PF ORGETOWN  university 
GE  L/M  LIBRARY 


A 


LAW  DICTIONARY, 

ADAPTED  TO  THE 


CONSTITUTION  AND  LAWS 

OF  THE 

UNITED  STATES  OF  AMERICA, 

AND  OF  TIIE 


SEVERAL  STATES  OF  TIIE  AMERICAN  UNION; 

WITH 


REFERENCES  TO  THE  CIVIL  AND  OTHER  SYSTEMS  OF  FOREIGN  LAW. 

nr” 


BY  JOHN  BOUVIER. 
— — 


lenflrsatto  terminia  ignoratur  et  art.— Co.  I-itt.  3 

Ja  aaia  qua  ch-vque  » deuce  et  cheque  art  a see  wrrnot  propeca.  tooonuu  common  dee  hc-mmea.— Ft*o»T. 


THIRD  EDITION,  MUCH  IMPROVED  AND  ENLARGED. 

VOL.  II. 


PHILADELPHIA: 

T.  & J.  W.  JOHNSON,  LAW  BOOKSELLERS. 
1848. 


Entered  according  to  Act  of  Congress  in  the  year  one  thousand  eight  hundred  and  thirty-nine, 


BY  JOHN  BOUVIER, 

In  the  Clerk’s  Office  of  the  District  Court  for  the  Eastern  District  of  Pennsylvania. 


Eutered  according  to  Act  of  Congress  in  the  year  ono  thousand  eight  hundred  and  forty-three, 

* V'  ? ^ BY  JOHN'  BOUVIER, 

^ ' \ 

In  the  Clerk's  Office  of  the  District  Court  for  the  Eastern  District  of  Pennsylvania. 


t y 


♦ 

\ 


% 

Entered  according  to  Act  of  Congress  in  the  year  ono  thousand  eight  hundred  and  forty-eight, 
BY  JOHN  BOUVIER, 


In  the  Clerk’s  Ollico  of  tho  District  Court  for  the  Eastern  District  of  Pennsylvania. 


KINO  AND  BAIRD.  PRINTERS,  9 GEORGE  STREET. 


A 


LAW  D I C T I 0 N A It  Y. 


LA15EL.  A narrow  slip  of  paper  or 
arch  meat,  affixed  to  a deed  or  writing 
anging  at  or  out  of  the  same.  Tliis 
name  is  also  given  to  an  appending  stall. 

LABOUR,  continued  operation; 
work. 

2.  — The  labour  and  skill  of  one  man 
is  frequently  used  in  a partnership,  and 
valued  as  equal  to  the  capital  of  another. 

3.  — When  business  has  been  done  for 
another,  and  suit  is  brought  to  recover  a 
just  reward,  there  is  generally  contained 
in  the  declaration,  a count  for  work  and 
labour. 

4.  — Where  penitentiaries  exist,  per- 
sons who  have  committed  crimes  are 
condemned  to  be  imprisoned  therein  at 
labour. 

LACHES.  This  word,  derived  from 
the  French  lacker , is  nearly  synonymous 
with  negligence. 

2.  In  general,  when  a party  has  been 
guilty  of  laches  in  enforcing  his  right 
by  great  delay  and  lapse  of  time,  this 
circumstance  will  at  common  law  preju- 
dice, and  sometimes  operate  in  bar  of  a 
remedy  which  it  is  discretionary  and  not 
compulsory  in  the  court  to  afford.  In 
courts  of  equity  also  delay  will  generally 
prejudice;  1 (.’hit.  Pr.  786,  and  the 
cases  there  cited ; 8 Com.  Dig.  684 ; 6 
Johns.  Ch.  R.  360. 

3.  — But  laches  may  be  excused  from 
ignorance  of  the  party^s  rights.  2.  Mer. 
It.  362;  2 Ball  A Beat.  104;  from  the 
obscurity  of  the  transaction,  2 Sell.  A 
Lef.  487 ; by  the  pendency  of  a suit,  1 


Sch.  A Lef.  413;  and  where  the  party 
labours  under  a legal  disability,  as  in- 
sanity, coverture,  infancy,  and  the  like. 
And  no  laches  can  be  imputed  to  the 
public.  4 Mass.  ltep.  522 ; 3 Serg.  A 
Kawle,  201 ; 4 Ilenn.  A Munf.  57;  1 
Penna.  It.  476.  Vide  1 Supp.  to  Yes. 
Jr.  436 ; 2 lb.  170 ; Dane's  Ab.  Index, 
h.  t. 

LADY’S  FRIEND.  The  name  of  a 
functionary  in  the  British  house  of  com- 
mons. When  the  husband  sues  for  a di- 
vorce, or  asks  the  passage  of  an  act  to  di- 
vorce him  from  his  wife,  he  is  required  to 
make  a provision  for  her  before  the  pas- 
sage of  the  act ; it  is  the  duty  of  the 
lady’s  friend  to  see  that  such  provision 
is  made.  Macq.  on  II.  A W.  213. 

LAG  A.  The  law;  Magna  Carta; 
hence  Saxon-lage,  Mercen-lage,  Dane- 
lagc,  Ac. 

LAGAN.  Goods  cast  into  the  sea 
tied  to  a buoy  are  so  called.  The  same 
as  hv /an.  (q.  v.) 

LAIBESITE.  The  name  of  a fine 
imposed  upon  those  who  committed 
adultery  or  fornication.  Tech.  Diet.  h.  t. 

LAITY.  Those  persons  who  do  not 
make  a part  of  the  clergy.  In  the 
United  States  the  division  of  the  people 
between  clergy  and  laity  is  not  authori- 
zed by  law,  but  is  merely  conventional. 

LAM  B.  A ram,  sheep  or  ewe  under 
the  age  of  one  year.  4 Car.  A P.  216; 
S.  C.  19  Eng.  Com.  Law  Rep.  351. 

LAND.  This  term  comprehends  any 
ground,  soil  or  earth  whatsoever,  as 
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meadows,  . pastures,  woods,  waters, 
marshes,  furze  and  heath.  It  has  an 
indefinite  extent  upwards  as  well  as 
do wu wards ; therefore  land,  legally  in- 
cludes all  houses  and  other  buildings 
standing  or  built  on  it ; and  downwards, 
whatever  is  in  a direct  line  between  the 
surface  and  the  centre  of  the  earth,  such 
as  mines  of  metals  and  fossils.  1 Inst. 
4 a;  Wood's  Inst.  120;  2 LI.  Com. 
18;  \ Cruise  on  Real  Prop.  58.  In  a 
more*. confined  sense,  the  word  land  is 
said  to  denote  “ frank  tenement  at  the 
least.”  Shepp.  Touch.  92.  In  this 
sense,  then,  leaseholds  cannot  be  said  to 
Ik?  included  under  the.  word  lands.  3 
Madd.  ltep.  535.  The  technical  sense 
of  the  word  lnifd  is  further  explained  by 
Sheppard,  in  his  Touch,  p.  88,  thus: 
u if  one  lx?  seised  of  some  lands  in  fee, 
and  possessed  of  other  lands  for  years, 
all  in  one  parish,  and  he  grant  ail  his 
lauds  in  that  parish  (without  naming 
them)  in  fee  simple  or  for  life;  by  this 
grant  shall  pass  no  more  but  the  lands 
he  hath  in  fee  simple.”  It  is  also  said 
that  land  in  its  legal  acceptation  means 
arable  land.  II  Co.  55  a.  See  also 
Cro.  Car.  293 ; 2 P.  Wins.  458,  n. ; 5 
Ves.  476;  20  Vin.  Ab.  203. 

2. — Land,  as  above  observed,  includes 
in  general  all  the  buildings  erected  upon 
it : 9 Pay,  R.  374;  hut  to  this  general 
rule,  there  are  some  exceptions.  It  Is 
true,  that  if  a stranger  voluntarily  erect 
buildings  on  another's  land,  they  will 
belong  to  the  owner  of  the  land,  aud 
will  become  a part  of  it.  16  Mass.  R. 
449 ; yet  cases  are  not  wanting  where  it 
has  been  decided  that  such  an  erection, 
under  peculiar  circumstances,  would  be 
considered  as  personal  property.  4 
Mass.  R.  514;  8 Pick.  R.  283,  402;  5 
Pick.  R.487;  6 N.  H.  Rep.  5 55;  2 Fairf. 
R.  871  ; 1 Dana,  R.  591 ; 1 Burr.  144. 

Land  Mark,  is  a monument  set  up 
in  order  to  ascertain  the  boundaries 
between  two  contiguous  estates.  For 
removing  a land  mark  an  action  lies. 
1 Tho.  Co.  Litt.  787.  Vide  Munumrnt*. 

Land  Tenant.  lie  who  actually 

possesses  the  land,  lie  is  technically 
called  tlu?  terredenant.  (q.  v.) 

LANDLORD,  he  who  reuts  or  leases 
real  estate  to  another. 


2.  — lie  is  bound  to  perform  certain 
duties  and  is  entitled  to  rights,  as  such, 
which  will  be  here  briefly  considered.-*- 
1.  His  obligation*  arc,  1,  to  perform  all 
the  express  covenants  into  which  he  1ms 
entered  in  making  the  lease; — 2,  to 
secure  to  the  Mriant  the  quiet  enjoy- 
ment of  tho  promisee  leased ; but  a ten- 
ant for  y^irs  has  no  remedy  against  his 
landlord  if  he*bo  ousted  by  one  who  has 
no  title,  in  that  case  the  law  leaves  him 
to  his  remedy  against  the  wrong-doer. 
V.  B.  22  H.  VI.  52  b,  and  32  11.  VI. 
32  b;  Cro.  Kliz.  214;  2 Leon.  104; 
and  see  Bae.  Ab.  Covenant,  B.  But 
the  implied  covenant  for  quiet  enjoy- 
ment may  be  qualified,  and  enlarged  or 
narrowed  according  to  the  particular 
agreement  of  the  parties;  aud  a general 
covenant  for  quiet  enjoyment  does  not  ex- 
tend to  wrongful  evictions  or  disturbances 
by  a stranger.  V.  B.  26  1 1.  VIII.  3 b. — 
3.  The  landlord  is  bound  by  his  express 
covenant  to  repair  the  premises,  but 
unless  ho  bind  himself  by  express  cove- 
nant the  tenant  cannot  comj>cl  him  to 
repair.  1 S&und.  320;  1 Vent.  26,44; 
1 Sed.  429 ; 2 Keb.  505 ; 1 T.  R.  312 ; 
1 Sim.  R.  146. 

3.  — 2.  1 1 is  rights  are,  1,  to  receive 
the  rent  agreed  upon,  and  to  enforce  all 
the  express  covenants  into  which  the 
tenant  may  have  entered. — 2.  To  require 
the  lessee  to  treat  the  premises  demised 
in  such  manner  that  no  injury  be  done 
to  the  inheritance,  and  prevent  waste. — 
3.  To  have  the  possession  of  the  pre- 
mises after  the  expiration  of  the  lease. 
Vide,  generally,  Com.  L.  A T.,  B.  3,  c. 
1 ; Woodf.  L.  A T.  ch.  10 ; 2 Bl.  Com. 
by  Chitty,  275,  note;  1 Supp.  to  Ves. 
Jr.  212,  246,  249;  2 lb.  232,403; 
Com.  Dig.  Estate  by  Grant,  G 1 ; 5 
Com.  Dig.  tit.  Nisi  Prius  Dig.  page 
553;  8 Com.  Dig.  694;  Whart.  Dig. 
Jjandlord  A Tenant  As  to  frauds 
between  landlord  and  tenant,  sec  IIov. 

Fr.  c.  0L  ]».  £99  to  225. 

LANGUAGE.  The  faculty  which 

men  possess  of  com uiunica ting  their  per- 
ceptions and  ideas  to  one  another  by 
means  of  articulate  sounds.  This  is  the 
definition  of  sjtokm  language ; but  ideas 
and  perceptions  may  be  communicated 
without  sound  by  writing,  and  this  is 
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called  written  language.  By  conven- 
tional usage  certain  sounds  have  a defi- 
nite meaning  in  oue  country  or  in 
certain  countries,  and  this  is  called  the 
language  of  such  country  or  countries, 
as  the  Greek,  the  Latin,  the  French  or 
the  English  language.  The  law,  too, 
has  a peculiar  language.  Vide  Eunom. 
Dial.  2 ; Technical.  * 

2. — On  the  subjugation  of  England 
by  William  the  Conqueror,  the  Frcnch- 
Norman  language  was  substituted  in  all 
law  proceedings  for  the  ancient  Saxon. 
This,  according  to  Blacks toue,  (vol.  iii. 
p.  *317,)  was  the  lauguago  of  the  records, 
writs  and  pleadings,  until  the  time  of 
Edward  III.  .Mr.  Stephen  thinks  Black- 
stone  lias  fallen  into  an  error,  and  says 
the  record  was,  from  the  earliest  jieriod 
to  which  that  document  can  be  traced, 
in  the  Latin  language.  Plead.  Appx. 
note  14.  By  the  statute  36  Ed.  3,  st. 
1,  c.  15,  it  was  enacted  that  for  the 
future  all  pleas  should  be  pleaded, 
shown,  defended,  answered,  debated  and 
judged  in  the  English  tongue;  but  be 
eutered  and  enrol  led  in  Litin.  The 
Norman  or  law- French,  however,  being 
more  familiar  as  applied  to  the  law,  than 
any  other  language,  the  lawyers  con- 
tinued to  employ  it  ill  making  their 
notes  of  the  trial  of  cases,  which  they 
afterwards  published  in  that  barbarous 
dialect,  under  the  name  of  Reports. 
After  the  enactment  of  this  statute,  on 
the  introduction  of  paper  pleadings,  they 
followed  in  the  language,  as  well  as  in 
other  respects,  the  style  of  the  records, 
which  were  drawn  up  in  Latin.  This 
technical  language  continued  in  use  till 
the  time  of  Cromwell,  when  by  a statute 
the  records  were  directed  to  be  in  Eng- 
lish ; hut  this  act  was  repealed  at  the 
restoration  by  Charles  IJ.,  the  lawyers 
finding  it  difficult  to  express  themselves 
as  well  and  as  concisely  in  the  vernacular 
as  in  the  Latin  tongue;  and  the  lan- 
guage of  the  law  continued  as  liefore  till 
about  the  year  1730,  when  the  statute 
of  4 Geo.  1 1.,  c.  20,  was  passed.  It  pro- 
vided that  both  the  pleadings  and  the 
records  should  thenceforward  be  framed 
in  English.  The  ancient  terms  ami 
expressions  which  had  been  so  long 
known  in  X'rench  and  Latin  were  now 


literally  translated  info  English.  The 
translation  of  such  terms  and  phrases 
were  found  to  be  exceedingly  ridiculous. 
Such  terms  as  nisi  prius,  habeas  corpus, 
fieri  facias,  mandamus,  and  the  like,  arc 
not  capable  of  an  English  dress  with  any 
degree  of  seriousness.  They  are  equally 
absurd  in  the  manner  they  are  employed 
in  Latin,  but  use  and  the  fact  tlwit  they 
are  in  a foreign  language  has  made  the 
absurdity  loss  apparent. 

3.  — By  statute  of  G Geo.  II.,-®.  14, 
passed  two  years  after  the.  last  men- 
tioned statute,  the  use  of  technical  words 
was  allowed  to  continue^  in  the  nsual 
language,  which,  defeated  almost  every 
beneficial  purpose  of  the  former  statute. 
In  changing  from  one1  language,  to 
another  many  words  and  technical  ex- 
pressions were  retained  iu  the  new  which 
belonged  to  the  more  ancient  language, 
and  not  seldom  they  partook  of  both; 
this,  to  the  unlearned  student,  has  given 
an  air  of  confusion,  and  disfigured  the 
language  of  the  law.  It  has  rendered 
essential  also  the  study  of  the  Latin  and 
French  languages.  This  perhaps  is  not 
to  be  regretted,  as  they  are  the  keys 
which  open  to  the  ardent  student  vast 
stores  of  knowledge.  In  the  United 
Suites,  the  records,  pleadings,  and  all 
law  proceedings  arc  iu  the  English  lan- 
guage, except  certain  technical  terms 
which  retain  their  ancient  French  and 
Lit  in  drosses. 

4.  — Agreements,  contracts,  wills  and 
other  instruments,  may  be  made  in  any 
language,  and  will  he  enforced.  Bac.  Ab. 
Wills,  D 1.  And  a slander  spoken  iii 
a foreign  language,  if  understood  by 
those  present,  or  a libel  published  in 
such  language,  will  lie  punished  as  if 
spoken  or  written  in  the  English  lan- 
guage. Bac.  Ah.  Slander,  I)  3 ; 1 Roll. 
Ah.  74;  G T.  R.  1G3.  For  the  con- 
struction of  language,  see  articles  Con- 
struction ; Tntcrprctutio/i ; and  Jacob’s 
Intr.  to  the  Com.  Law,  Max.  46. 

5.  — Among  diplomatists,  the  French 
language  is  the  one  commonly  used.  At 
an  earl}’  period  the  Latin  was  the  diplo- 
matic language  in  use  in  Europe.  To- 
wards the  end  of  the  fifteenth  century 
that  of  .Spain  gained  the  asceudancy,  in 
consequence  of  the  great  influence  which 
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that  country  then  exercised  in  Europe.  | 
The  French,  since  the  age  of  Louis  .X  I V., 
has  become  the  almost  universal  diplo- 
matic idiom  of  the  civilized  world, 
though  some  states  use  their  national 
language  in  treaties  and  diplomatic  cor- 
respondence. It  is  usual  in  these  ease's 
to  annex  to  the  papers  transmitted,  a 
translation,  in  the  language  of  the  oppo- 
site parly,  wherever  it  is  understood  this 
comity  will  be  reciprocated.  This  is  the 
usage  of  the  Germanic  confederation,  of 
Spain,  and  of  the  Italian  courts.  When 
nations  using  a common  language,  as 
the  Guited  States  and  Great  Britain, 
treat  with  each  other,  such  language  is 
used  in  their  diplomatic  intercourse. 

Vide,  generally,  3 Bl.  Com.  823;  1 
Chit.  Cr.  Law,  *415 ; 2 Iley,  Institutions 
Judiciairos  de  l’Angleterre,  21 1,  212. 

LA NG  C 1 BIS,  practice.  The  name 
of  a return  made  by  the  sheriff,  when  a 
defendant  whom  he  has  taken  by  virtue 
of  process  is  so  dangerously  sick  that  to 
remove  him  would  endanger  bis  life  or 
health.  In  that  case  the  officer  may  and 
ought  unquestionably  to  abstain  from 
removing  him,  and  may  permit  him  to 
remain  even  in  his  own  house,  in  the 
custody  of  a follower,  though  not  named 
in  the  warrant,  he  keeping  the  key  of 
the  house  in  his  possession ; the  officer 
ought  to  remove  him  as  soon  as  suffi- 
ciently recovered.  If  there  be  a doubt 
as  to  the  state  of  health  of  the  defendant, 
the  officer  should  require  the  attendance 
and  advice  of  some  respectable  medical 
man,  and  require  him,  at  the  peril  of 
the  consequences  of  misrepresentation, 
to  certify  in  writing  whether  it  be  lit  to 
remove  the  party,  or  take  him  to  prison 
within  the  county;  3 Chit.  l’r.  358. 
For  a form  of  the  return  of  hintjuuhix, 
see  3 Chit.  P.  249;  T.  Chit.  Forms,  53. 

LAPSE,  cedes,  lair,  is  the  transfer, 
by  forfeiture,  of  a right  or  power  to 
present  or  collate  to  a vacant  benefice, 
from  a person  vested  with  such  right, 
to  another,  in  consequence  of  some  act 
of  negligence  of  the  former.  Ayl. 
Parerg.  331. 

LAPSED  LEGACY  is  one  which  is 
extinguished.  The  extinguishment  may 
take  place  for  various  reasons.  See 
Legar.i/f  Zttpseil. 


LA IU  TL\  V , crim . la  w.  The  wrong- 
ful and  fraudulent  taking  and  carrying 
away,  by  one  person,  of  the  mere  per- 
gonal goods  of  another,  from  any  place, 
with  a felonious  intent  to  convert  them 
to  Ilifl,  the  taker’s  use,  and  make  them 
his  property,  without  the  consent  of  the 
owner;  4 Wash.  C.  C.  11.  /00. 

2.  — To  constitute  larceny,  several  in- 
gredients are  necessary.  1.  The  intent 
of  the  party  must  be  felonious;  he  must 
intend  to  appropriate  the  property  of 
another  to  his  own  use  ; if,  therefore,  the 
accused  have  taken  the  goods  under  a 
claim  of  right,  however  unfounded,  lie 
has  not  committed  a larceny. 

3.  — 2.  There  must  be  a taking  from 
the  possession,  actual  or  implied,  of  the 
owner;  hence  if  a man  should  find  goods, 
and  appropriate  them  to  his  own  use,  he 
is  not  a thief  on  this  account;  Mart,  and 
Yerg.  22G;  14  John.  294  ; Brcese,  227. 

4.  — 3.  There  must  be  a taking  against 
the  will  of  the  owner,  and  this  may  be 
in  some  case,  where  he  appears  to  con- 
sent ; for  example,  if  a man  suspects 
another  of  an  intent  to  steal  his  property, 
and  in  order  to  try  him  leaves  it  in  his 
way,  which  he  takes,  lie  is  guilty  of  lar- 
ceny. The  taking  must  be  iu  the  county 
where  the  criminal  is  to  lie  tried.  9 C. 
& I*.  29;  8.  C.  38  E.  C.  L.  11.  23  ; By. 
A Mod.  349.  But  when  the  taking  has 
been  in  the  country  or  state,  and  the 
thief  is  caught  with  the  stolen  property 
in  another  county  than  that  where  the 
theft  was  committed,  he  may  be  tried  in 
the  county  where  arrested  with  the 
goods,  as  by  construction  of  law,  there 
is  a fresh  taking  in  every  county  iu 
which  the  thief  carries  the  stolen  pro- 
perty. 

5.  — 1.  There  must  be  an  actual  carry- 
ing away,  but  the  slightest  removal,  if 
the  goods  are  completely  in  the  power 
of  the  thief,  is  sufficient.  To  snatch  a 
diamond  from  a lady's  ear,  which  is 
instantly  dropped  among  the  curls  of 
her  hair,  is  a sufficient  asportation  or 
carrying  away. 

G. — 5.  The  property  taken  must  be 
personal  property;  a man  cannot  com- 
mit larceny  of  real  estate,  or  of  what  is 
so  considered  in  law.  A familiar  ex- 
ample will  illustrate  this;  an  apple  while 
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hanging  ou  the  tree  where  it  grew,  is  . 
real  estate,  having  never  been  separated 
from  the  freehold ; it  is  not  larceny, 
therefore,  at  common  law,  to  pluck  an 
apple  from  the  tree,  ami  appropriate  it 
to  one’s  own  use,  but  a mere  trespass ; 
if  that  same  apple,  however,  had  been 
separated  from  the  tree  by  the  owner  or 
otherwise,  even  by  accident,  as  if  shaken 
by  the  wind,  and  while  lying  on  the 
ground  it.  should  Ikj  taken  with  a feloni- 
ous intent,  the  taker  would  commit  a larce- 
ny, because  then  it  was  personal  property. 
In  some  states  there  arc  statutory  pro- 
visions to  punish  the  felonious  taking  of 
emblements  or  fruits  of  plants,  while 
the  same  are  hanging  by  the  roots,  and 
there  the  felony  is  complete,  although 
the  thing  stolen  is  not,  at  common  law, 
strictly  personal  property.  Animals 
fern  H4iturtrf  while  in  the  enjoyment  of 
their  natural  liberty,  are  not  the  sub- 
jects of  larceny;  as,  doves,  9 Pick.  15  ; 
bees,  3 Biun.  540.  See  Ji"  ; 5 N.  11. 
liep.  203.  And,  at  common  law, 
chases  in  action  arc  not  subjects  of  lar- 
ceny. 1 Port.  33. 

7. — Larceny  is  divided  in  some  states, 
into  grand  and  petit  larceny;  this  de- 
pends upon  the  value  of  the  property 
stolen.  Vide  1 Hawk,  141  to  250,  eh. 
11);  4 HI.  Com.  229  to  250 ; Com.  Dig. 
Justices,  O 4,  5,  0,  7,  8 ; 2 East’s  1\ 
C.  524  to  791  ; Hum’s  Justice,  Lar- 
ceny; Williams’s  Justice,  Felony;  3 
Chitty’s  Cr.  Law,  917  to  992  ; and  arti- 
cles Curry  in;/  Away;  Invito  Votin' no ; 
Robbery  ; Tali  in/. 

LASCI V IOCS  CARRIAGE,  in 
Connecticut , is  an  offence,  ill  defined, 
created  by  statute,  which  enacts  that 
every  person  who  shall  be  guilty  of  las- 
civious carriage  and  behaviour,  and  shall 
be  thereof  duly  convicted,  shall  lx*  pun- 
ished by  fine  not  exceeding  ten  dollars, 
or  by  imprisonment  in  a common  gaol, 
not  exceeding  two  months,  or  by  fine  and 
imprisonment  or  both,  at  the  discretion 
of  the  court.  This  law  was  passed  at  a 
very  early  period.  Though  indefinite  in 
its  terms,  it  has  received  a construction 
so  limiting  it,  that  it  may  be  said  to 
punish  those  wanton  acts  between  per- 
sons of  different  sexes,  who  are  not 
married  to  each  other,  that  flow  from  the 


exercise  of  lustful  passions,  ami  which 
arc  not  otherwise  punished  us  crimes 
against  chastity  and  public  decency.  2 
Swift’s  Pig.  343;  2 Swift’s  Syst.  331. 

2. — Lascivious  carriage  may  consist 
not  ouly  in  mutual  acts  of  wanton  and 
indecent  familiarity  between  persons  of 
different  sexes,  but  in  wanton  and  inde- 
cent actions  against  the  will,  and  with- 
out the  consent  of  one  of  them,  as  if  a 
man  should  forcibly  attempt  (o  pull  up 
the  clothes  of  a woman.  5 Day,  81. 

LAST  SICKNESS,  is  that  of  which 
a person  died. 

2.  — The  expenses  of  this  sickness  are 
gunerally  cutitled  to  a preference,  in  pay- 
ment of  debts  of  an  insolvent  estate.  Civ. 
Code  of  jjo.  art.  3100;  Purd.  Ab.  393. 

3.  — To  prevent  impositions,  the  stat- 
ute of  frauds  requires  that  nuncupative 
wills  shall  be  made  during  the  testator’s 
last  sickness,  llob.  on  Frauds,  55t>; 
20  John.  It.  502. 

LATENT,  construction.  That  which 
is  concealed  : or  which  does  not  appear; 
for  example,  if  a testator  bequeaths  to 
his  cousin  Peter  his  white  horse ; and  at 
the  time  of  making  his  will  and  at  his 
death  he  had  two  cousins  named  Peter, 
and  he  owned  two  white  horses,  the  ambi- 
guity in  this  ease  would  be  latent,  both  as 
respects  the  legatee,  and  the  thing  be- 
queathed. Vide  Jiac.  Max.  Reg.  23, 
and  article  Amhiyuity.  A latent  am- 
biguity can  only  lx*  made  to  appear  by 
parol  evidence,  and  may  lie  explained 
by  the  same  kind  of  proof.  5 Go.  09. 

LATITAT,  he  lies  hid.  In  the 
English  law  this  is  the  name  of  a writ 
calling  a defendant  to  answer  to  a per- 
sonal action  in  the  king’s  bench;  it 
derives  its  name  from  a supposition  that 
the  defendant  lurks  and  lies  hid,  and 
cannot  be  found  in  the  county  of  Mid- 
dlesex, (in  which  the  said  court  is 
holdeti,)  to  he  taken  there,  but  is  gone 
into  some  other  county,  and  therefore 
requiring  the  sheriff  to  apprehend  him 
in  such  other  county.  Fit*.  N.  H.  7 8. 

LAUNCHES.  Small  vessels  em- 
ployed to  carry  the  cargo  of  a largo 
one  to  and  from  the  shore ; lighters, 
(**)_ 

2. — ’I  lie  goods  on  board  of  a launch 
are  at  the  risk  of  the  insurers  till  landed. 
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5 N.  .S.  887.  The  duties  and  rights  of 
the  master  of  a launch  are  the  same  as 
those  of  the  master  of  a lighter. 

LAW,  in  its  most  general  and  com- 
prehensive sense,  signifies  a rule  of 
action  ; and  this  term  is  applied  indis- 
criminately to  all  kinds  of  action;  whether 
animate  or  inanimate,  rational  or  irration- 
al. I Bl.  Com.  88.  In  its  more  confined 
sense,  law  denotes  the  rule,  not  of  actions 
in  general,  hut  of  human  action  or  con- 
duct. In  the  civil  code  of  Louisiana,  art. 
1,  it  is  defined  to  be  “a  solemn  expres- 
sion of  the  legislative  will."  Vide 
Toull.  Dr.  Civ.  Fr.  tit.  prel.  s.  l,n.  4. 

2. — Law  is  generally  divided  into 
four  principal  classes,  namely  : Natural 
late,  the  law  of  nation*,  public  lair,  and 
private  or  civil  laic.  When  considered 
in  relation  to  its  origin,  it  is  statute  law 
or  common  law.  When  examined  as  to 
its  different  systems,  it  is  divided  into 
civil  law,  common  law , canon  law. 
When  applied  to  objects,  it  is  civil, 
criminal,  or  penal.  It  is  also  divided 
into  natural  law  and  positive  law.  Into 
written  law,  lex  scripta;  and  unwritten 
law , lex  non  scripta.  Into  late  mer- 
chant, martial  law,  municipal  law , and 
foreign  law.  When  considered  as  to 
their  duration,  laws  are  immutable  ami 
arbitrary  or  positive^  when  as  to  their 
effect  they  are  prospective  and  ret rosj act- 
ive. These  will  be  separately  considered. 

Law,  Arbitrary.  An  arbitrary  law 
is  one  made  by  the  legislator  simply 
because  he  wills  it,  and  is  not  founded 
in  the  nature  of  things;  such  law,  for 
example,  as  the  tariff  law,  which  may 
be  high  or  low.  This  term  is  used  in 
opposition  to  immutable. 

Law,  Canon.  The  canon  law  is  a 


body  of  Homan  ecclesiastical  law,  re- ' 
lative  to  such  matters  as  that  church 
either  has  or  pretends  to  have  the  pro- 
per jurisdiction  over. 

2. — This  is  compiled  from  the  opin- 
ions of  the  ancient  Latin  fathers,  the 
decrees  of  general  councils,  and  the  de- 
cretal epistles  and  bulls  of  the  holy  sec. 
All  which  lay  in  the  same  confusion  and 
disorder  as  the  Homan  civil  law,  till 
about  the  year  1151,  when  one  Gratiau, 
an  Italian  monk,  animated  by  the  dis- 
covery of  Justinian’s  Pandects,  reduced 


the  ccclcssiastical  constitutions  also  into 
some  method,  in  three  books,  which  he 
entitled  Concordia  disordanttum  canon - 
urn,  but  which  arc  generally  known  by 
the  name  of  Dccrettwi  (1  ration i.  1 liese 
reached  as  low  as  the  time  of  Pope 
Alexander  III.  The  subsequent  papal 
decrees  to  the  pontificate  of  Gregory 
IX.,  were  published  in  much  the  same 
method,  under  the  auspices  of  that  pope, 
about  the  year  1280,  in  five  books  enti- 
tled DecretaUa  G-reyorii  nodi.  A sixth 
book  was  added  by  Boniface  VITI.,  about 
the  year  1298,  which  is  called  Sextus 
decretalium.  The  Clementine  constitu- 
tions or  decrees  of  Clement  V.,  were  in 
like  manner  authenticated  in  1817,  by 
his  successor,  John  XXII.,  who  also 
published  twenty  constitutions  of  his 
own,  called  the  Extra  ray  a n f/s  Joann  is, 
all  of  which  in  some  manner  answer  to 
the  novels  of  the  civil  law.  To  these 
have  since  been  added  some  decrees  of 
the  later  popes,  in  five  books,  called  Ex- 
trattay antes  communes.  And  all  these 
together,  Gratiau’s  Decrees,  Gregory’s 
Decretals,  the  Sixth  Decretals,  the  Cle- 
ment in  e Constitutions,  and  the  Extrava- 
gants  of  John  and  his  successors,  form 
the  Corpus  juris  canon  id , or  body  of 
the  Roman  canon  law.  1 Bl.  Com.  82; 
Encyclopedic,  Droit  Cunonique,  Droit 
Public  Ecclesiastique ; Diet,  dc  Jurispr. 
Droit  Canonique;  Ersk.  Pr.  L.  Seotl. 
B.  1,  t 1,  s.  10.  See  in  general,  Ayl. 
Par.  Jur.  Can.  Ang. ; Shelf,  on  M.  & 
I).  19;  Preface  to  Burn’s  EccL  Law, 
by  Thyrwhitt,  22;  Hale’s  Hist.  C.  L. 
26-29 ; Bell’s  ease  of  a Putative  Mar- 
riage, 208;  Diet,  du  Droit  Canonique; 
Stair’s  Inst.  b.  1,  t.  1,  7. 

Law,  Civil.  The  term  civil  law 
is  generally  applied  by  way  of  eminence 
to  the  civil  or  municipal  law  of  the  Ho- 
man empire,  without  distinction  as  to  the 
time  when  the  principles  of  such  law 
were  established  or  modified.  In  another 
sense,  the  civil  law  is  that  collection  of 
laws  comprised  in  the  institutes,  the 
Code,  and  the  Digest  of  the  Emperor 
Justinian,  and  the  novel  constitutions  of 
himself  and  some  of  his  successors 
Ersk.  Pr.  L.  Scotl.  B.  1,  t.  1,  * c» . e 
L.  H.  494. 

2. — The  Institutes  contain  the  ele- 
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mcnts  or  first  principles  of  the  Roman 
law,  in  four  books.  The  l)u/c*ts  or  Pt u- 
(hrts  are  in  fifty  l»ooks,  and  contain  the 
opinions  and  writings  of  eminent  Law- 
yers digested  in  a systematical  method, 1 
whose  works  comprised  more  than  two 
thousand  volumes.  The  nnc  corlr,  or  col- 
lection of  imperial  constitutions,  in  twelve 
books ; which  was  a substitute  of  the 
code  of  Theodosius.  The  north  or  new 
constitutions,  posterior  in  time  to  the 
other  books,  and  amounting  to  a supple- 
ment to  the  code,  containing  new  decrees 
of  successive  emperors  sis  new  questions 
hap|K*ned  to  arise.  These  form  the  body 
of  the  Roman  law,  or  corpus  juris  eivi- 
lis,  as  published  about  the  time  of  Jus- 
tinian. 

8. — Although  successful  in  the  west, 
these  laws  were  not,  even  in  the  life-time 
of  the  emperor  universally  received  ; and 
after  the  lombard  invasion  they  became 
so  totally  neglected,  that  both  the  Code 
and  Pandects  were  lost  till  the  twelfth 
centery,  A.  i>.  1180;  when  it  is  said  the 
Pandects  were  accidentally  recovered  at 
Amclphi,  and  the  Code  at  Ravenna. 
But,  us  if  fortune  would  make  an  atone* 
ment  for  her  former  severity,  they  have 
since  been  the  study  of  the  wisest  men, 
and  revered  as  law,  by  the  politest 
nations. 

4.  — By  the  term  civil  law  is  also  un- 
derstood the  particular  law  of  each  pco- 
ple,  opp*>sed  to  natural  law,  or  the  law 
of  nations,  which  are  common  to  all.  j 
Just.  Inst.  1.  1,  t.  1,  § 1,  2;  Ersk.  Pr. 
L.  Scot.  B.  1,  t.  1,  s.  4.  In  this  sense  | 
it  is  used  by  Judge  Swift.  See  below. 

5.  — Civil  law  is  also  sometimes  under- 
stood as  that  which  has  emanated  from 
the  secular  power  opposed  to  the  eccle- 
siastical or  military. 

(}. — Sometimes  by  the  term  civil  law 
is  meant  those  laws  which  relate  to  civil 
matters  only;  and  in  this  sense  it  is 
opposed  to  criminal  law,  or  to  those  laws 
which  concern  criminal  matters.  Vide 
Civil. 

7. — Judge  Swift,  in  his  System  of  the 
Laws  of  Connecticut,  prefers  the  term 
civil  law,  to  that  of  municipal  law.  He 
considers  the  term  municipal  to  be  too 
limited  in  its  signification.  lie  defines 
civil  law  to  be  a rule  of  human  action, 


adopted  by  mankind  in  a state  of  society, 
or  prescribed  by  the  supreme  power  of 
the  government,  requiring  a course  of 
conduct  not  repugnant  to  morality  or 
religion,  productive  of  the  greatest  jsili- 
tieal  happiness,  and  prohibiting  actions 
contrary  thereto,  and  which  is  enforced 
by  the  sanctions  of  pains  and  penalties. 

1 Sw.  Syst.  87.  See  Ayl.  Pand.  B.  1, 
t.  2,  p.  (5. 

St;e  in  general  as  to  civil  law,  Coopers 
Justinian;  the  Pandects;  1 Bl.  Coin. 
SO,  Si  ; Encyclopedic,  art.  Droit  Civil, 
Droit  Romain  ; Doraat,  Los  Loix  Civiles; 
Ferriere's  Diet.;  Brown’s  Civ.  laiw; 
Halifax’s  Annlys.  Civ.  Law ; Wood's 
Civ.  Law;  Ay l i He's  Pandects;  Ileinec. 
Elcm.  Jur. ; Erskiuo's  Institutes;  Po- 
thicr;  Kunomus,  Dial.  1 ; Corpus  Juris 
Civilis ; Taylor’s  Klein.  Civ.  Law. 

Law,  Common.  The  common  law  is 
that  which  derives  its  force  and  authority 
from  the  universal  consent  and  imme- 
morial practice  of  the  people.  It  has 
never  received  the  sanction  of  the  legis- 
lature, by  au  express  act,  which  is  the 
criterion  by  which  it  is  distinguished 
from  the  statute  law.  It  has  never 
been  reduced  to  writing;  by  this  expres- 
sion, however,  it  is  not  meant  that  all 
those  laws  arc  at  present  merely  oral,  or 
communicated  from  former  ages  to  the 
present  solely  by  word  of  mouth,  but 
that  the  evidence  of  our  common  law  is 
contained  in  our  hooks  of  Reports,  and 
depends  on  the  general  practice  and  ju- 
dicial adjudications  of  our  courts. 

2. — The  common  law  is  derived  from 
two  sources,  the  common  law  of  England, 
and  the  practice  and  decision  of  our  own 
courts.  In  some  states  the  English 
common  law  has  been  adopted  by  stat- 
ute. There  is  no  general  rule  to  ascer- 
J tain  what  part  of  the  English  common 
law  is  valid  and  binding.  To  run  the 
line  of  distinction,  is  a subject  of  em- 
barrassment to  courts,  and  the  want  of 
i it  a great  perplexity  to  the  student. 
Kirb.  Rep.  Pref.  It  may  however  be 
i observed  generally,  that  it  is  binding 
where  it  has  not  been  sujHTsedcd  by  the 
constitution  of  the  I 'nited  States,  or  of 
the  several  states,  or  by  their  legislative 
enactments,  or  varied  by  custom,  and 
where  it  is  founded  in  reason  ami  con- 
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sonant  to  the  genius  ami  manners  of  the 
people. 

3.  — The  phrase  “common  law”  occurs 
in  the  seventh  article  of  the  amendments 
of  the  constitution  of  the  United  States. 
“ In  suits  at  common  law,  when*  the 
value  in  controversy  shall  not  exceed 
twenty  dollars,"  says  that  article,  “ the 
right  of  trial  by  jury  shall  lx*  preserved.” 
The  “ eommon  law"  here  mentioned  is 
the  common  law  of  England,  and  not 
of  auy  particular  state.  1 (iallis.  20; 
1 Hal'd.  558  ; 3 Wheat.  *2*23  ; 3 Pet.  II. 
440;  1 Bald.  R.  654.  The  term  is 
used  iu  contradistinction  to  equity,  admi- 
ralty, and  maritime  law.  3 Pet.  440; 
1 Raid.  554. 

4.  — The  common  law  of  England  is 
not  in  all  respects  to  be  taken  as  that 
of  the  United  States,  or  of  the  several 
states;  its  general  principles  un- 
adopted only  so  far  iu*  they  are  ap- 
plicable to  our  situation.  2 Pet.  144; 
8 Pet.  651);  1)  (’ranch,  383;  9 S.  A K. 
880;  1 Black f.  66,  82,  206;  Kirby, 
117;  5 liar.  A John.  350;  2 Aik.  1*7; 
Char  It.  172;  1 Ham.  243.  See  5 Cow. 
028;  5 Pet.  241  ; 1 Dali.  07;  1 Mass. 
01;  9 Pick.  532;  3 Greeul.  102;  0 
Greenl.  55;  3 (Jill  A John.  02;  Samp- 
son's Discourse  before  the  Historical  So- 
ciety of  New  York  ; 1 (Iallis.  R.  489;  3 
Conn.  K.  114;  2 Dull.  2.  297,  384  ; 7 
Crunch,  K.  32;  1 Wheat.  R.  415;  8 
Wheat.  223;  1 Blnckf.  R.  205;  8 Pet.  R. 
058  ; 5 Go  wen,  R.  628  ; 2 Stew.  R.  302. 

Law,  Criminal.  By  criminal  law  is 
understood  that  system  of  laws  which 
provides  for  the  mode  of  trial  of  ]x*rsons 
charged  with  criminal  offences,  defines 
crimes,  and  provides  for  their  punish- 
ments. 

Law,  Foreign.  By  foreign  laws  arc 
undersLxxl  the  laws  of  a foreign  country. 
The  states  of  the  American  Union  are 
for  some  purpose  foreign  to  each  other, 
uml  the  laws  of  each  are  foreign  in  the 
others.  See  I'jrviyii  Jai u-s. 

Law,  International.  The  law  of 
nature  applied  to  the  affairs  of  nations, 
commonly  called  the  law  of  natious ; jus 
yentium,  is  also  called  by  some  modern 
authors  international  law.  Toullior, 
Droit  Franyais,  tit.  prcl.  § 12.  Maim. 
Comm.  1 ; Bent  ham  on  Morals,  &e., 


200,  202  ; Wheat,  on  Int.  I-'iw ; Fudix, 
Du  Droit  Intern.  Drive,  n.  1. 

Law,  Martial.  Martial  law  is 
a code  established  for  the  government 
of  the  army  and  navy  of  the  l uited 
States. 

2. — Its  principal  rules  are  to  !>e 
found  in  the  articles  of  war,  (q.  v.)  The 
object  of  this  code  or  body  of  regula- 
tions is  to  maintain  that  order  and  dis- 
cipline, the  fundamental  principles  of 
which  art*  a due  obedience  of  the  several 
ranks  to  their  proper  officers,  a subordi- 
nation of  each  rank  to  their  superiors, 
and  the  subjection  of  the  whole  to  cer- 
tain rules  of  discipline,  essential  to  their 
acting  with  the  union  and  energy  of  an 
organized  body.  The  violations  of  this 
law  are  to  be  tried  by  a court  martial, 
(q.  V.) 

8. — A military  commander  has  not 
the  power  by  declaring  a district  to  be 
under  martial  law,  to  subject  all  the 
citizens  to  that  code,  and  to  suspend  the 
operation  of  the  writ  of  Jutbras  curjms. 
3 Mart.  (Lo.)  631.  Vide  Hale's  Hist. 
C.  L.  88 ; 1 HI.  Com.  418;  Tytler  on 
.Military  Law ; Ho.  on  0.  M. ; M'Artli. 
i>it  C.  M.;  Rules  and  Articles  of  War, 
art.  04,  et.  seq.  2 Story,  L.  U.  S.  1000. 

Law,  Merchant,  is  a system  of  cus- 
toms acknowledged  and  taken  notice  of 
by  all  commercial  nations;  and  those 
customs  constitute  a part  of  the  general 
law  of  the  land;  and  In-ing  a part  of 
that  law  their  existence  cannot  be  proved 
by  witnesses,  but  the  judges  are  bound  to 
take  notice  of  them  r.r  officio.  See  Reawes 
1,1-x  Mcrcatoriu  Kedivivu;  Gaines’s  Ix?x 
Mercatoria  Americana ; Com.  Dig.  Mer- 
chant, I);  Chit.  Comm.  Law*;  Hardest. 
Droit  Commercial;  Collection  des  Lois 
Maritimes  anterieure  ail  dix  hutieme 
sieclc,  par  Dupin ; Capmany,  Cost  tim- 
bres maritimas;  1 1 Consolato  del  nmre  * 
Us  et  coutumcs  do  la  nier;  Piantanida, 
Della  Giurisprudcnze  mnritima  commcr- 
ciale,  antiea  e modema;  Y'alin,  Com- 
mentaire  sur  rordonnance  dc  hi  marine 
dumois  d’am'it,  1081  ; Botilay-Paty,  Dr. 
Comm.;  Boucher,  Institutions  au  droit 
maritime. 

Law,  Municipal.  Municipal  law 
is  defined  by  Mr.  Justice  Bhtekstone 
to  be  “ a rule  of  civil  couduct  prescribed 
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by  the  supremo  power  in  a state  com- 
manding what  is  right  and  prohibiting 
what  is  wrong.”  This  definition  has 
been  criticised,  and  has  been  perhaps 
justly  considered  imperfect.  The  latter 
part  has  been  thought  superabundant  to 
the  first  ; see  Mr.  Christian’s  note ; ami 
the  first  too  general  and  indefinite,  and 
tou  limited  in  its  signification  to  convey 
a just  idea  of  the  subject.  See  Line, 
civil.  Mr.  Cliitty  defines  municipal  law 
to  be  u a rule  of  civil  conduct,  pre- 
scribed by  the  supreme  power  in  a state, 
commanding  what  shall  be  done  or  what 
shall  not  In*  done."  I 111.  Com.  44, 
note  (I,  (’bitty’s  edit. 

2. — Municipal  law,  among  the  Ho- 
mans was  a law  made  to  govern  a par- 
ticular city  or  province;  this  term  is 
derived  from  the  Latin  municipwm , 
which  among  them  signified  a city 
which  was  governed  by  its  own  laws, 
and  which)  hud  its  own  magistrates. 

Law  ok  Nations,  is  the  science 
which  teaches  the  rights  subsisting  lx*- 
tween  nations  or  states,  and  the  obliga- 
tions correspondent  to  those  rights. 
Vattel's  Law  of  Nat.  Prelim.  § 3.  Some 
complaints,  perhaps  not  unfounded,  have 
been  made  as  to  the  want  of  exactness 
in  the  definition  of  this  term.  Mann. 
Comm.  1.  The  phrase  ‘•international 
law,"  has  been  proposed  in  its  stead.  I 
Benth.  on  Morals  and  Legislation,  200, 
202.  It  is  a system  of  rules  deducible 
by  natural  reason  from  the  immutable 
principles  of  natural  justice,  and  estab- 
lished by  universal  consent  among  the 
civilized  inhabitants  of  the  world;  Inst, 
lib.  1,  t.  2,  § 1 ; Dig.  lib.  1,  t.  1,  1.  »; 
in  order  to  decide  nil  disputes,  and  to 
insure  the  observance  of  good  faith  and 
justice  in  that  intercourse  which  must 
frequently  occur  between  them  and  the 
individuals  belonging  to  each ; or  they 
depeud  upon  mutual  compacts,  treaties, 
leagues  and  agreements  between  the 
separate  free,  and  independent  communi- 
ties. 

*2. — International  law  is  generally  di- 
vided into  two  branches;  1.  The  Natu- 
ral law  of  nations,  consisting  of  the  rules 
of  justice  applicable  to  the  conduct  of 
states.  2.  The  Positive  law  of  nations, 
which  consists  of,  1 • The  voluntary  law 


of  nations,  derived  from  the  presumed 
consent  of  nations,  arising  out  of  their 
general  usage.  2.  The  Conventional  law 
of  nations,  derived  from  the  express  con- 
sent of  nations,  as  evidenced  in  treaties 
and  other  international  compacts.  3. 
The  Customary  law  of  nations,  derived 
from  the  express  consent  of  nations,  as 
evidenced  in  treaties  and  other  interna- 
tional compacts  between  themselves. 
Vat  tel,  Law  of  Nat.  Prel. 

3.  — The  various  sources  and  evidence 
of  the  law  of  nations  are  the  following: 
1.  The  rules  of  conduct,  deducible  by 
reason  from  the  nature  of  society  ex  is  ting 
among  independent  states,  which  ought 
to  be  observed  among  nations.  2.  The 
adjudication  of  international  tribunals, 
such  as  prize  courts  and  hoards  of  arbi- 
tration. 3.  Text  writers  of  authority. 

4.  Ordinances  or  laws  of  particular 
states,  prescribing  rules  for  the  conduct 
of  their  commissioned  cruisers  and  prize 
tribunals.  5.  The  history  of  the  wars, 
negotiations,  treaties  of  peace,  and  other 
matters  reluting  to  the  public  intercourse 
of  nations.  0.  Treaties  of  peace,  alli- 
ance and  commerce,  declaring, modifying, 
or  defining  the  pre-existing  international 
law.  Wheat,  intern.  Law,  pt.  1,  c.  1, 
§14. 

4.  — The  law  of  nations  has  been  di- 
vided by  writers  into  wr/asary,  and 
voluntary } or  into  afnvtl ate.  and  url/i- 
trur; ; by  others  into  jyrimurj  and 
x/n/w/ari/,  which  latter  has  been  divided 
into  customary  and  amvrntionul.  An- 
other division,  which  is  the  one  more 
usually  employed,  is  that  of  the  natural 
and  jioxiticr  law  of  nations.  The  natural 
law  of  nations  consists  of  those  rules, 
which,  being  universal,  apply  to  all  men 
and  to  all  nations,  and  which  may  lx;  de- 
duced by  the  assistance  of  revelation  or 
reason,  as  being  of  utility  to  nations, 
and  inseparable  from  their  existence. 
The  positive  law  of  nations  consists  of 
rules  and  obligations,  which  owe  their 
origin,  not  to  the  divine  or  natural  law, 
but  to  human  compacts  or  agreements, 
either  express  or  implied;  that  is  they 
are  dependent  on  custom  or  convention. 

5.  — Among  the  Romans  there  were 
two  sorts  of  laws  of  nations,  namely,  the 
primitive,  called  primarium,  and  the 
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other  known  by  the  name  of  tecun'/arhtm. 
The  /irimarimn,  that  is  to  say,  primitive 
or  more  ancient,  is  properly  the  only 
law  of  nat  ions  which  human  reason  sug- 
gests to  men;  as  the  worship  of  God, 
the  respect  and  submission  which  child- 
ren have  for  their  parents,  the  attach- 
ment which  citizens  have  for  their 
country,  the  good  faith  which  ought  to 
be  the  soul  of  every  agreement,  and  the 
like.  The  law  of  nations  called  wun- 
darium,  are  certain  usages  which  have 
been  established  among  men,  from  time 
to  time,  as  they  have  been  felt  to  be 
necessary.  Ayl.  Pond.  II.  1,  t.  *2,  p.  0. 

As  to  the  law  of  nations  generally, 
see  Vattel’s  Law  of  Nations;  Wheat, 
on  Intern.  Law;  Marten's  Law  of  Na- 
tions; Chitty's  Ijiiw  of  Nations;  Puf- 
fond.  Law  of  Nature  and  of  Nations, 
book  3;  Burlutnaqui's  Natural  Law, 
part  2,  c.  () ; Principles  of  Penal  Law, 
ch.  Li;  Maun.  Comm,  on  the  Law  of 
Nations ; Leibnitz,  Codex  Juris  Gentium 
Diplomat ieus;  Biukcrshock,  Qucestionis 
Juris  Publici,  a translation  of  the  first 
book  of  which,  made  by  Mr.  Duponceau, 
is  published  in  the  third  volume  of 
Hull's  Law  Journal;  Kliiber,  Droit  dus 
Gens  Modernc  do  1’Kurope;  Dumont, 
Corps  Diplomatique;  Mably,  Droit  Pub- 
lic de  l’Europo.  Kent's  Comm.  Lec- 
ture 1. 

Law  of  Nature.  The  law  of  nature 
is  that  which  God,  the  sovereign  of  the 
universe,  1ms  prescribed  to  all  men,  not 
by  any  formal  promulgation,  but  by  the 
internal  dictate  of  reason  alone.  It  is 
discovered  by  a just  consideration  of  the 
agrceublcness  or  disagreeabloncse  of  hu- 
man actions  to  the  nature  of  man ; and 
it  comprehends  all  the  duties  we  owe 
either  to  the  Supreme  Being,  to  our- 
selves, or  to  our  neighbours ; as  rever- 
ence to  God,  self-defence,  temperance, 
honour  to  our  parents,  benevolence  to 
all,  a strict  adherence  to  our  engage- 
ments gratitude,  and  the  like.  Era- 
kino’s  Pr.  of  L.  of  Scot.  B.  1,  t.  1,  s.  1. 
See  Ayl.  Pond.  tit.  2,  p.  5 ; Cioer.  de 
Leg.  lib.  1. 

2. — The  primitive  laws  of  nature  may 
be  reduced  to  six,  namely  : 1,  compara- 
tive sagacity,  or  reason ; 2,  self-love;  3, 
the  attraction  of  the  sexes  to  each  other ; 


4,  the  tenderness  of  parents  towards 
their  children;  5,  the  religious  senti- 
ment ; 0,  sociability 

3.  — I.  When  man  is  properly  orga- 
nized, he  is  able  to  discover  moral  good 
from  moral  evil ; and  the  study  of  man 
proves  that  man  is  not  only  an  intelli- 
gent, but  a free  being,  and  be  is  there- 
fore responsible  for  bis  actions.  The 
judgment  we  form  of  those  of  our  good 
actions,  produces  happiness ; on  the  con- 
trary the  judgment  we  form  of  our  bad 
actions  produces  unhappiness. 

4.  — 2.  Every  animated  being  is  im- 
pelled by  nature  to  his  own  preservation, 
to  defend  his  life  and  body  from  inju- 
ries, to  shun  what  may  be  hurtful,  and 
to  provide  all  things  requisite  to  his 
existence.  Hence  the  duty  to  watch 
over  his  own  preservation.  Suicide  and 
duelling  ure  therefore  contrary  to  this 
law ; and  a man  cannot  mutilate  himself, 
nor  renounce  to  his  liberty. 

5.  — 3.  The  attraction  of  the  sexes  has 
been  provided  for  the  preservation  of  the 
human  race,  and  this  law  condemns  celi- 
bacy. The  end  of  marriage  proves  t hat 
polygamy,  (q.  v.)  and  polyandry,  (q.  v.) 
are  contrary  to  the  law  of  nature.  Hence 
it  follows  that  the  husband  and  wife  have 
a mutual  and  exclusive  right  over  each 
other. 

0. — 1.  Man  from  his  birth  is  wholly 
unable  to  provide  for  the  luwt  of  his 
necessities;  but  the  love  of  his  parents 
supplies  for  this  weakness.  This  is  one 
of  the  most  powerful  laws  of  nature. 
The  priiiei]>al  duties  it  imposes  on  the 
parents,  are  to  bestow  on  the  child  all 
the  care  its  weakness  requires,  to  provide 
for  its  necessary  food  and  clothing,  to 
instruct  if,  to  provide  for  its  wants,  and 
to  use  coercive  menus  for  its  good,  when 
requisite. 

7. — •>'  The  religious  sentiment  which 
leads  us  naturally  towards  the  Supreme 
Being  is  one  of  the  attributes  which  be- 
long to  humanity  alone ; and  its  imjwr- 
tance  gives  it  the  rank  of  the  moral  law 
of  nature.  From  this  sentiment  arise  all 
the  sects  and  different  forms  of  worship 
among  men. 

S. — <>.  The  need  which  man  feels  to 
live  in  society  is  one  of  the  primitive 
laws  of  nature,  whence  flow  our  duties 
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and  rights ; and  the  existence  of  society 
depends  upon  the  condition  that  the , 
rights  of  all  shall  he  respected.  On  this  ' 
law  art*  based  the  assistance,  succours 
and  good  offices  which  men  owe  to  each 
other,  they  being  unable  to  provide  each 
every  thing  for  himself. 

Law,  Penal,  is  one  which  inflicts  a 
penalty  for  a violation  of  its  enactment. 

Law,  Positi vk.  Positive  law,  as  used 
in  opposition  to  natural  law,  may  be  con- 
sidered in  a threefold  point  of  view.  1. 
The  universal  voluntary  faicy  or  those 
rules  which  are  presumed  to  Ik*  law,  by 
the  uniform  practice  of  tuitions  in  gene- 
ral, and  by  the  manifest  utility  of  the 
rules  themselves.  2.  The*  customary  law, 
or  that  which,  from  motives  of  conve- 
nience, has,  by  tacit,  but  implied  agree- 
ment, prevailed,  not  generally  indeed 
among  all  nations,  nor  with  so  perma- 
nent an  utility  as  to  become  a portion  of 
the  universal  voluntary  law,  hut  enough 
to  have  acquired  a prescriptive  obligation 
among  certain  states  so  situated  as  to  lx.* 
mutually  benefited  by  it.  1 Taunt.  *241 . 
8.  The  ronvmtinnal  law,  or  that  which 
is  agreed  between  particular  states  by 
express  treaty , a law  binding  on  the  par- 
ties among  whom  such  treaties  are  in 
force.  1 Obit.  Comm.  Law,  28. 

Law,  Private,  is  an  act  of  the  legis- 
lature which  relates  to  some  private  mat- 
ters, which  do  not  concern  the  public  at 
large. 

Law,  Prospective,  is  one  which  pro- 
vides for,  and  regulates  the  future  acts 
of  men,  and  does  not  interfere  in  any 
way  with  what  has  past. 

Law,  Public.  A public  law  is  one 
in  which  all  persons  have  interest. 

La  w,  1 i HTROSPECTI  v E.  A retrospec- 
tive law  is  one  that  is  to  take  effect,  in 
point  of  time,  before  it  was  passed. 

2. — Whenever  a law’  of  this  kind  im- 
pairs the  obligation  of  contracts  it  is  void. 
3 Pall.  801.  But  laws  which  only  vary 
the  remedies,  divest  no  right,  hut  merely 
cure  a defect  in  proceedings  otherwise 
fair,  are  valid.  10  Serg.  A:  Hawlc,  102, 
8;  15  Serg.  & Rawle,  72;  see  Ej  js,st 
facto. 

Law,  Statute,  is  the  written  will  of 
the  legislature,  solemnly  expressed  ac- 
cording to  the  forms  prescribed  by  the 


constitution ; an  act  of  the  legislature. 
See  Statute. 

Law,  Unwritten,  or  lex  non  scripts, 
is  composed  of  all  the  laws,  which  do 
not  come  under  the  definition  of  written 
law;  it  is  composed,  principally,  of  the 
law’  of  nature,  the  law  of  natious,  the 
common  law,  and  customs. 

Law,  Written,  or  lex  seripta.  This 
consists  of  the  constitution  of  the  United 
States,  the  constitutions  of  the  several 
states;  the  acts  of  tin?  different  legisla- 
tures, us  the  acts  of  Congress,  and  of  the 
legislatures  of  the  several  states,  and  of 
treaties.  See  Statute. 

LAWFUL.  What  is  not  forbidden 
by  law.  Id  omne  licitum  est,  quod  non 
est  legibus  prohibitum,  quamohrem, 
quod,  lege  peruiittente,  tit,  pumaui  non 
inerctur.  To  ho  valid  u cou tract  must 
be  lawful. 

LAWLESS.  Without  law;  without 
lawful  control. 

LAWS  EX  POST  FACTO,  are 
those  which  are  made  to  punish  actions 
committed  before  the  existence  of  such 
laws,  and  which  had  not  been  declared 
crimes  by  preceding  laws.  Peelar.  of 
Bights,  Mass,  part  1,  s.  24;  Peelar.  of 
Bights,  Maryl.  art.  15.  By  the  consti- 
tution of  the  United  States  and  those 
of  the  several  states,  the  legislatures  are 
forbidden  to  pjuss  ex  jujst  facto  laws. 
Const.  U.  S.  art.  1,  s.  10,  subd.  1. 

‘2. — There  is  a distinction  between  ex 
jtost  facto  laws,  and  retrospective  laws ; 
every  ex  \>o*t  facto  law  must  necessarily 
l»c  retrospective,  hut  every  retrospective 
law  is  not  an  ex  post  facto  law ; the 
former  only  are  prohibited. 

8. — Low  s under  the  following  circum- 
stances are  to  be  considered  ex  jtost  facto 
laws,  within  the  words  and  intents  of 
the  prohibition;  1st,  Every  law  that 
makes  an  act  done  before  the  passing  of 
the  law,  and  which  w*as  innocent  when 
done,  criminal,  and  punishes  such  action; 
2dly,  Every  law  that  aggravates  a crime, 
or  makes  it  greater  than  it  was  when 
committed ; 8dly,  Every  law  that 
changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annex- 
ed to  the  crime  when  committed  ; 4thly, 
Every  law  that  alters  tin*  legal  rules  of 
evidence  and  receives  less,  or  different, 
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testimony,  than  the  law  required  at  the 
time  of  the  commission  of  the  offence, 
ill  order  to  convict  the  offender.  3 Dali. 
31)0. 

4. — The  policy,  the  reason  and  huma- 
nity of  the  prohibition  against  passing 
ex  post  facto  laws,  do  not  extend  to  civil 
cases,  to  cases  that  merely  affect  the  pri- 
vate property  of  citizens.  Some  of  the 
most  necessary  acts  of  legislation  are, 
on  the  contrary,  founded  upon  the  prin- 
ciples that  private  rights  must  yield  to 
public  exigencies.  3 Dali.  400  ; 8 
Wheat.  89;  see  1 (’ranch,  109;  1 (Jail. 
Rep.  105;  9 ('ranch,  374;  2 Pet.  S. 
C.  R.  627 ; lb.  880;  Il>.  523. 

LAWS  OF  THE  TWELVE  TA- 
BLES. Laws  of  ancient  Rome  com- 
posed in  part  from  those  of  Solon,  and 
other  Greek  legislators,  and  in  part  from 
the  unwritten  laws  or  customs  of  the 
Romans.  These  laws,  first  appeared  in 
the  year  of  Rome  303  inscribed  on  ten 
plates  of  brass.  The  following  year  two 
others  were  added,  and  the  entire  code 
hore  the  name  of  the  Laws  of  the  Twelve 
Tables.  The  principles  they  contained 
became  the  source  of  all  the  Roman 
law,  and  serve  to  this  day  as  the  founda- 
tion of  the  jurisprudence  of  the  greatest 
part  of  Europe. 

.See  a fragment,  of  the  Law  of  the 
Twelve  Tables  in  Coop.  Justinian,  650; 
Gibbon’s  Rome,  c.  44. 

LAWS  OF  TILE  UAXSE  TOWNS. 
A code  of  maritime  laws  known  as  tlie 
laws  of  llanse  towns,  or  the  on! i nances 
of  the  Hanseatic  towns,  was  first  pub- 
lished in  German  at  Luliec,  in  1597. 
In  an  assembly  of  deputies  from  the 
several  towns  held  at  Lubec,  these  laws 
were  afterwards,  May  23,  1614,  revised 
and  enlarged.  The  text  of  this  digest, 
and  a Latiu  translation,  are  published 
with  a commentary  by  Kuricke;  and  a 
Frpneh  translation  has  been  given  by 
Cleirac. 

LAWS  OF  OLERON,  in  maritime 
hiv'y  a code  of  sea  laws  of  deserved 
celebrity.  It  was  originally  promulgated 
by  Kleonor,  duchess  of  Guiennc,  the 
mother  of  Richard  the  First,  of  Eng- 
land. Returning  from  the  Holy  Land, 
and  familiar  with  the  maritime  regula- 
tions of  the  Archipelago,  she  enacted 


these  laws  at  Oleron  in  Guiennc,  and 
they  derive  their  title  from  the  plftQff  of 
their  publication.  The  language  in 
which  they  were  originally  written  is 
thi!  Gascon,  and  their  first  object  appears 
to  have  been  the  commercial  operations 
of  that  part  of  France  only.  Richard 
I.,  of  Eugland,  who  inherited  the  duke- 
dom of  Guiennc  from  his  mother,  im- 
proved this  code,  and  introduced  it  into 
England.  Some  additions  were  made 
to  it  by  King  John;  it  was  promulgated 
anew  in  the  50th  year  of  Henry  111., 
and  received  its  ultimate  continuation  in 
the  12th  year  of  Edward  III.  Brown’s 
Civ.  and  Adin.  Law,  vol.  ii.  p.  40. 

2. — These  laws  are  inserted  in  the 
beginning  of  the  book  entitled  “ Us  cfc 
coutumes  de  la  mer,"  with  a very  excel- 
lent commentary  on  each  section  by  Clai- 
rac,  the  learned  editor.  A translation 
is  to  be  found  in  the  Appendix  to  1 Pet. 
Adm.  Dec.;  Marsh.  Ins.  B.  1,  c.  1,  p. 
16.  See  Jaucs  of  Wish  ay : Laics  of 
the  llanse  'Tomts ; Code. 

LAWS  OF  VVISBUV,  in  maritime 
hiWy  is  a code  of  sea  laws  established  by 
“ the  merchant*  and  masters  of  the 
magnificent  city  of  Wisbuy.”  This 
city  was  the  ancient  capital  of  Gothland, 
an  island  in  the  Baltic  sea,  anciently 
much  celebrated  for  its  commerce  and 
wealth,  now  an  obscure  and  inconsider- 
able place.  Malyue,  in  his  collection  of 
sea  laws,  p.  44,  says  that  the  laws  of 
Oleron  were  translated  into  Dutch  by 
the  people  of  Wisbuy  for  the  use  of 
the  Dutch  coast  By  Dutch,  he  pro- 
bably means  German,  and  it  cannot  be 
denied  that  many  of  the  provisions  con- 
tained in  the  Laws  of  Wisbuy,  are  pre- 
cisely the  same  as  those  which  are  found 
in  the  Laws  of  Oleron.  The  northern 
writers  pretend  however  that  they  are 
more  ancient  than  the  Laws  of  Oleron, 
or  even  the  Uonsolato  del  Mare.  Glai- 
nie  treats  this  notion  with  contempt,  and 
declares  that  at  the  time  of  the  promul- 
gation of  the  laws  of  Oleron,  in  1206, 
which  was  many  years  after  they  were 
compiled,  the  magnificent  city  of  Wisbuy 
had  not  yet  acquired  the  denomination 
of  a town.  Be  this  as  it  may,  these 
laws  were  for  some  ages,  and  indeed 
| still  remain,  in  great  authority  in  the 
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northern  part  of  Europe.  “ Ix*x  Rho- 
dia  nuvalis,”  says  Grotius,  “pro  jure 
gentium,  in  illo  mare  Meditemnuo  vigo- 
bat ; sic  lit  apud  Gallium  leges  Oleronis, 
et  apod  omnos  transrhenanos,  logos  Wis- 
buenses.”  Grotius  de  Jure  bed.  lib.  2, 

0. 

A translation  of  those  laws  is  to  bo 
found  in  1 Peters's  Ad  in.  Dec.  Appendix, 
See  Codr;  Jjittrn  of  O/eron. 

LAWS,  RllODIAN,  in  maritim • 
law,  is  a code  of  laws  adopted  by  the 
people  of  Rhodes,  who  had,  by  their 
commerce  and  naval  victories,  obtained 
the  sovereignty  of  the  sea,  about  nine 
hundred  years  Wore  the  Christian  era.  1 
There  is  reason  to  suppose  this  code  has 
not  been  transmitted  to  posterity,  at  least 
not  in  a perfect  state.  A collection  of  i 
marine  constitutions,  under  the  denomi- 
nation of  Rhodian  Laws,  may  he  seen  in 
Yiuiii.1-,  but  tfcej  bear  ident  mark  - 1 1 
a spurious  origin.  See  Marsh.  Ins.  B. 

1,  c.  4,  p.  15;  this  Diet.  t'<#h  ; Lairs 
of  Qleron  ; Taiw * of  Wisbuy  ; Laws  of 
the  Huhm  Towns. 

LAWYER.  A counsellor;  one 
learned  in  the  law.  Vide  Attorney. 

LAY-DAYS,  is  the  time  allowed  to 
the  master  of  a vessel  for  loading  and 
unloading  the  same.  In  the  absence  of 
any  custom  to  the  contrary,  Sundays  are 
to  l»o  computed  in  tin*  calculation  of  lay- 
days at  the  port  of  discharge.  10  Mces. 
& Weis.  881;  see  8 Esp.  121.  They 
differ  from  demurrage,  (q.  v.) 

LAY  PEOPLE.  By  this  expression 
was  formerly  understood  jurymen. 
Finch's  Law,  B.  4,  p.  881  ; Eunoni. 
Dial.  2,  § 51,  p.  151. 

LAYMAN,  reel,  law;  one  who  is  j 
not  an  ecclesiastic  nor  a clergyman. 

LAZARET  or  LAZARETTO.  A 
place  selected  by  public  authority  where 
vessels  coming  from  infected  or  un- 
healthy countries  are  required  to  perform 
quarantine.  Vide  IfenUh. 

L.ES/E  MAJ KSTAT1S  CRIMEN. 
The  crime  of  high  treason.  Glanv.  lih. 
1,  c.  2;  Clef  des  Lois  Rom.  li.  t. ; Inst. 
4,  18,  8;  Dig.  48,  4;  Code,  0,  8. 

LE  ROI  S’AVISKHA.  The  king 
will  consider  of  it.  This  phrase  is  used 
by  the  English  monarch  when  he  gives 
his  dissent  to  an  act  passed  by  the  lords  J 


and  commons.  The  same  formula  was 
used  by  the  late  king  of  the  French,  for 
the  same  purpose.  1 Toull.  n.  52.  Vide 
Vi  tfe. 

LE  ROI  LE  VKCJT.  The  king 
assents.  This  is  the  formula  used  in 
England,  and  formerly  in  France,  when 
the  king  approved  of  a bill  passed  by 
the  legislature.  1 Toull.  n.  52. 

LE  ROI  VEIT  EN  DELI  HE- 
RE R.  The  king  will  deliberate  on  it* 
This  is  die  formula  which  the  late  French 
king  used  when  he  intended  to  veto  an 
act  of  the  legislative  assembly.  1 Toull. 
n.  42. 

LEADING  QUESTION,  evidence, 

practice,  is  one  put  to  a witness,  which 
puts  into  the  witness’s  mouth  llie  words 
to  be  echoed  back,  or  plainly  suggests 
the  answer  which  the  party  wishes  to 
get  from  him,  7 Serg.  A Rawle,  171  ; 4 
Wend.  Rep.  247 ; in  that  ease  the  ex- 
aminer is  said  to  lead  him  to  the  answer. 
It  is  not  always  easy  to  determine  what 
is  or  is  not  a leading  question. 

2. — These  questions  cannot  in  general 
be  put  to  a witness  in  his  examination 
in  chief,  6 Binn.  It.  488;  8 Binn.  R. 
180;  1 PJiill.  Ev.  221 ; 1 Stark.  Ev. 
128.  But  in  an  examination  in  chief, 
questions  may  be  put  to  lead  the  mind 
of  the  witness  to  the  subject  of  in- 
quiry ; and  they  are  allowed  when  it 
appears  the  witness  wishes  to  conceal 
the  truth,  or  to  favour  the  opposite 
party,  or  where,  from  the  nature  of 
the  ease,  the  mind  of  the  witness 
cannot  Ik*  directed  to  the  subject  of  in- 
quiry, without  a particular  speeiiieation, 
of  such  subject  L Camp.  R.  48;  I 
Stark.  C.  100. 

8. — In  cross-examinations,  the  exami- 
ner has  generally  the  right  to  put  lead- 
ing questions.  1 Stark.  Ev.  182;  8 
Chit.  Dr.  892;  Rose.  Civ.  Ev.  1)4. 

LEAGUE,  measure.  A league  is  a 
measure  of  length  which  consists  of  three 
geographical  miles.  The  jurisdiction  of 
the  United  States  extends  into  the  sea 
a marine  league.  See  Acts  of  Congress 
of  June  5,  1794,  l Story’s  L.  U.  S. 
852;  and  April  20,  1818,  8 Story’s  L. 
U.  S.  1094  ; 1 Wait’s  State  Papers,  195. 
V ide  Cannon  Shot. 

League,  mm.  law,  contract*.  In 
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cirminal  law,  a league  is  a conspiracy  to 
do  an  unlawful  act.  The  term  is  but 
little  used. 

2. — In  contracts,  it  is  applied  to  agree- 
ments between  states.  Leagues  between 
states  are  of  several  kinds;  1st,  Leagues 
offensive  and  defensive,  by  which  two 
or  more  nations  agree  not  only  to  defend 
each  other,  but  to  carry  on  war  against 
their  common  enemies.  2d,  Defensive 
but  not  offensive,  obliging  each  to  defend 
the  other  against  any  foreign  invasion, 
yd,  Leagues  of  simple  amity,  by  which 
one  contracts  not  to  invade,  injure  or 
offend  the  other;  this  usually  includes 
the  liberty  of  mutual  commerce  and 
trade,  and  the  safeguard  of  merchants 
and  traders  iu  each  other's  dominion. 
Dae.  Ab.  Prerogative,  D 4.  Vide  Con- 
fd  hr  an/  ; Cons// ir act/ ; Peace;  Truce; 
War. 

LEAKAGE.  The  waste  which  has 
taken  place  in  liquids,  by  their  escaping 
out  of  the  casks  or  vessels  in  which  they 
were  kept. 

2. — By  the  act  of  March  2,  1790,  s. 
59,  1 Story’s  Laws  U.  S.  025,  it  is  pro- 
vided that  there  be  an  allowance  of  two 
per  cent,  for  leakage  on  the  quantity 
which  shall  appear  by  the  gauge  to  be 
contained  in  any  cask  of  liquors,  subject 
to  duty  by  the  gallon  ; and  ten  per  cent, 
on  all  beer,  ale,  and  porter,  in  bottles; 
and  five  per  cent,  on  all  other  liquors  in 
bottles ; to  be  deducted  from  the  invoice 
quantity,  in  lieu  of  breakage ; or  it  shall 
be  lawful  to  compute  the  duties  on  the 
actual  quantity,  to  be  ascertained  by  tale, 
at  the  option  of  the  importer,  to  be  made 
at  the  time  of  entry. 

LEAL.  Loyal;  which  belongs  to  the 
law. 

LEAP  ^ EAR.  Vide  Bissextile. 

LEASE,  contracts.  A lease  is  a con- 
tract for  the  possession  and  protits  of 
lands  and  tenements  on  one  side,  and  a 
recompense  of  rent  or  other  iucomc  on 
the  other,  Dac.  Ah.  Lease,  in  pr. ; or 
else  it  is  a conveyance  of  lands  and  tene- 
ments to  a person  for  life,  or  years,  or  at 
will)  in  consideration  of  a return  of  rent, 
or  other  recompense.  Cruise’s  Dig.  tit. 
Leases.  The  instrument  in  writing  is 
also  known  by  the  name  of  lease;  and 
this  word  sometimes  signifies  the  term, 


or  time  for  which  it  was  to  run ; for  ex- 
ample, the  owner  of  land,  containing  a 
[ quarry,  leases  the  Quarry  for  ten  years, 
aud  then  conveys  the  land,  “ reserving 
the  quarry  until  the  end  of  the  lease; 
in  this  case  the  reservation  remained  in 
force  till  the  teu  years  expired,  although 
the  lease  was  cancelled  by  mutual  consent 
within  the  ten  years.  8 Pick.  It.  889. 

2. — To  make  such  contract,  there 
must  be  a lessor  able  to  grant  the  land ; 
u lessee,  capable  of  accepting  the  grant, 
and  a subject-matter  capable  of  being 
granted.  See  Lessor ; Lessee. 

8. — This  contract  resembles  several 

1 others,  namely : sale,  to  constitute  which 
there  must  be  a thing  sold,  a price  for 
which  it  is  sold,  and  the  consent  of  the 
parties  as  to  both.  So  in  a lease  there 
must  be  a thing  leased,  the  price  or  rent, 
and  the  consent  of  the  parties  as  to  both. 
Again,  a lease  resembles  the  contract  of 
hiring  of  a thing  locaiio  conduct  io  rci , 
where  there  must  be  a thing  to  be  hired, 
a price  or  compensation  called  the  hire, 
and  the  agreement  and  consent  of  the 
parties  respecting  both.  Potb.  Bail  a 
rente,  n.  2. 

4. — Before  proceeding  to  the  exami- 
nation of  the  several  parts  of  a lease,  it 
will  lx*  proper  here  to  say  a few  words, 
poiuting  out  the  difference  between  an 
agreement  or  covenant  to  make  a lease, 
and  the  lease  itself.  When  an  agree- 
ment for  a lease  contains  words  of  pre- 
sent demise,  and  there  are  circumstances 
from  which  it  may  be  collected  that 
it  was  meant  the  tenant  should  have 
immediate  legal  interest  in  the  term, 
such  an  agreement  will  amount  to  an 
actual  lease;  but  although  words  of 
present  demise  ait*  used,  if  it  appears  on 
the  whole,  that  no  legal  interest  was  in- 
tended to  pass,  and  that  the  agreement 
was  only  preparatory  to  a future  lease, 
to  be  made,  the  construction  will  be 
governed  by  the  intention  of  the  parties, 
and  the  contract  will  be  held  to  amount 
to  no  more  than  an  agreement  for  a 
lease.  2 T.  R.  789.  See  Co.  Litt.  45 
b;  Bac.  Abr.  Leases,  K;  15  Yin.  Abr. 
94,  pi.  2;  1 Leon.  129;  1 Burr.  2299; 
Cro.  Eliz.  156;  lb.  178;  12  East,  168; 

2 Campb.  28(5;  10  John.  R.  880;  15 
East,  244;  3 Johns.  R.  44,  383;  4 
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Johns.  R.  74,424;  5 T.  R.  168;  12 
East,  274 ; lh.  170;  6 Rust,  580;  18 
East,  18;  16  Esp.  R.  106;  8 Tauut. 
65;  5 R.  A.  822. 

5.  — Having  made  these  few  prelimi- 
nary observations,  it  is  proposed  to  con- 
sider, 1 , By  what  words  a lease  may  be 
made ; 2,  Its  several  parts ; 8,  The  for- 
malities the  law  requires. 

6.  — 1.  The  words  “demise,  grant, 
and  to  farm  let,”  an?  teelmieal  words 
well  understood,  and  are  the  most  p roller 
that  can  he  used  in  making  a lease ; but 
whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties,  that  the  one 
shall  divest  himself  of  the  possession  and 
the  other  come  into  it,  for  sueh  a deter- 
minate time,  whether  they  run  in  the 
form  of  a license,  covenant,  or  agree- 
ment, are  of  themselves  sufficient,  and 
will,  in  construction  of  law,  amount  to  a 
lease  for  years  jus  effectually  as  if  the 
most  proper  and  pertinent  words  had 
been  made  use  of  for  that  purpose.  4 

llmr.  2209;  1 Mod.  1 1 : 11  Mod.  42; 
2 Mod.  89;  8 Burr.  1446;  Bac.  Ahr. 
Lojises  ; 6 Watts,  862  ; 8 M'Cord,  211; 
8 Fairf.  478;  5 Rami.  571;  1 Root, 
818. 

7.  — 2.  A lease  in  writing  by  deed 
indented  consists  of  the  following  jKirts, 
namely,  1,  The  y/romV*  ; 2,  Tin-  haben- 
dum , 8,  The  trrumdum ; 4,  The  m/- 
dendum  ; 5,  The  coitcnauts ; 6,  'fhe  cent- 
ditto  ns  ; 7,  The  irarranti/.  See  Deed. 

8.  — 8.  As  to  the  form,  leases  may  be 
in  writing  or  not  in  writing,  but  verbally. 
See  Parol  Leases.  Leases  in  u riling  are 
either  by  deed  or  without  deed;  a deed 
is  u writing  sealed  and  delivered  by  the 
parties,  so  that  a lejise  under  seal  is  a 
lease  by  deed.  The  respective  parties, 
the  lessor  and  lessee,  whoso  deed  the 
lease  is,  should  seal,  and  now  in  every 
case,  su/n  it  also.  The  lease  must  be 
delivered  either  by  the  parties  themselves 
or  their  attorneys,  which  delivery  is  ex- 
pressed in  the  attestation  “ sealed  and 
delivered  in  the  presence  of  us.”  Almost 
any  manifestation,  however,  of  a party's 
intention  to  deliver,  if  accompanied  by 
an  Jiet  importing  sueh  intention,  will 
constitute  a delivery.  1 Ves.  jr.  206. 

9.  — A lease  may  be  avoided,  1,  Bc- 

Vol.  II.— 2 


cause  it  is  not  sufficiently  formal ; and, 
2,  Because  of  some  matter  which  has 
arisen  since  its  delivery. 

10.  — 1.  It  may  Ik;  avoided  for  want 
of  either,  1st,  proper  parties  and  a pro|»er 
subject-matter;  2dly,  writing  or  printing 
on  parchmeiit  or  pu|>cr,  in  those  eases 
where  the  statute  of  frauds  requires  they 
should  lie  in  writing;  Jdly,  sufficient 
and  legal  words  properly  disposed;  4thly, 
reading,  if  desired,  before  the  execution; 
Stilly,  sealing,  and  in  most  cases,  signing 
also;  or,  Othly,  delivery.  Without  these 
essentials  it  is  void  from  the  beginning. 

11.  — 2.  It  may  be  avoided  by  matter 
arising  after  its  delivery  ; as,  1st,  by  era- 
sure, interlineation,  or  other  alteration 
in  any  material  |Kirt ; an  immaterial  al- 
teration made  by  a stranger  does  not 
vitiate  it,  but  such  alteration  made  by 
the  party  himself,  renders  it  void;  2dly, 
by  breaking  or  effacing  the  seal  unless 
it  be  done  by  accident;  8dly,  by  deli- 
vering it  up  to  be  cancelled ; 4thly,  by 
the  disagreement  of  such  whoso  concur- 
rence is  necessary;  as  the  husband  where 
a married  woman  is  concerned ; 5thly, 
by  the  judgment  or  decree  of  a court  of 
judicature. 

Lkask  and  Rklkask,  a species  of 
conveyance,  invented  by  Serjeant  Moore, 
soon  after  the  enactment  of  the  statute 
of  uses.  It  is  thus  contrived ; a lease, 
or  rather  bargain  and  sale,  upon  some 
pecuniary  consideration,  for  one  year,  is 
made  by  the  tenant  of  the  freehold  to 
the  lessee  or  bargainee.  This,  without 
any  enrolment,  mukes  the  bargainor 
stand  seised  to  the  use  of  the  bargainee, 
and  vests  in  the  lwirgaince  tin;  use  of  the 
term  for  one  year,  and  thou  the  statute 
immediately  annexes  the  jHWcxxiott.  Be- 
ing thus  iu  possession,  lu;  is  capable  of 
receiving  u release  of  the  freehold  and 
reversion,  which  must  be  nuidc  to  the 
tenant  in  possession ; and,  accordingly, 
the  next  day  a release  is  granted  to  him. 

2. — The  lease  ami  release,  when  used 
as  a conveyance  of  the  fee,  have  the 
joint  operation  of  a single  conveyance. 
2 Bl.  Com.  839;  4 Kent,  Com.  482; 
Co.  Lilt.  207 ; Cruise,  Dig.  tit.  82, 
|o.  II. 

LEDGER,  commerce,  account *,  evi- 
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dense,  is  a book  in  which  are  inscribed 
the  names  of  all  persons  dealing  with  the 
person  who  keeps  it,  and  in  which  there 
is  a separate  account,  composed  generally 
of  one  or  more  pages  for  each.  There 
are  two  parallel  columns,  on  one  of 
which  the  party  named  is  the  debtor, 
and  the  other,  the  creditor,  and  presents 
a ready  imams  of  ascertaining  the  state 
of  the  account.  As  this  bi>ok  is  a tran- 
script from  the  day  hook  or  journal,  it  is 
not  evidence  per  se. 

LEDGER-BOOK,  erd.  low,  is  the 
name  of  a book  kept  in  the  Prerogative 
courts  in  England.  It  is  considered  as 
a roll  of  the  court,  but,  it  seems,  it 
cannot  la.*  read  in  evidence.  Bac.  Ab.  h.  t. 

LEGACY,  is  a bequest  or  gift  of 
goods  or  chattels  by  testament.  2 HI. 
Com.  512;  Bac.  Abr.  Legacies,  A.  See 
Merlin,  Ib  pertoire,  mot  Legs,  s.  1 ; 
Swimb.  17 ; Domat,  liv.  4,  t.  2,  § 1,  n. 
1.  This  word,  though  properly  appli- 
cable to  bequests  of  personal  estate  only, 
has  nevertheless  been  extended  to  pro- 
perty not  technically  within  its  import  in 
order  to  effectuate  the  intention,  so  as  to 
include  real  property  and  annuities.  5 
T.  R.  716;  I Burr.  208;  7 Ves.  522; 
lb.  801 ; 2 Cain.  It.  845.  Devise  is 
the  term  more  properly  applied  to  gifts 
of  real  estate.  Godolph.  271. 

2.  — As  the  testator  is  presumed  at  the 
time  of  making  his  will  to  he  inopg  con- 
ci/iiy  his  intention  is  to  bo  sought  for, 
and  any  words  which  manifest  the  inten- 1 
tion  to  give  or  create  a legacy,  are 1 
sufficient.  Godolph.  281,  pt.  8,  c.  22,  ' 
s.  21  ; Com.  Dig.  Chancery,  8 Y 4 ; 
Bac.  Abr.  Legacies,  B 1. 

3.  — Legacies  are  of  different  kinds; 
they  may  lie  considered  as  general,  spe- ; 
cific,  and  residuary.  1 . A legacy  is 
general,  when  it  is  so  given  as  uot  to 
amount  to  a bequest  of  a specific  part  of 
a testator’s  personal  estate;  as  of  a sum 
of  money  generally,  or  out  of  the  testa- 
tor’s personal  estate,  or  the  like.  1 Rop. 
Leg.  251} ; Lownd.  Leg.  10.  A general 
legacy  is  relative  to  the  testator’s  death; 
it  is  a bequest  of  such  a sum  or  such  a 
thing  at  that  time,  or  a direction  to  the 
executors,  if  such  a thing  be  not  in  the 
testator’s  possession  at  that  time,  to  pro- 


cure it  for  the  legatee,  (as.  temp. 

Talb.  227  ; Ambl.  57  ; 4 Ves.  jr.  075; 
7 Ves.  jr.  309. 

[ 4. — 2.  A specific  legacy  is  a bequest 

of  a particular  thing,  or  money  specified 
and  distinguished  from  all  other  things 
of  the  same  kind;  as  of  a particular 
horse,  a particular  piece  of  plate,  a par- 
ticular term  of  years,  and  the  like,  which 
would  vest  immediately,  with  the  assent 
of  the  executor.  1 Rop.  Leg.  149; 
Lownd.  I>eg.  10,  11  ; 1 Atk.  415.  A 
specific  legacy  has  relation  to  the  time 
of  making  the  will ; it  is  a bequest  of 
sonic  particular  thing  in  the  testator’s 
possession  at  that  time,  if  such  a thing 
should  be  in  the  testator’s  possession  at 
the  time  of  his  death.  If'  it  should  not 
lie  in  the  testator’s  possession,  the  legatee 
has  no  claim.  There  are  legacies  of 
quantity  in  the  nature  of  specific  lega- 
cies, as  of  so  much  money  with  reference 
to  a particular  fund  for  their  payment. 
Touchst.  433;  Amb.  310;  4 Ves.  505; 
3 Ves.  A Bea.  5. 

5. — This  kind  of  legacy  is  so  far  gene- 
ral, and  differs  so  much  in  effect  from  a 
specific  one,  that  if  the  funds  be  called 
in  or  fail,  the  legatees  will  not  be  de- 
prives! of  their  legacies,  but  be  permitted 
to  receive  them  out  of  the  general  assets; 
yet  the  legacies  are  so  far  sjieeific,  that 
they  will  not  be  liable  to  abate  with 
general  legacies  upon  a deficiency  of 
assets.  2 Ves.  jr.  040;  5 Ves.  jr.  200; 
1 Meriv.  178. 

0. — 3.  A residuary  legacy  is  a be- 
quest of  all  the  testator’s  personal  estate, 
not  otherwise  effectually  disposed  of  by 
his  will.  Lownd.  Leg.  10;  Bac.  Abr. 
Legacies,  I. 

7.  — As  to  the  interest  given,  legacies 
may  be  considered  as  absolute,  for  life, 
or  in  remainder. — 1.  A legacy  is  abso- 
lute, when  it  is  given  without  condition, 
and  is  to  vest  immediately.  See  2 
Vcm.  1S1  ; Ambl.  750;  19  Ves.  80; 
Lownd.  151;  2 Vern.  430;  1 Vcm. 
254  ; 5 Ves.  401 ; Com.  Dig.  Appendix, 
Chaucer}*,  IX. 

8.  — 2.  A legacy  for  life  is  sometimes 
given,  with  an  executory  limitation  after 
the  death  of  the  tenant  for  life  to 

j another  person ; in  tliis  case,  the  tenant 
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for  life  is  entitled  to  the  possession  of 
the  legacy,  but  when  it  is  of  specific  ar- 
ticles, the  first  legatee  must  sign  and 
deliver  to  the  second,  an  inventory  of 
the  chattels,  expressing  tlmt  they  are  in 
liis  custody  for  life  only,  and  that  after- 
wards they  are  to  be  delivered  and 
remain  to  the  use  and  benefit  of  the 
second  legatee.  3 P.  Win*.  336 ; 1 
Atk.  471;  2 Atk.  82;  1 Bro.  C.  C. 
279;  2 Vem.  249.  See  1 Bop.  Leg. 
404,  5,  580.  It  seems  that  a bequest 
for  life,  if  specific  of  things  quiE  ipso  mu 
coiisumuntur,  is  a gift  of  the  property, 
and  that  there  cannot  be  a limitation 
over,  after  a life  interest  in  such  articles. 
3 Mcriv.  194. 

9.  — 3.  In  personal  property  there 
cannot  be  a remainder  in  the  strict  sense 
of  the  word,  and  therefore  every  future 
bequest  of  personal  property,  whether  it 
be  preceded  or  not  by  any  particular 
bequest,  or  limited  on  a certain  or  un- 
certain event,  is  an  executory  bequest, 
and  falls  under  the  rules  by  which  that 
mode  of  limitation  is  regulated.  Fearne, 
Coni.  K.  401,  n.  An  executory  bequest 
cannot  be  prevented  or  destroyed  by  any 
alteration  whatsoever,  in  the  estate,  out 
of  which,  or  after  which  it  is  limited. 
Ib.  421;  8 Co.  96,  a;  10  Co.  476. 
And  this  privilege  of  executory  bequests, 
which  exempts  them  from  being  barred 
or  destroyed,  is  the  foundation  of  an  in- 
variable rule,  that  the  event  on  which 
an  interest  of  this  sort  is  permitted  to 
take  effect,  is  such  as  must  happen 
within  a life  or  lives  in  being,  and 
twenty-one  years,  aud  the  fraction  of 
another  year,  allowing  for  the  period  of 
gestation  afterwards.  Fearne,  Cout.  It. 
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10.  — As  to  the  right  acquired  by  the 
legatee,  legacies  may  be  considered  as 
vested  aud  contingent. — 1.  A vested 
legacy  is  cue  by  which  a certain  interest, 
either  present  or  future  in  possession, 
passes  to  the  legatee.  2.  A contingent 
legacy  is  one  which  is  so  given  to  a per- 
son, that  it  is  uncertain  whether  any 
interest  will  ever  vest  in  him. 

11.  — .V  legacy  may  be  lost  by  abate- 
ment, ademption,  aud  lapse. — 1.  Abate- 
ment, see  Abatement  of  hcyacies-  2. 


Ademption,  see  Ademption. — 3.  When 
the  legatee  dies  before  the  testator,  or 
before  the  condition  upon  which  the 
legacy  is  given  be  performed,  or  before 
the  time  at  which  it  is  directed  to  vest 
in  interest  have  arrived,  the  legacy  is 
lapsed  or  extinguished.  See  Bue.  Abr. 
Legacies,  E ; Coin.  Dig.  Chancery,  3 Y 
13;  1 P.  Wms.  83;  Lownd.  Leg.  ch. 
12,  p.  408  to  415;  1 llop.  Leg.  ch.  8, 
p.  319  to  341. 

12.  — In  Pennsylvania,  by  legislative 
enactment,  no  legacy  in  favour  of  a child 
or  other  lineal  descendant  of  any  testa- 
tor, shall  be  deemed  or  held  to  lapse  or 
become  void,  by  reason  of  the  decease  of 
such  devisee  or  legatee,  in  the  life-time 
of  the  testator,  if  such  devisee  or  legatee 
shall  leave  issue  surviving  the  testator, 
but  such  devise  or  legacy  shall  be  good 
and  available,  in  favour  of  such  surviv- 
ing issue,  with  like  effect,  as  if  such 
devisee  or  legatee  had  survived  the  testa- 
tor. The  testator  may,  however,  inten- 
tionally exclude  such  surviving  issue,  or 
any  of  them.  Act  of  19th  March,  1810. 
5 Smith’s  L.  of  Pa.  1 12. 

13.  — As  to  the  payment  of  legacies, 
it  is  proper  to  consider  out  of  what  fund 
they  are  to  be  paid  ; at  what  time ; and 
to  whom.  1.  It  is  a general  rule,  that 
the  personal  estate  is  the  primary  fund 
for  the  payment  of  legacies.  When  the 
real  estate  is  merely  charged  with  those 
demands,  the  personal  assets  are  to  be 
applied  in  the  first  place  towards  their 
liquidation.  1 Seig.  & Bawle,  453 ; 1 
Bop.  Leg.  463. 

14.  — 2.  When  legacies  are  given  gen- 
erally to  persons  under  no  disability  to 
receive  them,  the  payments  ought  to  be 
made  at  the  end  of  a year  next  after  the 
testator’s  decease.  5 Binn.  475.  The 
executor  is  not  obliged  to  pay  them 
sooner,  although  the  testator  may  have 
directed  them  to  be  discharged  within 
six  months  after  his  death,  because  the 
law  allows  the  executor  one  year  from 
the  demise  of  the  testator,  to  ascertain 
aud  settle  his  testator’s  affairs;  and  it 
presumes  that  at  the  expiration  of  that 
]>eriod,  and  not  before,  all  debts  due  by 
the  estate  have  been  satisfied,  and  the 
executor  to  be  then  able  properly  to  up- 
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ply  the  residue  among  the  legatees  ac- 
cording to  their  several  rights  and  inter- 
ests. 

15. — When  a legacy  is  given  gene- 
rally, and  is  subject  to  a limitation  over 
upon  a subsequent  event,  the  divesting 
contingency  will  not  prevent  the  legatee 
from  receiving  his  legacy  at  the  end  of 
the  year  after  the  testator's  death,  and 
he  is  under  no  obligation  to  give  security 
for  re-payment  of  the  money,  in  case  the 
event  shall  happen.  The  principle  seems 
to  be,  that  as  the  testator  has  entrusted 
him  without  requiring  security,  no  per- 
son has  authority  to  require  it.  1 Ves. 
Jr.  97 ; 18  Ves.  1511;  Lownd.  on  Le- 
gacies, 408. 

Id. — As  to  the  persons  to  whom  pay- 
ment is  to  be  made,  see  where  the  legacy 
is  given  to  an  infant,  1 Itop.  I*eg.  580  ; 
1 P.  Wins.  286}  1 Kq.  Gas.  Abr.  300; 
3 Bro.  C.  0.  07,  edit,  by  Belt;  2 Atk. 
80  ; Johns.  0.  It.;  where  the  legacy  is 
given  to  a married  woman,  1 Hop.  Is-g. 
§95;  Lownd.  Leg.  899;  where  the  lega- 
cy is  given  to  a lunatic,  1 Hop.  Leg. 
599  ; where  it  is  given  to  a bankrupt, 
lb.  000 ; 2 Burr.  717;  where  it  is  given 
to  a person  abroad,  who  has  not  been 
heard  of  for  a long  time,  lb.  001  ; Finch, 
R.  419;  3 Bro.a(1.51U;  6 Yes.  458; 
Lownd.  Leg.  5198. 

See  generally,  as  to  legacies,  Roper  on 
Legacies;  Lowndes  on  Legacies;  Bnc. 
Abr.  legacy;  Com.  Dig.  Administra- 
tion, C 3,  5 ; lb.  Chancery,  51  A ; 51  G ; 
8 Y 1;  lb.  Prohibition,  G 17;  Vin. 
Abr.  Devise;  lb.  Executor;  Swinb.  17 
to  44;  2 Salk.  414  to  41  (if. 

17.  — By  the  Civil  Code  of  Louisiana, 
legacies  are  divided  into  universal  lega- 
cies, legacies  under  an  universal  title, 
and  particular  legacies.  1.  An  univer- 
sal legacy,  is  a testamentary  disposition, 
by  which  the  testator  gives  to  one  or 
several  persons  the  whole  of  the  pro- 
perty which  he  leaves  at  his  decease ; 
Civ.  Code  of  l*o.  art.  1599. 

18.  — 2.  The  legacy  under  an  univer- 
sal title,  is  that  by  which  a testator  Im*- 
queaths  a certain  proportion  of  the  effects 
of  which  the  law  permits  him  to  dispose, 
as  a half,  a third,  or  all  his  immovables, 
or  all  his  movables,  or  a fixed  proportion 
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of  all  his  immovables,  or  of  all  his  mova- 
bles. lb.  1804. 

19. — H.  Every  legacy  not  included  in 
the  definition  given  of  universal  legacies, 
and  legacies  under  an  universal  title,  is 
a legacy  under  a particular  title.  Ib. 
161 S.  Copied  from  Code  Civ.  art.  1003 
and  1010.  And  see  Toullier,  Droit 
Civil  Frun^ais,  tome  6,  p.  482,  ct  soq. 

Legacy,  accumulative.  An  accu- 
mulative legacy  is  a second  bequest  given 
by  the  same  testator  to  the  same  legatee, 
whether  it  he  of  the  same  hind  of  thing, 
as  money,  or  whether  it  be  of  different 
things,  as,  one  hundred  dollars,  in  one 
legacy,  and  a thousand  dollars  in  an- 
other, or  whether  the  sums  are  equal ; or 
whether  the  legacies  arc  of  a different 
nature.  2 Bop.  Leg.  19. 

Legacy,  additional.— An  additional 
legacy  is  one  which  is  given  by  a codicil, 
besides  one  before  given  by  the  will ; or 
it  is  an  increase  by  a codicil  of  a legacy 
before  given  by  the  will.  An  additional 
legacy  is  generally  subject  to  the  same 
qualities  and  conditions  as  the  original 
legacy.  C>  Mod.  511  ; 2 Ves.  jr.  449; 
3 Mer.  154;  Ward  on  Log.  142. 

Legacy,  alternative,  is  one  where 
the  testator  gives  one  of  two  things  to 
the  legatee  without  designating  which  of 
them  ; as,  one  of  my  two  horses.  Vide 
Election. 

Legacy,  conditional,  is  a bequest 
which  is  to  take  effect  upon  the  happen- 
ing or  not  happening  of  a certain  event. 
Lownd.  l*eg.  166;  Itop.  Log.  index,  tit. 
Condition. 

Legacy,  demonstrative.  A de- 
monstrative legacy  is  a bequest  of  a cer- 
tain sum  of  money,  intended  for  the 
legatee  at  all  events,  with  a fund  parti- 
cularly referred  to  for  its  payment;  so 
that  if  the  estate  be  not.  the  testator's 
properly  at  his  death,  the  legacy  will 
not  fail  hut  be  payable  out  of  his  gene- 
ral assets.  1 Rop.  I*eg.  158;  Lownd. 
l*eg.  85;  Swinb.  485;  Ward  on  Log. 
370. 

Legacy,  indefinite,  is  a Inquest  of 
things  which  are  not  enumerated  or  as- 
certained as  to  numbers  or  quantities  • 
as,  a bequest  by  a testator  of  all  his 
goods,  all  his  stocks  in  the  funds.  Lownd. 


LEG 


LEC 


21 


on  Log.  84 ; Swinb.  485  ; Amb.  04 1 ; 
1 P.  Wins.  097. 

Legacy,  lapsed.  A legacy  is  said 
to  be  lapsed  or  extinguished,  when  the 
legatee  dies  before  the  testator,  or  before 
the  condition  upon  which  the  legacy  is 
given  has  been  performed,  or  before  the 
time  at  which  it  is  directed  to  vest  iu 
interest  has  arrived.  Bao»  Ab.  Legacy, 
K ; Com.  Dig.  Chancery,  3 Y 18 ; 1 i\ 
Wms.  83  ; Lownd.  Ix-g.  408  to  415  ; 1 
llop.  Iieg.  319  to  341.  See  as  to  the 
law  of  Pennsylvania  in  favour  of  lineal 
descendants,  5 Smith's  Laws  of  Pa.  1 12. 
Vide,  generally,  8 Com.  Dig.  502,  3 ; 
5 Toull.  n.  07 1 . 

Legacy,  modal.  A modal  legacy 
is  a bequest  accompanied  with  directions 
as  to  the  mode  in  which  it  should  be 
applied  for  the  legatee's  benefit  ; for 
example,  a legacy  to  Titius  to  put  him 
an  apprentice.  2 Vcm.  431;  Lownd. 
Leg.  151. 

Legacy,  PECUNIARY.  A pecuniary 
legacy  is  one  of  money ; pecuniary  lega- 
cies are  most  usually  general  legacies, 
but  tlicro  may  be  a specific  pecuniary 
legacy ; for  example  of  the  money  in  a 
certain  bag.  1 Rop.  Leg.  150,  u. 

Legacy,  residuary,  is  that  which 
is  of  the  remainder  of  an  estate  after 
the  payment  of  all  the  debts  and  other 
legacies.  1 Madd.  CU.  P.  284. 

LEGAL,  that  which  is  according  to 
law.  It  is  used  in  opposition  to  equit- 
able, as  the  legal  estate  is  iu  the  trustee, 
the  equitable  estate,  in  the  cestui  quo 
trust.  Vide  Powell  on  Mortg.  Index,  h.  t. 

LEGALIZATION,  is  an  attestation 
given  by  an  officer  duly  authorized  of 
flic  truth  of  the  signatures  to  a paper, 
and  of  the  quality  of  those  who  made 
or  received  it,  in  order  that  faith  and 
credit  may  be  given  to  it  elsewhere. 
Vide  Dalloz,  Diet.  h.  t. ; Authentication. 

LEGATE,  canon  hue.  Legates  are 
extraordinary  ambassadors  whom  the 
pope  sends  into  Catholic  countries  to 
represent  him,  and  to  exercise  bis  juris- 
diction there.  It  is  under  this  singular 
name  that  these  ministers  are  distin- 
guished from  those  of  other  powers,  and 
from  nuncios,  who  are  the  ordinary  am- 
bassadors of  the  pope. 


2. — There  are  three  kinds  of  legates; 
the  first,  leyati  d latere;  they  are  so 
called  for  the  same  reason  that  the 
magistrates  of  ancient  Rome  wore  called 
missi  (ti  latere,  who  were  selected  from 
the  court,  or,  as  it  were,  from  the  side 
of  the  emperor.  The  legates  are  trustees 
from  the  sacred  college,  and  the  pope 
confers  tin  them  the  plenitude  of  his 
power.  The  second  class  are  the  le.yati 
missiy  or  those  to  whom  a legation  is 
committed  although  they  are  not  cardi- 
nals. The  third  class,  leyati  nati,  are 
archbishops  to  whose  see  is  attached  the 
quality  of  a legate. 

LEGATEE.  A legatee  is  a person 
to  whom  a legacy  is  given  by  a last  will 
and  testament. 

2.  — It  is  projK>st.*d  to  consider,  1 , who 
may  be  a legatee ; 2,  tinder  what  descrip- 
tion legatees  may  take. 

3.  — -I.  WJto  may  he  a ley  alee.  In 
' general  every  person  may  be  a legatee. 
2 HI.  Com.  512.  But  a person  civilly 
dead  cannot  take  a legacy. 

II.  Under  what  dene  ration  ley  a tecs 
may  take. 

4.  — § 1 . Of  Icyarics  to  legitimate  chil- 
dren. 1.  When  it  appears  from  express 
declaration,  or  a clear  inference  arising 
upon  the  face  of  the  will,  that  a testator 
in  giving  a legacy  to  a class  of  individu- 
als generally,  intended  to  apply  the  terms 
used  by  him  to  such  persons  only  as 
answered  the  description  at  the  date  of 
the  instrument,  those  individuals  alone 
will  be  entitled,  although  if  no  such  in- 
tention had  been  expressed,  or  appeared 
in  the  will,  every  person  falling  within 
that  class  at  the  testator’s  death,  would 
have  been  included  in  the  terms  of  the 
bequest.  1 Meriv.  320;  and  see  3 Ves. 
(»1 1 ; Id.  (509 ; 15  Ves.  863 ; Ambl. 
397 ; 2 Cox,  291 ; 4 Bro.  C.  C.  55;  3 
Bro.  C.  C.  148;  2 Cox,  384. 

5.  — 2.  Where  a legacy  is  given  to  a 
descript  class  of  individuals,  as  to  chil- 
dren, iu  general  terms,  and  no  period  is 
appointed  for  the  distribution  of  it,  the 
legacy  is  due  at  the  death  of  the  testator; 
the  payment  of  it  being  merely  post- 
poned to  the  end  of  u year  after  that 
event,  for  the  convenience  of  the  execu- 
tor or  administrator  iu  administering  the 


00 


LEG 


LEG 


assets.  The  rights  of  the  legatees  are 
finally  settled,  and  determined  at  the 
testator’s  decease.  1 Hall  A H.  459;  2 
Mnrph.  ITS.  Upon  this  principle  is 
founded  the  well  established  rule  that 
children  in  existence  at  that  period,  or 
legally  considered  so  to  be,  are  alone 
entitled  to  participate  in  the  bequest. 

1 Bro.  ('.  C.  582,  n. ; 2 Bro.  ('.  0.  658; 

2 Cox,  100  ; I Dick.  844;  14Ves.576; 
1 Ves.  jr.  405  j 1 Cox,  08  • 3 Bro.  ('. 
0.  891  ; Arab.  448;  1 Ves.  sen.  485; 
5 Binn.  007. 

0. — 8.  A child  in  ventre  m mere  takes 
a share  in  a fund  bequeathed  to  children, 
under  the  general  description  of  “chil- 
dren,” or  of  “children  living  at  the  tes- 
tator’s death.”  1 Ves.  sen.  85;  and  see 
1 »\  Wins.  244,  841  ; 2 Bro.  C.  C.  03; 
1 Balk.  229;  2 Cox,  425;  5 Berg,  k 
Kawle,  88.  See  tit . In  centre  m mere. 

7. — 1.  When  legacies  are  given  to  a 
class  of  individuals,  generally,  payable 
at  a future  period,  as  to  the  children  of 
15,  when  the  youngest  shall  attain  the 
age  of  twenty-one;  or  to  Is;  divided 
among  them  upon  the  death  of  C;  any 
child  who  can  entitle  itself  under  the 
description,  at  the  tame  when  the  fund  is 
to  Ik;  divided,  may  claim  a share,  viz.  as 
well  children  living  at  the  period  of  dis- 
tribution, although  not  born  till  after 
the  testator’s  death,  as  those  born  before, 
and  living  at  the  happening  of  that  event. 

1 Supp.  to  Ves.  jr.  1 15,  note  3,  to  Hill 
v.  Chapman;  2 Supp.  to  Ves.  jr.  157, 
note  1,  to  Lincoln  v.  Pelham.  This 
general  rule  may  la;  divided  into  two 
branches.  First,  when  the  division  of 
the  fund  is  postponed  until  a child  or 
children  attain  a particular  age;  when  a 
legacy  is  given  to  the  children  of  A at 
the  age  of  twenty-one,  in  that,  case  so 
soon  as  the  eldest  arrives  at  that  period, 
the  fund  is  distributable  among  so  many 
ns  are  in  existence  at  that  time;  and  no 
child  born  afterwards  can  be  admitted  to 
n share,  because  flu*  period  of  division 
fixes  the  number  of  legatees.  Distribu- 
tion is  then  mode  and  nothing  remains 
for  future  partition.  1 Ball  A Beat. 
459;  3 Bro.  <\  402;  5 Binn.  607 ; 

2 Ves.  jr.  090 ; 3 Ves.  730;  8 Bro.  C. 
0.  352,  ed.  by  Belt;  14  Ves.  250;  6 


Ves.  345;  10  Ves.  152;  II  Ves.  238. 
.Second,  when  the  distribution  of  the 
fund  is  deferred  during  the  life  of  a |>er- 
son  in  ex In  these  cases  when  the 
enjoyment  of  the  thing  given  is  by  the 
testator’s  express  declaration  not  to  be 
immediate  by  those,  among  whom  it  is 
to  be  finally  divided,  but  is  postponed  to 
a particular  period,  as  the  death  of  A, 
then  the  children  or  individuals  who 
answer  the  general  description  at  that 
time,  wheu  distribution  is  to  made,  arc 
entitled  to  take,  in  exclusion  of  those 
afterwards  coming  in  esse.  1 Ves.  sen. 
Ill  ; I Bro.  C.  C-  38(5;  Id.  530;  Id. 
582:  Id.  587;  1 Aik.  509;  2 Aik. 
329;  5 Ves.  186;  3 Bro.  C.  C.  417; 
1 Cox,  327;  8 Ves.  875;  15  Ves.  122; 
1 Mmld.  R.  290;  1 Bull  & Beat.  449. 

8.  — 5.  The  word  “children”  docs  not, 
ordinarily  ami  properly  speaking,  com- 
prehend grandchildren  or  issue  general- 
ly; these  being  included  in  that  term  is 
permitted  only  in  two  cases,  namely, 
from  necessity,  which  occurs  where  the 
will  would  remain  inoperative  unless  the 
sense  of  the  won!  “children”  were  ex- 
tended beyond  its  natural  import;  and 
where  the  testator  has  shown  by  other 
words,  that  be  did  not  intend  to  use  the 
term  children  in  its  proper  and  actual 
meaning,  but  in  a more  extended  sense. 
1 Supp.  to  Ves.  jr.  202,  note  2,  to 
Bristow  v.  Ward.  In  the  following 
cases  the  word  children  was  extended 
beyond  its  natural  import  from  necessity. 
0 Rep.  16;  10  Vos.  201;  2 Dcsauss. 
123,  in  note.  The  following  are  in- 
stances where  by  using  the  words  chil- 
dren and  issue,  indiscriminately,  the  tes- 
tator showed  his  intention  to  use  the 
former  term  in  the  sense  of  issue  so  as 
to  entitle  grandchildren,  &c.  to  take.  I 
Ves.  sen.  196;  S.  0.  Amid.  555;  8 
\ es.  258 ; 3 Ves.  A Boa.  OS ; 4 Ves. 
137;  2 Supp.  to  Ves.  jr.  158.  There 
is  another  class  of  cases  wherein  it.  was 
determined  that,  grandchildren,  Ac.  were 
not  included  in  the  word  children.  2 
Vein.  107;  4 Ves.  692;  10  Ves.  195; 
8 Ves.  «v  Beau  59;  Bee  2 I1'  gauss.  308; 

9. — §2.  (Jf  leyacies  to  natural  chil- 
dren. 1.  Natural  children  unborn  at 

( the  date  of  the  will,  canuot  take  under 
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a bequest  to  the  children  generally,  or 
to  the  il legitimate  children  of  A B by 
Mary  0 ; because  a natural  child  cannot 
take  as  the  issue  of  a particular  person, 
until  it  has  acquired  the  reputation  of 
being  the  child  of  that  person,  which 
cannot  Ihj  before  its  birth.  Co.  Lift.  3,  b. 

10.  — 2.  Natural  children  unborn  at 
the  date  of  the  will  and  described  as 
children  of  the  testator  or  another  man, 
to  lie  horn  of  a particular  woman,  cannot 
take  under  such  a description.  1 Pcere 
AY  ms.  520;  IS  Ves.  288. 

11.  — 3.  A legacy  to  an  illegitimate 
child  in  ventre  so  mere , described  as  the 
child  of  the  testator  or  of  another  man, 
will  fail,  since  whether  the  testator  or 
such  person  were  or  were  not  in  truth 
the  father,  is  a fact  which  can  ouly  be 
ascertained  by  evidence,  that  public  po- 
licy forbids  to  be  admitted.  1 Menv. 
141  to  152. 

12.  1.  A child  in  ventre  so  mere 

described  merely  as  a child  with  which 
the  mother  is  enceinte , without  mention- 
ing its  putative  father;  or  if  the  testator 
express  a belief  that  the  child  is  his  own, 
and  provide  for  it  under  that  impression, 
regardless  of  the  chance  of  being  mista- 
ken ; thou  the  child  will  in  the  first  place 
be  capable  of  taking;  and  in  the  second, 
as  presumed,  lie  also  entitled  in  conse- 
quence of  the  testator’s  intent  to  provide 
for  it,  whether  he  be  the  father  or  not. 
1 Mcriv.  148-152. 

13.  — 5.  Natural  children  in  existence, 
having  acquired  by  reputation  the  name 
and  character  of  children  of  a particular 
person,  prior  to  the  date  of  the  will,  are 
capable  of  taking  under  the  name  of  chil- 
dren. 1 P.  Wins.  521) ; 1 Yes.  Si  Boa. 
467.  But  the  term  child,  son,  issue, 
and  every  other  word  of  that  species,  is 
to  lx1:  considered  as  prinut  facie  to  mean 
legitimate  child,  son,  or  issue.  Ib. 

14.  — 6.  Whether  such  children  take 
or  not  depends  upon  the  evidence  of  the 
testator’s  intention,  manifested  by  the 
will,  to  include  them  in  the  term  chil- 
dren ; these  cases  are  instances  where  the 
evidence  of  such  intention  was  deemed 
insufficient;  5 Ves.  530;  1 Ves.  & Boa. 
454 ; 6 Ves.  4348 ; 1 Ves.  & Bea.  460 ; 
and  see  1 Ves.  Si  Bca.  456 ; 2 East,  530,  ( 


542.  In  the  following  the  evidence  of 
intention  was  held  to  be  sufficient.  1 
Ves.  Si  Bea.  460;  Blundell  v.  Dunn, 
cited  in  1 Madd.  433;  Bcachcrotl  v. 
Beaehcroft,  cited  in  1 Madd.  430;  2 
Meriv.  410. 

15.  — § 3.  Oflcycu'ic * of  personal  estate 
to  a man  ami  his /u  int.  1.  A legacy  to 
A and  his  heirs,  is  an  absolute  legacy  to 
A,  and  the  whole  interest  of  the  money 
vests  in  him  for  his  use.  4 Mad.  361. 
But  when  no  property  in  the  bequest  is 
given  to  A,  and  the  money  is  bequeathed 
to  his  heirs,  or  to  him  with  a limitation 
to  his  heirs,  if  he  die  before  the  testator, 
and  the  contingency  happens,  then  if 
there  Ik*  nothing  in  the  will  showing  the 
sense  in  which  the  testator  made  use 
of  the  word  heirs,  the  next  of  kin  of 
A,  are  entitled  to  claim  under  the  de- 
scription, as  the  only  persons  appointed 

I by  law  to  succeed  to  personal  estate.  5 
Ves.  403;  4 Ves.  640;  1 Jac.  & Walk. 
388. 

16.  — 2.  A bequest  to  the  heirs  of  on 
individual,  without  addition  or  explana- 
tion, will  belong  to  the  next  of  kin ; the 
rule,  however,  is  subject  to  alteration  by 
the  intention  of  the  testator.  If  then 
the  contents  of  the  will  show,  that  by 
the  word  heirs  the  testator  meant  other 
persons  than  the  next  of  kin,  those  per- 
sona will  be  entitled.  Ambl.  273  ; 1 P. 
Wins.  432;  Forrest.  56;  2 Atk.  89. 

| See  also  1 Ves.  jr.  145 ; 4 Madd.  361 ; 
14  Ves.  488;  1 Car.  Law  K.  484. 

17.  — §4.  Legacies  to  issue.  1.  The 
term  issue,  is  of  very  extensive  import, 
and  when  used  as  a word  of  purchase, 
and  unconfiued  by  any  indication  of  in- 
tention, will  comprise  all  persons  who 
can  claim  xs  descendants  from  or  through 
the  person  to  whose  issue  the  bequest  is 
made;  and  in  order  to  restrain  the  legal 
sense  of  the  term,  a dear  intention  must 
appear  upon  the  will.  3 Ves.  257  ; Id. 
421  ; 1 Meriv.  434;  13  Ves.  344. 

18.  — 2.  Where  it  appears  clearly  to 
be  a testator’s  meaning  to  provide  for  a 
class  of  individuals  living  at  the  date  of 
his  will,  and  he  provides  against  a lapse 
by  the  death  of  any  of  them  in  his  life- 
time, by  the  substitution  of  their  issue; 
in  such  case  although  the  word  will  in- 
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elude  all  the  descendants  of  the  designa- 
ted legatees,  yet.  if  any  person  who  would 
have  answered  the  description  of  an  ori- 
ginal legatee,  when  the  will  was  made, 
be  then  dead,  leaving  issue,  that  issue 
will  be  excluded,  because  the  issue  of 
those  individuals  only  who  were  capable 
of  taking  original  shares,  at  the  date  of 
the  will,  were  intended  to  take  by  sub- 
stitutioii ; so  that  as  the  person  who  was 
dead  when  the  will  was  made,  could 
never  have  taken  an  original  share,  there 
is  nothing  for  his  issue  in  his  place.  1 
Meriv.  820. 

19.  — 3.  When  it  ean  be  collected 
from  the  will  that  a testator  in  using  the 
word  issue,  did  not  intend  it  should  be 
understood  in  its  common  acceptation, 
the  import  of  it  will  l>e  confined  to  the 
persons  whom  it  was  intended  to  com- 
prehend. 7 Ves.  581 ; 8 Ves.  383;  7 
Ves.  522;  1 Ves.  jr.  148. 

20.  — § 5.  Of  legacies  to  relation*.  1 . 
Under  a bequest  to  relations,  none  are 
entitled  but  those,  who  in  the  case  of  in- 
testacy, could  have  claimed  under  the 
statute  of  distribution.  Forrest.  251  ; 
4 Bro.  C.  C.  207;  1 Bro.  C.  C.  81  ; 3 
Bro.  C.  C.  284;  5 Ves.  529;  Ambl. 
607;  Dick.  880;  1 P.  Wins.  827;  2 
Ves.  sen.  527;  19  Ves.  403;  1 Taunt. 
203 ; 1 T.  R.  435,  n.  .See  the  follow- 
ing cases  where  the  bequests  were  to 
11  poor  relations/'  1 P.  Wins.  327 ; 8 
8erg.  k Rawle,  45 ; 1 Sebo.  k Lef.  Ill; 
u most  necessitous  relations,"  Ambl.  03<k 

21.  — 2.  To  this  general  rule  there 
are  several  exceptions,  namely,  first,  when 
the  testator  has  delegated  a power  to  an 
individual  to  distribute  the  fund  among 
the  testator's  relations  according  to  his 
discretion ; in  such  an  instance  whether 
the  bequest  be  made  to  “relations"  gen- 
erally, or  to  “ poor,"  or  “ poorest,"  or 
11  most  necessitous"  relations,  the  person 
may  exercise  his  discretion  in  distribut- 
ing the  property  among  the  testator’s 
kindred  although  they  he  not  within  the 
statute  of  distributions.  1 Scho.  & Lef. 
Ill,  and  18  Ves.  43;  1 T.  It.  435,  n. ; 
Ambl.  708  • 10  Ves.  27-48.  Secondly, 
Another  exception  occurs  where  a testa- 
tor has  fixed  a certain  test,  by  which  the 
number  of  relatives  intended  by  him  to 


participate  in  his  property,  can  be  ascer- 
tained ; as  if  a legacy  be  given  to  such 
of  the  testator's  relations  as  should  not 
be  worth  a certain  sum,  in  such  ease,  it 
seems,  all  the  testator’s  relatives  answer- 
ing the  description  would  take,  although 
not  within  the  degrees  of  the  statute  of 
distributions.  Ambl.  798.  Thirdly, 
Another  exception  to  the  general  rule  is 
where  a testator  has  shown  an  intention 
in  his  will,  to  comprehend  relations  more 
remote  than  those  entitled  under  the 
statute;  in  that  case  his  intention  will 
prevail,  1 Bro.  C.  C.  82,  n.,  aud  see  1 
Cox,  285. 

22.  — 3.  The  word  “ relation”  or  u re- 
lations,” may  be  so  <|ualificd  as  to  exclude 
wnne  of  the  next  of  kin  from  participat- 
ing in  the  bequest ; and  this  will  also 
happen  when  the  terms  of  the  bequest 
are  to  my  “ nearest  relations,"  19  Ves. 
400;  Coop.  275;  1 Bro.  C.  C.  293  j 
and  see  1 Ves.  sen.  387 ; Ambl.  70;  to 
testator's  relations  of  his  name,  1 Ves. 
sen.  330;  or  stock,  or  blood,  15  Ves. 
107. 

23.  — 1.  The  word  relations  being  gov- 
erned by  the  statute  of  distributions, 
no  person  can  regularly  answer  the  de- 
scription hut  those  who  are  of  kin  to 
the  testator  by  Uood,  consequently  rela- 
tives by  marriage  are  not  included  in  a 
bequest  to  relations  generally.  1 Ves. 
wn.  84;  8 Atk.  701 ; 1 Bro.  C .C.  71, 
294. 

24.  — § 0.  Legacies  to  next  of  kin.  1. 
When  a bequest  is  made  to  testator’s 
next  of  kin,  it  is  understood  the  testator 
means  such  as  are  related  to  him  by 
blood.  But  it  is  not  necessary  that  the 
next  of  kin  should  be  of  the  whole  blood, 
the  half  blood  answering  the  description 
of  next  of  kin,  are  equally  entitled  with 
the  whole,  and  if  nearer  in  degree,  will 
exclude  the  whole  blood.  1 Ventr. 
425;  Alleyn,  30;  Styl.  74. 

25.  — 2.  Relations  by  marriage  are  in 
general  excluded  from  participating  in  a 
legacy  given  to  the  next  of  kin.  18  Ves. 
53  j 14  Ves.  376,  881,  380;  and  see  3 
Ves.  244;  18  Ves.  49.  But  this  is 
only  a printd  facie  construction  which 
may  In*  repelled  by  the  contrary  inten- 
tion of  a testator.  14  Ves.  382. 
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26.  — 8.  A testator  is  to  be*  understood 
to  mean  by  the  expression  “ next  of 
kin,"  when  he  does  not  refer  to  the 
statute,  or  to  a distribution  of  the  pro- 
perty as  if  he  had  dies!  intestate,  those 
persons  only  who  should  be  nearest 
of  kin  to  him,  to  the  exclusion  of 
others  who  might  happen  to  be  within 
the  degree  limited  by  the  statute.  8 
Bro.  0.  0-  69;  19  Yes.  404;  14  Yes. 
385;  ace  3 Bro.  C.  C.  64. 

27.  — l.  Nearest  of  kin  will  alone  be 
entitled  under  a bequest  to  the  next  of 
kin  in  equal  degree.  12  Ves.  438  ; 1 
Madd.  86. 

28.  — § 7.  Leyacit x to  legal  personal 
representatives  or  to  permit  til  rrpnwnta- 
tives.  1.  Where  there  is  nothing  on  the 
faee  of  the  will  to  manifest  a different 
intention,  the  legal  construction  of  the 
words  “ personal  representatives,"  or 
“legal  personal  representatives,"  is  ex- 
ecutors or  administrators  of  the  person 
described.  6 Yes.  402;  0 Madd.  159. 
A legaey  limited  to  the  personal  or  legal 
personal  representatives  of  A,  unex- 
plained by  any  thing  in  the  will,  will 
entitle  A’s  executors  or  administrators 
to  it,  not  as  representing  A,  or  as  part 
of  his  estate,  or  liable  to  his  debts,  but 
in  their  own  right  as  personae  designated 
by  the  law.  2 Mad.  155. 

29.  — 2.  In  the  following  cases  the 
executors  or  administrators  were  held  to 
be  entitled  under  the  designation  of  per- 
sonal, or  legal  personal  representatives. 
3 Ves.  486 ; Anstr.  128. 

30.  — 3.  The  next  of  kin  and  not  the 
executors  or  administrators,  were,  in  the 
following  eases,  held  to  lx*  entitled  under 
the  same  designation.  3 Bro.  0.  C. 
224,  approved  by  Lord  Rosslyn  in  3 
Ves.  486;  3 Ves.  146;  19  Ves.  404. 

31.  — 4.  The  same  words  were  held  to 
mean  children,  grandchildren,  Ac.  to  the 
exclusion  of  those  persons  who  techni- 
cally answer  the  description  of  “ personal 
representatives."  3 Ves.  383. 

32.  — 5.  A husband  or  wife*  may  take 
as  such  if  there*  is  a manifest  iutention 
in  the  will  that  they  should;  and  if 
either  be  clothed  with  the  character  of 
executor  or  administrator  of  the  other, 


the  office,  which  will  prevail,  unless  an 
intention  to  the  contrary  be  expressed  or 
clearly  apparent  in  the  instrument.  See 
14  Ves.  882;  18  Ves.  49;  3 Ves. 
231;  2 Ves.  sen.  84;  3 Atk.  758;  1 
Rop.  Hush,  and  Wife,  826;  2 ltop. 
Hush,  and  Wife,  64. 

33.  — § 8.  The  construction  of  hripicsts 
when  limited  to  ejrecutor x and  admin  its- 
trators.  1 . Where  personal  estate  is 
given  to  B,  his  executors  and  adminis- 
trators, the  law  transfers  to  B the  abso- 
lute interest  in  the  legacy.  15  Ves. 
537 ; 2 Mad.  155. 

34.  — 2.  If  no  interest  were  given  to 
B,  and  the  bequest  were  to  his  executors 
and  administrators,  it  should  seem  that 
the  individual  answering  the  description 
would  be  beneficially  entitled  as  /*  rsona- 
dexignata- ; in  analogy  to  the  devise  of 
real  estate  to  the  heir  of  B,  without  a 
previous  limitation  to  B,  whose  heir 
would  take  by  purchase  ill  his  own  right, 
and  not  by  force  of  the  word  “heir" 
considered  as  a term  of  limitation.  2 
Mad.  155.  See  8 Com.  Dig.  Devise  of 
Personal  Property,  xxxvi. 

35.  — §9.  Jjegacies  to  descendants.  1. 
A legaey  to  the  descendants  of  A,  will 
comprehend  all  his  children,  grandchil- 
dren, &c.  ; and  if  the  will  direct  the 
bequest  to  be  divided  equally  among 
them,  they  are  entitled  to  the  fund  per 
capita.  Ambl.  397 ; 3 Bro.  C.  C.  869. 

36.  — § 10.  Legacies  to  a family.  1. 
The  word  family,  when  appli<*d  to  per- 
sonal property,  is  synonymous  with 
“kindred,"  or  “relations;"  sec  9 Ves. 
323.  This  being  the  ordinary  acccpta- 
tion  of  the  word  family,  it  may  never- 
theless be  confined  to  particular  relations 
by  the  context  of  the  will ; or  the  term 
may  be  enlarged  by  it,  so  that  the 
expression  may,  in  some  eases,  mean 
children,  or  next  of  kin,  and  in  others 
may  even  include  relations  by  marriage. 
See  8 Ves.  604  ; Dy.  883;  5 Ves.  166; 
Hob.  83;  Coop.  122;  5 M.  A S.  126; 
17  Ves.  268;  1 Taunt.  266;  14  Ves. 
488;  9 Ves.  319;  3 Mcriv.  689. 

37.  — § 11.  Leya  cits  to  servants.  1. 
To  entitle  himself  to  a bequest  “ to  ser- 
vants," the  relation  of  master  and  servant 
must  have  arisen  out  of  a contract  by 
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which  the  claimant  must  have  formed  an 
engagement  which  entitled  the  master  to 
the  service  of  the  individual  during  the 
whole  period,  or  tiaeh  and  every  part  of 
the  time  for  which  he  contracted  to 
servo.  12  Ves.  114;  2 Vem.  546. 

38.  — 2.  To  claim  as  a servant  the 
legatee  must  in  general  be  in  the  actual 
service  of  the  testator  at  the  time  of  his 
death.  Still  a servant  may  he  consi- 
dered by  a testator  as  continuing  in  his 
employment,  and  be  intended  to  take 
under  the  bequest,  although  he  quitted 
the  testator’s  house  previous  to  his  death, 
so  as  to  answer  the  description  in  the 
instrument ; and  to  establish  which  fact 
declarations  of  the  testator  upon  the  sub- 
ject cannot  l»e  rejected ; but  testimony 
that  the  testator  meant  a servant  not- 
withstanding having  left  the  testator’s 
service,  to  take  a legacy  bequeathed 
only  to  servants  in  his  employment  at 
his  death,  cannot  be  received  as  in  direct 
opposition  to  the  will.  16  Ves.  486, 489. 

39.  — § 12.  The  different  jteriwh  of 
time  at  which  jtersons  answering  the  de- 
scriptions of  next  of  kin,  family  rela- 
tions, issue,  heirs , descendants  and  per- 
sonal representatives,  ( to  whom  legacies 
are  given  by  those  terms  generally , and 
without  discrimination,)  were  required 
to  be  in  esse,  fur  die  purjtose  of  partici- 
pating in  the  legatory  fmul.  1.  When 
the  will  expresses  or  clearly  shows  that 
a testator  in  bequeathing  to  the  relations, 
&c.  of  a deceased  individual,  referred  to 
such  of  them  as  were  iu  existence  when 
the  will  was  made,  they  only  will  he  en- 
titled ; iis  if  the  bequest  was,  i(  I give 
1000/.  to  the  descendants  of  the  late  A 
11,  now  living,”  those  descendants  only 
in  esst'  at  the  date  of  the  will  cuu  claim 
the  legacy.  Am  hi.  897. 

40.  — 2.  Hut,  in  general,  a will  begins 
to  speak  at  the  death  of  the  testator,  and 
consequently  in  ordinary  cases,  relations, 
next  of  kin,  issue,  descendants,  Ac. 
living  at  that  period  will  alone  divide 
the  property  bequeathed  to  them  hy 
those  words.  »See  1 Hall  & Heat.  459  ; 
1 Tiro.  (’.  C,  582;  3 Hro.  C.  C.  224; 
5 Ves.  399;  1 J;ic.  & Walk.  388,  n. ; 
3 Meriv.  689 ; 5 Hiun.  607 ; 2 Murph. 
178. 
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41.  — 3.  If  a testator  express,  or  his 
intention  otherwise  appear  from  his  will, 
that  a request  to  his  relations,  Ac.  living 
at  the  death  of  a person,  or  upon  the 
happening  of  any  other  event  should  take 
the  fund,  his  next  of  kin  only  in  exist- 
ence at  the  period  described,  will  be 
entitled,  in  exclusion  of  the  representa- 
tives of  such  of  them  as  happened  to  be 
then  dead.  3 Ves.  486 ; 9 Ves.  325 ; 
1 Atk.  469;  15  Ves.  27;  4 Viu.  Abr. 
485,  pi.  16;  8 Ves.  38;  5 Binu.  606; 
see  6 Munf.  47. 

42.  — § 13.  When  the  fund  given  to 
legatees,  by  the  description  of  “family,” 
“ relations ,”  u next  in  kin,”  dr.  is  to  be 
divided  among  them  cilia: r ]x  r capita,  or 
per  stirjxs,  or  both  per  stirpes  el  capita. 
1.  Where  the  testutor  gives  a legacy  to 
his  relations  generally,  if  his  next  of  kin 
be  related  to  him  in  equal  degree,  as 
brothers,  there  being  no  children  of  a 
deceased  brother,  the  brothers  will  di- 
vide the  fund  among  them  in  equal 
shares,  or  jjer  capita  ; each  being  enti- 
tled in  his  own  right  to  au  equal  share. 
So  it  would  bo  if  all  the  brothers  had 
died  before  the  testator,  oue  leaving  two 
children,  another  three,  Ac.  all  the  ne- 
phews and  nieces  would  take  iu  equal 
shares,  per  capita,  in  their  owu  rights, 
and  not  as  representing  their  parents; 
because  they  are  sole  next  of  kin,  and 
related  to  the  testator  iu  equal  degree. 
Pie.  Ch.  54;  and  see  IP.  Wins.  595; 
1 Atk.  454;  3 P.  Wins.  50.  But  if 
the  testator’s  next  of  kin  happen  not  to 
be  related  to  him  in  equal  degrees,  as  a 
brother,  and  the  children  of  a deceased 
brother,  so  as  that  under  the  statute  the 
children  would  take  per  stirpes  as  repre- 
senting their  parents,  namely,  the  share 
he  would  have  taken,  had  he  been  liv- 
ing; yet  if  the  testator  Inis  shown  an 
intention  that  his  next  of  kin  shall  be 
entitled  to  his  property  in  equal  shares, 
i.  e.  per  capita,  the  distribution  by  the 
statute  will  be  superseded.  This  may 
happen  w here  the  bequest  is  to  relations, 
next  of  kin,  Ac.  to  be  equally  divided 
among  them;  or  by  expressions  of  like 
import.  Forrest.  251  ; and  see  1 Hro. 

! G.  C.  33;  8 Serg.  A Rawle,  43;  11 
Serg.  A Rawle,  103;  1 Murph.  383. 


LEG 


LEG 


27 


•LI. — 2.  Whore  a bequest  is  to  rela- 
tions, &c.  those  persona  only  who  are 
next  of  kin  art:  entitled,  and  the  stat  ute  of 
distributions  is  adopted,  not  only  to  as- 
certain the  persons  who  take,  but  also 
the  proportions  and  manner  in  which  the 
property  is  to  be  divided  ; the  will  beiug 
silent  upon  the  subjects,  if  the  next  of 
kin  of  the  person  descril>ed  be  not  rela- 
ted to  him  iu  equal  degree,  those  most 
remote  cun  only  claim  per  stirpes,  or  in 
right  of  those  who  would  have  been  enti- 
tled under  the  statute  if  they  had  been 
living.  Hence  it  appears  that  taking  /*r 
stirpes  always  supposes  an  inequality  in 
relationship.  For  example,  where  a tes- 
tator bequeaths  a legacy  to  his  “ rela- 
tions,” or  “ next  of  kin,”  and  leaves  at 
his  death  two  children,  and  three  grand- 
children, the  children  of  a deceased  child ; 
the  grandchildren  would  take  their  pa- 
rents’ share,  that  is,  one-third  per  stirjtes 
under  the  statute,  as  representing  their 
deceased  parent  1 Cox,  235. 

44.  — 3.  Where  a testator  bequeaths 
personal  estate  to  several  persons  us  ten- 
ants in  common,  with  a declaration  that 
upon  all  or  any  of  their  deaths  before  a 
particular  time,  their  respective  shares 
shall  be  equally  divided  among  the  issue 
or  descendants  of  each  of  them,  and  they 
die  before  the  arrival  of  the  period,  some 
leaving  children,  others  grandchildren, 
and  great  grandchildren,  and  others 
grandchildren  and  more  remote  descend- 
ants; iu  such  ease  the  issue  of  each  de- 
ceased person  will  take  their  parents’ 
share  \*er  stirpes  ; ami  such  issue,  whether 
children  only,  or  children  and  grand- 
children, &c.  will  divide  each  parent's 
shaii:  among  them  equally  i#r  at  pita. 
1 Ves.  sen.  100. 

45.  — § 14.  The  • (fret  of  a mistake  in 
the  mime*  of  Uyohe*.  1 . \\  here  the 
name  has  been  mistaken  in  a will  or 
deed,  it  will  lie  corrected  from  the  in- 
strument, if  the  intention  appear  in  the 
description  of  the  legatee  or  donee,  or  in 
other  jsirts  of  the  wiP  or  deed.  For 
example,  if  a testator  give  a bequest  to 
Thomas  second  son  of  his  brother  John, 
when  iu  fact  .John  hail  no  son  named 
Thomas,  and  his  second  son  was  called 
William } it  was  held  William  was  en- 


titled. 10  Ves.  381;  Coop.  220;  and 
see  Amhl.  175;  Co.  Litt.  3,  a;  Finch’s 
11.  403;  3 Leon,  18.  When  a bequest 
is  made  to  a class  of  individuals,  nomi- 
natim , and  the  name  or  Christian  name  of 
one  of  them  is  omitted,  and  the  name  or 
Christian  name  of  another  is  repeated; 
if  the  context  of  the  will  show  that  the 
repetition  of  the  name  was  error,  and  the 
name  of  the  person  omitted  was  intended 
to  have  been  inserted,  the  mistake  will 
be  corrected.  As  where  a testator  gave 
his  residuary  estate  to  his  six  grunchil- 
dren,  by  their  Christian  names.  The 
1 name  of  Ann,  one  of  them,  was  repeated, 
and  the  name  of  Elizabeth,  another  of 
i them,  was  omitted.  The  coutext  of  the 
will  clearly  showed  the  mistake  which 
had  occurred,  and  Elizabeth  was  admit- 
ted to  an  equal  share  iu  the  bequest.  1 
Bro.  C.  C.  30;  sec  2 Cox,  180.  And 
as  to  cases  where  parol  evidence  will  be 
received  to  prove  the  mistakes  in  the 
I names  or  additions  of  legatees,  and  to 
ascertain  the  proper  persou,  see  3 B.  & 
A.  032  to  642  ; 0 T.  It.  070;  2 P. 
Wins.  137;  1 Atk.  410;  1 P.  Wins. 
421 ; 5 Rep.  08,  b;  6 Ves.  42 ; 7 East, 
302 ; Ainbl.  75. 

4(5. — § 15.  The  effect  of  mistake*  in 

the  description*  of  legatees,  and  the  ad- 
mission of  /Mirol  evidence  in  those.  cases. 
1.  Where  the  description  of  the  legatee 
is  erroneous,  the  error  not  occasioned  by 
any  fraud  practiced  upon  the  testator, 
and  there  is  no  doubt  us  to  the  person 
who  was  intended  to  he  described,  the 
mistake  will  not  disappoint  the  bequest. 
Hence  if  a legacy  1*  given  to  a person 
by  a correct  name,  but  a wrong  descrip- 
tion or  addition,  the  mistaken  description 
will  not  vitiate  the  bequest,  but  be  re- 
jected; f»*r  it  is  a maxim  tlmt  rerifas 
nominis  toll  it  c.rrorevri  demo  n strut  if  met. 
1*1  Buo.  Max.  rcg.25  ; and  see  2 Yes.  jr. 

I 589 ; Arnbl.  75;  4 Ves.  808;  l'lowd. 
344;  11)  Ves.  400. 

47. — 2.  Wherever  a legacy  is  given 
I to  a person  under  a particular  description 
and  character  which  lie  himsclt  has 
I falsely  assumed;  or,  where  a testator 
induced  by  the  false  representations  of 
third  persons  to  regard  the  legatee  in  a 
relationship  which  claims  his  bounty, 
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bequeaths  him  a legacy  according  with 
such  supposed  relationship,  and  no  mo- 
tive for  such  bounty  can  be  supposed, 
the  law  will  not,  in  either  ease,  permit 
the  legatee  to  avail  himself  of  the  de- 
scription, and  therefore  he  cannot  demand 
his  legacy.  See  4 Ves.  802;  4 Bro.  C. 
C.  20. 

48.  — 3.  The  same  principle  which  has 
established  the  admissibility  of  parol 
evidence  to  correct  errors  in  naming  le- 
gatees, authorizes  its  allowance  to  rectify 
mistakes  in  the  description  of  them. 
Amhl.  374;  1 Vcs.  jr.  260;  1 Mcriv. 
184. 

49.  — 1.  If  neither  the  will  nor  ex- 
trinsic evidence  is  sufficient  to  dispel  the 
ambiguity  arising  from  the  attempt  to 
apply  the  description  of  the  legatee  to 
the  person  intended  by  the  testator,  the 
legacy  must  fail,  from  the  uncertainty  of 
its  object.  7 Vcs.  508;  6 T.  It.  671. 

50.  — § 16.  The  consequences  of  im- 
perfect descriptions  of  or  reference  to 
legatees,  appearing  upon  the  face  of 
wills,  and  when  parol  evidence  is  admis- 
sible. These  cases  occur,  1.  When  a 
blank  is  left  for  the  Christian  name  of 
the  legatee;  2,  When  the  whole  name 
is  omitted ; 3,  When  the  testator  has 
merely  written  the  initials  of  the  name; 
and,  4,  When  legatees  have  been  once 
accurately  described,  but  in  a subsequent 
reference  to  one  of  them,  to  take  an 
additional  bounty,  the  person  intended 
is  doubtful,  from  ambiguity  in  the  terms. 

51.  — 1.  When  a blank  is  left  for  the 
Christian  name  of  the  legatee,  evidence 
is  admissible  to  supply  the  omission.  4 
Ves.  680. 

52.  — 2.  When  the  omission  consists 
of  the  entire  name  of  the  legatee,  parol 
evidence  cannot  be  admitted  to  supply 
the  blank.  2 Ch.  Ca.  51 ; 2 Atk.  239; 
3 Bro.  C.  C.  311. 

53.  — 3.  When  a legatee  is  described 
by  the  initials  of  his  name  only,  parol 
evidence  may  he  given  to  prove  his  iden- 
tity. 3 Ves.  148. — When  a patent  am- 
biguity arises  from  an  imperfect  reference 
to  one  of  two  legatees  correctly  described 
in  a prior  part  of  the  will,  parol  evi- 
dence is  admitted  to  show  which  of  them 
was  intended,  so  that  the  additional 
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legacy  intended  for  the  one  will  depend 
upon  the  removal  of  the  obscurity  by  a 
sound  interpretation  of  the  whole  will. 
3 Atk.  257 ; and  see  2 Ves.  217 ; 2 
Eden,  107. 

Sec  further  upon  this  subject,  Lownd. 
on  Leg.  ch.  4 ; 1 Roper  on  Ix'g.  ch.  2; 
Com.  Big.  Chancery,  3 \ ; Bac.  Ahr. 
h.  t. ; Vin.  Ahr.  h.  t. ; Nels.  Abr.  h.  t, ; 
Whart.  Dig.  Wills,  G.  P. ; Hamm.  Dig. 
756;  Grimke  on  Exec.  ch.  5;  loll,  on 
Executors,  eh.  4. 

LEG  A LLS  HOMO.  A person  who 
stands  rectus  in  curia , who  possesses  all 
his  civil  rights.  A lawful  man.  One 
who  stands  rectus  in  curia , not  outlawed 
nor  infamous.  In  this  sense  are  the 
words  probi  ft  tci/obs  homines. 

LEG  A NT  IN  E CONSTITUTIONS. 
The  name  of  a code  of  ecclesiastical 
laws,  enacted  in  national  synods  under 
pope  Gregory  IX.  ami  Pope  Clement 
IV'.  about  the  years  from  1220  to  1230. 

LEGATARY.  One  to  whom  any- 
thing is  bequeathed ; a legatee.  This 
word  is  sometimes  though  seldom  used 
to  designate  a legate  or  nuncio. 

LEGATION.  An  embassy;  a mis- 
sion. 

2. — All  persons  attached  to  a foreign 
legation,  lawfully  acknowledged  by  the 
government  of  this  country,  whether 
they  are  ambassadors,  envoys,  ministers, 
or  attaches,  are  protected  by  the  act  of 

April  30,  1790,  1 Story’s  L.  U.  S.  83, 
from  violence,  arrest  or  molestation.  1 
Dali.  117;  1 W.  C.  C.  R.  232;  11 
Wheat.  467;  2 W.  C.  C.  Rep.  435;  4 
W.  C.  C.  R.  531  ; 1 Miles,  366;  1 N. 
&M.  217;  1 Bald.  240;  Wheat,  Int. 
Law,  167.  Vide  Ambassador ; Envoy; 
Min  utter. 

LEGATORY,  or  dead  man’s  part  or 
share,  (q.  v.)  is,  by  the  custom  of  Lon- 
don, the  third  part  of  a freeman’s  per- 
sonal estate,  which  in  case  lie  had  a wife 
and  children,  the  freeman  might  always 
have  disposed  of  by  will.  Bac.  Ab. 
Customs  of  London,  D 4. 

LEGISLATIVE  POWER,  is  the 
authority,  under  the  constitution,  to 
make  laws,  and  to  alter  or  repeal  them. 

LEGISLATOR.  One  who  makes 
laws. 
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2. — In  order  to  make  good  laws,  it  is 
necessary  to  understand  those  which  are  I 
in  force;  the  legislator  ought,  therefore, 
to  be  thoroughly  imbued  with  a know- 
ledge of  the  laws  of  his  country,  tlicir 
advantages  and  defects ; to  legislate 
without  this  previous  knowledge  is  to 
attempt  to  make  a beautiful  piece  of 
machinery  with  one’s  eyes  shut.  Then* 
is  unfortunately  too  strong  a propensity 
to  multiply  our  laws  and  to  change 
them.  Laws  must  be  yearly  made,  for 
the  legislatures  meet  yearly,  hut  whether 
they  are  always  for  the  l>ettcr  may  he 
well  questioned.  A mutable  legislation 
is  always  attended  witjj  evil.  It  renders 
the  law  uncertain,  weakens  its  effects, 
hurts  credit,  lessens  the  value  of  pro- 
perty, and  as  they  arc  made  frequently, 
in  consequence  of  some  extraordinary 
case,  laws  sometimes  operate  very  une- 
qually. Vide  1 Kent,  Com.  227 ; and 
Le  Magozin  Univcrscl,  tome  ii.  p.  227, 
for  a goinl  article  :tguinst  excessive  legis- 
lation ; Matter,  Do  I' Influence  des  Lois 
sur  les  Moours,  ct  do  l’lnfluoucc  des 
Munirs  sur  les  1/ns. 

LEGISLATURE,  government,  is  that 
body  of  iii4*n  in  the  state  which  lias  the 
power  of  making  laws. 

2. — By  the  constitution  of  the  United 
States,  art.  1,  8.  1 , all  legislative  powers 
granted  by  it  are  vested  in  a congress  of 
the  United  States,  which  shall  consist  of 
a senate  and  house  of  representatives. 

8. — It  requires  the  consent  of  a ma- 
jority of  oarh  branch  of  tin1  legislature 
in  order  to  enact  a law,  and  then  it  must ' 
be  approved  by  the  president  of  tin; 
United  States,  or  in  case  of  his  refusal, 
by  two- thinks  of  each  house.  Const. 
U.  S.  art.  1,  8.  7,  2. 

4. — Most  of  the  constitutions  of  the; 
several  states  contain  provisions  nearly 
similar  to  this.  In  general  the  legisla- 
ture will  not  exercise  judicial  functions, 
yet  the  use  of  such  power,  upon  particu- 
lar occasions,  is  not  without  example. 
Vide  ./ml trial. 

LEGITIMACY,  is  the  state  of  being 
born  in  wedlock, that  is  in  a lawful  man- 
ner. 

2. — Marriagi;  is  considered  by  all  civil- 
ised nations  as  the  only  source  of  legiti- 


macy ; the  qualities  of  husband  and 
wife  must  be  possessed  by  the  parents 
in  order  to  moke  the  offspring  legiti- 
mate; and  furthermore  the  marriage 
must  1m;  lawful,  for  if  it  is  void  ah  initio, 
the  children  who  may  be  the  offspring  of 
such  marriage  arc  not  legitimate.  1 Phil. 

Ev.  Index,  h.  t. ; Civ.  Code  L.  art.  203 
to  216. 

3. — In  Virginia  it  is  provided  by  sta- 
tu te  of  1787,  “ that  the  issue  of  mar- 
riages doomed  nidi  in  law,  shall  never- 
theless Ik;  legitimate.”  3 Hen.  A Motif. 
228,  n.  Vide  Bastard;  Bastardy ; 
/ *atrrn  ity  : l Wgnanry. 

LEGITIMATE.  That  which  is  ac- 
cording to  law ; ns,  legitimate  children, 
are  lawful  children,  bom  in  wedlock,  in 
'contradistinction  to  bastards;  legitimate 
( authority,  or  lawful  power,  in  opposition 
to  usurpation. 

LEGITIMATION.  The  act  of  giv- 
ing the  character  of  legitimate  children 
to  those  who  were  not  so  horn. 

2.  — In  Louisiana,  tin;  Civil  ('ode,  art. 
217,  enacts  that  “children  born  out  of 
marriage,  except  those  who  arc  born  of 
an  incestuous  or  adulterous  connexion, 
may  be  legitimated  by  the  subsequent 
marriage  of  their  father  and  mother 
whenever  the  latter  have  legally  ac- 
knowledged them  for  tlicir  children, 
either  before  their  marriage,  or  by  the 
contract  of  marriage  itself.” 

3.  — In  most  of  the  other  states  the 
character  of  legitimate  children  is  given 
to  those  who  are  not  so,  by  special  acts 
of  assembly.  In  Georgia,  real  estate 
may  descend  from  a mother  to  her  ille- 
gitimate children  and  tlicir  representa- 
tives, and  from  such  child,  for  want  of 
descendants,  to  brothers  and  sisters,  born 
of  the  same  mother,  and  their  represen- 
tatives. Prince's  Dig.  202;  in  Alabama, 
Kentucky,  Mississippi,  Vermont  and 
Virginia,  subsequent  marriages  of  pa- 
rents, and  recognition  by  the  father, 
legitimatize  an  illegitimate  child;  and 
in  Massachusetts,  for  all  purposes  except 
inheriting  from  tlicir  kindred.  Maas. 
Rev.  St.  414. 

4.  — The  subsequent  marriage  of  pa- 
rents legitimatizes  the  child  in  Illinois, 
hut  lie  must  be  afterwards  acknowledged. 
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The  same  rule  seems  to  have  been 
adopted  in  Indiana  and  Missouri.  An 
acknowledgment  of  illegitimate  chil- 
dren, of  itself,  legitimatizes  in  Ohio, 
and  in  Michigan  and  Mississippi  mar- 
riage alone  between  the  reputed  parents 
has  the  same  effect.  In  Maine  a bus- 
tard inherits  to  one  who  is  legally  ad- 
judged, «>r  in  writing  owns  himself  to 
be  the  father.  A bastard  may  l>e  legi- 
timatized in  North  Carolina  on  applica- 
tion of  the  putative  father  to  court, 
cither  where  he  has  married  the  mo- 
ther, or  she  is  dead,  or  married  another, 
or  lives  out  of  the  state.  In  a number 
of  the  states,  namely,  in  Alabama,  Con- 
necticut, Illinois,  Indiana,  Kentucky, 
Maine,  Massachusetts,  Michigan,  North 
Carolina,  Ohio,  Rhode  Island,  Tennes- 
see, Vermont,  and  Virginia,  a bastard 
takes  by  descent  from  his  mother,  with 
modifications  regulated  by  the  laws  of 
these  states.  2 Hill.  Ah.  s.  24  to  35, 
and  the  authorities  there  referred  to. 
Vide  fti/xfn r</ ; jBusturdj/  Dcscerut. 

LE( irITIM  E,  civil  line,  is  that  portion 
of  a parent's  estate  of  which  he  caunot 
disinherit  his  children,  without  a legal 
cause. 

2.  — The  civil  code  of  Louisiana  de- 
clares, that  donations  inter  view  or  mor- 
tis round  cannot  exceed  two-thirds  of  the 
property  of  the  disposer,  if  he  leaves  at 
his  decease  a legitimate  child  ; one  half 
if  he  leaves  two  children  ; and  one-third 
if  he  leaves  three  or  a greater  number. 
Under  the  name  of  children  are  included 
descendants  of  whatever  degree  they  may 
lie ; it  must  bo  understood  that  they  are 
only  counted  for  the  child  they  represent. 
Civil  Code  of  Lo.  art.  l ist). 

3.  — Donation  inter  vivos  or  mortis 
cousd  cannot  exceed  two-thirds  of  the 
property  if  the  disposer  having  no  chil- 
dren have  a father,  mother,  or  both.  lb. 
art.  1481.  Where  there  are  no  descend- 
ants, and  in  ease  of  the  previous  decease 
of  the  father  and  mother,  donations  inter 
nivos  and  mortis  can*d>  may,  in  general, 
1x5  made  of  the  whole  amount  of  the  pro- 
perty of  the  disposer,  lb.  art.  1483. 
The  Code  Civil  makes  nearly  similar  pro- 
visions. C»*le  Civ.  L.  3,  t.  2,  c.  3,  s.  1, 
art.  1)13  to  1)19. 


4.  — In  Holland,  Germany,  and  Spain, 
the  principles  of  the  Fulcidian  law,  more 
or  lees  limited,  have  been  generally 
adopted.  Coop.  Just.  516. 

5.  — iu  the  United  States,  other  than 
Ixniisinna,  and  in  England,  there?  is  no 
restriction  on  the  right  of  bcqueafhiug. 
Rut  this  power  of  bequeathing  did  not 
originally  extend  to  oil  a man’s  personal 
estate  ; on  the  contrary,  by  the  common 
law,  as  it  stood  in  the  reign  of  Henry 
the  Second,  a man’s  goods  were  to  be 
divided  into  three  equal  parts,  oue  of 
which  went  to  his  heirs  or  lineal  descend- 
ants, another  to  his  wife,  and  the  third 
was  at  his  own  disposal;  or  if  he  died 
without  a wife,  he  might  then  dispose  of 
one  moiety,  and  the  other  went  to  his 
children;  and  so  c.  convene  if  he  had  no 
children,  the  wife  was  entitled  to  oue 
moiety,  and  he  might  bequeath  the  other; 
but  if  lie  died  without  either  wife  or  issue, 
the  whole  was  at  his  own  disposal,  (i  lanv. 
1.  2,  e.  5 ; Rract.  1.  2,  c.  26.  The  shares 
of  the  wife  and  children  were  called  their 
reasonable  part.  2 Rl.  Comm.  491,  2. 
See  Death'*  /nert  ; Doled l ion  low. 

LENDER,  cfjHirwtSj  is  be  from  whom 
a thing  is  borrowed. 

2. — The  contract  of  loan  confers  rights 
on  the  lender,  and  imposes  duties  ou  him. 

1.  The  leuder  has  the  right  to  revoke 
the  loan  at  his  mere  pleasure,  9 Cowen, 
R.  (>JS7 ; 8 Johns.  Rep.  432  ; 1 T.  R. 
4 HO ; 2 Cam pb.  Rep.  464 ; and  is  deem- 
ed the  owner  or  proprietor  of  the  thing 
during  the  period  of  the  loun  ; so  that 
an  action  for  a trespass  or  conversion 
will  lie  in  favour  of  the  lender  against  a 
stranger,  who  has  obtained  a wrongful 
possession,  or  has  made  u wrongful  con- 
version of  the  thing  loaned.  As  mere 
gratuitous  permission  to  a third  person 
lo  use  a chattel  docs  not  iu  contempla- 
tion of  the  common  law,  take  it  out  of  the 
possession  of  the  owner.  1 1 Johns.  Rep. 
285;  7 Cowen,  Rep.  753;  9 Cowen, 
Rep.  <)S7 ; 2 Saund.  Rep.  47  b;  8 Johns. 
Rep.  432  ; 13  Johns.  Rep.  141,561; 
Rue.  Abr.  Trespass,  C 2 ; id.  Trover,  C 

2.  And  iu  this  the  civil  agrees  with  the 
common  law.  Rig.  13,  6,  (},  8 ; Pothier, 
Pr6t  ii  Usage,  cl>.  1,  § 1,  art.  2,  n.  4; 
art.  n.  9 ; Aylifie’s  land.  R.  4,  t.  1 t>,  p. 
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517  ; Doniat,  B.  1,  t.  5,  § 1,  n.  4 ; ami 
ho  does  tho  Scotch  law,  Ersk.  Hr.  Laws 
of  Scotl.  B.  3,  t.  1,  §8. 

3. — 2.  In  the  civil  law,  the  first  obli- 
gation on  the  jmrt  of  the  lender,  is  to 
suffer  the  borrower  to  use  and  enjoy  the 
tiling  loaned  during  the  time  of  the  loan, 
according  to  the  original  intention.  Such 
is  not  the  doctrine  of  the  common  law, 
9 Co  wen,  Rep.  GS7.  The  lender  is 
obliged,  by  the  civil  law,  to  reimburse 
tho  borrower  the  extraordinary  expenses, 
to  which  he  has  been  put  for  the  preser- 
vation of  the  thing  lent.  And  in  such 
a case,  the  borrower  would  have  a lien 
on  tho  thing,  and  may  detain  it,  until 
these  extraordinary  expenses  are  paid ; 
and  the  lender  cannot,  even  by  an  aban- 
donment of  the  thing  to  the  borrower, 
excuse  himself  from  re-pay m out ; nor  is 
lie  excused  by  the  subsequent  loss  of  the 
thing  by  accident,  nor  by  a restitution 
of  it  by  the  borrower,  without  insisting 
upon  re-pavinont.  Pothier,  Bret  a Usage, 
eh.  3,  u.  >2,  83  j Dig.  13,  0,  1*.  4 ; 
Ersk.  Dr.  I jaws  of  Scotl.  B.  3,  t.  1,  §9. 
What  would  lie  decided  at  common  law, 
does  not  seem  very  clear.  Story  on 
Bailm.  § 271.  Another  ease  of  implied 
obligation  on  the  ]>art  of  the  lender  by 
the  civil  law  is,  that  he  is  lxiund  to  give 
notice  to  the  borrower  of  the  defects  of 
the  thing  loaned  ; and  if  he  docs  not  and 
conceals  them,  and  any  injury  occurs  to 
the  borrower  thereby,  the  lundor  is  re- 
sponsible. Dig.  13,  0,  98,  3;  Doth, 
l’rct  a Usage,  n.  84;  Doniat,  Liv.  I,  t. 
5,  s.  3,  n.  8.  In  the  civil  law  there  is 
also  an  implied  obligation  on  the  part  of 
the  lender  where  the  thing  bus  been  lost 
by  the  borrower,  and  after  he  has  paid 
the  lender  the  value  of  it,  the  thing  has 
been  restored  to  the  lender ; in  such  case 
the  lender  must,  return  to  the  Ixirrower 
cither  the  price  or  thing.  Dig.  13,  0, 
17,  5 ; Doth.  ib.  n.  85.  “ The  common 

law  seems  to  recognise  the  same  princi- 
ples, though/’  says  Judge  Story,  Bailm. 
§270,  “it  would  not  perhaps  Ixj  easy  to 
cite  a case  oil  a gratuitous  loan  directly 
on  the  point.”  See  /Sorrow?;  Commo- 
date f Story,  Bailm.  ch.  4 ; Doniat.  Liv. 
2,  tit.  5. 

LESION,  contract x.  In  the  civil  law 


this  term  is  used  to  signify  the  injury 
suffered,  in  consoq uenee  of  inequality  of 
situation,  by  one  who  does  not  receive  u 
full  equivalent  for  what  lie  gives  in  a 
commutative  contract. 

2.  — The  remedy  given  for  this  injury, 
is  founded  on  its  being  the  effect  of  im- 
plied error  or  imposition  ; for  in  every 
commutative  contract,  equivalents  arc 
supposed  to  bt3  given  and  received. 
Louis.  Code,  1854.  Dersons  of  full  age, 
however,  are  not  allowed  in  point  of  law 
to  object  to  their  agreements  as  being 
injurious,  unless  tho  injury  be  excessive. 
Doth.  Oblig.  1\  1,  e.  l,s.  1,  art.  3,  §4. 
But  minors  are  admitted  to  restitution, 

I not  only  against  any  excessive  inequality, 
but  against  any  inequality  whatever. 
Doth.  Oblig.  D.  1,  c.  1,8.  1,  art.  3,  §5; 
Louis.  Code,  art.  1858. 

3.  — Courts  of  chancery  relieve  iqion 
terms  of  redemption  and  set  aside  con- 
tracts entered  into  by  expectant  heirs 
dealing  for  their  expectancies,  on  the 
ground  of  mere  inadequacy  of  price.  I 
Vern.  167;  2 Cox,  80;  2 Oas.  in  Ch. 
130;  1 Vern.  141;  2 Vern.  121;  2 
Freem.  1 1 1 ; 2 Vent.  359 ; 2 Vern.  1 4 ; 
2 Rep.  in  Ch.  390;  1 D.  W.  312;  1 
Bro.  <\  C.  7;  3 D.  Wins.  393,  n.;  2 
Atk.  183;  2 Ves.  125;  1 Atk.  301  ; 1 
Wils.  280;  1 Wile.  320;  4 Bro.  D.  C. 
ed.  Toml.  198;  i Bro.  C.  C.  1 j 10 
Ves.  512 ; Sugd.  on  Vend.  281,  n.  k. ; 

1 Ball  A B.  330;  Wightw.  25;  8 Ves. 
& Bra.  117;  2 Swanst.  R.  147,  n.  j 
Fonb.  notes  to  the  Treatise  of  Equity, 
B.  1,  c.  2,  s.  9.  A contract  cannot 
stand  where  the  (xirty  has  availed  him- 
self of  a confidential  situation,  in  order 
to  obtain  some  selfish  advantage.  Note 
to  Crowe  v.  Ballard,  1 Ves.  jun.  125;  1 
I lov.  Supp.  60,  7.  Note  to  Wharton  v. 
May,  5 Ves.  27 ; I I lov.  Supp.  878. 
Sec  ( 'a  trilint/  Ixiiyfi  in  ; Fraud;  Si  dr. 

LESSEE,  lie  to  whom  a lease  is 
made.  The  subject  will  be  considered 
by  taking  a view,  1,  of  his  rights;  2,  of 
his  duties. 

2. — 1.  He  has  a right  to  enjoy  the 
premises  leased  for  the  term  mentioned 
in  the  lease,  and  to  use  them  for  the 
purpose  agreed  upon.  He  may,  unless 
restrained  by  the  covenants  in  the  lease, 
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either  assign  it,  or  underlet  the  premises. 

] Cruise,  Dig.  174.  By  an  assignment 
of  the  lease  is  meant  the  transfer  of  all 
the  tenaut’s  interest  in  the  estate  to  an- 
other person  ; on  the  contrary,  an  under- 
letting is  hut  a partial  transfer  of  the 
property  leased,  the  lessee  retaining  a 
reversion  to  himself. 

3. — 2.  The  duties  of  the  lessee  arc 
numerous.  First,  he  is  bound  to  fulfil 
all  express  covenants  he  has  entered  into 
in  relation  to  the  premises  leased;  and, 
secondly,  he  is  required  to  fulfil  all  im- 
plied covenants  which  the  relation  of 
lessee  imposes  upon  him  towards  the 
lessor.  For  example,  he  is  bound  to 
put  the  premises  to  no  other  use  than 
that  for  which  it  was  hired;  when  a farm 
is  let  to  him  for  common  farming  pur- 
poses, he  cannot  open  a mine  ami  dig  ore 
which  may  happen  to  be  in  the  ground, 
but  if  the  mine  has  been  opened,  it  is 
presumed  both  parties  intended  it  should 
he  used,  unless  the  lessee  were  expressly 
restrained.  1 Cruise,  Dig.  132.  lie  is 
required  to  use  the  property  in  a tcuant- 
like  and  proper  manner;  to  take  reason- 
able can:  of  it,  and  to  restore  it  at  the 
end  of  his  term,  subject  only  to  the  de- 
terioration produced  by  ordinary  wear, 
and  the  reasonable  use  for  which  it  was 
demised.  12  M.  & \V.  827.  Although 
he  is  not  bound,  in  the  absence  of  an 
express  covenant,  to  rebuild  in  ease  of 
destruction  by  fire  or  other  accident,  yet 
he  must  keep  the  house  in  a habitable 
state,  if  lie  received  it  in  good  order. 
See  Jlrpair*.  The  lessee  is  required  to 
restore  the  property  to  the  lessor  at  the 
end  of  the  term. 

Vide  A’s tale  for  yean;  Jscase;  A To- 
tice  to  tpiit ; Tenant  for  years;  Unrfcr- 
Iea.tr. 

LESSOR,  rontr.  is  he  who  grants  a 
lease.  Civ.  Code  of  L.  art.  2647. 

LEST  AGE,  Eny.  law.  Duties  paid 
for  unlading  goods  in  port.  Ilarg.  L. 
Tr.  75. 

LET.  Ilindcranoo,  obstacle,  obstruc- 
tion; as,  without  let,  molestation  or  hin- 
derance. 

TO  LET.  To  hire,  to  lease;  to 
grant,  the  use  and  possession  of  some- 
thing for  a compensation. 


2.  — This  term  is  applied  to  real  estate, 
and  the  words  to  hire  arc  more  com- 
monly used  when  .sjtf-uking  of  personal 
estate.  Sec  Hire , Hirer , and  Jitter. 

3.  — Letting  is  very  similar  to  selling; 
the  difference  consists  in  this;  that  in- 
stead of  selling  the  thiug  itself,  the  letter 
sells  only  the  use  of  it. 

LETTER,  com.  law,  crim.  law , an 
epistle ; a despatch ; a writing  usually 
on  |Hi|>er,  which  is  folded  up  and  sealed, 
written  by  one  person  to  another. 

2. — A letter  is  always  presumed  to  be 
sealed,  unless  the  presumption  be  rebut- 
ted. 1 Caines,  R.  582. 

8. — This  subject  will  be  considered  by 
1st,  taking  a view  of  the  law  relating  to 
the  transmission  of  letters  through  the 
post  office ; and  2,  The  effect  of  letters 
in  making  contracts;  8,  The  ownership 
of  letters  sent  and  received. 

4.  — § 1.  jitters  are  commonly  sent 
through  the  post  office,  and  the  law  has 
carefully  provided  for  their  conveyance 
through  the  country,  and  their  delivery 
to  the  persons  to  whom  they  arc  ad- 
dressed. The  act  to  reduce  into  one  the 
several  acts  establishing  and  regulating 
the  post  office  department,  section  21, 
3 Story’s  Laws  United  States,  1 091,  en- 
acts, that  if  any  person  employed  in  any 
of  the  departments  of  the  post  office 
establishment,  shall  unlawfully  detain, 
delay,  or  open,  any  letter,  packet,  bag, 
or  mail  of  letters,  with  which  he  shall 
be  entrusted,  or  which  shall  have  come 
to  his  possession,  and  which  are  intended 
to  be  conveyed  by  post;  or,  if  any  sueh 
person  shall  secrete,  embezzle,  or  destroy, 
any  letter  or  packet  entrusted  to  such 
person  as  aforesaid,  and  which  shall  not 
contain  any  security  for,  or  assurance 
relating  to  money,  as  hereinafter  de- 
scribed, every  such  offender,  being  there- 
of duly  convicted^  shall,  for  every  such 
offence,  be  fined,  not  exceeding  three 
hundred  dollars,  or  imprisoned,  not  ex- 
ceeding six  months,  or  both,  according 
to  the  circumstances  ami  aggravations  of 
the  offence.  And  if  any  person,  em- 
ployed as  aforesaid,  shall  secrete,  embez- 
zle, or  destroy  any  letter,  packet,  bag,  or 
mail  of  letters,  with  which  he  or  she  shall 
be  entrusted,  or  which  shall  have  come 
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to  his  or  her  possession,  and  are  intended 
to  be  conveyed  by  post,  containing  any 
bank  note,  or  bank  post  bill,  bill  of  ex- 
change, warrant  of  the  treasury  of  the 
United  States,  note  of  assignment  of 
stock  in  the  funds,  letters  of  attorney' 
for  receiving  annuities  or  dividends,  or  I 
for  selling  stock  in  the  funds,  or  for  re- 
ceiving the  interest  thereof,  or  any  letter 
of  credit,  or  note  for,  or  relating  to,  pay- 
ment of  moneys,  or  any  bona,  or  war- 
rant, draft,  bill,  or  promissory  note, 
covenant,  contract,  or  agreement  what- 
soever, for,  or  relating  to,  the  payment 
of  money,  or  the  delivery  of  any  article 
of  value,  or  the  performance  of  any  act, 
matter,  or  thing,  or  any  receipt,  release, 
acquittance,  or  discharge  id',  or  from,  any 
debt,  covenant,  or  demand,  or  any  part 
thereof,  or  any  copy  of  any  record  of 
any  judgment,  or  decree,  in  any  court  of 
law  or  chancery,  or  any  execution  which 
may  have  issued  thereon ; or  any  copy 
of  any  other  record,  or  any  other  article 
of  value,  or  any  writing  representing  the 
same ; or  if  any  such  person,  employed 
ns  aforesaid,  shall  steal,  or  take,  any  of 
the  same  qnt  of  any  letter,  packet,  hag, 
or  mail  of  letters,  that  shall  come  to  his 
or  her  possession,  such  person  shall,  on 
conviction  for  any  such  offence,  be  im- 
prisoned not  less  th:ui  ten  years,  nor  ex- 
ceeding twenty -one  years;  and  if  any 
person  who  shall  have  taken  charge  of 
the  mails  of  the  United  States,  shall 
quit  or  desert  the  same  before  such  per- 
son delivers  it  into  the  post  office  kept 
at  the  termination  of  the  route,  or  some 
known  mail  carrier,  or  agent  of  the  gene- 
ral post  office,  authorized  to  receive  the 
same,  every  such  person,  so  offending, 
shall  forfeit  and  pay  a sum  not  exceed- 
ing five  hundred  dollars,  for  every  such 
offence ; and  if  any  person  concerned  in 
carrying  the  mail  of  the  United  States, 
shall  collect,  receive,  or  carry  any  letter, 
or  packet,  or  ahull  cause  or  procure  the 
same  to  be  done,  contrary  to  this  aet, 
every  such  offender  shall  forfeit  and  pay 
for  every  such  offence  a sum  not  exceed- 
ing fifty  dollars. 

5. — § 2.  Most  contracts  may  be  formed 
by  correspondence  ; and  cases  not  unfre- 
quently  arise  where  it  Ls  difficult  to  say 
Vol.  IL— 3 


whether  the  concurrence  of  the  will  of  the 
contracting  parties  took  place  or  not.  In 
order  to  form  a contract  both  parties 
must  concur  at  the  same  time,  or  there 
is  no  agreement.  Suppose,  for  example, 
that  Paul  of  Philadelphia,  is  desirous  of 
purchasing  a thousaud  bales  of  cotton, 
and  offers  by  letter  to  Peter  of  New  Or- 
leans, to  buy  them  from  him  at  a certain 
price;  hut  on  the  next  day  he  changes 
his  mind,  and  then  he  writes  to  Peter 
that  he  withdraws  his  offer;  or  on  tho 
next  day  he  dies,  in  either  ease,  there  is 
no  contract,  because  Paul  did  not  con- 
tinue in  the  same  disposition  to  buy  the 
cotton,  at  the  time  that  his  offer  was 
accepted.  The  precise  moment  when 
the  consent  of  both  parties  is  perfect,  is, 
in  strictness,  when  the  person  who  made 
tho  offer  becomes  acquainted  that  it  has 
been  accepted.  But  this  may  be  pre- 
sumed from  circumstances.  The  accept- 
ance must  be  of  the  same  precise  terras 
without  any  variance  whatever.  1 Wheat. 
225;  see  1 Pick.  278;  10  Pick.  320; 
0 Wend.  103. 

0. — § 3.  A letter  received  by  the  per- 
son to  whom  it  is  directed,  is  the  quali- 
fied property  of  such  person,  but  where 
it  is  of  a private  nature,  the  receiver  has 
no  right  to  publish  it  without  the  con- 
sent of  the  writer,  unless  under  very 
extraordinary  circumstances,  as  for  ex- 
ample, when  it  is  requisite  to  the  defence 
of  the  character  of  the  party  who  re- 
ceived it.  2 Ves.  & 13.  10;  2 Atk.  542; 
Arab.  737;  1 Ball.  B.207;  1 Mart. 
(Lo.)  It.  207 ; Deuisart,  verls)  Lrttrca 
Missives.  Vide  I had  letter  ; Jrupanly  / 
Mail ; Newspaper;  Postayc ; /W  Mat- 
ter (inural. 

LETTER,  contracts , called  in  the  civil 
law,  Itfcaiorj  and  in  the  French  law,  loca- 
te ur^  loueur,  or  bailleurf  is  he  who,  being 
the  owner  of  a thing,  lets  it  out  to  an- 
other for  hire  or  compensation.  See 
Hirer  ; Locator  ; Conductor  ; Story  on 
Bailrn.  § 369. 

2. — According  to  the  French  and  civil 
law,  in  virtue  of  the  contract  the  letter 
of  a thing  to  hire  impliedly  engages  the 
hirer  the  full  use  and  enjoyment  of  the 
thing  hired,  aud  to  fulfil  his  own  engage- 
ments and  trusts  in  respect  to  it,  accord- 


ing  to  the  original  intention  of  the  par- 
ties. This  implies  an  obligation  to  deliver 
the  thing  to  the  hirer ; to  refrain  from 
every  obstruction  to  the  use  of  it  by  the 
hirer  during  the  period  of  the  bailment ; 
to  do  no  act  which  shall  deprive  the 
hirer  of  the  thing ; to  warrant  the  title 
and  possession  to  the  hirer,  to  enable  him 
to  use  the  thiug  or  to  perform  the  ser- 
vice ; to  keep  the  thing  in  suitable  order 
and  repair  for  the  purpose  of  the  bail- 
ment ; and  finally  to  warrant  the  thing 
free  from  any  fault  inconsistent  with  the 
use  of  it.  These  are  the  main  obliga- 1 
fcions  deduced  from  the  nature  of  the 
contract;  and  they  seem  generally  I 
founded  on  unexceptionable  reasoning. 
Pothier,  Louage,  n.  53;  Id.  u.  277  ; 
Pomat,  B.  1,  tit.  4,  § 3 ; Code  Civ.  of 
L.  tit.  1),  c.  2,  s.  2.  It  is  difficult  to  say 
how  fur  (reasonable  as  they  are  in  a 
general  sense)  these  obligations  are  re- , 
cognized  in  the  common  law.  In  some 
respects  the  common  law  certainly  diflcrs. 
See  pairs;  l)ougl.  744,  <48;  1 Saund.  ' 
321,  323,  and  ibid,  note  7 ; 4 T.  K.  318. 

LETTER,  civil  law.  The  answer 
which  the  prince  gave  to  questions  of 
law,  which  had  been  submitted  to  him 
by  magistrates,  was  called  Idlers  or  epis- 
tles. See  Rescript*. 

LETTER  OF  ADVICE,  comm,  fair, 
is  a letter  containing  information  of  any 
circumstances  unknown  to  the  person  to 
whom  it  is  written  ; generally  informing 
him  of  some  act  done  by  the  writer  of 
the  letter. 

2. — It  is  usual  and  perfectly  proper 
for  the  drawer  of  a bill  of  exchange  to 
write  a letter  of  advice  to  the  drawee,  as 
well  to  prevent  fraud  or  alteration  of  the 
bill,  or  otherwise  to  let  the  drawee  kuuw 
what  provision  has  been  made  for  the 
payment  of  the  bill.  Chit.  Bills,  185, 
(ed.  of  1836.) 

LETTER  OF  ATTORNEY,  prac- 
tice. A written  instrument  under  seal 
by  which  one  or  more  persous  called  the 
constituents,  ‘authorize  one  or  more  other 
persons  called  the  attorneys,  to  do  some 
lawful  act  by  the  latter,  for  or  instead, 
ami  in  the  place  of  the  former.  1 31oody, 
Cr.  Cas.  52,  70. 

2. — The  authority  given  in  the  letter 


of  attorney  is  either  general,  as  to  trans- 
act. all  the  business  of  the  constituent; 
or  special,  as  to  do  some  special  business, 
particularly  named,  as  to  collect  a debt. 

3, — It  is  revocable  or  irrevocable; 
the  former  when  no  interest  is  conveyed 
to  the  attorney,  or  some  other  person. 
It  is  irrevocable  when  the  constituent 
conveys  a right  to  the  attorney  in  the 
matter  which  is  the  subject  of  it ; as, 
when  it  is  given  as  part  security.  2 Esp. 

R.  505.  Civil  Code  of  Lo.  art.  2954  to 
2970. 

LETTER- BOOK,  commerce^  a book 
which  contains  copies  of  letters  a mer- 
chant or  trader  writes  to  his  correspond- 
ents. 

2. — After  notice  to  the  plaintiff  to 
produce  a letter  which  he  admitted  to 
have  received  from  the  defendant,  it  was 
held  that  an  entry  by  a deceased  clerk, 
iu  a letter-book  professing  to  be  a copy 
of  a letter  from  the  defendant  to  the 
plaintiff  of  the  same  date,  w;is  admissible 
evidence  of  the  contents,  proof  having 
been  given,  that  according  to  the  course 
of  business,  letters  of  business  written  by 
the  plaint  iff  were  copied  by  this  clerk  aud 
then  sent  off  by  the  post.  3 Campb.  R. 
305.  Vide  1 Stark.  Ev.  356. 

LETTER  CARRIER.  A person 
employed  to  carry  letters  from  the  post 
office  to  the  persona  to  whom  they  are 
addressed. 

2. — The  act  of  congress  of  July  2, 
1836,  4 Sharsw.  Gout,  of  Story,  L.  U. 

S.  2475,  directs,  § 41,  That  the  post- 
master general  shall  be  authorized, 
whenever  the  same  may  he  proper  for  the 
accommodation  of  the  public  in  any  city, 
to  employ  letter  carriers  for  the  delivery 
of  letters  received  at  the  post  office  iu 
said  city ; except  such  as  the  persons  to 
whom  they  are  addressed  may  have  re- 
quested, iu  writing,  addressed  to  the 
postmaster,  to  be  retained  in  the  post 
office ; and  for  the  receipt  of  letters  at 
such  places  in  the  said  city  as  the  post- 
master general  may  direct,  and  for  the 
deposite  of  the  same  in  the  post  office ; 
and  for  the  delivery  by  a carrier  of  each 
letter  received  from  the  post  office,  the 
person  to  whom  the  same  may  be  deliv- 
ered shall  pay  uot  exceeding  two  cents ; 
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and  for  tin*  delivery  of  each  newspaper 
and  ]umiphlct,  one-half  cent ; and  for 
every  letter  received  by  a carrier  to  he 
deposited  in  the  ]>ost  office,  there  shall 
be  paid  to  him,  at  the  time  of  the  re- 
ceipt, not  exceeding  two  cents  ; all  of 
which  receipts,  by  the  carriers  in  any 
city,  shall,  if  the  postmaster  general  so 
direct,  Ik*  accounted  for  to  the  postmaster 
of  said  city,  to  constitute  a fund  for  the 
compensation  of  the  said  carriers,  and  he 
paid  to  them  in  such  proportions  and 
manner  as  the  postmaster  general  may 
direct.  Each  of  the  said  carriers  shall 
give  bond  with  sureties,  to  be  approved 
by  the  postmaster  general,  for  the  safe 
custody  and  delivery  of  letters,  and  fur 
the  due  account  and  payment  of  all 
moneys  received  by  him. 

El'TTEIl  Of  CREDENCE,  interna- 
tumid  law , is  a written  instrument  ad- 
dressed by  the  sovereign  or  chief  magis- 
trate of  a state  to  the  sovereign  or  state 
to  whom  a public  minister  is  scut,  certi- 
fying his  appointment  as  such,  and  the 
general  object  of  his  mission,  and  requests 
that  full  faith  and  credit  may  be  given 
to  what  he  shall  do  and  say  on  the  part 
of  his  court. 

2. — When  it  is  given  to  an  ambassa- 
dor, envoy,  or  minister  accredited  to  a 
sovereign,  it  is  addressed  to  the  sovereign 
or  state  to  whom  the  minister  is  delega- 
ted ; in  the  ease  of  a charge  d'affaires,  it 
is  addressed  by  the  secretary  or  minister 
of  state  charged  with  the  department  of 
foreign  affairs,  to  the  minister  of  foreign 
affairs  of  the  other  government.  Wheat. 
International  Law,  pt.  3,  c.  1,  § 7 j 
Wicquefort,  de  l’Ambassadeur,  1.  1 , § 15. 

LETTER  OK  CREDIT,  contracts,  is 
an  open  or  sealed  letter  trom  one  mer- 
chant in  one  place  directed  to  another  in 
another  place  or  country,  requiring  him, 
that  if  a person  therein  named,  or  the 
bearer  of  the  letter,  shall  have  occasion 
to  buy  commodities,  or  to  want  money 
to  any  particular  unlimited  amount,  that 
he  will  either  procure  the  some  or  pass 
his  promise,  bill,  or  other  engagement 
for  it,  on  the  writer  of  the  letter  under- 
taking that  he  will  provide  him  the 
money  for  the  goods,  or  repay  him  by 
exchange,  or  give  him  such  satisfaction 


ns  he  shall  require,  either  for  himself  or 
the  bearer  of  the  letter.  3 Chit.  Com. 
Law;  886 ; and  see  4 ('hit.  Com.  Law, 
250,  for  a form  of  such  letter. 

2.  — Those  letters  are  either  general  or 
special ; the  former  is  directed  to  the 
writer’s  friends  or  correspondents  gene- 
rally, where  the  hearer  of  the  letter  may 
happen  to  go  ; the  latter  is  directed  to 
some  particular  person.  When  the  let- 
ter is  presented  to  the  person  to  whom 
it  is  addressed,  he  either  agrees  to  com- 
ply with  the  request,  in  which  case  lie 
immediately  becomes  bound  to  fulfill  all 
the  engagements  therein  mentioned  ; or 
lie  refuses;  in  which  case  the  liearcr 
should  return  it  to  the  giver  without  any 
other  proceeding,  unless,  indeed,  the 
merchant  to  whom  the  letter  is  directed 
is  a debtor  of  the  merchant  who  gave  the 
let  ter,  in  which  ease  he  should  procure 
the  letter  to  l>c  protested.  8 Chit.  Com. 
Law,  887;  Malyn,  76;  1 Jieaw.  I h*x 
Mer.  607  ; Hall's  Adm.  l*r.  14;  4 Ohio 
U.  197;  1 Wile.  R.  510. 

3.  — The  debt  which  arises  on  such  let- 
ter, in  its  simplest  form,  when  complied 
with,  is  between  the  mandatory  and  the 
mandunt ; though  it  may  ho  so  conceived 
as  to  raise  a debt  also  against  the  person 
who  is  supplied  by  the  mandatory.  1. 
When  the  letter  is  purchased  with  money 
by  the  person  wishing  for  the  foreign 
credit;  or  is  granted  in  consequence  of 
a cheek  on  his  cash  account ; or  procured 
on  the  credit  of  securities  lodged  with 
the  person  who  granted  it;  or  in  jiay- 
ment  of  money  due  by  him  to  the  payee ; 
the  letter  is  in  its  effects  similar  to  a bill 
of  exchange,  drawn  on  the  foreign  mer- 
chant. The  payment  of  the  money  by 
the  person  on  whom  the  letter  is  grunted 
raises  a debt,  or  goes  into  account  be- 
tween him  and  the  writer  of  the  letter; 
hut  raises  no  debt  to  the  person  who 
pays  on  the  letter,  against  him  to  whom 
the  money  is  paid. — 2.  When  not  so 
purchased,  but  truly  ati  accommodation, 
and  meant  to  raise  a debt  on  the  person 
accommodated,  the  engagement  gene- 
rally is,  to  see  paid  any  advances  made 
to  him,  or  to  guaranty  any  draft  accept- 
ed or  bill  discounted ; and  the  compli- 
ance with  the  mandate,  in  such  case, 
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raises  a debt,  both  against  the  writer  of  i 
the  letter,  and  against  the  person  accre- 
dited. 1 Bell’s  Com.  371,  5th  ed.  The 
bearer  of  the  letter  of  credit  i9  not 
considered  bound  to  receive  the  money  ; 
he  may  use  the  letter  as  he  pleases,  and 
be  contracts  an  obligation  only  by  re- 
ceiving the  money.  Both.  Contr.  de 
Change,  237. 

LETTER  OF  LICENSE,  contract*. 
An  instrument  or  writing  made  by  cre- 
ditors to  their  insolvent  debtor,  by  which 
they  bind  themselves  to  allow  him  longer 
time  than  he  had  a right  to,  for  the  pay- 
ment of  his  debts  ; and  that  they  will  not 
arrest  or  molest  him  in  his  person  or 
property  till  after  the  expiration  of  such 
additional  time. 

LETTER  OF  MARQUE  AND  RE- 
PRISAL, tear.  A commission  granted 
by  the  government  to  a private  indivi- 
dual, to  take  the  property  of  a foreign 
state,  or  of  the  citizens  or  subjects  of 
such  state,  as  a reparation  for  an  injury 
committed  by  such  state,  its  citizens  or 
subjects.  A vessel  loaded  writh  mer- 
chandize, on  a voyage  to  a friendly  port, 
but  armed  for  its  own  defence,  in  case 
of  attack  by  sin  enemy,  is  also  called  a 
leWr  of  marijue.  1 Boul.  Paty,  tit.  3, 
s.  2,  p.  300. 

2. — By  the  constitution,  art.  1,  s.  8, 
cl.  11,  congress  have  no  power  to  giant 
letters  of  marque  and  reprisal.  Vide 
Chit.  Law  of  Nat.  73  ; 1 Black.  Coin. 
251 ; Vin.  Ab.  Prerogative,  N a;  Com. 
Dig.  Prerogative,  B4  ; Molh^,  B.  1,  c. 
2,  s.  10 ; 2 NVooddes.  440  ; 5 Rob.  Rep. 
9;  5 LI.  360;  2 Rob.  Rep.  224.  And 
vide  Reprisal. 

LETTER  MISSIVE,  Engl.  law. 
After  a bill  has  l>cen  filed  against  a peer 
or  peeress  or  lord  of  parliament,  a peti- 
tion is  presented  to  the  lord  chancellor 
for  bis  letter  called  a letter  missive, 
which  requests  the  defendant  to  appear 
and  answer  to  the  bill.  A ucglect  to 
attend  to  this,  places  the  defendant  in 
relation  to  such  suit,  on  the  same  ground 
as  other  defendants  who  are  not  peers, 
and  a subpoena  may  then  issue.  Newl. 
Pr.  9;  2 Madd.  Oh.  Pr.  196:  Coop. 
Eq.  PI.  16. 

LETTER  OF  RECOMMENDA- 


TION, comm,  law , is  an  instrument 
given  by  one  person  to  another,  addres- 
sed to  a third,  in  which  the  bearer  is 
represented  us  worthy  of  credit.  I Bell  s 
Com.  371,  5th  ed. ; 3 T.  It.  51  ; 7 
Crunch,  R.  69;  Fell  on  Guar.  eh.  8 ; 6 
Johns.  B.  181  ; 13  Johns.  R.  224  ; 1 
Day’s  Cas.  Er.  22 ; and  the  article  Re- 
Commendation. 

LETTERS  CLOSE,  Enyl.  late.  Close 
letters  are  grants  of  the  king,  and  being 
of  private  concern,  they  are  thus  distill- 
guished  from  letters  patent. 

LETTERS  AD  COLLIGENDUM 
BONA  DEFUNCTI,  practice.  In  de- 
fault of  the  representatives  and  creditors 
to  administer  to  the  estate  of  au  iutes- 
tate,  the  officer  entitled  to  grunt  letters 
of  administration,  may  grant  to  such 
person  as  he  approves  letter*  to  collect  the 
goods  of  the  deceased , which  neither  make 
him  executor  nor  administrator;  his  only 
business  being  to  collect  the  goods  and 
keep  them  in  his  safe  custody.  2 Bl. 
Comm.  505. 

LETTERS  PATENT.  The  name  of 
an  instrument  granted  by  the  govern- 
ment to  convey  a right  to  the  patentee, 
as,  a patent  for  a tract  of  land;  or  to 
secure  to  him  a right  which  lie  already 
possesses,  as,  a patent  for  a new  inven- 
tion or  discovery.  Letters  patent  are 
matter  of  record.  They  are  so  called 
because  they  are  not  sealed  up,  but  are 
grunted  open.  Vide  Patent. 

LETTERS  OF  REQUEST,  Eng. 
Eel.  law , is  an  instrument  by  which 
a judge  of  an  inferior  court  waives  or 
remits  his  own  jurisdiction  in  favour  of 
a court,  of  appeal  immediately  superior 
i to  it. 

2. — Letters  of  request  in  general  lie 
only  where  an  appeal  would  lie,  and  lie 
ouly  to  the  next  immediate  court  of  ap- 
peal, waiving  merely  the  primary  juris- 
diction to  the  proper  appellate  court, 
except  letters  of  request  from  the  most 
inferior  ecclesiastical  court  may  l>e  direct 
to  the  Court  of  Arches,  although  one  or 
two  courts  of  appeal  may  by  this  be 
| ousted  of  their  jurisdiction  as  courts  of 
appeal.  2 Addams,  11.  406.  The  effect 
j of  letters  of  request  is  to  give  jurisdic- 
| tion  to  the  appellate  court  in  the  first 
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instance.  Id.  .See  a form  of  letters  of 
request  in  2 Chit.  l*r.  498,  note  (A). 
LETTERS  ROGATORY.  A letter 

rogatory  is  an  instrument  sent  in  the 
name  and  by  the  authority  of  a judge  or 
court  to  another,  requesting  the  latter  to 
cause  to  l>c  examined,  upon  interrogato- 
ries filed  in  a cause  depending  before  the 
former,  a witness  who  is  within  the  juris- 
diction of  the  judge  or  court  to  whom 
such  letters  are  addressed.  In  letters 
rogatory  there  is  always  an  offer,  on  the 
part  of  the  court  whence  they  issued,  to 
render  a similar  service  to  the  court  to 
which  they  may  be  directed  whenever 
required.  Pet.  0.  C.  Rep.  *236. 

2. — Though  formerly  used  in  England 
in  the  courts  of  common  law,  1 Roll.  Ah. 
530,  pi.  13,  they  have  been  superseded 
by  commissions  of  Dedimm  ptAcstutnn, 
which  are  considered  to  be  but  a feeble 
substitute.  Dunl.  Pr.  *2*23,  n. ; Hall’s 
Ad.  Pr.  37.  The  courts  of  admiralty 
use  these  letters,  which  arc  derived  from 
the  civil  law,  and  are  recognised  by  the 
law  of  nations.  See  Fcclix,  Dr.  Intern, 
liv.  *2,  t.  4,  p.  300  ; Penisart,  h.  t. 

LETTERS  TESTAM  EXTARY, 
AND  OF  ADMINISTRATION.  It  is 

1>roposed  to  consider,  1,  their  different 
;inds ; *2,  their  effect. 

2. — § 1.  Their  different  kinds.  1. 
Letters  testamentary.  This  is  an  instru- 
ment in  writing,  granted  by  the  judge  or 
offiecr  having  jurisdiction  of  the  probate 
of  wills,  under  his  hand  and  official  seal, 
making  known  that  on  the  day  of  the 
date  of  the  said  letters,  #ie  last  will  of 
the  (testator,  naming  him,)  was  duly 
proved  before  him ; that  the  testator  left 
goods,  &c.  by  reason,  whereof,  and  the 
probate  of  the  said  will,  be  certifies  “ that 
administration  of  all  and  singular,  the 
goods,  chattels,  rights  and  credits  of  the  I 
said  deceased,  any  way  concerning  his 
last  will  and  testament,  was  committed 
to  (the  executor,  naming  him,)  in  the 
said  testament  named. — 2.  Jitters  of 
administration  may  be  described  to  be- 
an instrument  in  writing,  granted  by  the 
judge  or  officer  having  jurisdiction  and 
power  of  granting  such  letters,  thereby 
giving  (the  administrator,  naming  him,) 
“ full  power  to  administer  the  goods, 


chattels,  rights  and  credits,  which  were 
of  the  said  deceased,  in  the  county  or 
district  in  which  the  said  judge  or  officer 
has  jurisdiction ; as  also  to  ask,  collect, 
levy,  recover  and  receive  the  credits 
whatsoever,  of  the  said  deceased,  which 
at  the  time  of  his  death  were  owing,  or 
did  in  any  way  belong  to  him,  and  to 
pay  the  debts  in  which  the  said  deceased 
stood  obliged,  so  far  forth  as  the  Niid 
goods  and  chattels,  rights  and  credits 
will  extend,  according  to  the  rate  and 
order  of  law.” — 3.  Letters  of  administra- 
tion pendente  litef  are  letters  granted 
during  the  pendency  of  a suit  in  relation 
to  a paper  purporting  to  be  the  last  will 
and  testament  of  the  deceased. — 1.  Jit- 
ters of  administration  de  btmi*  non,  are 
I granted,  where  the  former  executor  or 
j administrator  did  not  administer  all  the 
[ personal  estate  of  the  deceased,  and  where 
I lie  is  dead  or  has  been  discharged  or  dis- 
missed.— 5.  Letters  of  administration, 
l durante  minor  t a tote,  are  granted  where 
the  testator,  by  his  will,  appoints  an  iu- 
faut  executor,  who  is  incapable  of  acting 
| on  account  of  his  infancy.  Such  letters 
remain  in  force  until  the  infant  arrives 
at  an  age  to  take  upon  himself  the  execu- 
tion of  the  will.  Com.  Dig.  Administra- 
tion, F j Off.  Ex.  215,216.  And  see 
I 6 Rep.  67,  b;  5 Rep.  29,  a ; 11  Yin. 
Abr.  103  ; Bao.  Ab.  h.  t. — 6.  Letters 
of  administration  durante  absentia , are 
granted  when  the  executor  happens  to  be 
absent  at  the  time  when  the  testator  died, 
and  it  is  necessary  that  some  person 
should  act  immediately  in  the  manage- 
ment of  the  affairs  of  the  estate. 

3.  — § 2.  Of  their  effect.  1 . Generally ; 
2.  Of  their  effect  in  tin:  different  states, 
when  granted  out  of  the  state  in  which 
legal  proceedings  are  instituted. 

4.  — 1 . Letters  testamentary  are  conclu- 
sive as  to  personal  property,  while  they 
remain  uurevoked  ; as  to  realty  they  arc 
merely  jtrimd  facie  evidence  ot  right. 
3 Binn.  498;  Gilb.  Ev.  66;  6 Binn. 
409;  Bue.  Abr.  Evidence,  F.  See  2 
Binn.  511.  Proof  that  the  testator  was 
insane,  or  that  the  will  was  h»rged,  is 
inadmissible.  16  Mass.  433;  1 Lev. 
236.  But  if  the  nature  of  liis  plea 
allow  the  defendant  to  enter  into  such 
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proof,  lit!  may  show  that  the  seal  of  the 
supposed  probate  has  been  forged,  or 
that  the  letters  have  been  obtained  by 
surprise,  1 Lev.  130;  or  been  revoked, 
15  Serg.  & liawle,  42  j or  that  the  tes- 
tator is  alive,  15  Serg.  & liawle,  42; 

3 T.  11.  1 30. 

5.  — 2.  The  etToct  of  hitters  testamen- 
tary, and  of  administration  granted,  in 
some  one  of  the  U.  States,  is  different  in 
different  states.  A brief  view  of  the  law 
on  this  subject,  will  here  b»'  given,  tak- 
ing the  slates  in  alphabetical  order. 

6.  — Alulxiiha.  Ad  ini  nisi  ra  tors  may 
sue  upon  let  ters  of  administration  granted 
in  another  state,  where  the  intestate  had 
no  known  place  of  residence  in  Alabama 
at  the  time  of  his  death,  and  no  repre- 
sentative 1ms  been  appointed  in  the 
state;  hut  before  rendition  of  the  judg- 
ment, lie  must  produce  to  the  court  his 
letters  of  administration,  authenticated 
according  to  the  laws  of  the  United 
States,  and  the  certificate  of  the  clerk 
of  some  county  court  in  this  state,  that 
the  letters  have  been  recorded  in  his 
office.  Before  he  is  entitled  to  the  mo- 
ney on  the  judgment,  he  must  also  give 
bond,  payable  to  the  judge  of  the  court 
where  the  judgment  is  rendered,  for  the 
faithful  administration  of  the  money 
received.  Aiken’s  Dig.  183;  Toulm. 
Dig.  342. 

7.  — Arkansas.  When  the  deceased  had 
no  residence  in  Arkansas,  and  he  devised 
lauds  by  will,  or  where  the  intestate  died 
possessed  of  lands,  letters  testamentary 
or  of  administration  shall  lie  granted  in 
the  county  where  the  lands  lie,  or  of  oue 
of  them,  if  they  lie  in  several  counties; 
and  if  the  deceased  had  no  such  place 
of  residence  and  no  lands,  such  letters 
may  be  granted  in  the  county  in  which 
the  testator  or  intestate  died,  or  where 
the  greater  part  of  his  estate  may  lx*. 
Rev.  Stat.  e.  4,  s.  2. 

8.  — Connecticut.  Letters  testamentary 
issued  in  another  state,  are  not  available 
in  this.  3 Day,  303.  Nor  are  letters  of 
administration.  3 Day,  74  ; and  see  2 
Root,  462. 

0. — f J'iatoare.  By  the  act  of  1721, 

1 State  Laws,  82,  it  is  declared  in  sub- 
stance, that  when  any  person  shall  die,  J 


leaving  Irma  notubilia  in  several  coun- 
; ties  in  the  state  and  iu  Pennsylvania  or 
elsewhere;  and  any  person  not  residing 
in  the  state,  obtains  letters  of  adminis- 
tration out  of  the  state,  the  deceased 
1 being  indebted  to  any  of  the  inhabitants 
| of  the  8tat4?,  for  a debt  contracted  within 
tlie  same,  to  the  value  of  20/.,  then,  and 
in  such  case,  such  administrator,  beforo 
he  can  obtain  any  judgment  in  any  court 
of  record  within  the  state  against  any 
inhabitant  thereof,  by  virtue  of  such  let- 
ters of  administration,  is  obliged  to  file 
them  with  some  of  the  registers  in  this 
state;  and  must  enter  into  bonds  with 
sufficient  sureties,  who  have  visible  es- 
tates here,  with  condition  to  pay  and 
satisfy  all  such  debts  as  were  owing  by 
the  intestate  at  the  time  of  his  death  to 
any  jxrson  residing  in  this  state,  so  far  as 
tin*  effects  of  the  deceased  in  this  state 
will  extend.  By  the  act  of  June  16, 

1 769,  1 State  liiws,  448,  it  is  enacted 
in  substance  that  uny  will  in  writing 
mode  by  a person  residing  out  of  the 
state,  whereby  any  lands  within  the  state 
are  devised,  which  shall  lx*  proved  in 
the  chancery  in  England,  Scotland,  Ire- 
land, or  any  colony,  plantation,  or  island 
in  America,  belonging  to  the  kiug  of 
Great  Britain,  or  in  the  hustings,  or 
. mayor's  court,  in  London,  or  in  some 
manor  court,  or  before  such  persons  as 
have  power  or  authority  at  the  time  of 
proving  such  wills,  in  the  places  afore- 
said, to  take  probates  of  wills,  shall  bo 
good  and  available  in  law  for  granting 
the  lands  devised,  as  well  as  of  the  goods 
and  chattels  Ixsjucuthod  by  such  will. 
The  copbs  of  such  will,  and  of  the  bill, 
answer,  depositions  and  decree,  where 
proved  in  any  court,  of  chancery,  or 
copies  of  such  wills  and  the  probate 
thereof,  where  proved  in  any  other  court, 
or  iu  any  office  as  aforesaid,  being  trans- 
mitted to  this  state,  and  produced  under 
the  public  or  common  seal  of  the  court 
or  office  where  the  probate  is  taken,  or 
under  the  great  seal  of  the  kingdom, 

, colony,  plantation  or  island,  within  which 
such  will  is  proved,  (except  copies  of 
such  wills  and  probates  as  shall  appear 
to  lx  revoked,)  are  declared  to  be  mat- 
ter of  record,  and  to  be  good  evidence 
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in  uuy  court  of  law  or  equity  in  this 
state,  to  prove  the  gift  or  devise  made 
in  such  will ; and  such  probates  nre  de- 
clared to  be  sufficient  to  enable  executors 
to  bring  their  actions  within  any  court 
within  this  state,  as  if  the  same  probates 
or  letters  testamentary  were  granted 
here,  and  produced  under  tin*  seal  of 
uny  of  the  registers’  offices  within  this 
state.  By  the  3d  section  of  the  act,  it 
is  declared  that  the  copies  of  such  wills 
and  probates  so  produced  and  given  in 
evidence,  shall  not  be  returned  by  the 
court  to  the  persons  producing  them,  but 
shall  be  recorded  in  the  office  of  the  re- 
corder of  the  county  where  the  same  are 
giwn  in  evidence,  at  the  expense  of  the 
party  producing  tin*  same. 

10.  — Florula . Copies  of  all  wills,  and 
letters  testamentary  and  of  administra- 
tion, heretofore  recorded  in  any  public 
office  of  record  in  the  state,  when  duly 
certified  by  the  keeper  of  said  records, 
shall  he  received  in  evidence  in  all  courts 
of  record  in  this  state ; and  the  probate  of 
wills  granted  in  any  of  the  United  States 
orof  the  territories  thereof,  in  any  foreign 
country  or  state,  duly  authenticated  and 
certified  according  to  the  laws  of  the 
state  or  territory,  or  of  the  foreign  coun- 
try or  state,  where  such  probate*  may 
have  been  granted,  shall  likewise  be  re- 
ceived in  evidcucc  in  all  courts  of  record 
in  this  state. 

11.  — Georgia.  To  enable  executors 
and  administrators  to  sue  in  Georgia,  the 
former  must  take  out  letters  testamen- 
tary in  the  county  where  the  property  or 
debt  is,  and  administrators,  letters  of 
administration.  Prince’s  Dig.  238;  Act 
of  1805,  2 Laws  of  Geo.  208. 

12.  — Illinois.  Letters  testamentary 
must  Ik.*  taken  out  iu  this  state,  and  when 
the  will  is  to  be  proved,  the  original  must 
be  produced  ; administrators  of  other 
suites  must  take  out  letters  in  Illinois, 
before  they  can  maintain  an  action  in 
the  courts  of  the  state.  3 Griff.  L.  li. 

419. 

J3. — Indiana.  Executors  and  admin- 
istrators appointed  in  another  state  may 
maintain  actions  and  suits,  and  do  all 
other  acts  coming  within  their  powers, 
as  such,  within  this  state,  upon  produc- 


ing authenticated  copies  of  such  letters 
and  filing  them  with  the  clerk  of  the 
court  in  which  such  suits  are  to  be 
brought.  Rev.  Code,  c.  24,  Feb.  17, 
1888,  see.  44. 

14. — Kentucky.  Executors  and  admin- 
istrators appointed  in  other  states,  may 
sue  in  Kentucky  u upon  filing  with  the 
clerk  of  the  court,  where  the  suit  is 
brought,  an  authenticated  copy  of  the 
certificate  of  probate,  or  orders  granting 
letters  of  administration  of  said  estate, 
given  in  such  non-resident’s  state.”  1 
Dig.  8 tat  630;  2 Lift.  194;  3 Lift, 
182. 

1 6. — Louisiana.  Executors  or  admin- 
istrators of  other  suites  must  take  out 
letter*  of  airut'jrshi]/  in  this  state.  Ex- 
emplifications of  wills  and  testaments 
are  evidence.  4 Griff.  L.  K.  083;  8 N. 
S.  580. 

16.  — Maine.  Letters  of  administration 
must  be  taken  from  some  court  of  pro 
Kite  in  this  state.  Copies  of  wills  which 
have  been  proved  in  a court  of  probate  in 
any  of  the  United  States,  or  in  a court  of 
probate  of  any  other  state  or  kingdom, 
with  a copy  of  the  probate  thereof,  under 
the  seal  of  the  court  where  such  wills 
have  been  proved,  may  be  filed  and  re- 
corded in  any  probate  court  iu  this  state, 
which  recording  shall  be  of  the  same 
force  as  the  recording  and  proving  the 
original  will.  Rev.  Stat.  T.  9,  c.  107, 
i jo;  Hass.  614 j 9 Mass.  o87  j 11 
Mass.  256 ; 1 Pick.  80;  3 Pick.  128. 

17.  — Maryland.  Letters  testamentary 
orof  administration  granted  out  of  Mary- 
land have  no  effect  in  this  state,  except 
only  such  letters  issued  in  the  District 
of  Columbia,  ami  letters  granted  there 
authorize  executors  or  administrators  to 
claim  and  sue  in  this  state.  Act.  of 
April  1813,  chap.  165.  By  the  act  of 
1 839,  chap.  4 1 , when  non-resident  owners 
of  any  public  or  state  of  Maryland  stocks, 
or  stocks  of  the  city  of  Baltimore,  or  any 
other  corporation  in  this  state  die,  their 
executors  or  administrators  constituted 
under  the  authority  of  the  state,  district, 
territory  or  country,  where  the  deceased 
resided  at  his  death,  have  the  same  power 
as  to  such  stocks,  as  if  they  were  ap- 
pointed by  authority  of  the  suite  of 
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Maryland.  But,  before  they  can  trans- 
fer the  stocks,  they  must,  during  three 
months,  give  notice  in  two  newspapers, 
published  in  Baltimore,  of  the  death  of 
the  testator  or  intestate,  and  of  the 
u amount  and  description  of  the  stock 
designed  to  be  transferred.”  Adminis- 
tration must  be  granted  in  this  state,  in 
order  to  recover  a debt  due  here  to  a 
decedent,  or  any  of  his  property,  with 
the  exceptions  above  noticed. 

18. — MaasachimUs.  When  any  person 
shall  die  intestate  in  any  other  state  or 
country,  leaving  estate  tone  administered 
within  this  state*,  administration  thereof 
shall  be  granted  by  the  judge  of  probate 
of  any  county,  in  which  there  is  any  estate 
to  be  administered ; and  the  administra- 
tion which  shall  be  tirst  lawfully  granted 
shall  extend  to  all  the  estate  of  the  de- 
ceased within  the  state,  and  shall  exeludc 
the  jurisdiction  of  the  probate  court  in 
every  other  county.  Rev.  Stat.  eh.  04, 
s.  8.  See  8 Mass.  514;  5 Mass.  07 ; 
11  Mass.  256;  Id.  814;  1 Pick.  81. 

10. — Michigan.  Letters  testamentary 
or  letters  of  administration  granted  out  of 
the  state,  are  not  of  any  validity  in  it. 
In  order  to  collect  the  debts  or  to  obtain 
the  property  of  a deceased  person  who 
was  not  a resident  of  the  state,  it  is  re- 
quisite to  take  out  letters  testamentary 
or  letters  of  administration  from  a pro- 
bafce  court  of  this  state,  within  whose 
jurisdiction  the  property  lies,  which  let- 
ters operate  over  all  the  state,  and  then 
sue  in  the  name  of  the  executor  or  ad- 
ministrator so  appointed.  Rev.  Stat. 
280.  When  the  deceased  leaves  a will 
executed  according  to  the  laws  of  this 
state,  and  the  same  is  admitted  to  proof 
and  record  where  he  dies,  a certified 
transcript  of  the  will  and  probate  thereof, 
may  be  proved  and  recorded  iu  any 
county  in  this  state,  where  the  deceased 
has  property  real  or  personal,  and  letters 
testamentary  may  issue  thereon.  Rev. 
stat.  272,  278. 

20. — Mississippi.  Executors  or  admin- 
istrators in  another  state  or  territory  can- 
not, as  such,  sue  nor  be  sued  iu  this  state. 
In  order  to  recover  a debt  due  to  a do- ; 
ceased  person  or  his  property,  there 
must  be  takeu  out  iu  the  slutc,  letters  of 


administration  or  letters  with  the  will 
annexed,  as  the  ease  may  be.  These 
may  be  taken  out  from  the  probate  court 
of  the  county  where  the  property  is 
situated,  by  a foreign  as  well  as  a local 
creditor,  or  any  person  interested  in  the 
estate  of  the  deceased,  if  properly  quali- 
fied in  other  respects.  \\  alker  8 R.  211. 

*2 1 . — Mixsou  ri.  Letters  testamentary 
or  of  administration  granted  in  another 
state  have  no  validity  in  this;  to  maintain 
a suit,  the  executors  or  administrators 
must  be  appointed  under  the  laws  u!  this 
state.  Rev.  Code,  §2,  p.  41. 

22. — Aw  Hampshire.  One  who 
has  obtained  letters  of  administration, 
Adams’s  llep.  108,  or  letters  testamen- 
tary under  the  authority  of  another  state, 
cannot  maintain  an  action  in  New  Hamp- 
shire by  virtue  of  such  letters.  8 Griff. 
L.  R.  41. 

28. — A7 1 c Jrrtey.  Executors  having 
letters  testamentary,  and  administrators, 
letters  of  administration,  granted  in 
another  state,  cannot  sue  thereon  in  New 
Jersey,  but  must  obtain  such  letters  in 
that  state  as  the  law  prescribes.  4 Griff. 
L R.  1240.  By  the  act  of  March  6, 
1828,  Harr.  Comp.  195,  when  a will 
has  been  admitted  to  probate  iu  any 
state  or  territory  of  the  United  States, 
or  foreign  nation,  the  surrogate  of  any 
county  of  this  state  is  authorized  on  aj>- 
plication  of  the  executor  or  any  person 
interested,  on  tiling  a duly  exemplified 
copy  of  the  will,  to  appoint  a time  uot 
less  than  thirty  days,  and  not  more  than 
six  mouths  distant,  of  which  notice  is  to 
be  given  as  he  shall  direct,  and,  if  at 
such  time,  no  sufficient  reason  be  shown 
to  the  contrary,  to  admit  such  will  to 
probate,  and  grant  letters  testamentary 
or  of  administration  rum  testamento  an- 
ncso,  which  shall  have  the  same  effect  as 
though  the  original  will  had  been  pro- 
duced and  proved  under  form.  If  the 
person  to  whom  such  letters  testamentary 
or  of  administration  be  grauted,  is  not  a 
resident  of  this  state,  he  is  required  to 
give  security  for  the  faithful  administra- 
tion »*f  the  estate.  By  the  statute  pass- 
ed February  28,  1888,  Elmer’s  Dig. 
002,  no  instrument  of  writing  can  bo 
admitted  to  probate  under  the  preceding 
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act  unless  it  l»c  su/ncd  and  published  by 
the  testator  as  lus  will.  See  Saxton’s 
Ch.  R.  832. 

24.  — New  York.  An  executor  or  ad- 
ministrator appointed  in  another  state  has 
no  authority  to  sue  in  New  York.  0 John. 
Ch.  Rep.  353  ; 7 John.  Ch.  Rep.  45 ; 1 
Johns.  Ch.  Rep.  153.  Whenever  au 
intestate,  not  being  an  inhabitant  of  this 
state,  shall  die  out  of  the  state,  leaving 
assets  in  several  counties,  or  assets  shall 
after  his  death  come  in  several  counties, 
the  surrogate  of  any  county  in  which  as- 
sets shall  be,  shall  have  power  to  grant 
letters  of  administration  on  the  estate  of 
such  intestate;  but  the  surrogate,  who 
shall  lirst  grant  letters  of  administration 
on  such  estate,  shall  be  deemed  thereby 
to  have  acquired  sole  and  exclusive  juris- 
diction over  suoh  estate,  and  shall  be 
vested  with  the  powers  incidental  thereto. 
Rev.  Stat.  part  2,  c.  6,  tit.  2,  art.  2,  s. 
24;  1 R.  L.  455,  §3:  Laws  of  1823, 
p.  62,  s.  2,  1824,  p.  332. 

25.  — North  Carolina.  It  was  decided 
by  the  court  of  conference,  then  the  high- 
est tribunal  in  North  Carolina,  that  let- 
ters grunted  in  Georgia  were  insufficient. 
Conf.  Rep.  68.  But  the  supreme  court 
have  since  held  that  letters  testamentary 
granted  in  South  Carolina,  were  suffi- 
cient to  enable  an  executor  to  sue  in 
North  Carolina.  1 Car.  Law  Repos. 
471.  See  1 llayw.  354. 

26.  — By  the  revised  statutes,  ch.  46, 
s.  6,  it  is  provided  that,  “ when  a testator 
or  testatrix  shall  appoint  any  person, 
residing  out  of  this  state,  executor  or 
executrix  of  his  or  her  last  will  and  tes- 
ta meut,  it  shall  be  the  duty  of  the  court 
of  pleats  and  quarter  sessions,  before 
which  the  said  will  shall  be  offered  for 
probate,  to  cause  the  executor  or  execu- 
trix mimed  therein,  to  enter  into  bond 
with  good  and  sufficient  security  for  his 
or  her  faithful  administration  of  the 
estate  of  the  said  testator  or  testatrix, 
and  for  the  distribution  thereof  in  the 
manner  prescribed  by  law  ; the  penalty 
of  said  bond  shall  be  double  the  supposed 
amount  of  the  personal  estate  of  the  said 
testator  or  testatrix;  and  until  the  said 
executor  or  executrix  shall  enter  into 
6ueh  bond,  he  or  she  shall  have  no  power 


nor  authority  to  intermeddle  with  the 
estate  of  the  said  testator  or  testatrix, 
and  the  court  of  the  county,  in  which 
the  testator  or  testatrix  had  his  or  her 
last  usual  place  of  residence,  shall  pro- 
ceed to  grant  letters  of  administration 
with  the  will  annexed,  which  shall  con- 
tinue in  force  until  the  said  executor  or 
executrix  shall  enter  into  bond  as  afore- 
said. Provided  nevertheless)  and  it  is 
hereby  declared,  that  the  said  executor 
or  executrix  shall  ( liter  into  boud  as  by 
this  act  directed  within  the  space  of  one 
year  after  the  death  of  the  said  testator 
or  testatrix,  and  not  afterwards." 

27.  — Ohio.  Executors  and  adminis- 
trators appointed  under  the  authority  of 
another  state,  may,  by  virtue  of  such 
appointment,  sue  in  this.  Ohio  Stat. 
vol.  38,  p.  146;  act  of  March  23,  1840, 
which  went  into  effect  the  first  day  of 
November  following;  Swan’s  Coll.  184. 

28.  — Pennsylvania.  Letters  testamen- 
tary or  of  administration,  or  otherwise 
purporting  to  authorize  any  jjerson  to  in- 
termeddle with  the  estate  of  a decedent, 
granted  out  of  the  commonwealth,  do 

| not  in  general  confer  on  any  such  person 
any  of  the  powers  and  authorities  pos- 
1 sessod  by  an  executor  or  administrator, 
under  letters  granted  within  the  state. 
Act  of  March  15,  1832,  s.  6.  But  by 
the  act  of  April  14,  1835,  s.  3,  this  rule 
l is  declared  not  to  apply  to  any  public 
debt  or  loan  of  this  commonwealth  ; but 
such  public  debt  or  loan  shall  pass  and 
l)c  transferable,  and  the  dividends  there- 
! on  accrued  and  to  accrue,  be  receivable 
iu  like  manner  and  in  all  respects  and 
, under  the  same  and  no  other  regulations, 
powers  and  authorities  as  were  used  and 
practised  before  the  passage  of  the  above 
mentioned  act.  And  the  act  of  June 
16,  1836,  s.  3,  declares  that  the  above 
act  of  March  15,  1832,  s.  6,  shall  not 
! apply  to  shares  of  stock  in  any  bank  or 
other  incorporated  company,  within  this 
i commonwealth,  but  such  shares  of  stock 
| shall  pass  and  be  transferable,  and  the 
dividends  thereon  accrued  and  to  accrue, 
i l>e  receivable  in  like  manner  in  all 
j respects,  and  under  the  same  regulations, 
powers  uud  authorities  us  were  used  and 
^ practised  with  the  loons  or  public  debts 
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of  the  United  States,  and  were  used  and 
practised  with  the  loans  or  public  debt 
of  this  commonwealth,  before  the  pas- 
sage of  the  said  act  of  March  16,  1832, 
s.  <1,  unless  the  by-laws,  rules  and  regu- 
lations of  any  such  bank  or  corporation, 
shall  otherwise  provide  and  declare. 
Executors  and  administrators  who  had 
been  lawfully  appointed  in  some  other 
of  the  United  States,  might  by  virtue  of 
their  letters  duly  authenticated  by  the 
proper  officer,  have  sued  in  this  state. 
4 Dali.  492;  S.  C.,  1 Binn.  63.  But 
letters  of  administration  granted  by  the 
archbishop  of  York,  in  England,  give  no  ■ 
authority  to  the  administrator  in  Penn- 
sylvania. 1 Dali.  456. 

29.  — Rhode  Idand.  It  does  not  ap- 
pear to  be  settled  whether  executors  and 
administrators  appointed  in  another  suite, 
may,  by  virtue  of  such  appointment,  sue 
in  this.  3 Griff.  L.  11.  107,  8. 

30.  — South  Carolina.  Executors  and 
administrators  of  other  states,  cannot,  as 
such,  sue  in  South  Carolina;  they  must 
take  out  letters  iu  the  state.  3 Griff. 
L.  It.  848. 

31.  — Tennessee.  §1.  Where  any  person 
or  persons  may  obtain  administration  on 
the  estate  of  any  intestate,  in  any  one  of 
the  United  States,  or  territory  thereof, 
such  person  or  persons  shall  be  enabled 
to  prosecute  suits  in  any  court  in  this 
state,  in  the  same  manner  as  if  adminis- 
tration had  been  granted  to  such  person 
or  persons  by  any  court  in  the  state  of 
Tennessee.  Provided,  that  such  person 
or  persons  shall  produce  a copy  of  the 
letters  of  administration,  authenticated 
in  the  manner  which  has  been  prescribed 
by  the  congress  of  the  United  States,  for 
authenticating  the  records  or  judicial 
acts  of  any  one  state,  in  order  to  give 
them  validity  in  any  other  state;  and 
that  such  letters  of  administration  had 
been  granted  in  pursuance  of,  and  agree- 
able to  the  laws  of  the  state  or  territory 
in  which  such  letters  of  administration 
were  granted. 

32.  — § 2.  When  any  executor  or  ex- 
ecutors may  prove  the  last  will  and  testa- 
ment of  any  deceased  person,  ami  take  on 
him  or  themselves  the  execution  of  said 
will  iu  any  state  in  the  U.  States,  or  in 


any  territory  thereof,  such  person  or  per- 
sons shall  be  enabled  to  prosecute  suits  in 
any  court  in  this  state,  in  the  same  man- 
ner as  if  letters  testamentary  bad  been 
granted  to  him  or  them,  by  any  court 
within  the  state  of  Tennessee.  Provided, 
that  such  executor  or  executors  shall 
produce  a certified  copy  of  the  letters 
testamentary  under  the  hand  and  seal  of 
the  clerk  of  the  court,  where  the  same 
were  obtained,  and  a certificate  by  the 
chief  justice,  presiding  judge,  or  chair- 
man of  such  court,  that  the  clerk's  certi- 
ficate is  in  due  form,  and  that  such 
letters  testamentary  had  been  granted, 
iri  pursuance  of,  and  agreeable  to,  the 
laws  of  the  state  or  territory  in  which 
such  letters  testamentary  were  granted. 
Act  of  1809,  Carr.  & Nicfa.  Comp.  78. 

33.  — Vermont.  If  the  deceased  person 
shall,  at  the  time  of  his  death,  reside  in 
any  other  state  or  country,  leaving  estate 
to  be  administered  in  this  state,  adminis- 
tration thereof  shall  be  granted  by  the 
probate  court  of  the  district  in  which 
there  shall  be  estate  to  administer;  and 
the  administration  first  legally  granted, 
shall  extend  to  all  the  estate  of  the  de- 
ceased in  this  state,  and  shall  exclude 
the  jurisdiction  of  the  probate  court  of 
every  oilier  district.  Rev.  Stat.  tit.  12, 
c.  47,  s.  2. 

34.  — Virginia.  Authenticated  copies 
of  wills,  proved  according  to  the  laws  of 
any  of  the  United  States,  or  of  any 
foreign  country,  relative  to  any  estate  in 
Virginia,  may  Ik*  offered  for  probate  in 
the  general  court ; or  if  the  estate  lie 
altogether  in  any  one  county  or  corpora- 
tion, in  the  circuit,  county  or  eoqjoration 
court  of  such  county  or  corporation.  3 
Griff.  L.  R.  345.  It  is  understood  to 
be  the  settled  law  of  Virginia,  though 
there  is  uo  statutory  provision  on  the 
subject,  that  no  probate  of  a will  or 
grant  of  administration  in  another  state 
of  the  Union,  or  iu  a foreign  country, 
and  no  qualification  of  an  executor  or 
administrator,  elsewhere  than  in  Vir- 
ginia, give  any  sueh  executor  or  admin- 
istrator any  right  to  demand  the  effects 
or  debts  of  the  deoedeut,  which  may 

, happen  to  be  within  the  jurisdiction  of 
. the  state.  There  must  be  a regular  pro- 
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bate  or  grant  of  administration  and 
qualification  of  the  executor  or  adminis- 
trator in  Virginia,  according  to  her  laws. 
And  the  doctrine  prevails  in  the  federal 
courts  held  in  Virginia,  as  well  as  in  the 
state  courts.  8 ( trill'.  Ij.  R.  348. 

LEVANT  ET  COUCH  ANT.  This 
French  phrase,  which  ought  perhaps 
more  properly  to  he  cuuchaiil  et  levant , 
signifies  literally  rising  and  lying  down. 
In  law  it  denotes  that  space  of  time 
which  cattle  have  l>ecn  on  the  land  in 
which  they  have  had  time  to  lie  down 
and  rise  again,  which,  in  general,  is  held 
to  be  one  night  at  least.  3 111.  Com.  9 ; 
Dane's  Ah.  Index,  b.  t. ; 2 Lilly’s  Ah. 
107 ; Wood's  Inst.  190. 

LEVARI  FACIAS,  in  the  English 
law,  is  a writ  of  execution  against  the 
goods  and  chattels  of  a clerk.  Also  the 
writ  of  execution  on  judgment  at  the 
suit  of  the  crown.  When  issued  against 
an  ecclesiastic,  this  writ  is  in  effect  the 
writ  of  fieri  /arias,  directed  to  the  bishop 
of  the  diocese,  commanding  him  to  cause 
execution  to  be  made  of  the  goods  and 
chattels  of  the  defendant  in  his  diocese. 
The  writ  also  recites,  that  the  sheriff  had 
returned  that  the  defendant  laid  no  lay 
fee,  or  goods  or  chattels  whereof  ho  could 
make  a levy,  and  that,  the  defendant  was  a 
beneticed  clerk,  &c.  See  1 Chit.  11.  428; 
Ih.  583,  for  eases  when  it  issues  at  the 
suit  of  the  crown.  This  writ  is  also 
used  to  recover  the  plaintiff’s  debt ; 
the  sheriff  is  commanded  to  levy  such 
debt  on  the  lands  and  g«vxls  of  the  de- 
fendant, in  virtue  of  which  he  may  seize 
his  goods,  and  receive  the  runts  and  pro- 
fits of  his  lands,  till  satisfaction  he  made 
to  the  plaintiff.  3 111.  Com.  417;  11 
Vin.  Ah.  11;  Dane’s  Ah.  Index,  h.  t. 

LKVITICAL  DEGREES,  are  those 
degrees  of  kindred  set  forth  in  the  eigh- 
teenth chapter  of  Leviticus,  within  which 
persons  are  prohibited  to  marry.  Vide 
Jim  nr U ; Dc&rcnt  $ Jjiur. 

LEW,  practice.  A seizure,  (q.  v.); 
the  raising  of  the  money  for  which  an 
execution  has  been  issued. 

2. — In  order  to  make  a valid  levy  on 
personal  property  the  sheriff  must  have 
it  within  his  power  and  control,  or  at 
least  within  his  view ; and  if  huviug  it 


so,  he  makes  a levy  upon  it,  it  will  ho 
good  if  followed  up  afterwards  within  a 
reasonable  time,  by  his  taking  possession 
in  such  manner  os  to  apprize  every  Is  sly 
of  the  fact  of  its  having  been  taken  in 
execution.  3 Itawle,  11.  405,  0 ; 1 
Wliart,  377;  2 S.  & 11.  142  ; 1 Wash. 
C.  C.  R.  29;  (5  Watts,  468;  1 Wliart. 
110. 

3. — It  is  a general  rule  that  when  a 
sufficient  levy  has  been  made,  the  officer 
cannot  make  a second.  12  John.  It. 
208;  8 Cowen,  It.  192. 

LEW' IN G WAR,  crim.  fair,  is  the 
assembling  of  u body  of  men  for  the 
purpose  of  effecting  by  force  a treason- 
able object;  and  all  who  perform  uny 
part  however  minute,  or  however  remote 
from  the  scene  of  action,  and  who  are 
leagued  in  the  general  conspiracy,  aro 
considered  as  engaged  in  levying  war, 
within  the  meaning  of  the  constitution. 
4 Crunch,  It.  473,  4 ; Const,  art.  3,  s. 
3.  Vide  Trrasftn ; Fries’s  Trial,  Pamphl. 
This  is  a technical  term,  borrowed  from 
the  English  law,  and  its  meaning  is  the 
same  as  it  is  when  used  in  stat.  25  Kdw. 
3;  4 Cranch's  R.  471;  U.  S.  v.  Fries, 
Pamphl.  1(57  ; Hall’s  Am.  Law  Jo.  351 ; 
Burr’s  Trial ; 1 East,  P.  C.  02  to  77 ; 
Alis.  Cr.  Law  of  Sootl.  000 ; 9 C.  & P. 
129. 

LEX.  The  law.  A law  for  the  gov- 
ernment of  mankind  in  society.  Among 
the  ancient  Romans  this  word  was  fre- 
quently used  us  synonymous  with  right, 
jus.  When  put  alrsolutely  lex  meant 
the  Law  of  the  Twelve  Tables. 

Lex  Falcidia,  civil  law.  The  name 
of  a law  which  permitted  a testator  to 
dispose  of  three-fourths  of  his  property, 
hut  ho  could  not  deprive  his  heir  ot  the 
other  fourth.  It  was  mode  during  the 
reign  of  Augustus,  about  the  year  of 
Rome  714,  on  the  requisition  of  Falci- 
dins,  a tribuno.  Inst.  2,  22;  Rig.  35, 
2;  Code,  0,  50;  mid  Nov.  I and  131. 
Vide  article  Legitime,  and  Coop.  Just. 
480 ; Rob.  Frauds,  290,  note  (1 13). 

Lex  foui,  practice.  The  law  of  the 
court  or  forum. 

2. — The  forms  of  remedies,  the  modes 
of  proceeding,  and  the  execution  of  judg- 
ments, are  to  be  regulated  solely  mid 
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exclusively  by  the  laws  of  the  place  | 
where  the  action  is  instituted;  or  as  the 
civilians  uniformly  express  it  according 
to  the  lex  fori.  Story,  Coufl.  of  Laws, 

§ 506;  1 Caines’ s Rep.  402;  3 Johns. 
Ch.  It.  190;  6 Johns.  It.  132;  2 Mass. 
It.  84;  7 Mass.  It.  515;  3 Conn.  It. 
A ft 5 7 M.  K.  21 1. 

Lkx  IX>  Cl  CONTRACTUS, — contract*. 
The  law  of  the  place  where  an  agree- 
ment is  made. 

2.  — Generally,  the  validity  of  a con- 
tract is  to  be  decided  by  the  law  of  the  i 
place  where  the  contract  is  made;  if 
valid  there,  it  is,  in  general,  valid  every 
where.  Story,  Conti,  of  Laws,  § 242, 
and  the  cases  there  cited.  And  vice 
versa,  if  void  or  illegal  there,  it  is  gene- 
rally void  every  where.  Ib.  § 243 ; 2 
Kent,  Com.  457;  4 M.  IL  584  ; 7 M. 
It.  213;  llM.lt.  730;  12M.lt.  475; 

1 N.  S.  202 ; 5 N.  S.  585 ; 6 N.  S.  76 ; 
6 L.  It.  076;  6 N.  S.  031;  4 Blackf. 
It.  89. 

3.  — There  is  an  exception  to  the  rule 
as  to  the  universal  validity  of  contracts. 
The  comity  of  nations,  by  virtue  of 
which  such  contracts  derive  their  force 
in  foreign  countries,  cannot  prevail  in 
cases,  where  it  violates  the  law  of  our 
owu  country,  the  law  of  nature,  or  the 
law  of  God.  2 Barn.  & Cresw.  448,  471. 
And  a further  exception  may  be  men- 
tioned, namely,  that  no  nation  will  regard 
or  enforce  the  revenue  laws  of  another 
country.  Gas.  Temp.  85,  89,  194. 

4.  — When  the  contract  is  entered  into  , 
in  one  place,  to  be  executed  in  another, 
there  are  two  loci  contractu * ; the  locus 
eelebrati  contractu and  the  locus  solu- 
tion is ; the  former  govenis  in  every 
tiling  which  relates  to  the  mode  of  con- 
structing the  contract,  the  meaning  to 
be  attached  to  the  expressions,  aud  the 
nature  and  validity  of  the  engagement ; ' 
but  the  latter  govenis  the  performance  of 
the  agreement.  8 N.  S.  34.  Vide  15 ' 
Serg.  k Rawlo,  84 ; 2 Mass.  It.  88 ; 1 
Nott  & M’Cord,  173;  2 Harr,  k Johns. 
193,221;  2 N.  11.  Rep.  42;  5 Id.  401 

2 John.  Gas.  355  ; 5 Pardes.  n.  1482  ; 1 
Buc.  Abr.  Bail  in  Givil  Causes,  B 5 ; 1 
Com.  Dig.  545,  u. ; 1 Supp.  to  Yes.  jr. 
270;  3 Ves.  108;  5 Yes.  750. 
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Lf.x  longobardorum. — The  name 
of  an  ancient  code  in  force  among  the 
Lombards.  It  contains  many  evident 
traces  of  feudal  policy.  It  survived  the 
destruction  of  the  ancient  government  of 
Lombardy  by  Charlemagne,  and  is  said 
to  be  still  partially  in  force  in  some  dis- 
tricts of  Italy. 

Lex  mehoatoria,  is  that  system  of 
laws  which  are  adopted  by  all  commer- 
cial nations,  and  which,  therefore,  con- 
stitute a part  of  the  law  of  the  land. 
Vide  Law  Merchant. 

Lex  tamo.ms.  The  law  of  retalia- 
tion ; an  example  of  which  is  given  in 
the  law  of  Moses,  an  eye  for  an  eye,  a 
tooth  for  a tooth,  &c. 

2.  — Jurists  and  writers  on  interna- 
tional law  are  divided  as  to  the  right  of 
one  nation  punishing  with  death,  by  way 
of  retaliation,  the  citizens  or  subjects  of 
another  nation ; in  the  Uuitcd  States  no 
example  of  such  barbarity  has  ever  been 
witnessed ; but  prisoners  have  been  kept 
in  close  confinement  in  retaliation  for  the 
same  conduct  towards  American  priso- 
ners. Vide  Butherf.  Inst.  b.  2,  c.  9 ; 
Mart.  Law  of  Nat.  b.  8,  c.  1,  s.  3,  note; 
1 Kent,  Com.  93. 

3.  — Writers  on  the  law  of  nations 
have  divided  retaliation  into  vindictive 
and  amicable.  By  the  former  are  meant 
those  acts  of  retaliation  which  amount  to 
a war;  by  the  latter  those  acts  of  retali- 
ation which  correspond  to  the  acts  of  the 
other  nation  under  similar  circumstances. 
Wheat.  Intern.  Law’,  pt.  4,  c.  1,  §1. 

Lex  terr.e.  The  law  of  the  land. 
The  phrase  is  used  to  distinguish  tliis 
from  the  civil  or  Roman  law. 

2. — By  lex  terra?,  as  used  in  Mtojna 
Charta,  is  meant  one  process  of  law, 
namely,  proceeding  by  indictment  or  pre- 
sentment of  good  and  lawful  men.  2 
lust.  50;  19  Wend.  659;  4 Dev.  R.  15. 
In  the  constitution  of  Tennessee,  the 
words  “the  law  of  the  land”  signify  a 
geueral  and  public  law,  operating  equally 
upon  every  member  of  the  community. 

10  Yerg.  71. 

LEV.  This  word  is  old  French,  a 
corruption  of  lot,  and  signifies  law;  for 
example,  Terms  do  la  Ley,  Terms  of  the 
law. 
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Lky -GAGER.  Wager  of  Law,  (q.  v.) 

LI  A BI LITY.  Responsibility ; the 

state  of  one  who  is  bound  in  law  and 
justice  to  do  something  which  may  be 
enforced  by  action.  This  liability  may 
arise  from  contracts  either  express  or 
implied,  or  iu  consequence  of  torts  com- 
mitted. 

2.  — The  liabilities  of  one  man  are  not 
in  general  transferred  to  his  representa- 
tives, further  than  to  reach  the  estate  in 
his  hands.  For  example,  an  executor  is 
not  responsible  for  the  liabilities  of  his 
testator  further  than  the  estate  of  tes- 
tator which  has  come  to  his  hands.  See 
Hamm,  on  Part.  109,  170. 

3.  — The  husband  is  liable  for  his 
wife's  contracts  made  dam  sola,  and  for 
those  made  during  coverture  for  neces- 
saries, and  for  torts  committed  either 
while  she  was  sole  or  since  her  marriage 
with  him;  but  this  liability  continues 
only  during  the  coverture  as  to  her  torts, 
or  even  her  contracts  made  before  mar- , 
riage ; for  the  latter,  however  he  may  be 
sued  as  her  executor  or  administrator, 
when  he  assumes  tluit  character. 

4.  — A master  is  liable  for  the  acts  of 
his  servant  while  iu  his  employ,  per- 
formed in  the  usual  course  of  his  busi- 
ness, upon  the  presumption  that  they 
have  been  authorized  by  him,  but  he  is 
responsible  only  in  a civil  point  of  view 
and  not  criminally,  unless  the  acts  have 
been  actually  authorized  by  him.  See  ; 
Driver;  Quasi  Offence;  Servant. 

LlllEL,  practice.  A libel  has  been 
defined  to  be  “ the  plaintiff's  petition  or 
allegation,  made  and  exhibited  in  a judi- 
cial process,  with  some  solemnity  of 
law ;”  it  is  also  said  to  be  “ a short  and 
well  ordered  writing,  setting  forth  in  a 
dear  manner,  as  well  to  the  judge  as  to 
the  defendant,  the  plaintiff  or  accuser’s 
intention  in  judgment.”  It  is  a written 
statement,  by  a plaintiff,  of  his  cause  of 
action,  and  of  the  relict  he  seeks  to  ob- 
taiu  in  a suit.  Law’s  Fed.  Law,  147  ; 
Avl.  Par.  340 ; Shelf,  on  M.  & D.  500 ; 
Jjunl.  Adm.  Pr.  Ill;  Betts,  Pr.  17; 
Proct.  Pr.  h.  t. ; 2 Chit.  Pr.  437,  533. 

2. — The  libel  should  be  a narrative, 
specious,  clear,  direct,  certain,  not  general 
nor  al tet native.  3 Law’s  Eccl.  Law,  147. 


It  should  contain,  substantially,  the  fol- 
lowing requisites;  1.  The  name,  descrip- 
tion, and  addition  of  the  plaintiff,  who 
makes  his  demand  by  bringing  his  ac- 
tion ; 2.  The  name,  description,  and 
addition  of  the  defendant ; 3.  The  name 
of  the  judge,  with  a respectful  designa- 
tion of  his  ollice  and  court;  4.  The 
thing  or  relief,  general  or  special,  which 
is  demanded  in  the  suit ; 5.  The  grounds 
upon  which  the  suit  is  founded.  All 
theso  things  are  summed  up  in  Latin,  as 
follows : 

(Juis,  quid,  coram  quo,  quo  jure  petatur,  ct  a 
quo, 

Rcctt*  compositus  quique  libellus  habet : 

which  has  been  translated, 

Each  plaintiff  ntul  dcfeixlunt'3  name. 

And  eke  the  judge  who  tries  the  same  ; 

The  thing  demanded  and  the  right  whereby 
You  urge  to  have  it  granted  instantly  : 

He  dotli  u libel  write  ami  well  compose. 

Who  forms  the  same  omitting  none  of  those. 

3.  — The  form  of  a libel  is  either  sim- 
ple or  articulate.  The  simple  form  is, 
when  the  cause  of  action  is  stated  in  a 
continuous  narration,  when  the  cause  of 
action  can  be  briefly  set  forth.  The 
articulate  form,  is  when  the  cause  of 
action  is  stated  in  distinct  allegations,  or 
articles.  2 Law’s  Eccl.  Law,  148;  Hall’s 
Adm.  Pr.  123 ; 7 Crunch,  349.  The 
material  facts  should  be  stated  in  distinct 
articles  iu  the  libel,  with  as  much  exact- 
ness and  attention  to  times  and  circum- 
stances, as  in  a declaration  at  common 
law.  4 Mason,  541.  Pompons  diction 
and  strong  epithets  arc  out  of  place  in  a 
legal  paper  designed  to  obtain  the  admis- 
sion of  the  opposite  party  of  the  aver- 
ments it  contains,  or  to  lay  before  the 
court  the  facts  which  the  actor  will 
prove. 

4.  — Although  there  is  no  fixed  for- 
mula for  libels,  and  the  courts  will  re- 
ceive such  an  instrument  from  the  party 
in  such  form  as  his  own  skill,  or  that  of 
his  counsel  may  enable  him  to  give  it, 
yet  long  usage  has  sanctioned,  forms, 
which  it  may  be  most  prudent  to  adopt. 
The  parts  and  arrangement  of  libels 
commonly  employed  are, 

5.  — 1.  The  address  to  the  court ; as, 
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To  the  Honorable  John  K.  Kane,  J edge 
of  the  district,  court  of  the  United  States, 
within  and  for  the  eastern  district  of 
Pennsylvania/ 

6.  — 1 i.  The  names  and  descriptions  of 
the  parties.  Persona  competent  to  sue 
at  .comm  i m law  may  be  parties  libellants, 
and  similar  regulations  obtain  in  the 
udmirulty  courts  and  the  common  law 
courts,  respecting  those  disqualified  from 
suing  in  their  own  right  or  name.  Mar- 
ried women  prosecute  by  their  husbands, 
or  by  pmchein  ami , when  the  husband 
lias  an  adverse  interest  to  hers ; minors, 
by  guardians,  tutors,  or  proehtrin  ami  $ 
lunatics  and  persons  non  compt*  mentis, 
by  tutor,  guardian  ail  litem,  or  commit- 
tee j the  rights  of  deceased  persons  are 
prosecuted  by  executors  or  administra- 
tors; and  corporations  are  represented 
and  proceeded  against  as  at  common  law. 

7.  — 3.  The  averments  or  allegations 
setting  forth  the  cause  of  action.  These 
should  be  conformable  to  the  truth,  and 
so  framed  jus  to  correspond  with  the  evi- 
dence. Every  fact  requisite  to  establish 
the  libellant’s  right  should  be  clearly 
stated,  so  that  it  may  be  directly  met  by 
the  opposing  party  by  admission,  denial 
or  avoidance ; this  iH  the  more  necessary, 
because  no  proof  can  be  given,  or  decree 
rendered,  not  covered  by  and  conform- 
able to  the  allegations.  1 Law’s  Keel. 
Laws,  150;  Hall's  Pr.  126;  Dual.  Adm. 
Pr.  118;  7 Crunch,  394. 

8.  — 4.  The  conclusion,  or  prayer  for 
relief  ami  process;  the  prayer  should  be 
for  the  specific  relief  desired ; for  general 
relief,  as  is  usual  in  bills  in  chancery ; 
the  conclusion  should  also  pray  for  gene- 
rid  or  particular  process.  Law's  Keel. 
Law,  149;  and  see  3 Mason,  LI.  503. 
Interrogatories  are  sometimes  annexed 
to  the  libel ; when  this  is  the  caw*,  there 
is  usually  a special  prayer,  that  the  de- 
fendant may  be  required  to  answer  the 
libel,  and  the  interrogatories  annexed 
and  propounded.  This,  however,  is  a 
dangerous  practice,  because  it  renders 
the  answers  of  the  defendant  evidence, 
which  must  be  disproved  by  two  wit- 
nesses, or  by  one  witness,  corroborated 
by  very  strong  circumstances. 

9.  — The  libel  is  the  first  proceeding 


LIB 

in  a suit  in  admiralty  in  the  courts  of 
the  United  States.  3 Mason,  U.  504. 
It  is  also  used  in  some  other  courts. 
Vide,  generally,  Dunl.  Adm.  Pr.  eh.  3; 
Betts’s  Adm.  Pr.  s.  3;  Shelf,  on  M.  & 
I).  506;  Hull’s  Adm.  Pr.  Index,  h.  t. ; 

3 Bl.  Com.  100;  Ayl.  Par.  Index,  h.  t.; 
Com.  Dig.  Admiralty,  E ; 2 Roll.  Ab. 
298. 

LIBEL,  Ubdhi* , in  the  criminal  law ; 
it  is  a malicious  defamation  expressed 
either  in  printing  or  writing,  or  by  signs 
or  pictures,  tending  to  blacken  the  me- 
mory of  one  who  is  dead,  with  intent  to 
provoke  the  living ; or  the  reputation  of 
one  who  is  alive,  and  expose  him  to  puli- 
lie  hatred,  contempt,  or  ridicule,  llawk. 

b.  1,  c.  73,  s.  1;  Wood’s  Inst.  444  ; 

4 Bl.  Com.  150;  2 Chitty,  Cr.  l*»w, 
867;  Holt  on  Lib.  73;  5 Co.  125; 
Sulk.  418  ; 1x1.  Itaym.  416;  4 T.  R. 
126;  4 Mass.  R.  168;  9 John.  214; 
I Den.  Rep.  347  ; 2 Pick.  R.  115  ; 2 
Kent,  Com.  13.  It  lias  been  defined 
perhaps  with  more  precision  to  lie  a cen- 
sorious or  ridiculous  writing,  picture  or 
sign,  made  with  a malicious  or  mischiev- 
ous intent,  towards  government,  magis- 
tmtes  or  individuals.  8 John.  Cus.  3o4  ; 
9 John.  R.  215;  5 Biun.  340. 

2.  — Iu  briefly  considering  this  offence, 
we  will  inquire,  1st,  by  wluit  inode  of 
expression  a libel  may  be  conveyed ; 
2ndly,  of  wliat  kind  of  defamation  it 
must  consist ; 3rdly,  how  plainly  it  must 
be  expressed;  and  4 tidy,  wliat  mode  of 
publication  is  essential. 

3.  — 1 . The  reduction  of  the  slander- 
ous matter  to  writing,  or  printing,  is  the 
most  usual  mode  of  conveying  it.  The 
exhibition  of  a picture,  intimating  that 
which  in  print  would  Ikj  libellous,  is 
equally  criminal.  2 Camp.  512;  5 Co. 
125;  2 Serg.  A Rawle,  91.  Fixing  a 
gallows  at  a man’s  door,  burning  him  in 
effigy,  or  exhibiting  him  in  any  ignomi- 
nious manner,  is  a libel,  llawk.  b.  1, 

c.  73,  s.  2;  11  East,  11.  227. 

4.  — 2.  There  is  perhaps  no  branch  of 
the  law  which  is  so  difficult  to  reduce  to 
exact  principles,  or  to  compress  within 
a small  compass,  as  the  requisites  of 
libel.  All  publications  denying  the 
Christian  religion  to  bo  true,  11  Serg. 
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& Ruwle,  894;  Uult  on  Libels,  74;  8 
Johns.  11.  290;  Vent.  293;  Keb.  007  ; 
ull  writings  subversive  of  morality  and 
tending  to  inflame  the  passions  by  inde- 
cent language,  are  indictable  at  common 
law.  2 Str.  790 ; Holt  on  Libels,  82 ; 
4 Burr.  2527.  In  order  to  constitute  a 
libel,  it  is  not  necessary  that  any  thing 
criminal  should  be  imputed  to  the  party 
injured ; it  is  enough  if  the  writer  has 
exhibited  him  in  a ludicrous  point  of 
view,  has  pointed  him  out  as  an  object 
of  ridicule  or  disgust ; has,  in  short, 
done  that  which  has  a natural  tendency 
to  excite  him  to  revenge.  2 Wils.  403 ; 
Bacon's  Abr.  Libel,  A 2 ; 4 Taunt.  355 ; 
3 Camp.  214;  Ilardw.  470;  5 Binn. 
849.  The  case  of  Villars  v.  Mousley, 
2 Wils.  403,  above  cited,  was  grounded 
upon  the  following  verses,  which  were 
held  to  be  libellous,  namely  : — 

“ Old  Vtllars  so  strong  of  brimstono  you  smell, 
As  if  not  long  since  you  had  got  out  of  hell, 

But  thi»  damnable  emell  I no  longer  can  boar, 
Tliarcfore  I desire  you  would  emuo  uu  more  hero ; 
You  obi  ftinLiay,  «."/«/  natty,  oil  itch  iy,  uU  (out/, 

If  you  come  nny  more  you  shall  pay  for  your 
hoard, 

You’ll  therefore  take  this  a»  n warning  from  me, 
And  never  outer  the  doors,  while  they  belong  to 
J.  l\ 

Wilncot,  December  4,  1767.” 


5. — Libels  against  the  memory  of  the 
dead,  which  have  a tendency  to  create  a 
breach  of  the  peace,  by  inciting  the 
friends  and  relatives  of  the  deceased  to 
avenge  the  insult  of  the  family,  render 
their  authors  liable  to  legal  nnimad ver- 
sion. 5 Co.  123 ; 5 Binn.  281 ; 2 Chit. 
Cr.  Law,  808 ; 4 T.  E.  180. 

0. — 3.  If  the  matter  bo  understood  as 
scandalous,  and  is  calculated  to  excite 
ridicule  or  abhorrence  against  the  party 
iutended,  it  is  libellous,  however  it  may 
be  expressed.  5 East,  403 ; 1 Price, 
11,17;  llob.  215 ; Chit.  Cr.  Law,  868 ; 
2 Cauipb.  512. 

7. — 1.  The  malicious  reading  of  a 
lil>el  to  one  or  more  persons ; it  being  on 
the  shelves  in  a bookstore,  as  other 
books,  for  sale : and  where  the  defendant 
directed  the  libel  to  be  printed,  took 
away  some  and  left  others  ; tbe.se  several 
acts  have  been  held  to  be  publications. 
The  sale  of  each  copy,  where  several 
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copies  liave  been  sold,  is  a distinct  pub- 
lication, and  a fresh  offence.  The  pub- 
lication must  be  malicious;  evidence  of 
1 the  malice  may  Ik:  either  express  or  im- 
plied. Express  proof  is  not  necessary : 
for  where  a man  publishes  a writing 
which  ou  the  face  of  it,  is  libellous,  the 
law  presumes  be  does  so  from  that  mali- 
cious intention  which  constitutes  the 
offence,  and  it  is  unnecessary  on  the  part 
of  the  prosecution  to  prove  any  circum- 
stance from  which  malice  may  be  infer- 

1 rod.  But  no  allegation,  however  false 
uud  malicious,  contained  in  answers  to 
interrogatories,  in  affidavits  duly  made, 
or  any  other  proceedings  in  courts  of- 
justice,  or  petitions  to  the  legislature,  is 
indictable.  4 Co.  14;  2 Burr.  807; 
Hawk.  11.  1,  e.  73,  s.  8 ; 1 Sound.  181, 
u.  1 ; 1 Lev.  240 ; 2 Chitty’s  Cr.  Law, 
809;  2 Serg.  <V  Rawle,  23.  It  is  no 
defence  that  the  matter  published  is  part 
of  a document  printed  by  order  of  the 
house  of  commons.  9 A.  & E.  1 . 

8. — The  publisher  of  a libel  is  liable 
to  lx:  punished  criminally  by  indictment, 

2 Chitty’s  Cr.  Law,  875,  or  is  subject  to 
an  action  on  the  case  by  the  party  grieved. 
Both  remedies  may  be  pursued  at  the 
same  time.  Vide,  generally,  Holt  on 
Libels ; Htarkie  on  Slander;  1 Harr. 
Dig.  Case,  1. ; Chit.  Cr.  L.  Index,  b.  t.; 
Chit.  Pr.  Index,  b.  t. 

LIBELLANT.  The  party  who  files 
a libel  in  a chancery  or  admiralty  case, 
corresponding  to  the  plaintiff  in  actions 
in  the  common  law  courts,  is  culled  the 
libellant. 

L1BELLEE.  A party  against  whom 
a libel  has  been  filed  in  chancery  pro- 
ceedings, or  in  admiralty,  corresponding 
to  the  defendant  in  a common  law  suit. 

LIBER  EEUDOKU-M.  A code  of 
the  feudal  law,  which  was  compiled  by 
direction  of  the  emperor  Frederick  Bar- 
borossa,  and  published  in  Milan  in  1 170. 

It  was  called  the  Lifter  Feudorum } and 
was  divided  into  live  books,  of  which  the 
first,  second,  and  some  fragments  of  the 
others  still  exist,  and  are  printed  at  the 
end  of  all  the  modern  editions  of  the 
Corpus  Juris  Civilis.  (liannone,  B.  13, 
c.  3;  Cruise’s  Dig.  Prel.  Diss.  c.  1,  §31. 
LIBER  HOMO.  A freeman  lawfully 
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competent  to  act  as  a juror.  Kaym.  which  the  public  good  requires  some 
417 ; Keb.  563.  direction  and  restraint. 

LIBERATE,  English  practice,  is  a h.—Natvral  liberty  is  the  right  winch 
writ  which  issues  on  lands,  tenements  , nature  gives  to  all  mankind,  ot  disposing 
and  chattels,  being  returned  under  an  of  their  persons  and  property'  after  the 
extent  on  a statute  staple,  commanding  manner  they  judge  most  consonant  to 
the  sheriff  to  deliver  them  to  the  plain-  their  happiness,  on  condition  of  their 
tiff,  by  the  exteut  and  appraisement  acting  within  the  limits  of  the  law  of 
mentioned  in  the  writ  of  extent,  and  in  1 nature,  and  that  they  do  not  in  any  way 
the  sheriff’s  return  thereto.  See  Com.  ] abuse  it  to  the  prejudice  ol  other  men. 
Dig.  Statute  Staple,  D 0.  I Burlamaqui,  c.  3,  s.  15 ; 1 Bl.  Com. 

LIBERATION,  civil  law.  This  term  125. 
is  synonymous  with  payment.  Dig.  50,  6. — Pcrwnal  liberty  is  the  indepen- 

16,  47.  It  is  the  extinguishment  of  a | dencc  of  our  actions  of  all  other  mil 
contract  by  winch  he  who  was  becomes  than  our  own.  Wolff,  Ins.  Nat.  § 77  ; 
free  or  liberated.  Wolff,  Dr.  de  hi  Nat.  j it  consists  in  the  power  of  locomotion,  of 
§ 749.  ' changing  situation,  or  removing  one’s 

L1BERTI,  LIBERTINI.  These  two  person  to  whatever  place  one’s  mclina. 
words  wen;  at  different  times  made  to  lion  may  direct,  without  imprisonment 
express,  among  the  Romans,  the  eondi-  or  restraint,  unless  by  due  course  of  law. 
tion  of  those  who,  having  been  slaves, 1 1 Bl.  Com.  134. 

had  been  made  free.  1 Brown’s  Civ.  7. — Political  liberty  may  be  defined 

Law,  99.  There  is  some  distinction  be- 1 to  be  the  security  with  which,  from  the 
tween  these  words.  By  lilertm,  was  constitution,  form,  and  nature  of  the 
understood  the  froedman,  when  consi-  established  government,  the  citizens  enjoy 
dered  in  relation  to  his  patron  who  bad  civil  liberty.  No  ideas  or  definitions  are 
bestowed  liberty  upon  him ; and  he  was  more  distinguishable  than  those  of  civil 
called  libcrtinm,  when  considered  in  re-  and  political  liberty,  yet  they  are  gene- 
lation  to  the  state  he  occupied  in  society  rally  confounded.  1 Bl.  Com.  6,  125. 
since  his  manumission.  Lee.  El.  Dr.  The  political  liberty  of  a state  is  based 
Rom.  8 93.  upon  those  fundamental  laws  which  estab- 

L1BEUTY  is  the  power  of  doing  lish  the  distribution  of  legislative  and 
whatever  is  not  injurious  to  others;  the  executive  powers.  The  political  liberty 
exercise  of  our  natural  rights,  is,  there-  of  a citizen  is  that  tranquillity  of  mind, 
fore,  bounded  only  by  the  rights  which  which  is  the  effect  of  an  opinion  that  he 
assure  to  others  the  enjoyment  of  their  1 is  in  perfect  security  ; aud  to  insure  this 
rights.  The  exteut  of  these  is  deter- , security,  the  government  must  be  such 
mined  by  law.  j that  one  citizen  shall  not  fear  another. 

2. — Liberty  is  divided  into  civil,  na- : 8. — In  the  English  law,  by  liberty  is 

tural,  personal,  and  political.  I meant  a privilege  held  by  grant  or  pre- 

8. — Civil  liberty  is  the  power  to  do ; scriptiou,  by  which  some  men  enjoy 
whatever  is  permitted  by  the  constitution  greater  benefit  than  ordinary  subjects, 
of  the  state  aud  the  laws  of  the  land.  It  A liberty  is  also  a territory,  with  some 
is  no  other  than  natural  liberty,  so  lar  extraordinary  privilege, 
restrained  by  human  laws,  and  no  fur-  9. — By  liberty  or  liberties  is  also  un- 

ther,  operating  equally  upon  all  the  citi-  derstood  a part  of  a town  or  city,  as  the 

zeus,  as  is  necessary  ami  expedient  for  I Northern  Liberties  of  the  city  of  Phila- 
the  general  advantage  of  the  public.  1 delphia.  The  same  as  Faubourg,  (q.  v.) 
Black.  Com.  125;  Raley’s  ilor.  Rhil.  B.  I Liiseuty  OP  THE  1’liKSS,  is  the  right 
6,  c.  5 ; Swift’s  Syst.  12.  to  print  and  publish  the  truth,  from  good 

4. — That  system  of  laws  is  alone  cal- 1 motives,  and  for  justifiable  ends.  3 
culated  to  maintain  civil  liberty,  which  Johns,  ('as.  394. 

leaves  the  citizen  entirely  master  of  his  j 2. — This  right  is  secured  by  the  con- 

own  conduct,  except  in  those  points  in  : stitution  of  the  United  States.  Amend- 


49 


LIB 


racnts,  art.  1.  The  abuse  of  the  right 
is  punished  criminally,  by  indictment ; 
civilly,  by  action.  Vide  .1  udge  Cooper’s 
Treatise  on  the  Law  of  Libel,  and  the 
liberty  of  the  press,  passim  ; and  article 
Libel 

Liberty  op  speech,  is  the  right 
given  by  the  constitution  and  the  laws, 
to  support  publicly  by  speaking  facts  or 
opinions. 

2.  — In  a republican  government,  like 
ours,  lil>erty  of  speech  cannot  be  ex- 
tended too  far  when  its  object  is  the 
public  good.  It  is,  therefore,  wisely 
provided  by  the  constitution  of  the 
United  States,  that  members  of  the 
congress  shall  not  be  called  to  account 
for  any  thing  said  in  debate  ; aud  similar 
provisions  are  contained  in  the  constitu- 
tions of  the  several  states  in  relation  to 
the  members  of  their  respective  legisla- 
tures. This  right,  however,  does  not 
extend  beyond  the  mere  speaking ; for 
if  a member  of  congress  were  to  reduce 
bis  speech  to  writing  and  cause  it  to  be 
printed,  it  would  no  longer  bear  a pri- 
vileged character,  and  he  might  Ik;  held 
responsible  for  a libel,  as  any  other  indi- 
vidual. Bac.  Ab.  Libel,  15.  See  Debate. 

3.  — The  greatest  latitude  is  allowed 
by  the  common  law  to  counsel,  in  the 
discharge  of  their  professional  duty  to 
use  strong  epithets,  however  derogatory 
to  other  persons  it  may  be,  if  pertinent 
to  the  cause,  and  stated  in  his  instruc- 
tions, whether  the  thing  were  true  or 
false.  But  if  he  wore  maliciously  to 
travel  out  of  his  case  for  the  purpose  of 
slandering  another,  he  would  be  liable 
to  an  action,  and  amenable  to  a just  ami 
often  more  eflicacious  punishment  in- 
flicted by  public  opinion.  15  Chit.  Pr. 
887.  No  respectable  counsel  will  in- 
dulge himself  with  unjust  severity;  and 
it  is  doubtless  the  duty  of  the  court  to 
prevent  any  such  abuse. 

LIBERUM  TEN  EM ENTUM,  plead- 
iny.  The  name  of  a plea  in  an  action 
of  trespass,  by  which  the  defendant 
claims  the  locus  in  quo  to  be  his  soil  and 
freehold,  or  the  soil  and  freehold  of  a 
third  person,  by  whose  command  he  en- 
tered. 2 Walk.  453;  i rl.  B.  355;  1 
Saund.  299,  b,  note. 
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LIBERUM  TEN  EM  ENTUM,  estate, 
the  same  as  freehold,  (q.  v.)  or  frank 
tenement. 

LICENSE,  contracts,  is  a right  given 
by  some  competent  authority  to  do  an 
act,  which  without  such  authority  would 
be  illegal.  The  instrument  or  writing 
which  secures  this  right,  is  also  called  a 
license.  Vide  Ayl.  Parerg.  353 ; 15 
Vin.  Ab.  92;  Ang.  Wat.  Co.  61,  85. 

2.  — A license  is  express  or  implied. 
An  express  license  is  one  which  in  direct 
terms  authorizes  the  performance  of  a 
certain  act ; as  a license  to  keep  a tavern 
given  by  public  authority. 

3.  — An  implied  license  is  one  which 
though  not  expressly  given,  may  be  pre- 
sumed from  the  acts  of  the  party  having 

a right  to  give  it.  The  following  are 
examples  of  such  licenses:  1.  When  a 
man  knocks  at  another’s  door,  and  it  is 
opened,  the  act  of  opening  the  door  li- 
censes the  former  to  enter  the  house  for 
any  lawful  purpose.  See  Hob.  62.  2.  A 
servaut  is,  in  consequence  of  his  employ- 
ment, licensed  to  admit  to  the  house 
those  who  come  on  his  master’s  busi- 
ness, but  only  such  persona.  Selw.  N. 
P.  999  ; Cro.  Eliz.  246.  It  may,  how- 
ever, Ik?  inferred  from  circumstances  that 
the  servant  lias  authority  to  invite  whom 
he  pleases  to  the  house,  for  lawful  pur- 
poses. 

4.  — A license  is  either  a bare  autho- 
rity, without  interest,  or  it  is  coupled 
with  an  interest.  1.  A bare  license  must 
be  executed  by  the  party  to  whom  it  is 
given  in  person,  and  cannot  be  made 
over  or  assigned  by  him  to  auother ; and, 
being  without  consideration,  may  be  re- 
voked at  pleasure,  as  long  as  it  remains 
executory,  39  Hen.  6,  M.  12,  page  7; 
but  when  carried  into  effect,  either  par- 
tially or  altogether,  it  can  only  be  re- 
scinded, if  in  its  nature  it  will  admit  of 
revocation,  by  placing  the  other  side  in 
the  same  situation  in  which  he  stood  be- 
fore he  entered  on  its  execution.  8 East, 
K.  308  ; Palm.  71 ; S.  C.  Poph.  151 ; 
S.  C.  2 Roll.  Rep.  143,  152. 

5. — 2.  When  the  license  is  coupled 
with  an  interest,  the  authority  conferred 
is  not  properly  a mere  permission,  but 
amounts  to  a grant,  which  caunot  be  re- 
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yoked,  and  it  may  then  be  assigned  to  a 
third  person.  5 lien.  5,  M.  1,  page  1 ; 
*2  Mod.  817  ; 7 Ling.  093  ; 8 East,  809; 
5 B.  k C.  *2*21  ; 7 l>.  k K.  783  ; Crabb 
on  H.  P.  §5*21  to  5*25.  When  the  li- 
cense is  coupled  with  an  interest,  the 
formalities  essential  to  confer  such  in- 
terest should  bo  observed.  Say.  It.  3 ; 
f>  Hast,  K.  150*2;  8 East,  It.  310,  note. 
See  14  S.  & It.  *267  J 1 S.  k It.  241  ; 
•2  Ko.  Cju ».  Ah.  52*2;  11  Ad.  k El.  34, 
39;  S.  C.  89  Eng.  C.  L.  It.  19. 

Licknsk,  in  it  -run  t ional  bur,  is  an 
authority  given  by  one  of  two  belligerent 
parties,  to  the  citizens  or  subjects  of  the 
other,  to  carry  on  a specified  trade. 

*2. — The  effects  of  the  license  are  to 
suspend  or  relax  the  rules  of  war  to  the 
extent  of  the  authority  given.  It  is  the 
assumption  of  a state  of  peace  to  the 
extent  of  the  license.  In  the  country 
which  grants  them,  licenses  to  carry  on 
a pacific  commerce  are  strict  i juris,  as 
being  exceptions  to  the  general  rule; 
though  they  are  not  to  be  construed  with 
pedantic  accuracy,  nor  will  every  small 
deviation  be  held  to  vitiate  the  fair  effect 
of  them.  4 Hob.  liep.  8;  Chitty,  Liw 
of  Nat.  I to  5,  and  *21 50 ; 1 Kent,  Com. 
164,  85. 

Licknsk,  pleading.  The  name  of 
a plea  of  justification  to  an  action  of 
trespass.  A license  must  be  specially 
pleaded,  and  cannot,  like  liberum  tenr- 
mentum , be  given  in  evidence  under  the 
general  issue.  2 T.  R.  1(56,  168. 

LICENSER.  One  to  whom  a license 
has  been  given.  1 M.  (».  k S.  699  n. 

LICENTI A CONCOKI) AN DI,  «- 
tateSy  conregaiwiny,  practice..  When  an 
action  is  brought  for  the  purpose  of  levy- 
ing a fine,  the  defendant  knowing  him- 
self to  be  in  the  wrong,  is  supposed  to 
make  overtures  of  accommodation  to  the 
plaintiff,  who  accepts  them  ; but  having 
given  pledges  to  prosecute  his  suit,  ap- 
plies to  the  court,  upon  the  return  of  the 
writ  of  covenant,  for  leave  to  make  the 
matter  up;  this,  which  is  readily  granted, 
is  called  the  liecntia  concordandi '.  5 

Rep.  89  ; Cruise,  l>ig.  tit.  35,  c.  *2,  *2*2. 

LIC  ENT  I A L( )QU  KN  Di . Impar- 

lance, (q.  v.) 

LICENTIOUSNESS,  is  the  doing 
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what  one  pleases  without  regard  to  the 
rights  of  others;  it  differs  from  liberty 
in  this,  that  the  latter  is  restrained  by 
natural  or  positive  law,  and  consists  in 
doing  whatever  we  please,  not  inconsis- 
tent with  the  rights  of  others,  whereas 
the  former  does  not  respect  those  rights. 
Wolff,  Inst.  § 84. 

LICET  82EPIU8  requisites, 

I i/f  odiuij,  practice.  Although  often  re- 
quested. It  is  usually  alleged  in  the 
declaration  that  the  defendant  licet 
piu*  rc<pii*itusf  &c.  he  did  not  perform 
the  contract ; the  violation  of  which  is 
the  foundation  of  the  action.  This  alle- 
gation is  generally  sufficient  when  a re- 
quest is  not  parcel  of  the  contract. 
Indeed,  in  such  cases,  it  is  unnecessary 
even  to  lay  a general  request,  for  the 
bringing  of  the  suit  is  itself  a sufficient 
request.  1 Saund.  88,  n.  *2;  2 Saund. 

1 lx,  note,  8;  Plowd.  128;  1 \\  ils.  33; 

2 II.  111.  131  ; 1 John.  Cas.  99,  319; 
7 John.  R.  462;  18  .John.  R.  485;  3 
M.  k S.  150.  Vide  Demand. 

LICIT,  is  said  of  every  thing  which 
is  not  forbidden  by  law.  Id  omne  licitum 
cst,  quod  non  est  legibus  prohibitum; 
ciuamobrem,  quod,  lege  permitteute,  fit, 
[Kcnam  non  merCtur. 

LICIT ATION.  A sale  at  auction; 
a Side  to  tin*  highest  bidder. 

LlLFORl)  LAW.  Vide  Lynch  Law. 

LIKCE  POUSTIK,  Sctdch  law , is 
the  condition  or  state  of  a person  who 
is  in  Ids  ordinary  health  and  capacity, 
and  not  a minor,  nor  cognosced  as  an 
idiot  or  madman,  nor  under  interdiction, 
lie  is  then  said  to  Ik;  in  liege  paustic,  or 
in  legitim n potestati,  and  he  has  full 
power  of  disposal  of  his  property;  1 
Bell’s  Com.  85,  5th  ed.;  6 Clark  & 
Fin.  540.  Vide  Sui  juris. 

LIEN,  contract*.  In  its  most  exten- 
sive signification,  this  term  includes  every 
case  in  which  real  or  personal  property 
is  charged  with  the  payment  of  any  debt 
or  duty  ; every  such  charge  being  deno- 
minated a lien  on  the  property.  In  a 
more  limited  sense  it  is  defined  to  be  a 
right  of  detaining  the  property  of  another 
until  some  claim  be  satisfied.  2 East,  235; 
I 6 East,  25;  2 Carapb.  579;  2 Meriv.  494; 
‘2  Rose,  357 ; 1 Dali.  R.  345. 
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2.  — The  right  of  lien  generally  arises 
by  operation  of  law,  hut  in  some  cases 
it  is  created  by  express  contract. 

3.  — -There  are  two  kinds  of  lien  ; 
namely,  particular  and  general.  When 
a person  claims  a right  to  retain  property 
in  respect  of  money  or  labour  expended 
on  such  particular  property,  this  is  a 
particular  Ken.  Liens  may  arise  in 
three  ways:  1st,  by  express  contract; 
2dly,  from  implied  contract,  as  from 
general  or  particular  usage  of  trade ; 
8dly,  by  legal  relation  between  the  par- 
ties, which  may  be  created  iu  two  ways  ; 

1,  when  the  law  casts  an  obligation  on 
a party  to  do  a particular  act,  and  in  re- 
turn for  which,  to  secure  him  payment, 
it  gives  him  attch  lien,  l Esp.  It.  100  ; 
6 East,  510;  2 Ld.  Raym.  860;  com- 
mon carriers  and  innkeepers  are  among 
this  number.  Cent  ral  liens  arise  in 
three  ways,  1,  by  the  agreement  of  the 
parties,  6 T.  It.  14 ; 3 Bos.  & Pull.  42; 

2,  by  the  general  usage  of  trade ; 3,  by 
particular  usage  of  trade,  Whitaker  on 
Liens,  35;  Prec.  Ch.  580;  1 Atk.  235; 
6 T.  It.  10. 

4.  — It  may  be  proper  to  consider  a 
few  general  principles,  1,  as  to  the  man- 
ner in  which  a lien  may  be  acquired ; 

2,  to  what  claims  liens  properly  attach ; 

3,  how  they  may  be  lost ; and,  4,  their 
effect. 

5.  — 1.  Haw  liens  mag  be  acquired. 
To  create  a valid  lien,  it  is  essential,  1st, 
that  the  party  to  whom  or  by  whom  it 
is  acquired  should  have  the  absolute  pro- 
perty or  ownership  of  the  thing,  or,  at 
least,  a right  to  vest  it.  2d,  that  the 
party  claiming  the  lien  should  have  an 
actual  or  constructive  possession,  with 
the  assent  of  the  party  against  whom  the 
claim  is  made.  3 Chit.  Com.  Law,  547 ; 
Paley  on  Ag.  by  Lloyd,  137;  17  Mass. 
11.  197;  4 Campb.  11.  291;  3 T.  II. 
119  and  783;  1 East,  11.  1 ; 7 East,  11. 
5;  1 Stark.  11.  123;  3 Rose,  11.  355; 
3 Price,  II.  547 ; 5 Bitrn.  K.  392.  3d, 
that  the  lieu  should  arise  upon  an  agree- 
ment, express,  or  implied,  and  not  be  for 
a limited  or  specific  purpose  inconsistent 
with  the  express  terms,  or  the  clear  Jn- 
fcent  of  the  contract.  2 Stark.  II.  272 ; 
6 T.  11.  258  ; 7 Taunt.  278;  5 M.  & 


S.  1 SO  ; 15  Mass.  389,  397  ; as,  for  ex- 
ample, when  goods  are  deposited  to  be 
delivered  to  a third  person,  or  to  be 
transported  to  another  place.  Pal.  on 
Ag.  by  Lloyd,  140. 

6.  — 2.  The  debts  or  claims  to  which 

liens  properly  attach.  1st.  In  general 
liens  properly  attach  on  liquidated  de- 
mands, and  not  those  which  sound  only 
in  damages,  3 Chit.  Com.  Law,  548, 
though  by  an  express  contract  they  may 
attach  even  iu  such  a case,  as,  where  the 
goods  are  to  be  held  as  an  indemnity 
against  a future  contingent  claim  or 
damages.  Ibid. — 2d,  The  claim  for 

which  the  lien  is  asserted,  must  be  due 
to  the  party  claiming  it  in  his  own  right, 
and  uot  merely  as  ugeut  of  a third  |>er- 
son.  It  must  be  a debt  or  demand  due 
from  the  very  person  for  whose  benefit 
the  party  is  acting,  and  not  from  a third 
person,  although  the  goods  may  be 
claimed  through  him.  Pal.  Ag.  by 
Lloyd,  132. 

7.  — 3.  How  a lien  mag  be  lost.  1st, 
It  may  be  waived  or  lost  by  any  act  or 
agreement  between  the  parties,  by  which 
it  is  surrendered,  or  becomes  inapplica- 
ble.— 2d,  It  may  also  be  lost  by  volun- 
tarily parting  with  the  possession  of  the 
goods.  But  to  this  rule  there  arc  some 
exceptions,  for  example,  when  a factor 
by  lawful  authority  sells  the  goods  of 
his  principal,  and  parts  with  the  posses- 
sion under  the  sale,  he  is  uot,  by  this  act, 
deemed  to  lose  his  lien,  but  it  attaches 
to  the  proceeds  of  the  sale  iu  the  hands 
of  the  vendee. 

8.  — 1.  The  effect  of  liens.  In  general 
the  right  of  the  holder  of  the  lieu  is  con- 
fined to  the  mere  right  of  retainer.  But 
when  the  creditor  has  made  advances  on 
the  goods  as  a factor,  lie  is  generally  in- 
vested with  the  right  to  sell,  Holt’s  N. 

P.  Rep.  383 ; 3 (’hit.  Com.  Law,  551 ; 
2 Li  verm.  Ag.  103;  2 Kent’s  Com. 
G42,  3d  cd.  In  some  cases  where  the 
lien  would  uot  confer  a power  to  sell,  a 
court  of  equity  would  decree  it,  1 Story, 
Eq.  Jur.  §500;  2 Story,  Eq.  .Jur. 
§ 1216  ; Story,  Ag.  §371.  And  courts 
of  admiralty  will  decree  a sale  to  satisfy 
maritime  liens.  Abb.  Ship.  pt.  3,  c.  10, 
§2;  Story,  Ag.  § 371. 
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0. — Judgments  rendered  in  courts  of 
records  are  generally  liens  on  the  real 
estate  of  the  defendants  or  parties  against 
wh«>m  such  judgments  art*  given.  In 
Alabama,  Georgia,  and  Indiana,  a judg- 
ment is  a lieu  ; in  the  last  ineutioued 
state,  it  continues  for  Urn  years  from 
January  1,  1820,  if  it  was  rendered  from 
that  time ; if,  after,  ten  years  from  the 
rendition  of  the  judgment,  and  when  the 
proceedings  are  stayed  by  order  of  tin; 
court,  or  by  an  agreement  recorded,  the 
time  of  its  suspension  is  not  reckoned  in 
the  ten  years.  A judgment  docs  not 
bind  lands  in  Kentucky,  the  lien  com- 
mences by  the  delivery  of  execution  to 
the  sheriff,  or  officer.  4 Pet.  It.  366 ; 
1 Dane’s  R.  300.  The  law  seems  to  lx; 
the  same  in  Mississippi.  *2  Hill.  Ah.  e. 
40,  s.  0.  In  New  Jersey  the  judgments 
take  priority  among  themselves  in  the 
order  the  executions  on  them  have  been 
issued.  The  lien  of  a judgment  and  the 
decree  of  a court  of  chancery  continue  a 
lien  in  New  York  for  ten  years,  and  hind 
after-acquired  lands.  N.  Y.  Stat.  part  3, 
t.  4,  s.  3.  It  seems  that  a judgment  is 
a lieu  in  North  Carolina,  if  ail  elegit  has 
been  sued  out,  but  this  is  ]>crhaps  not 
Bottled.  2 Murph.  It.  43.  The  lien  of 
a judgment  in  Ohio  is  eoufined  to  the 
county,  and  continues  only  for  one  year 
unless  revived.  It  docs  not  bind  after- 
acquired  lands.  In  Pennsylvania,  it  com- 
mences with  the  rendering  of  judgment, 
and  continues  live  years  from  the  return 
day  of  that  term.  It  does  not,  per  se, 
bind  after-acquired  lands.  It  may  be 
revived  by  scire  facias,  or  an  agreement 
of  the  parties,  and  terre  tenants,  written 
and  filed.  In  South  Carolina  and  Ten- 
nessee a judgment  is  also  a lien.  In  the 
New  England  states  lands  are  uttacbed 
by  mesne  process  or  on  the  writ,  and  a 
lien  is  thereby  created.  See  2 Hill.  Ab. 
c.  4<i. 

10. — Liens  are  also  divided  into  legal 
and  equitable.  The  former  are  those 
which  may  l>e  enforced  in  a court  of  law  ; ' 
the  latter  are  valid  only  in  a court  of 
equity.  The?  lien  which  tho  vender  of 
real  estate  has  on  the  estate  sold,  tor  the 
purchase  money  remaining  unpaid,  is  a 
familiar  example  of  an  equitable  lieu,  j 


Math,  on  Pres.  392.  Vide  Purchase 
money.  Vide  generally,  Yelv.  07,  a ; 2 
Kent,  Com. 495 ; Pal.  Ag.  107;  Whit, 
on  Liens ; Story  on  Ag.  eh.  14,  §351,  efc 
| seq.  ; IIov.  Fr.  35. 

] l. — I den  of  mechanics  aiul  material 
mm.  By  virtue  of  express  statutes  iu 
several  of  the  states,  mechanics  and  mate- 
rial men,  or  persons  who  furnish  mate- 
rials for  the  erection  of  bouses  or  other 
buildings,  are  entitled  to  a lien  or  prefer- 
ence in  the  payment  of  debts  out  of  the 
houses  and  buildings  so  erected,  and  to 
the  land,  to  a greater  or  less  extent,  on 
which  they  are  erected.  A considerable 
similarity  exists  in  the  laws  of  the  differ- 
ent states  which  have  legislated  on  this 
subject. 

12.  — The  lien  generally  attaches  from 
the  commencement  of  the  work  or  tho 
furnishing  of  materials,  and  continues  for 
a limited  |M:ri<xl  of  time.  In  some  states 
a claim  must  be  filed  iu  the  office  of  tho 
clerk  or  prothonotary  of  the  court,  or  a 
suit  brought  within  a limited  time.  On 
the  sale  of  the  building  these  liens  are  to 
lx:  paid  pro  rata.  Ill  some  states  no  lien 
is  created  unless  the  work  done  or  the 
goods  furnished  amount  to  a certain 
specified  sum,  while  in  others  there  is  no 
limit  to  the  amount.  In  general  none 
hut  the  original  contractors  can  claim 
under  the  law,  sometimes,  however,  sub- 
contractors have  the  same  right. 

13.  — The  remedy  is  various;  in  some 
states  it  is  by  scire  facias  on  the  lien,  in 
others  it  is  by  petition  to  the  court  for 
jui  order  of  side ; in  some  the  property 
is  subject  to  foreclosure,  as  on  a mort- 
gage; in  others  by  a common  action. 
See  1 Hill.  Ah.  ch.  40,  p.  354,  where 
will  he  found  an  abstract  of  the  laws  of 
the  several  states,  except  the  state  of 
1-iOuisiaua,  for  the  laws  of  that  state,  see 
Civ.  Code  of  Louis,  art.  2727  to  2748. 
See,  generally,  5 Binn.  585 ; 2 Browne, 
It.  229,  n.  275;  2 llawle,  It.  316;  Jb. 
343;  3 Rawle,  Ii.  492;  5 llawle,  R. 
291  ; 2 AY  hart.  11.  223  ; 2 S.  & 11.  138  ; 
14  8.  & R.  32;  12  8.  A R.  301  ; 3 
Watts,  R.  140,  141 ; lb.  301  ; 5 Watts, 
11.487;  14  Pick.  R.  49;  Serg.onMech. 
Liens. 

LIEGE,  Engl.  hue.  This  word  is 
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used  in  connexion  with  others,  ns  liege- 

lord,  who  is  one  who  acknowledges  no 
superior  ; liege-man,  is  one  who  owes  al- 
legiance to  a liege-lord. 

LIEGE  POUSTIE,  Engl  law.  A 
state  of  health,  in  contradistinction  to 
death-bed.  A person  possessed  of  lawful 
power  of  disposing,  is  said  to  bo  liege 
poustie. 

LIEU,  place.  In  lieu  of,  instead,  in 
the  place  of. 

LIEUTENANT.  This  word  has  now 
a narrower  meaning  than  it  formerly  had ; 
its  true  meaning  is  a deputy,  a substitute, 
from  the  French  lieu,  (place  or  post)  and 
tenant  (holder).  Among  civil  officers  we 
have  /icufrntiHt-yormioi'fi,  who  in  certain 
cases  perform  the  duties  of  governors ; 
(vide  the  names  of  the  several  states.) 
Lieutenants  of  police,  Arc.  Among  mili- 
tary men,  lieutenant-general,  was  formerly 
the  title  of  a commanding  general,  hut 
now  it  signifies  the  degree  above  major 
general.  Lieutenant-colonel,  is  the  officer 
between  the  colonel  and  the  major.  Lieu- 
tenant, simply,  signifies  the  officer  next 
below  a captain.  In  the  navy,  a lieu  ten- 
ant is  the  second  officer  next  iu  command 
to  the  captain  of  a ship. 

LIFE  is  the  aggregate  of  the  animal 
functions  which  resist  death. 

2.  — Tho  state  of  animated  beings, 
while  they  possess  the  power  of  feeling 
and  motion.  It  commences  iu  contem- 
plation of  law  generally  as  soon  as  the 
infant  is  able  to  stir  in  the  mother's 
womb,  1 Bl.  Com.  129;  3 Inst.  50; 
Wood’s  Inst.  11  ; and  ceases  at  death. 
Lawyers  and  legislators  are  not  however 
the  best  physiologists,  and  it  may  be 
justly  suspected  that  in  fact  life  com- 
mences before  the  mother  can  perceive 
any  motion  of  the  foetus.  1 Beck’s  Med. 
Jur.  291. 

3.  — For  many  purposes,  however,  life 
is  considered  as  begun  from  the  moment 
of  conception,  vide  Fat  us  ; Jh  ventre  sa 

mere.  But  in  order  to  acquire  and  trans- 
fer civil  rights  the  child  must  be  l>orn 
alive.  Whether  a child  is  born  alive  is 
to  bo  ascertained  from  certain  signs 
which  are  always  attendant  upon  life. 
The  fact  of  the  child's  crying  is  the 
most  certain.  There  may  be  a certain  ( 


motion  in  a new  bom  infant  which  may 
last  even  for  hours,  and  yet  there  may 
not  bo  complete  life.  It  seems  that  in 
order  to  commence  life  the  child  must 
be  bom  with  the  ability  to  breathe,  and 
must  actually  have  breathed.  1 Briand, 
Med.  Leg.  lore  partie,  c.  0,  art.  1. 

4.  — Life  is  presumed  to  continue  at 
least  till  one  hundred  years.  9 Mart. 
Lo.  11.257.  See  Death;  Survivorship. 

5.  — Life  is  considered  by  the  law  of 
the  utmost  importance,  and  its  most 
anxious  care  is  to  protect  it. 

Life-estate.  Vide  Estate  for  life , 
and  3 Saund.  338,  h.  note ; 2 Kent,  Com. 
285;  4 Kent,  Com.  23;  1 llov.  Suppl. 
to  Vcs.  jr.  871,  381 ; 2 Id.  45,  249, 
330,  840,  898,  407 ; 8 Com.  Dig.  714. 

Life-rent,  in  Scotland,  is  a right  to 
use  and  enjoy  a thing  during  life,  tho 
substance  of  it  being  preserved.  A life- 
rent  cannot,  therefore,  be  constituted 
upon  things  which  perish  in  the  use; 
and  though  it  may  upon  subjects  which 
gradually  wear  out  by  time  as  household 
furniture,  &c.,  yet  it  is  generally  applied 
to  heritable  subjects.  Life-rents  are 
divided  into  conventional  and  legal. 

2.  — 1.  Tho  conventional  aro  either 
simple  or  by  reservation.  A simple 
life-rent,  or  by  a separate  constitution, 
is  that  which  is  granted  by  the  proprietor 
in  favour  of  another.  A life-rent  by 
reservation  is  that  which  a proprietor 
reserves  to  himself,  in  the  same  writing 
by  which  he  conveys  the  fee  to  another. 

3.  — 2.  Life-rents,  by  law,  are  the 
terce  and  the  courtesy.  See  Terce; 
(Jour test/. 

L1GAN  or  LAGAN.  Goods  cast 
into  the  sea  tied  to  a buoy,  so  that  they 
may  be  found  again  by  the  owners,  aro 
so  denominated.  When  goods  are  east 
into  the  sea  in  storms  or  shipwrecks, 
and  remain  there  without  coming  to  land, 
they  arc  distinguished  by  the  barbarous 
names  of  jetsam,  (q.  v.)  flotsam,  (q.  v.) 
and  ligan.  5 Rep.  108;  Uurg.  Tr.  48; 
1 Bl.  Com.  292. 

LIGEANCE.  The  true  and  faithful 
obedience  of  a subject  to  his  sovereign, 
of  a citizen  to  his  government.  It  signi- 
fies also  the  territory  of  a sovereign.  See 
Allegiance. 
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LIGHTERMAN,  is  the  owner  or 
manager  of  a lighter.  A lighterman  is 
considered  as  a common  currier.  See  i 
Lighter*. 

LIGHTERS,  cr/mmerce,  arc  small 
vessels  employed  in  loading  and  unload- 
ing larger  vessels. 

2. — The  owners  of  lighters  arc  liable, 
like  other  common  carriers,  for  hire ; it  is 
a term  of  the  contract  on  the  part  of  the 
carrier  or  lighterman,  implied  by  law, 
that  his  vessel  is  tight  and  fit  for  the 
purpose  or  employments  for  which  he 
offers  and  holds  it  forth  to  the  public;  it 
is  the  immediate  foundation  and  sub- 
stratum of  the  contract  that  it  is  so : the 
law  presumes  a promise  to  that  effect  on 
the  part  of  the  carrier  without  actual 
proof,  and  every  reason  of  sound  policy 
and  public  convenience  requires  it  should 
be  so.  5 East,  428  ; Abbott  on  Sh.  225 ; 

1 Marsh,  on  Ins.  2.54;  Park  on  Ins. 
23;  Weak,  on  Ins.  328. 

LIGHTS,  are  those  openings  in  a wall 
which  are  made  rather  for  the  admission 
of  light,  than  to  look  out  of.  (»  Moore, 
C.  B.  47 ; 9 Bingh.  R.  305 ; 1 Lev.  122 ; 
Civ.  Code  of  Lo.  art.  711.  See  Ancient 
Light*}  Windows. 

LIMBS,  arc  those  members  of  a man 
which  may  be  useful  to  him  in  fight, 
and  the  unlawful  deprivation  of  which 
by  another  amounts  to  a mayhem  at 
common  law.  1 El.  Com.  130.  If  a 
man,  dc/endendo,  commit  homicide, 
he  will  l)e  excused ; and  if  he  enter  into 
an  apparent  contract,  under  a well- 
grounded  npprchensiou  of  losing  his  life 
or  limbs,  he  may  afterwards  avoid  it.  1 
El.  130. 

LIMITATION,  estate*.  When  an 
estate  is  so  expressly  confined  and  limited 
by  the  words  of  its  creation,  that  it  can- 
not endure  for  a longer  time  than  till 
the  contingency  shall  happen,  upon  which 
the  estate  is  to  fail,  this  is  denominated 
a limitation  ; as  wheu  laud  is  granted  to 
a man  while  he  continues  unmarried,  or 
until  the  rents  and  profits  shall  have 
made  a certain  sum,  and  the  like ; in  1 
these  eases  the  estate  is  limited,  that  is, 
it  does  not  go  beyond  the  happening  of 
the  contingency.  2 El.  Com.  155;  10 
Co.  41;  Bac.  Ab.  Conditions,  II;  Co.  | 


Litt.  236  b;  4 Kent,  Com.  121  ; Tho. 
Co.  Litt.  Index,  h.  t. ; 10  Vin.  Ab.  218 ; 
1 Vern.  483,  n. ; 4 Yes.  Jr.  718. 

2. — There  is  a difference  between  a 
limitation  and  a condition.  When  a 
thing  is  given  until  an  event  shall  arrive; 
this  is  called  a limitation ; but  when  it 
is  given  generally,  and  the  gift  is  to  bo 
defeated  upon  the  happening  of  an  un- 
certain event,  then  the  gift  is  conditional. 
For  example,  when  a man  gives  a legacy 
to  his  wife,  while , or  an  h*n<j  as,  she  shall 
remain  his  widow,  or  until  she  shall 
marry,  the  estate  is  given  to  her  only  for 
the  time  of  her  widowhood,  and,  cm  her 
marriage,  her  right  to  it  determines. 
Eac.  Ab.  Conditions,  11.  But  if  instead 
of  giving  the  legacy  to  the  wife,  as  ubove 
mentioned,  the  gift  had  been  to  her  gene- 
rally, with  a proviso,  or  on  condition  that 
she  should  not  marry,  or  that  if  she 
married  she  should  forfeit  her  legacy, 
this  would  be  a condition,  and  such  con- 
dition being  in  restraint  of  marriage, 

. would  be  void. 

LIMITATION,  remedial,  is  a bar  to 
the  alleged  right  of  a plaintiff  to  recover 
in  an  action,  caused  by  the  lapse;  of  a 
certain  time  appointed  by  law;  or,  it  is 
the  end  of  the  time  appointed  by  law, 
during  which  a party  may  sue  for  and 
recover  a right.  It  is  a maxim  of  the 
common  law,  that  a right  never  dies, 
and,  as  far  as  contracts  were  concerned, 
there  was  no  time  of  limitation  to  actions 
on  such  contracts.  The  only  limit  there 
was  to  the  recovery  in  cases  of  torts,  was 
the  death  of  one  of  the  parties ; for  it 
was  a maxim  actio  jxrrsona/is  moritur 
cum  jtenonn.  This  unrestrained  power 
of  commencing  actions  at  any  period, 
however  remote  from  the  original  cause 
of  actions,  was  found  to  encourage  fraud 
and  injustice ; to  prevent  which,  to  assure 
the  titles  to  land,  to  quiet  the  possessions 
of  the  owner,  and  to  prevent  litigation, 
statutes  of  limitation  were  passed.  This 
was  effected  by  the  statutes  of  32  lien. 
8,  c.  2,  and  21  Joe.  1,  c.  16.  These 
statutes  were  adopted  and  practised  upon 
in  this  country,  in  several  of  the  states, 
though  they  are  now  in  many  of  the 
states  in  most  respects  superseded  by  the 
enactments  of  other  acts  of  limitation. 
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2.  — Before  proceeding  to  notice  the 
enactments  on  this  subject  in  the  several 
States,  it  is  proper  to  call  the  attention 
of  the  reader  to  the  rights  of  the  govern- 
ment to  sue  untrammelled  b y any  statute 
of  limitation  ; unless  expressly  restricted, 
or  by  necessary  implication  included.  It 
has  therefore  been  decided  that  the  gene- 
ral words  of  a statute  ought  not  to  in- 
clude the  government,  or  affect  its  rights, 
unless  the  construction  be  clear  and 
indisputable  upon  the  text  of  the  act,  2 
Mason’s  li.  314  ; for  no  laches  can  be 
imputed  to  the  government,  4 Mass.  K. 
528;  2 Overt.  It.  852;  1 Const.  Rep. 
125;  4 Ilenn.  A M.  58;  8 Serg.  A 
Rawle,  201 ; 1 Bay’s  It.  2G.  The  acts 
of  limitation  passed  by  the  several  states 
are  not.  binding  upon  the  government  of 
the  United  Suites,  in  a suit  in  the  courts 
of  the  United  States.  2 Mason’s  It. 
811. 

3.  — For  the  following  abstract  of  the 
laws  of  the  United  States  and  of  the  sove- 
ral  states,  regulating  the  limitations  of 
actions,  the  author  has  been  much 
assisted  by  the  appoudix  of  Mr.  Angell's 
excellent  treatise  on  the  Limitation  of 
Actions. 

4.  — United  Slab'*. — 1.  On  contract*. 
All  suits  on  marshals’  bonds  shall  be 
commenced  and  prosecuted  within  six 
years  after  the  right  of  action  shall  have 
accrued,  and  not  after;  saving  the  rights 
of  infants,  femes  covert,  and  persons  non 
compos  mentis,  so  that  they  may  sue 
within  three  years  after  disability  remo- 
ved. Act  of  April  10,  1800,  s.  1. 

5.  — 2.  On  Ityal  proceeding/ s.  Writs 
of  error  must  bo  brought  within  five 
years  after  judgment  or  decree  com- 
plained of;  saving  in  cases  of  disability 
the  right  to  bring  them  live  years  after 
its  removal.  Act  of  September  24th, 
1789,  s.  22.  And  the  like  limitation  is 
applied  to  bills  of  review.  1 0 Wheat.  14G. 

G. — 3.  Penalties.  Prosecutions  under 
the  revenue  laws,  must  be  commenced 
wilkiu  three  years.  Act  of  March  2, 
1799,  s.  89;  Act  of  March  1,  1823. 
Suits  for  penalties  respecting  copy-rights,  j 
within  two  years.  Act  of  April  29, 
1802,  s.  3.  Suits  in  violation  of  the 
provisions  of  the  act  of  1818  respecting 


the  slave  trade,  must  be  commenced 
within  five  years.  Act  of  April  20, 
1818,  s.  9. 

7. -4.  Crimea.  Offeuces  punishable 
by  a court  martial  must  he  proceeded 
against  within  two  years  unless  the  per- 
son by  reason  of  having  abscuted  him- 
self, or  some  other  manifest  impediment, 
has  not  been  amenable  to  justice  within 
that  periisl.  The  act  of  April  30, 
1790,  s.  31,  limits  the  prosecution  and 
trial  of  treason  or  other  capital  offence, 
wilful  murder  or  forgery  excepted,  to 
three  years  next  after  their  commission ; 
and  lbr  offences  not  capital  to  two  years, 
unless  the  party  has  fled  from  justice. 
2 Crunch,  33G. 

8.  — Alabama. — 1.  As  to  real  estate. 
1.  After  twenty  years  after  title  accrued, 
no  entry  can  lie  made  into  lauds.  2. 
No  action  for  the  recovery  of  laud  can 
lx*  maintained,  if  commenced  after  thirty 
years  after  title  accrued.  3.  Actions  on 
claims  by  virtue  of  any  title  which  has 
not  been  confirmed  by  either  of  the 
boards  of  commissioners  of  the  United 
States,  for  adjusting  laud  claims,  Ac.  and 
not  rccoguiscd  or  confirmed  by  any  act 
of  congress,  are  barred  after  three  years; 
there  is  a proviso  as  to  lands  formerly 
in  West  Florida,  and  in  favour  of  per- 
sons under  disabilities. 

9.  — 2.  As  to  j/trsunal  actions.  1.  Ac- 
tions of  trespass,  yuarc  clausum  fra/it ; 
trespass;  detinue;  trover;  replevin  for 
taking  away  of  goods  and  chattels;  of 
debt,  founded  on  any  lending  or  con- 
tract, without  specialty,  or  for  arrearages 
of  rent  on  a parol  demise;  of  account 
and  upon  the  case,  (except  actions  for 
slander,  and  such  as  concern  the  trade 
of  merchandise  between  mcrclmut  and 
merchant,  their  factors  or  agents,)  are  to 
bo  commenced  within  six  years  next 
after  the  cause  of  actiou  accrued,  and 
uot  after. 

10.  — 2.  Actions  of  trespass  for  as- 
saults, menace,  battery,  wounding  und 
imprisonment,  or  any  of  them,  are 
limited  to  two  years. 

J 1 . — 3.  Actions  for  words  to  one 
year. 

12. — l.  Actions  of  debt  or  covenaut 
for  reut  or  arrearages  of  rent,  founded 
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upon  any  lease  under  seal,  or  upon  any 
single  or  penal  bill  for  the  payment  of 
money  only,  or  on  any  obligation  with 
condition  for  the  payment  of  money  only, 
or  upon  any  award  under  the  hands  and 
seals  of  arbitrators;  are  to  bo  commenced 
within  sixteen  years  after  the  cause  of 
action  accrued,  and  not  after;  hut  if  any 
payment  has  been  made  on  the  same  at 
any  time,  then  sixteen  years  from  the 
time  of  such  payment. 

18. — 5.  Judgments  cannot  be  re- 
vived after  twenty  years. 

14. — (5.  A new  action  must  be  brought 
within  one  year,  when  the  former  has 
been  reversed  on  error,  or  the  judgment 
has  been  arrested. 

15 — 7.  Actions  on  hook  accounts  must 
be  commenced  within  three  years,  except 
in  the  ease  of  trade  or  merchandise  bo- 
tween  merchant  and  merchant,  their 
factors  or  agents. 

16.  — 8.  Writs  of  error  must  be  sued 
out  within  three  years  after  final  judg- 
ment. 

17.  — Arkansas.  1 . As  to  lands*  No 
action  for  the  recovery  of  any  lauds  or 
tenements,  or  for  the  recovery  of  the 
possession  thereof,  shall  be  maintained 
unless  it  appears  that  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was 
seised  or  possessed  of  the  premises  in 
question  within  ten  years  before  the 
commencement  of  such  suit.  Act  of 
March  3,  1838,  s.  1,  Rev.  Sfcat.  527. 
No  entry  upon  lands  or  tenements  shall 
be  deemed  sufficient  or  valid  as  a claim, 
unless  an  action  be  commenced  thereon 
within  one  year  after  such  entry,  aud 
within  ten  years  from  the  time  when  the 
right  to  make  such  entry  descended  and 
accrued.  Id.  s.  2.  The  right  of  any 
person  to  the  possession  of  any  lands  or 
tenements,  shall  not  be  impaired  or  af- j 
footed  by  a descent  cast  in  consequence 
of  the  death  of  any  person  in  possession 
of  such  estate.  Id.  s.  3. 

18.  — The  savings  are  as  follows:  If 

any  person  entitled  to  commence  any 
action  in  the  preceding  sections  specified, 
or  to  make  an  entry,  be,  at  the  time 
such  title  shall  first  descend  or  accrue; 
first,  within  the  age  of  twenty-one  years ; 
second,  insane ; third,  beyond  the  limits  j 


of  the  state;  or,  fourth,  a married  wo- 
man ; the  time  during  which  such  dis- 
abilities shall  continue,  shall  not  bo 
deemed  any  portion  of  the  time  m this 
act  limited  for  the  commencement  of 
such  suit,  or  the  making  of  such  entry ; 
but  such  person  may  briug  such  action, 
or  make  such  entry,  after  the  time  so 
limited,  aud  within  five  years  after  such 
disability  is  removed,  hut  not  after  that 
period.  Id.  s.  4.  If  any  person  en- 
titled to  commence  any  such  aetion,  or 
make  such  entry,  die  during  the  con- 
tinuance of  such  disability  specified  in 
the  preceding  section,  and  uo  determina- 
tion or  judgment  be  had  of  the  title, 
right,  or  action  to  him  accrued,  his  heirs 
may  commence  such  action,  or  make 
such  entry,  after  the  time  in  this  act 
limited  for  that  purpose,  and  within  five 
years  after  his  death,  and  not  after  that 

period.  Id.  & 5,  Re?.  St.it.  527. 

19.  — 2.  As  to  personal  actions.  1. 
The  following  actions  shall  be  com- 
menced within  three  years  after  the 
cause  of  action  shall  accrue : first,  all 
actions  founded  upon  any  contract,  obli- 
gation, or  liability,  (not  under  seal,) 
excepting  such  as  are  brought  upon  the 
judgment  or  decree  of  some  court  of 
record  of  the  United  .States,  of  this,  or 
some  other  state;  second,  all  aetious 
upon  judgments  rendered  in  any  court 
not  being  a court  of  record ; third,  all 
actions  for  arrearages  of  rent,  (not  re- 
served by  some  instrument  under  seal); 
fourth,  all  actions  of  account,  assumpsit, 
or  on  the  case,  founded  on  any  contract 
or  liability,  expressed  or  implied;  fifth, 
all  actions  of  trespass  on  lands,  or  for 
libels;  sixth,  all  actions  for  taking  or 
injuring  any  goods  or  chattels.  Id.  s.  6, 
Rev.  Stat.  527,  528. 

20.  — 2.  The  following  actions  shall 
be  commenced  within  one  year  after  the 
cause  of  action  shall  accrue,  and  not 
after : first,  all  special  aetious  on  the 
wise  for  criminal  conversation,  assault 
and  battery  and  false  imprisonment; 
second,  all  actions  for  words  spoken, 
slandering  the  character  of  another ; 
third,  ail  words  spoken  whereby  special 
damages  are  sustained.  Id.  s.  7. 

21.  — 3.  All  actions  against  sheriffs  or 
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Other  officers,  for  the  escape  of  any  per- 
son imprisoned  on  civil  process,  shall  be 
commenced  within  one  year  from  the 
time  of  such  escape,  and  not  alter.  Ib. 
s.  8. 

22.  — 4.  All  actions  against  sheriffs 
and  coroners,  upon  any  liability  incurred 
by  them,  by  the  doing  any  act  in  their 
official  capacity,  or  by  the  omission  of 
any  official  duty,  except  for  escapes,  shall 
be  brought  within  two  years  after  the 
cause  of  action  shall  have  accrued,  and 
not  thereafter.  Id.  s.  9. 

23.  — 5.  All  actions  upon  penal  star 
tutes,  where  the  penalty  or  any  part 
thereof,  goes  to  the  state,  or  any  county, 
or  person  suing  for  the  same,  shall  be 
commenced  within  two  years  after  the 
offence  shall  have  been  committed,  or 
the  cuuso  of  actiou  shall  have  accrued. 
Id.  s.  10. 

24.  — (5.  All  actions  not  included  in 
» the  foregoing  provisions,  shall  l>c  com- 
menced within  live  years  after  the  cause 
of  action  shall  have  accrued.  Id.  s.  1 1 . 

26.  — 7.  In  all  actions  of  debt,  ac- 
• count  or  ussuni]>sit,  brought  to  recover 

any  IkiIuiicc  due  upon  a mutual,  open 
account  current,  the  cause  of  actiou  shall 
be  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  such  ac- 
count. Id.  s.  12. 

20. — The  savings  areas  follows:  l. 
If  any  person  entitles!  to  bring  any  uc- 
tion  in  the  preceding  seven  sections 
mentioned,  except  in  actions  against 
sheriffs  for  escapes,  and  actions  of  slander, 
shall,  at  the  time  of  action  accrued,  be 
either  within  the  ago  of  twenty-one 
years,  or  insane,  or  beyond  the  limits  of 
this  state,  or  a married  woman,  such 
person  shall  be  at  lil>erty  to  bring  such 
action  within  the  time  specified  in  this 
act,  after  such  disability  is  removed. 
Id.  s.  13. 

27.  — 2.  If  any  person  entitled  to 
bring  an  action  in  the  preceding  provi- 
sions of  this  act  H|M;citied,  die  before  the 
expiration  of  the  time  limited  for  the 
commencement  of  such  suit,  and  such 
cause  of  action  shall  survive  to  his 
representatives,  his  executors  or  admin- 
istrators may,  after  the  expiration  of 
such  time,  and  within  yiie  year  after 
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such  death,  commence  such  suit,  hut  not 
after  that  period.  Id.  s.  19. 

28.  — 8.  If  at  any  time  when  any 
cause  of  action  s|»eeificd  in  this  act  ac- 
crues against  any  person,  lie  be  out  of 
the  state,  such  action  may  be  com- 
menced within  the  times  herein  respect- 
ively limited,  after  the  return  of  such 
person  into  the  state ; and  if,  after  such 
cause  of  action  shall  have  accrued,  such 
person  depart  from,  and  reside  out  of 
the  state,  the  time  of  his  absence  shall 
not  Ikj  deemed  or  taken  as  any  |wrt  of 
the  time  limited  for  the  commencement 
of  such  action.  Id.  s.  20.  If  any  per- 
son, by  Icuviug  the  county,  absconding 
or  concealing  himself,  or  any  other  im- 
proper act  of  his  own,  prevent  the  com- 
mencement of  any  uctiou  in  this  act 
specified,  such  action  may  be  commenced 
within  the  times  respectively  limited, 
after  the  commencement  of  such  action 
shall  have  ceased  to  be  so  prevented. 
Id.  s.  20. 

29.  — I.  None  of  the  provisions  of  this 
act  shall  apply  to  suits  brought  to  enforce 
payment  on  hills,  notes,  or  evidences  of 
debt  issued  by  any  bank,  or  monied  cor- 
poration. Id.  s.  18. 

30.  — Connecticut.  1.  As  to  kinds. 
No  person  can  make  an  entry  into  lands 
after  fifteen  years  next  alter  his  right  or 
title  first  accrued  to  the  same ; and  iio  such 
entry  is  valid  unless  an  action  is  after- 
wards commenced  thereupon,  and  is 
prosecuted  with  effect  within  one  year 
next  after  the  making  thereof;  there  is 
a proviso  in  favour  of  disabled  persons, 
who  may  sue  within  five  years  after  the 
disability  has  been  removed. 

3 1 .  — 2.  A s to  personal  actions.  1 . In 
actions  on  specialties  and  promissory 
notes,  not  negotiable,  the  limitation  is 
seventeen  years,  with  a saving  that  “ per- 
sons legally  incapable  to  bring  an  action 
on  such  Loud  or  writing  at  the  accruing 
of  the  right  of  action,  may  bring  the 
same  within  four  years  after  becoming 
legally  capable.” 

32 2.  Actions  of  account,  of  debt 

on  book,  on  simple  contract,  or  assump- 
sit, founded  on  an  implied  contract,  or 
upon  any  contract  in  writing,  iiot  under 
seal,  (except  promissory  notes  not  uego- 
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liable,)  within  six  years,  saving  us  above 
three  years. 

83.  — 3.  In  trespass  on  the  case,  six 
years,  but  no  savings. 

84.  — l.  Actions  founded  upon  ex- 
press contracts  not  reduced  to  writing; 
upon  trespass;  or  ujmui  the  ease  for 
words;  three  years  and  no savings. 

85.  — 5.  Actions  founded  on  penal 
statutes  one  year  after  the  commission  of 
the  offence. 

80. — 0.  A new  suit  must  be  com- 
menced within  one  year  after  reversal  of 
the  former,  or  when  it  was  arrested. 

37. — Delaware.  1 . Am  to  land 's. 
Twenty  years  of  adverse  possession  of 
land  is  u bar.  The  general  principles  of 
the  English  law  on  this  subject,  have 
been  adopted  in  this  state. 

88. — 2.  As  to  pt:r&maf  actions.  All 
actions  of  trespass  (juarc  clausum  fregit; 
of  detinue;  trover  and  replevin,  for 
taking  away  goods  or  chattels;  upon 
account  and  upon  the  case;  (other  than 
actions  between  merchant  and  merchant, 
their  factors  and  servants,  relating  to 
merchandise;)  upon  the  case  for  words; 
of  debt  grounded  upon  any  lending  or 
contract  without  specialty;  of  debt  for 
arrearages  of  rent ; and  nil  actions  of 
tresjKiss,  assault,  battery,  menace,  wound- 
ing or  imprisonment,  shall  be  com- 
menced and  sued  within  three  years  next 
after  the  cause  of  such  action  or  suit  ac- 
crues, and  not  after. 

39.  — The  2d  section  of  the  same  act 
contains  a saving,  in  favour  of  persons 
who,  at  the  time  of  the  cause  of  action 
accrued,  are  within  the  age  of  twenty- 
one  years;  femes  covert;  ]>ersons  of 
insane  memory,  or  imprisoned.  Such 
persons  must  bring  their  actions  within 
one  year  next  after  the  removal  of  such 
disability  as  aforesaid. 

40.  — In  the  3d  section  of  the  same 
act,  provision  is  made,  that  no  person 
not  keeping  a day  book,  or  regular  book 
of  accounts,  shall  be  admitted  to  prove 
or  require  payment  of  any  account  of 
longer  standing  than  one  year  against 
the  estate  of  any  person  dying  within 
the  state,  or  if  it  consist  of  many  particu- 
lars, unless  every  charge  therciu  shall 
have  accrued  within  three  years  uext  bc- 


fore  the  death  of  the  deceased,  and 
unless  the  truth  and  justice  thereof  shall 
be  made  to  uppear  by  one  sufficient  wit- 
ness; and  in  ease  of  a regular  book  of 
accounts,  uidcss  such  uccouut  shall  have 
accrued  or  arisen  within  three  years 
before  the  death  of  the  deceased  person. 

41.  — In  section  6th,  there  is  a saving 
of  the  rights  or  demands  of  infants,  feme 
coverts,  |*ersons  of  insane  lm  luory,  or 
imprisoned,  so  their  accounts  be  proved 
and  their  claims  prosecuted  within  one 
year  after  the  removal  of  such  disa- 
bility. 

42.  — By  a supplementary  act,  it  is 
declared,  that  nothing  contained  in  this 
act,  shall  extend  to  any  intercourse  be- 
tween merchant  and  merchant,  according 
to  the  usual  course  of  mercantile  busi- 
ness, nor  to  any  demands  founded  ou 
mortgages,  bonds,  bills,  promissory  notes, 
or  settlements  under  the  hands  of  the 
parties  concerned. 

43.  — All  actions  upon  administration, 
guardian  and  testamentary  bonds,  must 
be  commenced  within  six  years  after 
passing  the  said  bonds;  and  actions  on 
sheriff’s  recognizances,  within  sevcu  years 
after  the  entering  into  such  recogni- 
zances, and  uot  after ; saving  in  all  these 
eases,  the  rights  of  infants,  femes  covert, 
persons  of  insane  memory,  or  imprisoned, 
of  bringing  such  actions  on  administra- 
tion, guardian  or  testamentary  bonds, 
within  three  years  after  the  removal  of 
the  disability,  and  on  sheriff’s  recogni- 
zances within  one  year  after  sueh  disa- 
bility removed. 

44.  — No  appeal  can  be  taken  from 
any  interlocutory  order,  or  final  decrees 
of  the  chancellor,  but  within  one  year 
uext  after  making  and  signing  the  finul 
decree,  unless  the  person  entitled  to  such 
appeal  be  an  infant,  feme  covert,  non 
compos  mentis,  or  a prisoner. 

45.  — No  writ  of  error,  can  be  brought 
upon  any  judgment,  hut  within  five  years 
after  the  confessing,  entering  or  render- 
ing thereof,  unless  the  person  entitled 
to  sueh  writ,  be  an  infant,  feme  covert, 
non  compos  mentis,  or  a prisoner,  and 
then  within  five  years  exclusive  of  the 
time  of  such  disability.  Constitution, 
article  5,  s.  13, 
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46.  — Tlicrc  is  no  saving  in  favour  of 
foreigners  or  citizens  of  other  states. 
The  courts  of  this  state  have  adopted  the 
general  principles  of  the  Knglisli  law. 

47.  — Florida.  A.  Ax  to  land*.  Writs 
of  forincdon  in  descender,  remainder,  or 
reverter,  must  l>e  brought  within  twenty 
years.  Act  of  Nov.  10,  18*28,  see.  1, 
Duval,  154.  Infants,  femes  covert,  per- 
sons non  compos  mentis,  or  prisoners, 
may  sue  within  ten  yean  after  disability 
is  removed.  Id.  s.  *2.  A writ  of  right 
on  seisin  of  ancestor  or  predecessor 
within  fifty  years  j other  possessory  ac- 
tion on  seisin  of  ancestor  or  predecessor, 
within  forty  years ; real  action  ou  plain- 
tiff’s possession  or  seisiu  within  thirty 
years.  Id.  sec.  3. 

48.  — 2.  Ax  to  personal  actions.  All 
actions  upon  the  case,  other  than  for 
slander,  actions  for  accounts,  for  tres- 
pass, debt,  detinue,  and  replevin  for 
goods  and  chattels,  and  actions  of  tres- 
pass qua  re  clausum  fregit,  within  five 
years.  Actions  of  trespass,  assault,  bat- 
tery, wounding  and  imprisonment  or  any 
of  them  within  three  years;  and  actions 
for  words  within  one  year.  Id.  s.  4. 
There  is  a saving  in  favour  of  infants, 
femes  covert,  persons  non  compos  mentis, 
imprisoned,  or  beyond  seas  or  out  of  the 
country,  who  may  bring  suit  within  the 
same  time  after  the  disability  has  been 
removed.  All  actions  on  book  accounts 
shall  be  brought  within  two  years. 

49.  — 3.  As  to  crimes.  All  offences 
not  punishable  with  death  shall  lx*  pro- 
secuted within  two  years.  Act  of  Feb. 
10,  1832,  s.  78.  All  actions,  suits  and 
presentments  upon  penal  acts  of  the 
General  Assembly,  shall  be  prosecuted 
within  one  year.  Act  of  Nov.  19,  1828, 
s.  18. 

50.  — Georgia. — 1 . As  to  lands.  Seven 
years’  adverse  jiossessiou  of  lauds  is  a 
bur;  with  a saving  in  favour  of  infants, 
femes  covert,  persons  non  congtos  mentis, 
imprisoned  or  beyond  seas. 

51.  — 2.  As  to  jte.rsonal  actions.  Twenty- 
years  is  a bar  in  personal  actions,  on 
bonds  tinder  seal ; other  obligations  not 
under  seal,  six  years;  trespass  quart 
clausum  fregit,  three  years;  trespass, 
assault  and  battery,  two  years ; slander , 


and  qui  tarn  actions,  six  months.  There 
arc  savings  in  favour  of  infants,  femes 
covert,  jHjrsons  non  conipos  mentis,  im- 
prisoned and  beyond  seas. 

52.  — No  other  savings  in  favour  of 
citizens  of  other  states  or  foreigners. 

53.  — As  tit  crimes.  In  cases  of  murder 
there  is  no  limitation.  In  all  other 
criminal  cases  where  tin;  punishment  is 
death  or  perpetual  imprisonment,  seven 
years;  other  felonies,  four  years ; coses 
punishable  by  line  and  imprisonment, 
two  years.  Prince’s  Dig.  573 — 579. 
Acts  of  1707,  1813,  and  1833.  See  1 
J iaws  of  Geo.  33 ; 2 Id.  344;  3 Id.  30; 
Pamphlet  Laws,  1833,  p.  143. 

54.  — Illinois.  1.  A*  to  lands.  No 
statute  on  this  subject. 

55.  — 2.  As  to  ^personal  actions.  All 
actions  of  trespass  quart  clausum  fregit ; 
all  actions  of  trespass;  detinue;  actions 
sur  trover;  and  replevin  for  taking  away 
gtHsls  and  chattels;  all  actions  of  ac- 
count; and  upon  the  case,  other  than 
such  accounts  us  concern  the  trade  of 
merchandise  between  merchant  mul  mer- 
chant, their  factors  and  servants;  all 
actions  of  debt,  grounded  upon  any  lend- 
ing or  contract  without  specialty  ; all 
actions  of  debt  for  arrearages  of  rent; 
all  actions  of  assault,  menace,  battery, 
wounding,  and  imprisonment,  or  uuy  of 
them,  which  shall  he  sued  or  brought, 
shall  ho  commenced  within  the  following 
times,  and  not  after — actions  upon  the 
case,  other  than  for  slander ; actions  of 
account,  and  actions  of  trespass,  debt, 
detinue  ami  replevin  for  goods  and  chat- 
tels,and  actions  of  trespass  quart  clausum 
fregit,  within  five  years  next  after  the 
cause  of  action  or  suit,  and  not  after ; 
and  the  actions  of  tresjmss  for  assault, 
battery,  wounding,  imprisonment,  or  any 
of  them,  within  three  years  next  after 
cause?  of  action  or  suit,  and  not  after; 
and  actions  for  slander,  within  one  year 
next  after  the  words  spoken. 

There  are  no  savings,  by  the  statute, 
in  favour  of  citizens  of  other  states,  or 
foreigners. 

56. — Indiana.  1.  As  to  lands.  “No 
action  of  ejectment  shall  he  commenced 
for  the  recovery  of  lands  or  tenements 
against  any  person  or  persons  who  may 


GO 


LTM 


MM 


have  been  in  the  quiet  ami  peaceable 
possession  of  the  same  under  an  adverse 
title  for  twenty  years,  either  in  his  own 
right,  or  the  right  of  any  other  person  or 
persons  under  whom  he  claims ; and  any 
action  of  ejectment  commenced  against 
the  provisions  of  this  act  shall  he  dis- 
missed at  the  cost  of  the  party  commen- 
cing the  same.  Provided,  however,  that 
this  net  shall  not  he  so  construed  as  to 
affect  any  person  who  may  be  a feme 
covert,  non  compos  mentis,  a minor,  or 
any  person  beyond  the  seas,  within  five 
years  after  such  disability  is  removed.” 
Rev.  Code,  c.  33,  see.  3,  January  13, 
1831. 

67.  — 2.  A*  to  personal  action*.  “All 
actions  of  debt  on  simple  contract,  and 
for  rent  arrear,  action  on  the  case,  (other 
than  slander,)  actions  of  account,  tres- 
pass, quare  clausum  frogit,  detinue  and 
replevin  for  goods  and  chattels,  shall  be 
commenced  within  five  years  after  the 
cause  of  action  accrued,  and  not  after. 
All  actions  of  trespass,  for  assault  and 
battery,  and  for  wounding  and  imprison- 
ment, shall  be  commenced  within  three 
years,  and  not,  after.”  Rev,  Code,  c. 
81,  see.  12,  January  29,  1831. 

68.  — 3.  Crimes.  “ All  criminal  pro- 
secutions for  offences,  the  affixed  penalty 
of  which  is  three  dollars,  or  less,  shall  he 
commenced  within  thirty  days,”  See. 
“ All  prosecutions  for  offences  except 
those  the  fixed  penalties  of  which  do  not 
exceed  three  dollars,  and  except  treason, 
murder,  arson,  burglary,  man  stealing, 
horse  stealing,  and  forgery,  shall  be  in- 
stituted within  two  years,”  Ac.  Revised 
Code,  ch.  23,  Feb.  10,  1831. 

60. — 1.  l*<  unl  actions.  “ All  actions 
upon  any  act  of  assembly,  now  or  here- 
after to  l>e  made,  when  the  right  is 
limited  to  the  party  aggrieved,  shall  be 
commenced  within  two  years,  Sec.,  and 
all  actions  of  slander  shall  he  commenced 
within  one  year,  &c.,  saving  the  right  of 
infants,  femes  covert,  persons  non  com- 
pos mentis,  or  without  the  jurisdiction  of 
tin*  United  States,  until  one  year  after 
their  several  disabilities  arc  removed.”  i 
Sec.  12. 

30. — 6.  Savings.  Provided  that  no 
statute  of  limitation  shall  ever  be  plead- 1 


ed  as  a lair,  or  operate  as  such  on  an  in- 
strument or  contract  in  writing,  whether 
the  same  l»e  sealed  or  unsealed,  nor  to 
running  accounts  between  merchant  and 
merchant.  Rev.  Code,  ch.  81,  s.  12. 

01. — And  provided  further,  that  on 
all  contracts  made  in  this  state,  if  the 
defendant  shall  he  without  the  same 
when  the  cause  of  action  accrued,  said 
action  shall  not  be  barred  until  the  times 
above  limited  shall  have  expired,  after 
the  defendant  shall  have  come  within 
the  jurisdiction  thereof,  and  on  all  con- 
tracts made  without  the  state,  if  the 
defendant  shall  have  left  the  state  or 
territory  when  the  same  was  made,  and 
come  within  the  jurisdiction  of  this  .state 
lx?fore  the  cause  of  action  accrued  there- 
on, the  plaintiff  shall  not  lx?  barred  his 
right  of  action,  until  the  time  above 
limited  after  the  said  demand  shall  have 
been  brought  within  the  jurisdiction  of 
this  state.  Rev.  Code,  ch.  81,  s.  12. 

32.  — Kentucky. — 1.  As  to  lands.  The 
act  of  limitation  takes  effect  in  a writ  of 
right  or  other  possessory  action,  in  thirty 
years  from  the  seisin  of  the  demandant 
or  his  ancestors.  In  ejectment  in  twenty 
years.  See  1 Litt.  380,  and  Sessions 
acta  1838—0,  page  330.  In  the  action 
of  ejectment  there  is  a saving  in  favour 
of  infants;  persons  insane  or  imprisoned; 
femes  covert,  to  whom  lands  have  de- 
scended during  the  coverture,  when  their 
cuuse  of  action  accrued.  These  persons 
may  sue  within  three  years  after  the  re- 
moval of  the  disability.  5 Litt.  00;  Id. 
07.  There  is  no  saving  in  favour  of 
non-residents  or  absent  persons.  6 Lift. 
00;  4 Bibb,  631.  But  when  the  pos- 
session has  been  held  for  seven  years 
under  a connected  title  in  law  or  equity 
deduciblc  of  record  from  the  common- 
wealth, claiming  title  under  an  adverse 
entry,  survey  or  patent,  no  writ  of  eject- 
ment. or  other  possessory  action  can  be 
commenced.  In  this  case  there  is  a sav- 
ing in  favour  of  infants,  Ac.  as  above, 
and  of  persons  out  of  the  United  States, 
in  the  service  of  the  Uuited  States  or  of 
this  state,  who  may  bring  actions  seven 
years  after  the  removal  of  the  disability. 
4 Litt.  55. 

33.  — 2.  -4s  to  personal  actions.  The 
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act  of  limitation  operates  on  simple  con- 
tracts (except  store  accounts)  in  five 
years.  Torts  to  the  person,  three  years. 
Torts,  except  torts  to  the  person,  five 
years.  Slander,  one  year.  Store  accounts, 
one  year  from  the  delivery  of  each  arti- 
cle ; except  in  cases  of  the  death  of  the 
creditor  or  debtor  before  the  expiration 
of  one  year,  when  the  further  time  of 
one  year  is  allowed  after  such  death. 

64.  — Savings  in  such  actions  of  simple 
contracts,  tort,  slander,  and  upon  store  ac- 
counts, in  favour  of  infants,  femes  covert, 
persons  imprisoned  or  insane  ut  the  time 
such  action  accrued,  who  have  the  full 
time  aforesaid  after  the  removal  of  their 
respective  disabilities  to  commence  their 
suit.  Hut  if  the  defendant  in  any  of  said 
personal  actions  absconds,  or  conceals 
himself  by  removal  out  of  the  country  or 
county  where  he  resides  when  the  cause 
of  action  accrues,  or  by  any  other  indi- 
rect ways  or  means  defeats  or  obstructs 
the  bringing  of  such  suits  or  action,  such 
defendant  shall  not  be  permitted  to  plead 
the  act  of  limitations.  1 Lilt.  380. 
There  is  no  saving  in  favour  of  non-resi- 
dents or  persons  absent.  Act  of  1823, 
s.  3,  Session  Acts,  p.  287. 

65.  — Ijuuvsiana. — The  Civil  Code, 
book  3,  title  23,  chapter  1,  section  3, 
provides  as  follows : 

66.  — § 1.  Of  flic,  prescription  of  one 
year. — Art.  341)9.  The  action  of  justices 
of  the  peaee  and  notaries,  and  persons 
performing  their  duties,  as  well  as  con- 
stables, for  the  fees  and  emoluments 
which  are  due  to  them  in  their  official 
capacity  ; that  of  masters  and  instructors 
in  the  arts  and  sciences,  for  lessons  which 
they  give  by  the  mouth ; that  of  inn- 
keepers and  such  others,  on  account  of 
lodging  and  board  which  they  furnish; 
that  of  retailors  of  provisions  and  liquors; 
that  of  workmen,  labourers  and  servants, 
for  the  payment  of  their  wages;  that  for 
the  payment  of  the  freight  of  ships  and 
other  vessels,  the  wages  of  the  officers, 
sailors,  and  others  of  the  crew;  that  for 
the  supply  of  wood  and  other  things 
necessary  for  the  construction,  equipment 
and  provisioning  of  ships  and  other  ves- 
sels, are  prescribed  by  one  year. 

67- — 3500. — In  the  cases  mentioned 


in  the  preceding  article,  the  prescription 
takes  place,  although  there  may  have 
been  a regular  continuance  of  supplies, 
or  of  labour  or  other  service.  It  only 
ceases,  from  the  time  when  there  has 
been  an  account  acknowledged,  a note  or 
bond,  or  a suit  instituted.  However, 
with  respect  to  the  wages  of  officers,  sai- 
lors and  others  of  the  crew  of  a ship,  this 
prescription  runs  only  from  the  day  when 
the  voyage  is  completed. 

68.  — 3501. — The  actions  for  injurious 
words,  whether  verbal  or  written,  and 
that  for  damages  caused  by  slaves  or 
animals,  or  resulting  from  offences  or 
quasi  offences;  that  which  a possessor 
may  institute,  to  have  himself  maintained 
or  restored  to  his  possession,  when  he  has 
been  disturbed  or  evicted ; that  for  the 
delivery  of  merchandise  or  other  effects, 
shipped  on  hoard  any  kind  of  vessels; 
that  for  damage  sustained  by  merchan- 
dise on  board  ships,  or  which  may  have 
happened  by  ships  running  foul  of  each 
other,  are  prescribed  by  one  year. 

69.  — 3502. — The  prescription  men- 
tioned in  the  preceding  article,  runs : 
with  inspect  to  the  merchandise  injured 
or  not  delivered,  from  the  day  of  the  ar- 
rival of  the  vessel,  or  that  on  which  she 
ought  to  have  arrived  ; and  in  the  other 
cases,  from  that  on  which  the  injurious 
words,  disturbance,  or  damage  were  sus- 
tained. 

70.  — § II.  Of  the  prefer!}  ft  ion  of  three 
years. — Art.  3503. — The  action  for  ar- 
rearages of  rent  charge,  annuities  and 
alimony,  or  of  the  hire  of  movables  or 
immovables : that  for  the  payment  of 
money  lent ; for  the  salaries  of  overseers, 
clerks,  secretaries,  and  of  teachers  of  the 
sciences,  for  lessons  by  the  year  or  quar- 
ter; that  of  physicians,  surgeons  and 
apothecaries,  for  visits,  operations  and 
medicines ; that  of  parish  judges,  sher- 
iffs, clerks  and  attorneys,  for  their  fees 
and  emoluments,  art*  prescribed  by  three 
years,  unless  there  1m*  an  account  acknowl- 
edged, a note  or  bond  givcu,  or  an  action 
commenced  before  that  time. 

71.  — 3504. — The  action  of  parties 
against  their  attorneys  for  the  return  of 
papers  delivered  to  them  for  the  interest 
of  their  suits,  is  prescribed  also  by  three 
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years,  reckoning  from  the  day  when  judg- 
ment, was  rendered  in  the  suit,  or  from 
the  revocation  of  the  powers  of  the  at- 
torneys. 

72.  — § I II.  Of  the  prescription  of  five, 
yearn. — Art.  3505. — Actions  on  hills  of 
exchange,  notes  payable  to  order  or  Insurer, 
except  bank  notes,  those  on  all  effects  ne- 
gotiable or  transferable  by  endorsement 
or  delivery,  are  proscribed  by  five  yearn, 
reckoning  from  the  day  when  these  en- 
gagements were  payable. 

73.  — 3506. — The  prescription,  men- 
tioned in  the  preceding  article,  ami  those 
described  above  in  the  paragraphs  I.  and 
II.  run  against  minors  and  interdicted 
persons,  reserving,  however,  to  them  their 
recourse  against  their  tutors  or  curators. 
They  run  also  against,  persons  residing 
ont  of  the  state. 

74.  — 3507. — The  action  of  nullity  or 
rosoision  of  contracts,  testaments  or  other 
acts;  that  for  the  reduction  of  excessive 
donations;  that  for  the  rescision  of  j>ar- 
titions  and  guaranty  of  the  portions,  arc 
proscribed  by  live  years,  when  the  person 
entitled  to  exercise  them  is  in  the  state, 
ami  ten  years  if  he  be  out  of  it.  This 
prescription  only  commences  against  mi- 
nors after  their  majority. 

75.  — §IV.  Of  the  prescript  inn  often 
years. — Art.  3508. — In  general,  all  per- 
sonal actions,  except  those  above  enu- 
merated, an;  prescribed  by  ten  years,  if  I 
the  creditor  bo  present,  and  by  twenty 
years,  if  Ik;  be  absent. 

76.  — 3500. — The  action  against  an 
undertaker  or  architect,  for  defect  of  con- 
struction of  buildings  of  brick  or  stone, 
is  prescribed  by  ten  years. 

77.  — 3510. — If  a master  suffer  a slave 
to  enjoy  his  lilx»rty  for  ton  years,  during 
his  residence  in  the  state,  or  for  twenty 
years  while  out  of  it,  he  shall  lose  all 
right  of  action  to  recover  possession  of 
the  slave,  unless  the  slave  be  a runaway 
or  fugitive. 

78.  — 3511. — The  rights  of  usufruct, 
use  and  habitation,  and  services,  are  lost 
by  non-use  for  ten  years,  if  the  person, 
having  a right  to  enjoy  them,  he  in  the 
state,  and  by  twenty  years  if  he  lie  absent. 

79.  — 5}  V.  Of  the  prescription  of  thirty 
years. — Art.  3512. — All  actions  for  im- 


movable property,  or  for  an  entire  estate, 
as  a succession,  are  prescribed  by  thirty 
yea i*8,  whether  the  parties  be  present  or 
absent  from  the  state. 

80.  — 3513. — Actions  for  the  revindi- 
cation of  slaves  are  prescrib'd  by  fifteen 
years,  in  the  same  manner  as  in  the  pre- 
ceding article. 

81.  — § VI.  Of  the  rules  relative  to  the 
prescription  operatin'/  a discharge  from 
debts. — Art.  3514.  In  cases  of  prescrip- 
tion releasing  debts,  one  may  prescribe 
against  a title  created  by  himself,  that  is, 
against  an  obligation  which  he  has  con- 
tracted . 

82.  — 3515. — Good  faith  not  being  re- 
quired on  the  part  of  the  person  pleading 
this  prescription,  the  creditor  cannot  com- 
pel him  or  his  heirs  to  swear  whether  the 
debt  lias  or  has  not  been  paid,  but  can 
only  blame  himself  for  not  having  taken 
his  measures  within  the  time  directed  by 
law ; and  it  may  be  that  the  debtor  may 
not  be  able  to  take  any  positive  oath  on 
the  subject. 

83.  — 3516. — The  prescription  releas- 
ing debts  is  interrupted  by  all  such 
causes  as  interrupt  the  prescription,  by 
which  property  is  acquired,  and  which 
have  been  explained  in  the  first  section 
of  this  chapter.  It  is  also  interrupted 
by  the  causes  explained  in  the  following 
articles. 

N4. — 3517. — A citation  served  upon 
one  joint  debtor,  or  his  acknowledgment 
of  the  debt,  interrupts  the  prescription 
with  regard  to  all  the  others  and  even 
their  heirs.  A citation  served  on  one  of 
the  heirs  of  a joint  debtor,  or  the  ac- 
knowledgment of  such  heir,  does  not 
interrupt  the  prescription,  with  regard 
to  the  other  heirs,  even  if  the  debt  was 
by  mortgage,  if  the  obligation  be  not 
indivisible.  This  citation  or  acknowl- 
edgment does  not  interrupt  the  prescrip- 
tion, with  regard  to  the  other  co-debtors, 
except  for  that  portion  for  which  such 
heir  is  bound.  To  interrupt  this  pre- 
scription for  the  whole,  with  regard  to 
the  other  co-debtors,  it  is  necessary, 
either  that  the  citations  be  served  on  all, 
or  the  acknowledgment  be  made  by  all 
the  heirs. 

85. — 3518. — A citation  served  on  the 
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principal  debtor,  or  his  acknowledgment,  I 
interrupts  the  prescription  on  the  part 
of  the  surety. 

86.  — 3519. — Prescription  does  not 
run  against  minors  and  persons  under 
interdiction,  except  in  the  cases  specified 
above. 

87.  — 3520. — Prescription  runsagainst 
the  wife,  even  although  she  be  not  sepa- 
rated of  property  by  marriage  contract 
or  by  authority  of  law,  for  all  sucli 
credits  as  she  brought  in  marriage  to  her  ' 
husbaud,  or  for  whatever  has  Iwen  pro- 
mised to  her  in  dower ; but  the  husbaud 
continues  responsible  to  her. 

88.  — Maine. — 1.  Ms  to  real  actions. 
The  writ  of  right  is  limited  to  thirty 
years ; writ  of  ancestral  seisin,  twenty- 
five  years ; writ  of  entry  on  party’s  own 
seisin,  twenty  years.  Stat.  of  Maine, 
ch.  62,  § 1,  2,  3.  But  by  the  revised 
statutes,  all  real  actions  are  limited  to 
twenty  years,  from  the  time  the  right 
accrues.  They  took  effect  on  the  first 
day  of  April,  1843.  Rev.  Stat.  T.  10, 
ch.  140,  § 1.  And  writs  of  right  and 
of  formedon  are  abolished  after  that  time. 
Rev.  Stat.  ch.  145,  § 1. 

89.  — 2.  As  to  permnal  actions.  When 
founded  on  simple  contract,  they  aro 
limited  after  six  years.  Rev.  Stat.  T.  | 
10,  ch.  146,  § 1 ; on  specialties,  twenty 
years.  Id.  § 1 1.  Personal  actions  found- 
ed on  torts  are  limited  to  six  years, , 
except  trespass  for  assault  and  battery, 
false  imprisonment,  slander  and  words 
and  libels,  which  arc  limited  to  two  years. 

Id.  § 1. 

90.  — 3.  As  to  penal  actions.  When  , 
brought  by  individuals  having  nu  interest 1 
in  the  penalty  or  forfeiture,  are  limited 
to  one  year,  Rev.  Stat.  T.  10,  ch.  146, 
§ 15;  when  prosecuted  by  the  state,  two 
years,  Id.  § 16. 

91.  — 1.  As  to  crimes.  Prosecutions 
for  crimes  must  be  commenced  within 
six  years,  when  the  party  charged  has 
publicly  resided  within  the  state,  except 
in  cases  of  treason,  murder,  arson  and 
manslaughter.  Rev.  Stat.  T.  12,  ch. 
167,  § 15. 

92.  — Maryland.  — 1.  As  to  lands. 
The  statute  of  21  Jac.  1,  c.  16,  is  in  force 
in  this  state. 


93.  — 2.  As  to  personal  actions.  By 
the  act  of  assembly,  1715,  c.  23,  actions 
of  account;  upon  the  case;  or  simple 
contract ; or  book  debt  or  account ; and 
of  debt  not  of  specialty;  detinue  and 
replevin  for  taking  away  goods  and  chat- 
tels; and  trespass  quare  clausum  fregit; 
must  be  brought  within  three,  years  en- 
suing the  cause  of  action,  and  not  after  : 
other  actions  of  trespass,  of  assault, 
battery,  wounding  and  imprisonment, 
within  one  year  from  the  time  of  the 
cause  of  action  accruing;  from  these 
provisions  are  excepted,  however,  such 
accounts  as  concern  the  trade  of  mer- 
chandise between  merchant  and  merchant, 
their  factors  and  servants  which  are  not 
resident  within  this  [province]  state. 
This  statute  also  enacts,  that  no  bill, 
bond,  judgment,  or  recognizance,  statute 
merchant  or  of  the  staple,  or  other 
s|>ecialty  whatsoever,  (except  such  as 
shall  be  taken  in  the  name  or  for  the 
use  of  our  sovereign  the  king,  Ac.)  shall 
be  u good  and  pleadable,  or  admitted  in 
evidence  ” against  any  person  of  this 
[province]  state,  after  the  principal 
debtor  and  creditor  have  both  been  dead 
twelve  years,  or  the  debt  or  thing  in  ac- 
tion above  twelve  years  standing. 

94.  — Persons  labouring  under  the  im- 
pediments of  infancy,  coverture,  insanity, 
or  imprisonment,  are  not  barred  until 
five  years  after  the  disability  has  been 
removed.  And  when  a personal  action 
abates  by  the  death  of  the  defendant, 
the  plaintiff  may  at  any  time  renew  his 
suit,  provided  it  be  commenced  without 
delay  after  letters  testamentary  have  been 
granted. 

95.  — Defendants  when  absent  from 
the  state  at  the  time  the  cause  of  action 
accrued,  cannot  compute  the  t ime  of  their 
I absence  in  order  to  bar  tin*  plaintiff,  but 

the  latter  may  prosecute  the  same  after 
the  presence  in  the  state  of  the  persons 
liable  thereto,  withiu  the  time  or  times 
limited  by  the  acts  of  limitation  in  such 
actions. 

I 96. — Massachusetts. — By  the  Revised 
.Statutes,  ch.  120,  it  is  provided  as  fol- 
lows, to  wit : 

| 97. — § 1.  The  following  actions  shall 
j be  commenced  within  slx  years  next  after 
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the  causei  of  action  shall  accrue,  und  not 
afterwards : 

98.  — First,  all  actions  of  debt,  found- 
ed upon  any  contract,  or  liability  not 
under  seal,  except  such  as  are  brought 
upon  the  judgment  or  decree  of  some 
court  of  record  of  the  United  States,  or 
of  this,  or  some  other  of  the  IT.  States: 

99.  — Secondly,  all  actions  upon  judg- 
ments rendered  in  any  court,  not  being 
a court  of  record : 

100.  — Thirdly,  all  actions  for  arrears 
of  rent: 

1 0 1 .  — Fourthly,  all  actions  of  assump- 
sit, or  upon  the  case,  founded  on  any 
contract  or  liability,  express  or  implied: 

102.  — Fifthly,  all  actions  tor  waste 
and  for  trespass  upon  land  : 

103.  — Sixthly,  all  actions  of  replevin, 
and  all  other  actions  for  taking,  detaining 
or  injuring  gomls  or  chattels: 

104.  — Seventhly,  all  other  actions  on 
the  cast*,  except  actions  for  slanderous 
words,  and  for  libels, 

105.  — § *2.  All  actions  for  assault  and 
battery,  and  for  false  imprisonment,  and 
all  actions  for  slanderous  words  and  for 
libols,  shall  Ik*  commenced  within  two 
years  next  after  the  cause  of  action  shall 
accrue,  and  not  afterwards. 

106.  — § 3.  All  actions  against  sheriffs, 
for  the, misconduct  or  negligence  of  their 
deputies,  shall  be  commenced  within 
four  years  next  after  the  cause  of  action 
shall  accrue,  und  not  afterwards. 

107.  — § 4.  None  of  the  foregoing 
provisions  shall  apply  to  any  action 
brought  upon  a promissory  note,  which 
is  signed  in  the  presence  of  an  attesting 
witness,  provided  the  action  be  brought 
by  the  original  jMiyce,  or  by  his  executor 
or  administrator,  nor  to  an  action  brought 
upon  any  bills,  notes,  or  other  evidences 
of  debt,  issued  by  any  bank. 

108.  — § 5.  In  all  actions  of  debt  or 
assumpsit,  brought  to  recover  the  balance, 
due  tt]>ori  a mutual  and  open  account 
current,  the  cause  of  action  shall  be 
deemed  to  have  accrued,  at  the  time  of 
the  last  item  proved  in  such  account. 

109.  — § 6.  If  any  person,  entitled  to 
bring  any  of  the  actions,  before  men- 
tioned in  t liin  chapter,  shall,  at  the  time 
when  the  cause  of  action  accrues,  be 


within  the  age  of  twenty  years,  or  a 
married  woman,  insane,  imprisoned,  or 
absent  from  the  United  States,  such  per- 
son may  bring  the  said  actions,  within 
the  times  in  this  chapter  respectively 
limited,  after  the  disability  shall  be  re- 
moved, or  within  six  years  after  the  dis- 
ability mentioned  in  the  preceding  section. 

110.  — §7.  All  personal  actions  on 
any  contract,  not  limited  by  the  forego- 
ing sections,  or  by  any  other  law  of  this 
commonwealth,  shall  be  brought  withiu 
twenty  years  after  the  accruing  of  the 
cause  of  action. 

1 1 1 .  — § 8.  When  any  person  shall  be 
disabled  to  prosecute  an  action  in  the 
courts  of  this  commonwealth,  by  reason 
of  his  being  an  alien  subject  or  citizen 
of  any  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of 
such  war  shall  not  bo  deemed  any  part 
of  the  respective  periods,  herein  limited 
for  the  commencement  of  any  of  the 
actions  before  mentioned. 

1 1*2. — § 9.  If,  at  the  time  when  any 
cause  of  action,  mentioned  in  this  chap- 
ter, shall  accrue  against  any  person,  he 
shall  be  out  of  the  state,  the  action  may 
be  commenced,  within  the  time  herein 
limited  therefor,  after  such  person  shall 
come  into  the  state;  and  if  after  any 
cause  of  action  shall  have  accrued,  the 
person  against  whom  it  has  accrued  shall 
be  absent  from  and  reside  out  of  the 
state,  the  time  of  his  absence  shall  not 
be  taken  as  any  jKirt  of  the  time  limited 
for  the  commencement  of  the  action. 

113.  — § 10.  If  any  person,  entitled 
to  bring  any  of  the  actions,  before  men- 
tioned in  this  chapter,  or  liable  to  any 
such  action,  shall  die  before  the  expira- 
tion of  the  time  herein  limited  therefor, 
or  within  thirty  days  after  the  expiration 
of  the  said  time,  and  if  the  cause  of 
action  does  by  law  survive,  the  action 
may  bo  commenced  by  or  against  the 
executor  or  administrator  of  the  deceased 
person,  us  the  case  may  lx*,  at  any  time 
within  two  years  after  the  grant  of  letters 
testamentary  or  of  administration,  and 
not  afterwards,  if  barred  by  the  provi- 
sions of  this  chapter. 

114.  — § 11.  If,  iu  any  action,  duly 
commenced  within  the  time  in  this  cha]>- 


LIM 


LIM 


65 


ter  limited  aud  allowed  therefor,  tlie  writ 
shall  fail  of  a sufficient  service  or  return, 
by  any  unavoidable  accident,  or  by  any 
default  or  neglect  of  the  officer  to  whom 
it  is  committed,  or  if  the  writ  shall  bo 
abated,  or  the  action  otherwise  avoided 
or  defeated,  by  the  death  of  any  party 
thereto,  or  for  any  matter  of  form,  or  if 
after  u verdict  for  the  plaintiff,  the  judg- 
ment shall  be  arrested,  or  if  a judgment, 
for  the  plaintiff  shall  be  reversed  on  a 
writ  of  error,  the  plaintiff  may  com- 
mence a new  action  for  the  same  cause, 
at  any  time  within  one  year  after  the 
abatement  or  other  determination  of  the 
origiual  suit,  or  after  the  reversal  of  the 
judgment  therein;  aud  if  the  cause  of 
action  does  by  law  survive,  his  executor 
or  administrator  may,  in  case  of  his 
death,  commence  such  uew  action  within 
the  said  one  year. 

115.  — § 12.  If  any  person,  who  is 
liable  to  any  of  the  actions  mentioned 
in  this  chapter,  shall  fraudulently  con- 
ceal the  cause  of  such  action  from  the 
knowledge  of  the  person  entitled  thereto, 
the  action  may  be  commenced,  at  any 
time  within  six  years  after  the  person, 
who  is  entitled  to  bring  the  same,  shall 
discover  that  he  has  such  cause  of  action, 
and  not  afterwards. 

1 16.  — Michigan. — 1.  A * to  lands. — 
See.  1.  In  all  real  actions  the  statute  of 
limitation  takes  effect  as  follows,  to  wit : 
In  all  actions  for  the  recovery  of  land 
the  statute  runs  after  twenty  years  from 
the  time  the  cause  of  action  accrued,  or 
within  twenty-five  years  after  the  plain- 
tiff or  those  from,  by  or  under  whom  he 
claims,  shall  have  been  seised  or  pos- 
sessed of  the  premises  except  as  speci- 
fied below. 

117.  — Sec.  2.  If  the  right  or  title 
accrued  to  an  ancestor  or  predecessor  of 
the  person  who  brings  the  action  or 
makes  the  entry  upm  the  land,  or  to 
any  other  person  from,  by  or  under 
whom  he  claims,  the  said  twenty -five 
years  shall  be  computed  from  the  time 
when  the  right  or  title  so  first  accrued 
to  such  ancestor,  predecessor  or  other 
person. 

1 IS. — Sec.  3.  The  right  to  bring  an 
actiou  for  the  recovery  of  land  or  to 
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make  uu  entry  thereon  shall  be  deemed 
first  to  accrue  when  any  jiorson  is  dis- 
seised, at  the  time  of  such  disseisin. 

119.  — Whcu  any  person  claims  as 
heir  or  devisee  of  one  who  died  seised, 
his  right  shall  be  deemed  to  have  accrued 
at  the  time  of  such  death,  unless  there 
is  a tenancy  by  the  curtesy  or  other  es- 
tate, intervening  after  the  death  of  such 
ancestor  or  devisor,  in  which  case  the 
riglit  shall  he  deemed  to  accrue  when 
such  intermediate  estate  shall  expire,  or 
when  it  would  have  expired  by  its  own 
limitation- 

120.  — When  there  is  such  an  inter- 
mediate estate,  and  in  all  other  eases 
when  the  party  claims  by  force  of  any 
remainder  or  reversion,  his  right  so  far 
as  it  is  affected  by  the  limitation  herein 
prescribed,  shall  be  deemed  to  accrue 
when  the  intermediate  or  precedent  es- 
tate would  have  expired  by  its  own  limit- 
ation, notwithstanding  any  forfeiture 
thereof  for  which  he  might  have  entered 
at  an  earlier  time;  but  if  the  person 
claims  by  reason  of  any  forfeiture  or 
breach  of  the  condition,  the  statute  runs 
from  the  time  when  the  forfeiture  was 
incurred  or  the  condition  was  broken. 

121.  — In  all  other  eases  not  otherwise 
provided  for,  the  right  shall  be  deemed 
to  accrue  when  the  claimant  or  the  per- 
son under  whom  he  claims  first  became 
entitled  to  the  possession  of  the  pre- 
mises, under  the  title  upou  which  the 
entry  or  action  is  founded. 

122.  — Sec.  4.  If  any  minister  or  other 
stile  corporation  shall  be  disseised,  any 
of  his  successors  may  enter  upou  the 
premises,  or  bring  an  actiou  for  the  re- 
covery thereof  at  any  time  within  five 
years  after  death,  resignation  or  removal 
of  the  person  so  disseised,  notwithstand- 
ing the  twenty-five  years  after  such  dis- 
seisin shall  have  expired. 

123.  — .See.  5.  If  the  person  first  en- 
titled to  make  such  entry  or  bring  sueh 
action  shall  die  within  the  age  of  twenty- 
one  years,  or  be  a married  woman,  in- 
sane, imprisoned  in  the  state  prison,  or 
absent  from  the  United  States,  and  no 
determination  or  judgment  shall  havo 
been  bail  of  or  upon  the  title,  right  or 
actiou  which  accrued  to  him,  the  entry 
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may  be  made  or  the  action  brought  by 
his  heirs,  or  any  other  person  claiming 
from,  by  or  under  him,  at  any  time 
within  ten  years  after  his  death,  notwith- 
standing the  said  twenty-five  years  shall 
have  expired. 

124.  — See.  6.  No  person  shall  lx; 
deemed  to  have  been  in  possession  of 
any  lands  within  the  meaning  of  the 
foregoing  provisions  merely  by  reason  of 
having  made  an  entry  thereon,  unless  he 
shall  have  continued  iu  open  and  peace- 
able possession  of  the  premises  for  the 
space  of  one  year  next  after  such  entry, 
or  unless  an  action  shall  be  commenced 
upon  such  entry  and  seisin  within  one 
year  after  he  shall  l>c  ousted  or  dispos- 
sessed of  the  premises.  It.  S.,  p.  678 
and  574. 

125.  — No  actions  for  the  recovery  of 
an  estate  sold  by  an  executor  or  admin- 
istrator shall  l>o  maintained  by  tin*  heir 
or  other  person  claiming  under  the  de- 
ceased testator  or  intestate,  unless  it  bo 
Commenced  within  live  years  next  after 
the  sale.  And  no  actions  for  any  estate 
sold  by  a guardian  shall  he  maintained 
by  the  ward  or  any  other  persou  claim- 
ing under  him,  unless  it  Ik*  commenced 
within  five  years  after  the  termination  of 
the  guardianship.  Except  that  persons 
out  of  the  state  and  minors  and  others 
under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  shall  first 
accrue,  may  commence  such  action  at 
any  time  within  five  years  after  the  dis- 
ability is  removed,  or  after  their  return 
to  the  state,  li.  S.;  p.  HI 7,  see.  85. 

126.  — 2.  At  to  personal  actions.  The 
following  actions  shall  bo  commenced 
within  six  years  next  after  the  cause  of 
action  shall  accrue  and  not  afterwards, 
to  wit : 

127.  — 1st.  All  actions  of  debt  founded 
upon  any  contract  or  liability  not  under 
seal,  except  such  as  arc  brought  upon  the 
judgment  or  decree  of  some  court  of 
record,  or  of  general  equity  jurisdiction 
of  the  Unit**!  States,  or  of  this  or  some 
other  of  the  United  States. 

128.  — 2d.  All  actions  upon  judg- 
ments rendered  in  any  court,  other  than 
those  above  excepted. 

129. — 8d.  All  actions  for  arrears  of  rent. 


180.  — 1th.  All  actions  of  assumpsit 
or  upon  the  case  founded  on  any  contract 
or  liability  express  or  implied. 

181.  — 5th.  All  actions  for  waste. 

182.  — 6th.  All  actions  of  replevin  and 
trover  nnd  all  other  actions  for  taking, 
detaining,  or  injuring  goods  and  chattels. 

188. — 7th.  All  other  actions  on  the 
ease,  except  actions  for  slanderous  words 
or  for  libels. 

184.  — Sec.  2.  All  actions  for  trespass 
upon  land  or  for  assault  and  battery,  and 
for  false  imprisonment,  and  all  actions  for 
slanderous  words  and  for  libels,  shall  1x3 
commenced  within  two  years  next  after 
the  cause  of  action  shall  accrue  uud  not 
afterwards. 

185.  — Sec.  8.  All  actions  against  sher- 
iffs for  t he  misconduct  or  neglect  of  their 
deputies  shall  ho  commenced  within  four 
years  next  after  the  cause  of  action  shall 
accrue  ami  not  afterwards. 

186.  — Sec.  4.  Nono  of  the  foregoing 
provisions  shall  apply  to  any  action 
brought  upon  any  hills,  notes  or  other 
evidence  of  debt  issued  by  any  bank. 

187.  — Sec.  5.  In  all  actions  of  debt 
or  assumpsit  brought  to  recover  the  ba- 
lance due  upon  mutual  and  open  account 
current,  the  cause  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of 
the  hist  item  proved  in  such  account. 

188.  — See.  6.  If  auy  person  entitled 
to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter  shall,  ut  the  time 
when  the  cause  of  action  accrues,  be  within 
the  age  of  twenty-one  years,  or  a married 
woman,  insane,  imprisoned  in  the  state 
prison,  or  absent  from  the  United  States, 
such  person  may  bring  the  said  actions 
within  the  times  in  this  chapter  respec- 
tively limited  after  the  disability  shall 
be  removed. 

189.  — Sec.  7.  All  personal  actions  on 
any  contract  not  limited  by  the  foregoing 
sections  or  by  any  other  laws  of  this  state, 
shall  he  brought  within  twenty  years 
after  the  accruing  of  the  cause  of  action. 

140. — Sec.  8.  When  any  jwrson  shall 
be  disabled  to  prosecute  an  action  in  the 
courts  of  this  state  by  reason  of  his  being 
an  alien  subject  or  citizen  of  any  country 
at  war  with  the  United  States,  the  time 
of  the  continuance  of  such  war  shall  not 


be  deemed  any  part  of  the  respective 
periods  herein  limited  for  the  commcnee- 
ment  of  any  of  the  actious  before  men- 
tioned. 

141. — Sec.  0.  If  at  the  time  when 
any  cause  of  action  mentioned  in  this 
chapter  shall  accrue  against  any  person, 
he  shall  be  out  of  the  state,  the  action 
may  be  commenced  within  the  time  herein 
limited  therefor  after  such  person  shall 
come  into  this  state.  And  if  after  any 
cause  of  action  shall  have  accrued,  the 
person  against  whom  it  has  accrued  shall 
be  absent  from,  and  reside  out  of  the 
state,  the  time  of  his  absence  shall  not 
la:  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action. 

14  2. — Sec.  10.  If  any  person  entitled 
to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter,  or  liable  to  any 
such  actions,  shall  die  before  the  expira- 
tion of  the  time  herein  limited  or  within 
thirty  days  after  the  expiration  of  the 
said  time,  and  if  the  cause  of  action  docs 
by  law  survive,  the  action  may  be  coui- 
menoed  by  or  against  the  executor  or 
administrator  of  the  deceased  person  ns 
the  case  may  Ih»,  at  any  time  within  two 
years  after  the  granting  of  the  letters 
testamentary  or  of  administration,  and 
not  afterwards,  if  barred  by  the  provi- 
sions of  this  chapter. 

143. — 8cc.  11.  If  in  any  action,  duly 
commenced  within  the  time  limited  in 
this  chapter  and  allowed  therefor,  the 
writ  shall  fail  of  a sufficient  sendee  or 
return,  by  an  unavoidable  accident  or  by 
any  default  or  neglect  of  the  officer  to 
whom  it  is  committed,  or  if  the  suit  shall 
be  abated,  or  the  action  otherwise  avoided 
or  defeated  by  the  death  of  any  party 
thereto,  or  for  any  other  matter  of  form, 
or  if  after  a verdict  for  the  plaintiff  the 
judgment  shall  he  arrested,  or  if  a judg- 
ment for  the  plaintiff  shall  be  reversed 
on  a writ  of  error,  the  plaintiff  may  com- 
mence a new  action  for  the  same  cause  at 
any  time  within  one  year  after  the  abate- 
ment or  other  determination  of  the  ori- 
ginal suit  or  after  the  reversal  of  the  judg- 
ment therein.  And  if  the  cause  of  action 
does  by  law  survive,  the  executor  or  ad- 
ministrator may  in  case  of  his  death  com- 
mence such  action  within  said  ouc  year. 


144.  — Sec.  12.  In  case  of  the  fraudu- 
lent concealment  of  the  right  of  action, 
such  action  may  Ik*  commenced  at  any 
time  within  six  years  after  the  person 
entitled  to  the  same  shall  discover  that 
lie  has  such  cause  of  actiou.  It.  S.,  p. 

670,  577  and  578. 

145.  — Sec.  21.  All  actions  and  suits 
for  any  penalty  or  forfeiture  on  any  penal 
statute  brought,  by  any  person  to  whom 
the  penalty  or  forfeiture  is  given  in  the 
whole  or  in  part,  shall  lx*  commenced 
within  one  year  next  after  the  offence 
was  committed,  and  not  afterwards. 

140. — Sec.  22.  If  the  penalty  or  for- 
feiture is  given  in  whole  or  in  part  to  the 
state,  a suit  therefor  may  lx*  commenced 
by  or  in  behalf  of  the  state  at  any  time 
within  two  years  after  the  offence  was 
committed  and  not  afterwards.  Ilev.  Slat, 
p.  679. 

147.  — 3.  As  to  crimes.  The  statute 
of  limitations  in  criminal  eases  takes 
effect  after  six  years  from  the  time  the 
offence  was  committed;  but  any  j»eriod 
during  which  the  |>arty  charged  was  not 
usually  and  publicly  resident  within  this 
state  shall  not  be  reckoned  as  a part  of 
the  six  years.  In  case  of  murder,  how- 
ever, there  is  no  limitation.  Rev.  Stat., 
p.  000,  see.  15. 

148.  — Mississippi. — 1.  As  to  lands. 
Real,  possessory,  ancestral  and  mixed 
actions  for  lands,  tenements  or  heredita- 
ments must  be  instituted  within  twenty 
years  next  after  the  right  or  title  thereto, 
or  cause  of  action  accrued.  How.  & 
Hutch,  page  5G8,  eh.  43,  sec.  88,  L. 
1822.  Right  or  title  of  entry  is  barred 
after  twenty  years.  Ibid.  sec.  89,  L. 
1822.  Fifty  years'  actual  possession, 
uninterruptedly  continued  by  occupancy, 
descent,  conveyance  or  otherwise,  vests  a 
complete  title  in  the  occupier.  Ib.  sec. 
90,  L.  1822.  Real  estate,  which  may 
have  escheated  to  the  state,  must  be 
claimed  within  two  years  next  after  the 
inquisition,  or  it  will  be  sold.  How.  A: 
Hutch,  page  303,  ch.  34,  sec.  84,  L. 
1822.  If  real  estate  escheat  to  the  state 
and  1k>  sold,  the  moneys  arising  from 
such  sale  may  lx  claimed  within  twelve 
years  next  from  the  day  of  such  sale. 
Ibid.  see.  87,  L.  1822 ; and  moneys 
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arising  from  sale  of  personal  estate,  es- 
cheated, may  lx*  claimed  within  six  years 
next  after  the  wile  thereof,  lb.  All 
persons,  claiming  real  estate  escheated, 
either  hy  descent  or  otherwise,  must  ap- 
pear and  traverse  the  office  of  inouest 
within  twelve  years  from  the  date  there- 
of, and  iu  ease  of  personal  estate,  within 
six  years,  or  they  will  be  forever  barred 
of  t heir  claim.  I hid.  sec.  88,  L.  1822. 

14!t. — 2.  As  to  jursumul  action*.  1st. 
On  contracts.  These  are,  1.  Actions  on 
simple  contracts  must  be  commenced  and 
sued  within  six  years  next  after  the 
cause  of  action  accrued.  Except  such 
actions  as  concern  the  trade  or  merchan- 
dise between  merchant  and  merchant, 
their  factors,  agents  and  servants — where 
there  arc  mutual  dealings  and  mutual 
credits.  How.  & Hutch,  page  569,  ch. 
43,  sec.  91,  L.  1822 ; How.  Hep.  2,  786. 

150.  — Actions  founded  upon  any  ac- 
count for  goods,  wares  or  merchandise, 
sold  and  delivered,  or  for  any  articles 
charged  in  any  store  account,  must  l>e 
commenced  and  sued  within  three  years 
next  after  cause  of  action  accrued.  Post- 
dating any  article  in  such  account  is 
highly  penal.  How.  A Hutch.  page570, 
ch.  43,  sec.  98,  L.  1822. 

151.  — 2.  Actions  on  specialties  must 
be  commenced  and  sued  within  sixteen 
years  next,  after  cause  of  action  accrued. 
How.  & Hutch,  page  569,  ch.  43,  sec. 
95,  L.  1822. 

152.  — Judgments  recovered  in  any 
court  of  record  as  well  without  ns  within 
this  state,  may  lx*  revived  hy  scire  facias, 
or  an  action  of  debt  brought  thereon 
within  twenty  years  next  alter  the  date 
of  such  judgment.  How.  k Hutch, 
pages  570  and  574,  ch.  43,  see.  96  and 
111,  Laws  1822  and  1830.  This  ex- 
tends to  decrees  of  chancery  court. 
How.  Hep.  4,  31. 

153.  — 3.  Suits  on  bonds,  or  recogni- 
zances against  sureties  for  public  officers, 
must  be  commenced  and  sued  within  live 
years  next  after  cause  of  action  accrued. 
Ibid.  see.  97,  page  570,  L.  1822. 

154.  — 2d.  On  torts.  Actious  for  torts 
affecting  the  person  must  lx  sued  within 
two  years  next  after  cause  accrued. 
How.  & Hutch,  page  569,  ch.  43,  sec. 


92,  L.  1822.  Actions  of  slander  for 
words  spoken  or  written  must  be  sued 
within  one  year.  Ibid.  sec.  93,  L.  1 822  ; 
How.  Hep.  2,  698.  Actions  of  trespass 
<|uare  clausum  fregit  ; trespass;  detinue; 
trover;  replevin,  for  taking  away  goods 
and  chattels,  actions  on  the  case,  must 
he  sued  within  six  years  next  after  exuse 
of  action  accrued.  Ibid.  How.  k Hutch, 
page  569,  ch.  43,  sec.  91,  L.  1822. 

155.  — 3.  As  to  penal  actions.  Penal 
actions  are  limited  to  twelve  months  from 
the  time  of  incurring  the  line  or  forfei- 
ture. (Persons  absconding  or  fleeing 
from  justice  are  excepted.)  How.  & 
Hutch,  p.  668,  ch.  49,  see.  19,  L.  1822. 

156. — -4.  As  to  crimes.  Indictments, 
presentments  or  informations  for  offences 
(crimes)  must  he  found  or  exhibited 
within  one  year  next  after  the  offence 
committed,  (except  for  wilful  murder, 
arson,  forgery,  counterfeiting  and  lar- 
ceny; as  to  which  there  is  no  limitation.) 
How.  k Hutch,  p.  668,  ch.  49,  sec.  19, 
L.  1822. 

157.  — Missouri.  — 1.  As  to  lands. 
That  from  henceforth  no  person  or  per- 
sons whatsoever  shall  make  entry  into 
any  lauds,  tenements  or  hereditaments, 
after  the  expiration  of  twenty  years  next 
after  his,  her  or  their  right  or  title  to  the 
same  first  descended  or  accrued ; nor 
shall  any  person  or  persons  whatsoever 
have  or  maintain  any  writ  of  right,  or 
any  other  real  or  possessory  writ  or  ac- 
tion for  any  hinds,  tenements,  or  here- 
ditaments of  the  seisin  or  possession  of 
him,  her  or  them,  his,  her  or  their  an- 
cestors or  predecessors,  nor  declare  or 
allege  any  other  seisin  or  possession  of 
him,  her  or  them,  his,  her  or  their  ances- 
tors or  predecessors,  than  within  twenty 
years  next  before  such  writ,  action,  or 
suit,  so  hereafter  to  be  sued,  commenced 
or  brought.  Act  of  1848.  Infants, 
femes  covert,  persons  of  unsound  memory, 
imprisoned,  beyond  seas,  or  without  the 
jurisdiction  of  the  United  States,  may 
sustain  such  actions  commenced  within 
twenty  years  after  the  disability  has  been 
removed. 

158.  — 2.  As  to  personal  actions.  Tn 
all  actions  upon  the  east?  (other  than  for 
slander;)  actions  for  accounts,  (other 
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than  such  accounts  as  eouceru  the  trade 
of  merchandise  between  merchant  and 
merchant,  their  factors  and  servants;) 
actions  for  debt,  grounded  upon  any 
lending  or  contract  without  specialty,  or 
of  debt  for  arrearages  of  rent;  and  ac- 
tions of  trespass  quare  clausum  fregit, 
shall  be  brought  within  five  years  alter 
the  cause  of  action  shall  accrue. 

159. — All  actions  upon  accounts,  for 
goods,  wares  and  merchandise  sold  and 
delivered,  or  for  any  article  in  any  store 
account;  all  actions  of  trespass  vi  et 
armis,  assault  and  battery,  and  imprison- 
ment, shall  be  brought  within  two  years 
after  the  cause  of  action  shall  accrue. 

1G0. — Actions  on  the  case  for  words, 
one  year  after  the  words  spoken  ; and 
writs  of  error  shall  be  brought  within 
five  years  after  the  judgment  or  order  of 
complaint  shall  be  rendered  and  not  after. 
Act  of  July  4,  1807. 

101. — The  plaintiff  may  within  one 
year  commence  a new  suit  when  a former 
judgment  has  been  reversed,  or  the 
plaintiff  has  suffered  a nonsuit. 

102 — 3.  An  to  criminal  actions.  Ac- 
tions, suits,  indictments,  or  information, 
(if  the  punishment  be  fiue  and  imprison- 
ment,) must  be  brought  within  two  years 
after  the  offence  has  been  committed  aud 
not  after. 

103.  — New  Hampshire. — 1.  An  to 
lands.  No  action  can  be  maintained  for 
the  recovery  of  lands,  unless  upon  a 
seisin  within  twenty  years,  except  by 
persons  under  disability,  that  is,  by  those 
under  twenty-one  years  of  age,  femes 
covert,  non  compos  mentis,  imprisoned, 
or  without  the  limits  of  the  United  States, 
who  may  sue  within  five  years  after  the 
disability  has  been  removed. 

104.  — 2.  As  tojH-rsonnl  actions.  Ac- 
tions iu  general  are  limited  to  be  brought 
within  six  years  after  they  have  accrued  ; 
but  actions  of  trespass,  assault  and  bat- 
tery arc  limited  to  three  years;  and  ac- 
tions of  slander  to  two.  Infants,  femes 
covert,  persons  imprisoned,  or  beyond 
sea,  without  the  limits  of  the  United 
States,  or  non  compos  mentis,  may  bring 
an  action  within  the  same  time,  after  the 
disability  has  been  removed.  Wheu  the 
defendant  has  left  the  state  before  the 
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\ action  accrued,  and  left  no  property 
there  which  could  have  been  attached, 
I then  the  whole  time  is  allowed  after  his 
return. 

165. — New  Jersey. — 1.  As  to  lands. 
By  the  act  of  Juuc  5,  1787,  it  is  enacted, 

100. — § 1.  At  the  aforesaid  date,  it 
was  enacted,  that  sixty  years’  actual  pos- 
session of  lands,  tenements  or  other  real 
estate  uninterruptedly  continued  by  oc- 
cupancy, descent,  conveyance  or  other- 
wise, in  whatever  way  or  manner  such 
possession  might  have  commenced  or 
been  continued,  shall  vest  a full  and 
complete  right  and  title  in  every  actual 
possessor  or  occupier  of  such  lands,  tene- 
ments or  other  real  estate,  and  shall  be  a 
good  and  sufficient  bar  to  all  claims  that 
may  be  made  or  actions  commenced,  by 
any  person  or  persons  whatsoever  for  the 
recovery  of  such  lands,  Ac. 

107.  — § 2.  And  that  thirty  years’ 
actual  possession  of  lands,  Ac.  uninter- 
ruptedly continued  as  aforesaid,  when- 
ever such  possession  commenced  or  is 
founded  upon  a proprietory  right  duly 
laid  thereon,  and  recorded  in  the  sur- 
veyor general's  office  of  the  division  iu 
which  such  location  was  made,  or  in  the 
secretary’s  office,  agreeably  to  law;  or, 
wherever  such  possession  was  obtaiued 
by  a fair  bona  fide  purchase  of  such  land, 
Ac.  of  any  person  in  possession,  and  sup- 
posed to  have  a legal  right  and  title 
thereto,  or  of  the  agent  or  agents  of  such 
person  or  persons,  shall  be  a good  and 
sufficient  bar  to  all  prior  locations,  rights, 
titles,  conveyances  or  claims  whatever, 
not  followed  by  actual  possession  as 
aforesaid,  and  shall  vest  an  absolute  right 
and  title  in  the  actual  jiossessor  or  oeeu- 

i pier  of  all  such  lauds,  Ac. 

108.  — Provided,  That  if  any  person 
or  persons  having  a right  or  title  to  lands, 
Ac.  shall,  at  the  time  of  the  said  right 

| or  title  first  descended  or  accrued,  be 
within  twenty-one  years  of  age,  feme 
covert,  non  compos,  imprisoned,  or  with- 
out the  United  States,  then  such  por- 
• son  or  persons,  aud  liis  heir  or  heirs 
may,  notwithstanding  the  aforesaid  times 
; arc  expired,  be  entitled  to  his  or  their 
action  for  the  same,  so  as  such  person  or 
persous,  or  his  or  their  heirs,  commence 
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or  sue  forth  his  or  their  actions  within 
five  years,  after  his  or  their  full  age,  * 
discovert uro,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  coming 
within  any  of  the  United  States,  and  at 
no  other  time. 

169.  — And  provided  that  any  citizens 
of  this,  or  any  of  the  United  States,  and 
his  or  their  heirs,  having  such  right,  & c.  1 
may,  notwithstanding  the  aforesaid  limes 
expired,  commence  his  or  their  action  for  1 
such  lands,  Ac.,  at  any  time  within  five 
years  next  after  passing  this  act,  aud  not 
afterwards. 

170.  — By  the  act  of  February  7, 
1799,  s.  9,  it  is  enacted,  that  no  person 
who  now  hath,  or  hereafter  may  have, 
any  right  or  title  of  entry  into  lands, 
tenements  or  hereditaments,  shall  make 
entry  therein,  hut  within  twenty  years 
next  after  such  right  or  title  shall  accrue, 
and  such  person  shall  bo  barred  from  any 
entry  afterwards. 

171.  — Provided,  That,  the  time,  dur- 
ing which  the  person  who  hath  or  shall 
have  such  right  or  title  of  entry,  shall 
have  bceti  under  the  age  of  twenty-one 
years,  feme  covert,  or  insane,  shall  not 
be  computed  as  part  of  the  said  limited 
period  of  twenty  years. 

172.  — By  section  10,  of  the  same  act, 
from  and  after  the  first  day  of  January, 
1803,  every  real,  possessory,  ancestral, 
mixed  or  other  action  for  any  lands,  tene- 
ments or  hereditaments,  shall  be  brought 
or  instituted  within  twenty  years  next 
after  the  right  or  title  thereto  or  cause 
of  such  action  shall  accrue,  and  not  after. 

173.  — Provided,  That  t ho  time  during 
which  the  person  who  hath  or  shall  have 
such  right  or  title  or  cause  of  action, 
shall  have  been  under  the  age  of  twenty- 
one  vears,  feme  covert,  or  insane,  shall 
not  bo  computed  as  purt  of  the  said 
twenty  years. 

171. — Section  11.  That  if  a mort- 
gagee, and  those  under  him,  be  in  pos- 
session of  lands,  Ac.  contained  in  the 
mortgage  or  any  part  thereof,  for  twenty 
years  after  default  of  payment,  then  the 
right  or  equity  of  redemption  therein, 
shall  Is;  barred  forever. 

175. — Section  13.  That  no  person  or 
persons,  bodies  politic  or  corporate,  ahull 


be  sued  or  impleaded  by  the  state  of  New 
Jersey,  for  any  land,  Ac.  or  any  rents, 
revenues,  or  profits  thereof,  hut  within 
twenty  years  after  the  right,  title  or 
cause  of  action  to  the  same  shall  accrue 
and  not  after. 

176.  — 2.  As  to  personal  actions. — It 
is  enacted  that  all  actions  of  trespass 
quart-  clausum  freyit ; trespass;  detinue; 
trover;  replevin;  debt,  founded  on  any 
lending  or  contract  without  specialty,  or 
for  arrearages  of  rent  due  on  a parol  de- 
mise ; of  account,  (except  such  actions 
as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their 
factors,  agents  aud  servants;)  and  on 
the  wise,  (except  actions  for  slander,) 
shall  be  commenced  ami  sued  within  six 
years  next  after  the  cause  of  such  actions 
shall  have  accrued,  and  not  after.  That 
all  actions  of  trespass  for  assault,  menace, 
battery,  wounding  and  imprisonment,  or 
any  of  them,  shall  be  commenced  and  sued 
within  four  years  next  after  the  cause  of 
such  actions  shall  have  accrued  and  not 
after.  That  every  action  upon  the  case 
for  words,  shall  be  commenced  and  sued 
within  two  years  next  after  the  words 
spoken,  and  not  after.  Persons  withiu 
the  age  of  twenty-one  years,  femes  covert 
or  insane,  may  institute  such  actions 
within  such  time  as  is  before  limited 
after  his  or  her  coming  to  or  being  of 
full  age,  diseoverturo,  or  sane  memory. 

177.  — The  aet  of  February  7,  1799, 

, s.  6,  provides  that  every  action  of  debt, 

or  covenant  for  rent,  or  arrearages  of 
rent,  founded  upon  lease  under  seal;  debt 
on  any  hill  or  obligation  for  the  payment 
of  money  only,  or  upon  any  award,  under 
the  hands  aud  seals  of  arbitrators,  for 
the  payment  of  money  only,  shall  bo 
commenced  and  sued  within  sixteen  years 
next  after  the  cause  of  such  action  shall 
have  accrued,  and  not  after;  but  if  any 
payment  shall  have  been  made  ou  any 
such  lease,  specialty  or  award,  within  or 
after  the  said  period  of  sixteen  years, 
then  an  action,  instituted  on  such  lease, 
specialty  or  award,  within  sixteen  years 
after  such  payment,  shall  be  effectual  in 
law,  ami  not  after.  Provided,  That  the 
time  during  which  the  person,  who  is  or 
shall  he  entitled  to  any  of  the  actions 
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specified  in  tliis  section,  shall  have  been  I 
within  the  age  of  twenty-one  years,  feme 
covert,  or  insane,  shall  not  bo  taken  or 
computed  as  jxirt  of  the  said  limited 
period  of  sixteen  years. 

17*. — 8.  As  to  crimes.  By  the  statute 
passed  February  17,  1820,  Harr.  Comp. 
248,  all  indictments  for  offences  punish- 
able with  death,  (except  murder,)  must 
be  found  within  three  years,  and  all 
offences  not  puuishublc  with  death,  must 
be  brought  within  two  years ; except,  as 
to  both,  where  the  offender  flies. 

170. — 1.  As  to  penal  action*.  By 
the  statute  of  February  7,  1700,  Rev. 
Laws,  410,  all  popular  and  ijui  turn  ac- 
tions, and  also  all  actions  on  penal 
statutes  by  the  party  grieved,  must  he 
brought  within  two  years. 

180.  — .A  cm  York. — The  provisions 
limiting  the  time  of  commencing  actions, 
arc  contained  in  the  Revised  Statutes, 
part  3,  chapter  4,  tit.  2,  and  are  sub- 
stantially as  follows : 

181 .  — 1.  As  to  lauds.  The  people  of 
tills  state  will  not  sue  or  implead  auy 
person  for,  or  in  respect  to,  any  lands, 
tenements,  or  hereditaments,  or  for  the 
Issues  or  the  profits  thereof,  by  reason  of 
any  right  or  title  of  the  said  people  to 
the  same,  unless,  1.  Such  right  shall 
have  accrued  within  twenty  years  before 
auy  suit,  or  other  proceeding  for  the 
same  shall  have  been  commenced ; or 
unless,  2.  The  said  people  or  those  from 
whom  they  claim,  shall  have  received 
the  rents  uud  profits  of  such  real  estate, 
or  some  part  thereof,  within  the  said 
space  of  twenty  years.  Grantees  of  the 
state  cannot  recover,  if  the  state  could 
not ; and  when  patents  granted  by  the 
state  are  declared  void  for  fraud,  a suit 
may  be  brought  at  any  time  within 
twenty  years  thereafter. 

182.  — Mo  action  for  the  recovery  of 
any  lands,  tenements,  or  hereditaments, 
or  for  the  recover)'  of  the  possession 
thereof,  shall  be  maintained,  unless  it 
appear,  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor  was  seised  or 
possessed  of  the  premises  in  question 
within  twenty  years  before  the  com- 
mencement of  such  action. 

183.  — No  avowry  or  cognizance  of  ( 


title  of  real  estate,  or  to  auy  rents  or 
services,  shall  be  valid,  unless  it  appear 
that  the  person  making  the  avowry,  or 
the  person  in  whose  right  the  cognizance 
| is  made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person,  was  seized  or 
possessed  of  the  premises  in  question, 
within  twenty  years  before  committing 
the  act,  in  defence  of  which  the  avowry 
or  cognizance  is  made. 

184.  — No  entry  upon  real  estate  shall 
be  deemed  sufficient  or  valid  as  a claim, 
unless  an  action  be  commenced  there- 
upon witliiu  one  year  after  the  making 
of  such  entry,  and  within  twenty  years 
from  the  time  when  the  right  of  making 
such  entry  accrued. 

185.  — All  writs  of  scire  facias  upon 
fines,  heretofore  levied,  of  any  manors, 
lauds,  tenements,  or  hereditaments,  shall 
be  sued  out  witliiu  twenty  years  next 
after  the  title  or  cause  of  action  first 
descended  or  fallen,  and  not  after  that 
period. 

180. — If  any  person  entitled  to  com- 
mence any  action  as  above  s(>ecified,  or 
to  make  any  entry,  avowry,  or  cogni- 
zance, be  at  the  time  such  title  shall  first 
descend  or  accrue,  cither,  1,  within  the 
age  of  twenty -one  years;  or,  2,  insane; 
or,  8,  imprisoned  ou  any  criminal  charge 
or  in  execution  upon  some  conviction  of 
a criminal  offence  for  auy  term  less  than 
for  life ; or,  4,  a married  woman ; the 
time  during  which  such  disability  sliall 
continue  shall  not  he  deemed  any  portion 
of  the  time  above  limited,  for  the  com- 
mencement of  such  suit,  or  the  making 
such  entry,  avowry,  or  cognizance  ; but 
such  person  may  bring  such  action,  or 
make  such  entry,  avowry,  or  cognizance, 
after  the  said  time  so  limited,  aud  within 
ten  ycurs  after  sueh  disability  removed 
and  nut  after.  In  case  of  the  death  of 
the  person  entitled  to  such  action,  Ac., 
before  any  determination  or  judgment 
in  the  case,  his  heirs  may  institute  the 
same  within  ten  years  after  his  death, 
but  not  after.  Rev.  Statutes,  part  3,  c. 
4,  tit.  2,  article  1. 

187. — The  G8th  section  of  the  act 11  to 
simplify  aud  abridge  the  practice,  plead- 
ings aud  proceiHlings  of  the  courts  of 
this  state,”  (New  York,)  passed  the  12th 
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of  April,  1848,  known  as  the  Code  of 
Procedure,  enacts  that  the  provisions  of 
the  lie  vised  Statutes,  contained  in  the 
article  entitled,  “Of  the  time  of  com- 
mencing actions  relating  to  real  pro- 
perty,” shall,  until  otherwise  provided  by 
statute,  continue  in  force,  and  be  appli- 
cable to  actions  for  the  recovery  of  real 
property. 

188. — 2.  Oth'-r  actions  than  for  the 
recovery  of  real  proj>erty,  and  actions 
already  commenced,  or  cases  where  the 
right  of  action  has  accrued,  to  which  the 
statutes  in  force  when  the  said  act  was 
passed  shall  be  applicable,  according  to 
the  subject  of  the  action,  and  without 
regaixl  to  the  form,  must  lie  commenced 
within  the  times  as  provides!  for  in  part 
2,  t.  2,  c.  8 ami  4,  of  the  code  of  pro- 
cedure in  the  following  sections,  namely : 

§ 70.  Within  twenty  years : 

1.  An  action  upon  a judgment  or 
decree  of  any  court  of  the  United  States, 
or  of  any  state  or  territory  within  the 
United  States. 

2.  An  action  upon  a sealed  instrument. 

§ 71.  Within  six  years  : 

1.  An  action  upon  a contract,  obliga- 
tion or  liability,  express  or  implied  ; 
excepting  those  mentioned  in  section 
seventy. 

2.  An  action  upon  a liability  created 
by  statute,  other  than  a penalty  or  for- 
feiture. 

8.  An  action  for  trespass  upon  real 
property. 

4.  An  action  for  taking,  detaining  or 
injuring  any  goods  or  chattels,  including 
actions  for  the  specific  recovery  of  per- 
sonal property. 

5.  An  action  for  criminal  conversa- 
tion, or  for  any  other  injury  to  the  per- 
son or  rights  of  another,  not  arising  on 
contract,  and  not  heroin  after  enumerated. 

6.  An  action  for  relief,  on  the  ground 
of  fraud  ; the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued, 
until  the  discovery  by  the  aggrieved  party, 
of  the  facts  constituting  the  fraud. 

§ 72.  Within  throe  years  : 

1.  An  action  against  a sheriff  or  coro- 
ner, upon  a liability  incurred  by  the 
doing  of  au  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the 


omission  of  an  official  duty ; including 
the  non-[Niymcnt  of  money  collected  upon 
an  execution.  But  this  section  shall  not 
apply  to  an  action  for  an  escape. 

2.  An  action  upon  a statute,  for  a 
penalty  or  forfeiture,  where  tin;  action  is 
given  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  state,  except 
1 where  the  statute  imposing  it  prescribes 
a different  limitation. 

§ 78.  Within  two  years  : 

1.  An  action  for  libel,  slander,  assault, 
battery,  or  false  imprisonment 

2.  An  action  upon  a statute,  for  a 
forfeiture  or  penalty  to  the  people  of  this 
state. 

§ 74.  Within  one  year  : 

1 . An  action  against  a sheriff  or  other 
officer,  for  the  escape  of  a prisoner  ar- 
rested or  imprisoned  on  civil  process. 

§ 75.  In  an  action  brought  to  recover 
a balance  due  upon  a mutual,  open  and 
current  account,  where  there  have  been 
reciprocal  demands  between  the  parties, 
the  cause  of  action  shall  lie  deemed  to 
have  accrued  from  the  time  of  the  last 
item  in  the  account,  on  the  adverse  side. 

§76.  An  action  upon  a statute  for  a 
penalty  or  forfeiture,  given  in  whole  or 
in  part  to  any  person  who  will  prosecute 
for  the  same,  must  be  commenced  within 
one  year  after  the  commission  of  the  of- 
fence; and  if  the  action  be  not  com- 
menced within  the  year,  by  a private 
party,  it  may  be  commenced  within  two 
years  thereafter,  in  behalf  of  the  people 
of  this  state,  by  the  attorney-general,  or 
the  district  attorney  of  the  county  where 
the  offence  was  committed. 

§77.  An  action  for  relief,  not  herein- 
before provided  for,  must  lie  commenced 
within  ten  years  after  the  cause  of  action 
shall  have  accrued. 

§ 78.  The  limitations  prescril*ed  in 
this  title  shall  apply  to  actions  brought 
in  the  name  of  the  people  of  this  state  or 
for  their  benefit,  in  the  same  maimer  as 
to  actions  by  private  parties. 

§ 79.  An  action  shall  not  lx;  deemed 
commenced,  w'ithin  the  meaning  of  this 
title,  unless  it  appear : 

l . That  the  summons  or  other  process 
therein  was  duly  served  upon  the  defen- 
dants, or  one  of  them ; or 
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2.  That  the  summons  was  delivered, 
with  the  intent  that  it  should  he  actually 
served,  to  the  sheriff  of  the  county  in 
which  the  defendants,  or  one  of  them, 
usually  or  hist  resided ; or  if  a corpora- 
tion he  defendant,  to  the  sheriff  of  the 
county  in  which  such  corjH»ration  was 
established  by  law,  or  where  its  general 
business  was  transacted,  or  where  it  kept 
an  office  for  the  transaction  of  business. 

§80.  If,  when  the  cause  of  action 
shall  accrue  against  a person,  he  be  out ' 
of  the  state,  the  action  may  be  com- 
menced within  the  term  herein  limited,  | 
after  his  return  to  the  state;  and  if, 
after  the  cause  of  action  shall  have  ac- 
crued, he  depart  from  and  reside  out  of 
the  state,  the  time  of  his  absence  shall 
not  be  part  of  the  time  limited  for  the 
commencement  of  the  action. 

§81.  If  a person  entitled  to  bring  an 
action  except  for  a penalty  or  forfeiture, 
or  against  a sheriff  or  other  officer  for  an 
escape,  he  at  the  time  the  cause  of  uetion 
accrued,  cither: 

1.  Withiu  the  age  of  twenty-one 
years ; or 

2.  Insane  ; or 

3.  Imprisoned  on  a criminal  charge, 
or  in  execution  under  the  sentence  of  a 
criminal  court,  for  a term  less  than  his 
natural  life ; or 

4.  A married  woman  : 

The  time  of  such  disability  shall  not 
be  part  of  the  time  limited  for  the  com- 
menoemenfc  of  the  action. 

§ 82.  If  a person  entitled  to  bring  an 
action  die  before  the  expiration  of  the 
time  limited  for  the  commencement  , 
thereof,  and  the  cause  of  action  survive, 
his  representatives  may  commence  the 
action,  after  the  expiration  of  that  time,  j 
and  within  one  year  from  his  death. 

§ 83.  When  a person  shall  be  an  alien, 
subject  or  citizen  of  a country  at  war 
with  the  United  States,  the  time  of  the 
continuance  of  the  war  shall  not  he  part  | 
of  the  period  limited  for  the  commence- 
ment of  the  action. 

§ 84.  If  an  action  shall  bo  commenced  1 
within  the  time  prescribed  therefor,  and 
a judgment  therein  for  the  plaintiff  be 
reversed,  on  appeal,  the  plaintiff,  or  it 
he  die  and  the  cause  of  action  survive, 


his  heirs  or  representatives  may  com- 
mence a new  action  within  one  year  after 
the  reversal. 

§85.  When  the  commencement  of  an 
action  shall  lai  stayed  by  injunction,  the 
time  of  the  continuance  of  f lu1  injunction 
shall  not  be  jwtrt  of  the  time  limited  for 
the  commencement  of  the  action. 

§ 8t).  No  person  shall  avail  himself  of 
a disability,  unless  it  existed  when  his 
right  of  action  accrued. 

§87.  When  two  or  more  disabilities 
shall  exist,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

§88.  This  title  shall  not  affect  actions 
to  enforce  the  payment  of  hills,  notes 
or  other  evidences  of  debt  issued  by  mo- 
nied corporations,  or  issued  or  put  in 
circulation  ns  money. 

§ 80.  This  title  shall  not  affect  actions 
against  directors  or  stockholders  of  a 
monied  corporation,  to  recover  a penalty 
or  forfeiture  imposed,  or  to  enforce  a 
liability  created,  by  the.  second  title  of 
the  chapter  of  the  Revised  Statutes, 
entitled  “Of  incorporations;"  but  such 
actions  must  be  brought  withiu  six  years 
after  the  discovery,  by  the  aggrieved 
party,  of  the  facts  upon  which  the  penalty 
or  forfeiture  attached,  or  the  liability  was 
created. 

§ 90.  Where  the  time  for  commencing 
an  action  arising  on  contract  shall  have 
expired,  the  cause  of  action  shall  not  be 
deemed  revived  by  an  acknowledgment 
or  new  promise,  unless  the  same  be  in 
writing,  subscribed  by  the  party  to  be 
charged  thereby. 

181). — North  Carolina.  By  the  Re- 
vised Statutes,  chapter  05,  it  is  provided 
us  follows,  to  wit : 

190. — 1.  yls  to  land*.  § 1.  That  no 
person  or  persons,  nor  their  heirs,  which 
hereafter  shall  have  any  right  or  title  to 
any  lands,  tenements,  or  hereditaments, 
shall  thereunto  enter  or  make  any  claim, 
but  within  seven  years  next  after  his,  her 
or  their  right  or  title  descended  or  ac- 
crued, and  in  default  thereof  such  person 
or  persons,  so  not  entering  or  making 
I claim,  shall  be  utterly  excluded  and  dis- 
abled from  any  entry  or  claim  thereafter 
to  be  made:  Provided  nevertheless,  that 
if  any  person  or  persons,  that  is  or  here- 
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ufter  shall  ho  entitled  to  any  right  or 
claim  of  lands,  tenements  or  heredita- 
ments, shall  l>c,  at  the  time  the  said  right 
or  title  first  descended,  accrued,  come  or 
fallen,  within  the  age  of  twenty-one 
years,  feme  covert)  non  compos  mentis, 
imprisoned  or  beyond  seas,  that  then  such 
person  or  persons  shall  and  may,  notwith- 
standing the  said  seven  years  be  expired, 
commence  his,  her  or  their  suit,  or  make 
his,  her  or  their  entry,  as  he,  she  or  they 
might  have  done  before  this  act,  so  us 
such  person  or  persons  shall,  within  three 
years  next  after  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out 
of  prison,  or  persons  beyond  seas,  within 
eight  years  after  the  title  or  claim  be- 
comes due,  take  benefit  and  sue  for  the 
same,  ami  at  no  time  after  the  times  or 
limitations  herein  specified;  hut  that  all 
possessions,  held  without  suing  such 
claim  as  aforesaid,  shall  be  a |*-rpctual 
bar  against  all,  and  all  manner  of  persons 
whatsoever,  that  the  exjiectation  of  heirs 
may  not,  in  a short  time,  leave  much 
laud  unpossessed,  and  titles  so  perplexed, 
that  no  man  will  know  of  whom  to  take 
or  buy  land.  Provided  also,  that  if  in 
any  action  of  ejectment  for  the  recovery 
of  any  lands,  tenements  or  hereditaments, 
judgment  he  given  for  the  plaintiff,  and 
the  same  he  reversed  for  error,  or  a ver- 
dict pass  for  the  plaintiff,  and,  upon  mat- 
ter alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaintiff 
that  he  take  nothing  by  his  plaint,  writ 
or  bill,  or  a verdict  bo  given  against  the 
plaintiff,  in  all  such  eases  the  party  plain- 
tiff, his  heirs  or  executors,  as  the  case 
shall  require,  may  conmicuco  a new  ac- 
tion or  suit  from  time  to  time,  within 
one  year  after  such  judgment  reversed, 
or  judgment  given  against  the  plaintiff. 

191. — § 2.  Where  any  person  or  per- 
sons, or  the  person  or  persons  under 
whom  he,  she  or  they  claim,  shall  have 
been,  or  shall  continue  to  he,  in  posses- 
sion of  any  lands,  tenements  or  heredi- 
taments whatsoever,  under  titles  derived 
from  sales,  made  cither  by  creditors,  exe- 
cutors or  administrators  of  any  person 
deceased,  or  by  husbands  and  their  wives, 
or  by  endorsement  of  patents  or  other 
colorable  title,  for  the  space  of  twenty- 


one  years,  all  such  possessions  of  lands, 
tenements  or  hereditaments,  under  such 
title,  shall  bo  and  arc  hereby  ratified,  con- 
firmed and  declared  to  be  a good  and 
legal  bar,  against  the  entry  of  any  person 
or  persons,  under  the  right  or  claim  of 
tho  state,  to  all  intents  and  purposes 
whatsoever ; Provided  nevertheless,  that 
the  possession  so  sot  up  shall  have  been 
ascertained  and  identified  under  known 
and  visible  lines  or  boundaries. 

192.  — 2.  As  fo  ju  rsotial  actum*.  §3. 
All  actions  of  trespass,  detinue,  actions 
sur  trover  and  replevin  for  taking  away 
of  goods  and  chattels,  all  actions  of  ac- 
count and  upon  tho  case,  all  actions  of 
debt  for  arrearages  of  rent,  all  actions  of 
debt  grounded  upon  any  lending  or  con- 
tract without  specialty,  and  all  actions  of 
assault,  menace,  buttery,  wounding  and 
imprisonment,  or  any  of  them,  which 
shall  be  sued  or  brought,  shall  be  com- 
menced or  brought  within  the  time  and 
limitation  in  this  act  expressed,  and  not 
after  ; that  is  to  say,  actions  of  account 
render,  actions  upon  the  ease,  adieus  of 
debt  for  arrearages  of  rent,  actions  of  debt 
upon  simple  contract,  actions  of  detinue, 
replevin,  and  trcsjwiss  either  for  goods 
and  chattels  or  quart  clausum  Jrcffit , 
within  three  years  next  ufter  the  cause  of 
such  action  or  suit,  and  not  after ; except 
such  accompts  as  concern  the  trade  of 
merchandise,  between  merchant  and 
merchant,  and  their  factors,  or  servants ; 
ami  the  said  actions  of  trespass,  of  assault 
and  battery,  wounding,  imprisonment  or 
any  of  them  within  one  year  after  the 
cause  of  such  action  or  suit,  and  not  after; 
and  the  said  actions  upon  the  cose  for 
words,  within  six  months  after  tho  words 
spoken,  and  not  after. 

193.  — §4.  Provided  nevertheless,  that 
if,  on  any  of  the  said  actions  or  suits,  judg- 
ment he  giveu  for  the  plaintiff,  and  tho 
same  bo  reversed  by  error,  or  a verdict 
pass  for  the  plaintiff,  and  upon  matter  al- 
leged in  arrest  of  judgment,  the  judgment 
he  given  against  the  plaintiff,  that  ho  take 
notniug  l»y  his  plaint,  writ  or  hill;  or  if 
any  of  the  said  actions  shall  he  brought  by 
original  writ,  ami  the  defendant  cannot  he 
uttached  or  legally  served  with  process, 
in  all  such  eases  the  party  plaintiff,  his 
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heirs,  executors  or  administrators,  as  the 
ease  shall  require,  may  commence  u new 
action  or  suit,  from  time  to  time,  within 
a year  after  such  judgment  reversed,  or 
such  judgment  given  against  the  plaiu- 
tiff,  or  till  the  defendant  can  be  attached 
or  served  with  the  process,  so  as  to  com- 
pel  him  to  appearand  answer.  And  pro- 
vided further,  that  if  any  person  or  per- 
sons, that  is  or  shall  he  entitled  to  any 
such  action  of  trespass,  detinue,  action 
sur  trover,  replevin,  actions  of  accompt 
and  upon  the  case,  actions  of  debt  for 
arrearages  of  rent,  actions  of  debt  ground- 
ed ujpon  any  lending  or  contract  without 
specialty,  actions  of  assault,  menace,  bat- 
tery, wounding  and  imprisonment,  ac- 
tions of  trespass  (jruarc.  clausum  freyit, 
actions  upon  the  case  for  slanderous 
words,  be,  or  shall  be,  at  the  time  of  any 
such  cause  of  action  given  or  accrued, 
fallen  or  come,  within  the  age  of  twenty- 
one  years,  frnu:  r overt,  non  coIhjmjs  mentis, 
imprisoued  or  beyond  the  seas,  then  such 
person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  bring  ^ 
the  same  within  such  times  as  are  before 
limited,  after  their  coming  to  or  being  of 
full  age,  discovert,  (if  sound  memory,  at 
large  or  returned  from  beyond  seas,  as  | 
other  persons  having  no  such  impediment 
might  have  done.  And  provided  further, 
that  when  any  person  or  persons,  against 
whom  there  is  cause  of  action,  shall  be 
beyond  sea  at  the  time  of  such  cause  of  I 
action  given  or  accrued,  fallen  or  come, 
the  person,  who  shall  have  such  cause  of 
action,  may  briug  his  action  against  them 
within  such  time  or  times  as  are  herein 
before  limited,  for  bringing  such  actions 
after  their  return. 

194. — § 5.  Tlie  limitation  of  actions 
shall  apply  to  all  bonds,  hills,  and  other 
securities  made  transferable  by  law,  after 
the  assignment  or  endorsement  thereof, 
in  the  .sune  manner  as  it  operates  against 
promissory  uotes. 

105. — 3.  As  to  penal  actions.  § 0.  All 
actions  and  suits  to  be  brought  on  auy 
penal  act  uf  the  General  Assembly,  for 
the  recovery  of  the  penalty  therein  set 
forth,  shall  he  brought  within  three  years 
after  the  cause  of  such  action  or  suit  shall 
or  may  have  accrued,  and  not  after : 
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Provided,  that  this  act  shall  not  affect 
the  time  of  bringing  suit  on  any  penal 
act  of  the  General  Assembly,  which  hath 
a time  limited  therein  for  bringing  the 
same. 

190. — Ohio. — 1.  As  to  lands.  Twenty- 
one  years’  adverse  possession  of  lands 
operates  a bur,  with  a saving  in  favour 
of  infants,  femes  covert,  persons  insane, 
imprisoned  or  beyond  the  sea,  when  the 
right  of  action  accrues.  And  if  a persou 
shall  have  left  the  state,  and  remain  out 
of  the  same  at  the  time  the  cause  of  ac- 
tion accrued  j or  shall  have  left  the  state 
or  county  at  any  time  during  the  jieriod 
! of  limitation,  (that  is,  after  the  right  of 
actiou  has  accrued,)  and  remain  out  of 
the  same  in  a plaee  unknown  to  the  }»cr- 
son  having  the  right  of  action,  suit  may 
be  brought  at  any  time  within  the  period 
of  limitation,  after  the  return  of  such 
person  to  the  state  or  county. 

197.  — 2.  As  to  ftcrsonal  actions.  1st, 
Actions  upon  the  case,  covenant  and 
debt  founded  upon  a specialty,  or  any 
agreement,  contract  or  promise  in  writ- 
ing may  be  brought  within  iifteen  years 
after  the  cause  of  action  shall  have 
accrued. 

198.  — 2d.  Actions  upon  the  case  and 
debt  founded  upon  auy  simple  contract, 
not  in  writing,  and  actions  on  the  case 
for  consequential  damages  within  six 
years. 

199.  — 3d.  Actions  of  trespass  upon 
property,  real  or  personal,  detinue,  tro- 
ver and  replevin,  within  four  years. 

200.  — 1th.  Actions  of  trespass  for 
any  injury  done  to  the  person,  actions 
of  slander  for  words  spoken,  or  for  a 
libel,  actions  for  malicious  prosecution, 
and  for  false  imprisonment;  actions 
against  officers  for  malfeasance  or  non- 
feasance in  office,  and  actions  of  debt 
(|ui  tain,  within  one  year. 

201.  — 5th.  Actions  for  forcible  entry 
and  detainer,  or  forcible  detainer  only, 
within  two  years. 

202.  — 0th.  All  other  actions  within 
four  years  j and  all  penalties  and  forfei- 
tures given  by  statute  and  limited  by  the 
statute,  within  the  times  so  limited. 

203.  — 7th.  Infants,  femes  covert,  per- 
sons insane  or  imprisoned,  entitled  to 
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an  action  of  ejectment,  may,  after  the 
twenty-one  years  have  elapsed,  bring 
their  actions  within  ten  years  after  sucu 
disability  removed.  They  may  bring  all 
other  actions,  within  the  respective  times 
limited  for  bringing  such  actions,  after 
the  disability  removed. 

204.  — 8th.  Actions,  founded  on  con- 
tracts between  persons  resident  at  the 
time  of  the  contract  without  this  state, 
which  are  barred  by  the  laws  of  the 
country  where  the  contract  was  made  are 
barre< l in  the  courts  of  this  state. 

205.  — 9th.  In  all  actions  on  contract 
express  or  implied,  in  case  of  payment 
of  any  part,  principal  or  interest,  ac- 
knowledgment of  an  existing  liability, 
debt  or  claim,  nr  any  promise  to  pay  the 
game,  within  the  time  herein  limited,  the 
action  may  be  commenced  within  the 
time  limited  after  such  payment,  ac- 
knowledgment or  promise. 

206.  — 10th.  If  judgment  be  arrested 
or  reversed,  the  suit  abate  or  the  plain- 
tiff become  nonsuit,  and  the  time  limited 
shall  have  expired,  the  plaintiff  may 
bring  a new  action  within  one  year  after 
such  arrest,  reversal,  abatement  or  non- 
suit. 

207.  — 11th.  A person  who  has  left 
the  state,  or  resides  out  of  it,  or  whose 
place  of  residence  is  unknown  although 
in  the  state,  at  the  time  the  cause  of 
action  accrues,  may  be  sued  within  the 
time  limited  by  the  act,  after  his  return 
or  removal  to  the  state,  or  his  place  of 
residence,  if  in  the  state,  becomes  known. 
O.  Suit.  vol.  *29,  *214;  Act  of  Feb.  18, 
1831.  Took  effect,  June  1,  1831. 
Swan's  Col.  I jaws,  553,  4,  5,  6. 

208.  — This  act  only  operates  upon 
causes  of  action  accruing  after  the  act 
took  effect,  and  all  causes  of  action  pre- 
viously subsisting  are  governed  by  the 
statutes  (and  there  have  been  several)  iu 
force  when  the  resjieetive  causes  of  ac- 
tion accrues  1,  none  of  the  statutes  being 
retrospective  in  their  operation.  7 O.  R. 

>.  2,  235,  West  g Adm’r.  vs.  Ilymer ; 
b.  153,  Ilazlott  et  al.  vs.  Critch field  ot 
al. ; 6 lb.  96,  Bigelow’s  Ex’r.  vs.  Bige- 
low’s Adm’r. 

209.  — 3.  As  lo  penal  action*.  Prose- 
cutions for  any  forfeitures  under  a penal 


statute,  must  be  instituted  within  two 
years  unless  otherwise  specially  provided 
for. 

210.  — Pennsylvania. — 1.  As  to  hind*. 
From  henceforth  no  person  or  persons 
whatsoever,  shall  make  entry  into  any 
manors,  lands,  tenements  or  heredita- 
ments, after  the  expiration  of  twenty- 
one  years  next  after  his,  her  or  their 
right  or  title  to  the  same  first  descended 
or  accrued ; nor  shall  any  person  or  per- 
sons whatsoever  have  or  maintain  any 

. writ  of  right,  or  any  other  real  or  pos- 
sessory writ  or  action,  for  any  manor, 
lands,  tenements  or  hereditaments,  of 
the  seisin  or  possession  of  him,  her  or 
themselves,  his,  her,  or  their  ancestors 
or  predecessors,  nor  declare  or  allege 
any  other  seisin  or  possession  of  him, 
her  or  themselves,  his,  her  or  their  an- 
cestors or  predecessors,  than  within 
twenty-one  years  next  before  such  writ, 
action,  or  suit  so  hereafter  to  be  sued, 
commenced  or  brought.  Act  of  March 
26,  1785,  s.  *2,  2 Smith’s  Laws  Pa.  299. 

211.  — Section  4,  provides,  that  if  any 
person  or  persons  having  such  right  or 
title  be,  or  shall  be  at  the  time  such 
right  or  title  first  descended  or  accrued, 
within  the  age  of  twenty -one  years,  feme 
covert,  turn  cttinp<j*  mentis , imprisoned  or 
beyond  the  seas,  or  from  and  without 
the  United  States  of  America,  then  such 
persou  or  persons,  ami  the  heir  or  heirs 
of  such  person  or  persons,  shall  and 
may,  notwithstanding  the  said  twenty- 
one  years  be  expired,  bring  his  or  their 
action,  or  make  his  or  their  entry,  as  he, 
she  or  they  might  have  done,  before  the 
jKissing  of  this  act,  so  as  such  person  or 
j>crsons,  or  the  heir  or  heirs  of  such 
person  or  persons,  shall  within  ten  years 
next  after  attaining  full  age,  discover- 
ture,  soundness  of  mind,  enlargement 
out  of  prison,  or  coining  into  the  said 
United  States,  take  benefit  of  or  sue  for 
the  same,  and  no  time  after  the  said  ten 
years;  and  in  case  such  person  or  per- 
sons shall  die  within  the  said  term  of 
ten  years,  under  uny  of  the  disabilities 
aforesaid,  the  heir  or  heirs  of  such  per- 

; son  or  persons  shall  have  the  same  bene- 
fit, that  such  persou  or  persons  could  or 
might  have  had,  by  living  until  the  dis- 
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abilities  should  have  ceased  or  been  re-  j 
moved ; and  if  any  abatement  happen  , 
in  any  proceeding  or  proceedings  upon 
such  right  or  title,  such  proceeding  or 
proceedings  may  be  renewed  and  con- ! 
tin ued,  within  three  years  from  the  time 
of  such  abatement,  hut  not  afterward. 

21*2. — By  the  act  March  11,  1^15, 
the  provision  above  contained,  so  far  as 
the  same  relates  to  persons  beyond  the 
seas,  and  from  aud  without  the  United 
States  of  America,  is  repealed. 

213.  — 2.  A*  to  jn'raonul  actions.  All 
actions  of  trespass  quart  clausum  Jccyit, 
all  actions  of  detinue,  trover  aud  re- 
plevin, for  taking  away  goods  and  cattle, 
all  actions  upon  account,  and  upon  the 
case  (other  than  such  accounts  as  con- 
cern I hr  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or 
servants)  all  actions  of  debt,  grounded 
upon  any  lending  or  contract  without 
specialty,  all  actions  of  debt  for  arrear- 
ages of  rent,  except  the  proprietaries’ 
quit  rents,  and  all  actions  of  trespass,  of 
assault,  menace,  battery,  wounding  and 
imprisonment,  or  any  of  them,  which 
shall  be  sued  or  brought  at  any  time 
after  the  five  ami  twentieth  day  of  April, 
which  shall  he  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  thir- 
teen, shall  he  commenced  and  sued  with- 
in the  time  and  limitation  hereafter 
expressed,  and  not  after;  that  is  to  say, 
the  said  actions  upon  the  case,  other 
than  for  slander,  and  the  said  actions  for 
account,  and  the  said  actions  for  trespass, 
debt,  detinue,  and  replevin  for  goods  or 
chattels,  and  the  said  actions  of  trespass 
quart  clausum  fretjit , within  six  years 
next  after  the  cause  of  such  actions  or 
suit,  and  not  after.  And  the  said  ac- 
tions of  trespass,  of  assault,  menace, 
buttery,  wounding,  imprisonment,  or  any 
of  them,  within  two  years  next  after  the 
cause  of  such  actions  or  suit,  and  not 
after.  And  the  said  actions  upon  tin? 
case  for  words,  within  one  year  next 
after  the  words  spoken,  aud  not  after. 

Act  of  March  27,  1713,  s.  1. 

214.  — If  in  any  of  the  said  uctions  or 
guita,  judgment  he  given  for  the  plaintiff, 
and  the  same  be  reversed  by  error,  or  a 
verdict  passed  for  the  plaintiff,  and  upon 


matter  alleged  in  arrest  of  judgment,  the 
judgment  he  given  against  the  plaintiff, 
that  he  take  nothing  by  his  plaint,  writ 
or  hill,  then  and  in  every  such  case,  the 
party  plaintiff,  his  heirs,  executors,  or 
administrators  as  the  case  may  require-, 
may  commence  a new  action  or  suit,  from 
time  to  time,  within  a year  after  such 
judgment  reversed,  or  given  against  the 
plaintiff  as  aforesaid,  and  not  after.  ll>. 
B.  2. 
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215. — In  all  actions  upon  the  case, 
for  slanderous  words,  to  lx;  su<h1  or  prose- 
cuted by  any  person  or  persons,  in  any 
court  within  this  province,  after  the  said 
twenty-fifth  day  of  April  next,  if  the 
jury  uj>on  trial  of  the  issue  in  such  ac- 
tion, or  the  jury  that  shall  inquire  of  the 
damages,  do  find  or  assess  the  damages 
under  forty  shillings,  then  the  plaintiff 
or  plaintiffs  in  such  action  shall  have  and 
recover  only  so  much  costs  as  the  dam- 
ages so  given  or  assessed,  do  amount 
unto,  without  any  further  increase  of 
the  same.  Ib.  s.  4. 

*2  Hi. — Provided  nevertheless,  that  if 
any  person  or  persons  who  is  or  shall  he 
entitled  to  any  such  action  or  trespass, 
detinue,  trover,  replevin,  actions  of  ac- 
count, debt,  actions  for  trespass,  for 
assault,  menace,  battery,  wounding  or 
imprisonment,  actions  upon  the  ease  for 
words,  lx*,  or,  at  the  time  of  any  cause 
of  such  action  given  or  accrued,  fallen, 
or  come,  shall  be  within  the  age  of 
twenty-one  years,  feme  covert,  turn  com- 
jsm  mentis,  imprisoned  or  beyond  the 
sea,  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  ac- 
tions, so  as  they  take  the  same  within 
such  times  as  arc  hereby  before  limited, 
after  their  coming  to  or  being  of  full 
age,  diseoverture,  of  sound  memory,  at 
large,  or  returning  into  this  province  as 
other  persons,  lb.  s.  5. 

217. — 3.  As  to  penal  actions.  All 
actions,  suits,  bills,  indictments,  or  in- 
formation, which  shall  be  brought  for 
any  forfeit ure  upon  any  penal  act  of  as- 
sembly made  or  to  be  made,  whereby  t he 
forfeiture  is  or  shall  be  limited  to  the 
commonwealth  only,  shall  hereafter  be 
brought  within  two  years  after  the  of- 
fence was  committed,  and  at  no  time 
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afterwards ; and  all  actions,  suits,  bills, 
or  informations  which  shall  be  brought 
for  any  forfeiture  upon  any  penal  act  of 
assembly  made  or  to  be  made,  the  benefit 
and  suit  whereof  is  or  shall  be  by  the 
said  act.  limited  to  the  commonwealth, 
and  to  any  person  or  persons  that  shall 

!>roseeuto  in  that  behalf,  shall  be  brought 
>y  any  person  or  persons  that  may  law- 
fully sue  for  the  same,  within  one  year 
next,  after  the  offence  was  committed ; ' 
and  in  default  of  such  pursuit,  then  the 
same  shall  he  brought  for  the  common- 
wealth, any  time  within  one  year  after! 
that  year  ended  ; and  if  any  action,  suit, 
bill,  indictment  or  information  shall  be 
brought  after  the  time  so  limited,  the 
same  shall  l>o  void,  and  where  a shorter 
time  is  limited  by  any  net  of  assembly, 
the  prosecution  sh  ill  Ik*  within  that  time. 
Act  of  March  lift,  1785,  s.  ft. 

218. — Rhode  Jitland. — 1.  As  to  lands. 
It  is  enacted  that,  where  any  ]>erson  or 
persons,  or  others  from  whom  he  or  they 
derive  their  titles,  either  by  themselves, 
tenants  or  lessees,  shall  have  been,  for 
the  space  of  twenty  years,  in  the  unin- 
terrupted, quiet,  peaceable  and  actual 
seisin  and  possession  of  any  lands,  tene- 
ments or  hereditaments  in  the  state, 
during  the  said  time,  claiming  the  same 
as  his,  her  or  their  proper,  sole  and  right- 
ful estate  in  fee-simple,  such  actual  seisin 
and  possession  shall  bo  allowed  to  give 
and  make  a good  and  rightful  title  to 
such  person  or  persons,  their  heirs  and 
assigns  forever ; saving  and  excepting 
however,  the  rights  and  claims  of  per- 
sona under  age,  non  comjx*s  mentis,  feme 
covert,  and  persons  imprisoned,  or  beyond 
seas,  they  bringing  their  suits  for  the 
recovery  of  such  lands,  &c.  within  tin; 
space  of  ten  years  next  after  the  re- 
moval of  such  impediment;  saving  also, 
the  rights  and  claims  of  any  person  or 
persons,  having  any  estate  in  reversion 
or  remainder,  expectant  or  dependent,  on 
nny  lands,  &c.  after  the  determination  of 
the  estate  for  years,  life,  &c. ; such  per- 
son or  jiersons  pursuing  his  or  their  title 
b}*  due  course  of  law,  within  ten  years 
after  bis  or  their  right  of  action  shall 
accrue. 

219, — 2.  As  to  personal  actions.  It 


provides,  that  all  actions  upon  the  case, 
(except  actions  for  slander,)  all  actions 
of  account  (except  such  as  concern  trade 
and  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,)  all 
actions  of  detinue,  replevin  and  trover, 
all  actions  of  debt  founded  upon  any 
contract  without  specialty,  and  all  actions 
of  debt  for  arrearage  of  rents,  must  be 
commenced  within  six  years  next  after 
the  accruing  of  the  cause  of  said  actions, 
and  not  after.  That  all  actions  of  tres- 
pass for  breaking  enclosures,  and  all 
other  actions  of  trespass  for  any  assault, 
lottery,  wounding  and  imprisonment, 
must  be  commenced  within  four  years 
next  after  the  uecruing  of  such  cause  of 
action,  and  not  after.  And  that  actions 
upon  the  case  for  words  spokeu,  must  he 
' commenced  within  two  years  next  after 
I the  words  spoken,  and  not  after.  If  the 
person  against  whom  there  is  any  such 
cause  of  action,  at  the  time  the  same 
accrued,  was  without  the  limits  of  the 
1 state,  and  did  not  leave  property  or  estate 
therein,  that  could,  by  common  and  ordi- 
nary process  of  law  be  attached,  in  that 
case,  the  j>erson  who  is  entitled  to  such 
action,  may  commence  the  same,  within 
the  respective  periods  limited  in  the  pre- 
ceding clause,  after  such  person’s  return 
into  the  state.  If  a person,  entitled  to 
any  of  the  before  described  actions,  is  at 
the  time  any  such  cause  of  action  accrues, 
within  the  age*  of  twenty-one,  feme 
covert,  nan  compos  mentis,  imprisoned, 
or  beyond  sea,  such  person  may  com- 
mence the  same  within  the  times  respec- 
tively, limited  as  above,  after  Iwing  of 
full  age,  discovert,  of  sane  memory,  at 
large,  or  returned  from  beyond  sea. 

220.  — South  Carolina. — 1.  At  to 
lands.  By  the  act  of  1712,  s.  2,  it  is 
enacted,  that  if  any  person  or  persons  to 
whom  any  right  or  title  to  lands,  tene- 
ments or  hereditaments  within  this  pro- 
vince, shall  hereafter  descend  or  come, 
do  not  prosecute  the  same  within  five 
years  after  such  right  or  title  accrued, 
that  then  he  or  they,  and  all  claiming 
under  him  or  them,  shall  Ik*  forever 
barred  to  recover  the  same. 

221.  — By  section  5,  that  not  only  the 
persous  who  have  not  made  claim  within 
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the  time  limited  shall  be  barred,  but 
also,  all  persons  that  shall  come  under 
such  as  have  lost  their  claim. 

2*2*2. — And  by  section  2,  that  any  per- 
son or  ]>ersons  beyond  the  sens,  or  out  of 
the  limits  of  this  province,  feme  covert, 
or  imprisoned,  shall  be  allowed  the  space 
of  seven  years  to  prosecute  their  right  or 
title,  or  claim  to  any  lands,  tenements  or 
hereditaments  in  this  province,  uftor  such 
right  and  title  accrued  to  them  or  any 
of  them,  and  at  no  time  after  the  said 
seven  years  ; and  also,  any  jjerson  or  per- 
sons that  are  under  the  age  of  twenty- 
one  J'ears,  shall  be  allowed  to  prosecute 
their  claims  at  any  time  within  two  years 
after  they  come  of  ago,  and  if  beyond  the 
seas,  three  years.”  Hut  a subsequent 
act  in  1778,  (Pub.  L.  455,  s.  2,)  as  to 
persons  under  twenty-one,  allows  five 
years  to  prosecute  their  right  to  lands 
after  coming  to  twenty -one. 

223.  — 2.  .lx  to  jtcr»mal  actions.  By 
the  act  of  171*2,  s.  (>,  actions  of  account, 
and  upon  the  ease,  (other  than  case  for 
slander,  and  upon  such  accounts  as  con- 
cern the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or 
servants  ;)  of  debt,  grounded  upon  any 
lending  or  contract  without  specialty,  or 
for  arrearages  of  rent  reserved  by  inden- 
ture ; of  covenant  ; of  trespass,  and  tres- 
pass ffttarr  clausum  /raj it ; of  detinue  J 
and  of  replevin,  for  taking  away  of  goods 
and  chattels;  must  he  commenced  within 
four  years  next  after  the  cause  of  such 
action  or  suits,  and  not  after.  Actions 
of  trespass,  of  assault  and  battery,  wound- 
ing, imprisonment,  or  any  of  them,  with- 
in one  year  next  after  the  cause  of  ac- 
tion ; and  actions  on  the  case  for  words, 
within  six  months  next  after  the  words 
spoken,  ami  not  after. 

224.  — There  are  various  minute  pro- 
visions in  the  savings  in  favour  of  per- 
sons under  age,  insane,  beyond  seas,  im- 
prisoned, and  of  femes  covert. 

225.  — When  the  defendant  is  beyond 
seas  at  the  time  any  personal  action  ac- 
crues, the  plaintiff  may  sue  after  his  re- 
turn within  such  times  as  is  limited  for 
bringing  such  action.  Act  of  171  *2,  s.  0. 

22b. — Tennessee.  1 . As  to  lands.  The 
act  of  Nov.  10,  1810,  c.  *28,  2 Scott, 


482,  enacts  in  substance:  § 1.  That  any 
persons,  their  heirs  or  assigns,  who  shall, 
at  the  passing  of  the  act,  or  at  any  time 
after,  have  had  seven  years’  possession  of 
any  lands,  tenements  or  hereditaments, 
which  have  been  granted  by  this  state, 
or  the  state  of  North  Carolina,  holding 
or  claiming  the  same  under  a deed  or 
deeds  of  conveyance,  devise,  grant,  or 
other  assurance,  purporting  to  convey  an 
estate  in  fee  simple,  and  no  claim  by  suit 
in  law  or  equity  effectually  prosecuted, 
shall  have  been  set  up  or  made  to  said 
lands,  &e.  within  the  aforesaid  time,  in 
that  case,  the  persons  or  their  heirs  or 
assigns  so  holding  possession,  shall  be 
entitled  to  keep  and  hold  in  possession, 
such  quantity  of  hind  as  shall  Ik>  specified 
and  desorilxid  in  his  or  their  deed  of  con- 
veyance, devise,  grant,  or  other  assurance 
as  aforesaid,  in  preference  to  and  against 
all  and  all  manner  of  persons  whatsoever; 
and  any  persons  or  their  heirs,  who  shall 
ueglect  or  have  neglected  for  the  said 
term  of  seven  years  to  avail  themselves 
of  any  title  legal  or  equitable  which  they 
may  have  hud  to  uuy  lands,  Ac.  by  suit 
in  law  or  equity,  effectually  prosecuted 
against  the  jierHons  in  pijs.scw.sion,  shall 
he  for  ever  barred ; and  the  persons  so 
holding,  their  heirs  or  assigns  for  the 
term  aforesaid,  shall  have  an  indefeasible 
title  in  fee  simple  to  such  lands.  Sec 
3 Am.  Jur.  255. 

227.  — § 2.  That  no  persons  or  their 
heirs  shall  maintain  any  action  in  law  or 
equity  for  any  lands,  Ac.  hut  within 
seven  years  uoxt  after  his,  her  or  their 
right  to  commence,  have  or  maintain  such 
suit,  shall  have  come,  fallen  or  accrued  ; 
and  that  all  suits  in  law  or  equity  shall 
be  commenced  and  sued  within  seven 
years  next  after  the:  title:  or  cause  of  ac- 
tion accrued  or  fallen,  and  at  no  time 
after  the  said  seven  yeara  shall  have 
passed. 

228.  — Persons  who  when  title  first 
accrued  were:  within  twenty-one  years  of 
age,  femes  covert,  non  compos  mentis, 
imprisoned,  or  beyond  the?  limits  of  the 
United  .States,  or  the  territories  thereof, 
may  bring  their  action  at  any  time,  so 
as  suedi  suit  is  commenced  within  three 
years  uext  after  his,  her  or  their  re  spec- 
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tive  disabilities  or  death,  and  not  after; 
and  it  is  further  provided  that  in  the 
construction  of  the  savings,  no  cumula- 
tive disability  shall  prevent  the  bar. 

220. — § 3.  That  if  in  any  of  the  said 
actions  or  suits,  judgment  is  given  for 
the  plaintiff  and  is  reversed  for  error,  or 
voruiet  pass  for  the  plaintiff,  and  upon 
matter  alleged  in  arrest  of  judgment,  the 
judgment  he  given  against  the  plaintiff, 
that  he  take  nothing,  Ac.;  or  if  the  ac- 
tion he  commenced  hy  original  writ,  und 
the  defendant  cannot  ho  Icgully  attached 
or  served  with  process,  in  such  case  the 
plaintiff,  his  heirs,  executors  or  udmiuis- 
trators,  as  the  case  is,  may  commence  a 
new  action  from  time  to  time,  within  u 
year  after  such  judgment  reversed  or 
given  against  the  plaintiff,  or  until  the 
defendant  can  l>o  attached  or  served  with 
process  so  :is  to  compel  him,  her  or  them 
to  appear  and  answer. 

23(1. — § 4.  Provided,  that  this  aet 
shall  have  no  hearing  on  the  lands  re- 
served for  the  use  of  schools. 

231. — 2.  As  to  personal  action*.  Ac- 
tions of  account  render;  upon  the  case; 
debt  for  arrearages  of  rent;  detinue; 
replevin;  and  trespass  quare  clausum 
fregit ; must  be  brought  within  three 
years  next  after  the  cause  of  such  action, 
and  not  after : except  such  accounts  as 
concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  and  their 
factors  or  servants.  Actions  of  trespass, 
assault  and  battery,  wounding,  and  im- 
prisonment, or  any  of  them,  within  one 
year  after  the.  cause  of  such  action,  and 
not  after:  and  actions  of  the  ease  for 
words,  within  six  months  after  the  words 
spoken,  ami  not  after.  Act  of  1715,  c. 
27,  s.  5.  Persons  who  at  the  time  the 
cause  of  action  accrued  are  within  the 
age  of  twenty-one  years,  femes  covert, 
non  compos  mentis,  imprisoned  or  beyond 
seas,  may  bring  their  actions  within  the 
time  above  limited,  after  the  removal  of 
the  disability.  Ib.  s.  9. 

232.  — The  aet  of  1756,  c.  4,  1 *Scott, 
89,  contains  the  following  enactment : 
1 . Where  the  plaintiff  founds  his  demand 
upon  a hook  account  for  gisids,  wares  and 
merchandise  sold  and  delivered,  or  work 
done,  and  solely  relies  for  proof  of  deli- 
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very  of  the  articles  upon  his  oath,  such 
oath  shall  not  be  admitted  to  prove  the 
delivery  of  any  articles  in  the  book,  of 
longer  standing  than  two  years. 

233.  — 2.  And  no  such  lxsik  of  ac- 
counts although  proved  by  witnesses,  shall 
be  received  in  evidence,  for  goods,  Arc. 
sold,  or  work  done,  above  five  years  Ikj- 
fore  action  brought,  except  of  persons 
being  out  of  the  government,  or  where 
the  account  shall  be  settled  and  signed 
hy  the  parties. 

234.  — 3.  Creditors  of  any  deceased 
person,  residing  in  the  state,  shall,  with- 
in two  yean,  and  out  of  the  state,  within 
three  years  from  the  qualification  of  the 
executors  or  administrators,  make  de- 
matid  of  their  respective  accounts,  debts 
and  demands  of  every  kind  whatsoever, 
to  such  executors  and  administrators,  and 
on  failure  to  make  the  demand  and  bring 
suit  within  those  times,  shall  he  for  ever 
barred  ; saving  to  infants,  non  compote*, 
and  femes  covert,  one  year  to  sue,  after 
the  disability  removed.  Put  if  any  cre- 
ditor after  making  demand  of  his  debt, 
Ac.  of  the  executor  or  administrator,  shall 
delay  his  suit  at  their  special  request, 
then  the  demand  shall  not  be  burred 
during  the  time  of  indulgence. 

235.  — I irniont. — 1 . ( ' rim  inal  cases. 
Sect.  1.  All  actions,  suits,  bills,  com- 
plaints, informations  or  indictments,  for 
any  crime  or  misdemeanor,  other  than 
theft,  robbery,  burglary,  forgery,  arson 
and  murder,  shall  be  brought,  had,  com- 
menced or  prosecuted  within  three  years 
next  after  the  offence  was  committed, 
and  not  after. 

236.  — Sect.  2.  All  complaints  and 
prosecutions  for  theft,  robbery,  burglary 
and  forgery,  shall  be  commenced  and 
prosecuted  within  six  years  next  after 
the  commission  of  the  offence,  and  not 
after. 

237.  — Sect.  3.  If  any  action,  suit, 
bill,  complaint,  information  or  indict- 
ment, for  any  crime  or  misdemeanor, 
other  than  arson  and  murder,  shall  be 
brought,  had,  commenced  or  prosecuted, 
after  the  time  limited  hy  the  two  pre- 
ceding sections,  such  proceedings  shall 
be  void  and  of  no  effect. 

238.  — Sect.  4.  All  actions  and  suits, 
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upon  any  statute,  for  any  penalty  or  for- 
feiture, given  in  whole  or  in  part  to  any 
person  who  will  prosecute  fur  the  same, 
shall  be  commenced  within  one  year 
after  the  offence  was  committed,  and  not 
after. 

289. — Sect  5.  If  the  penalty  is  given 
in  whole  or  in  part  to  the  state,  or  to  any 
county  or  town,  or  to  the  treasury  there- 
of, a .suit  therefor  may  he  commenced  by 
or  in  behalf  of  the  state,  county,  towu 
of  treasury,  at  any  time  within  two  years 
after  the  offence  was  committed,  and  not 
afterwards. 

240.  — Sect.  fi.  All  actions,  upon  any 
statute,  for  any  penalty  or  forfeiture, 
given  in  whole  or  in  part  to  the  party 
aggrieved,  shall  be  commenced  within 
four  years  after  the  offeuce  was  commit- 
ted, and  not  after. 

241.  — Sect.  7.  The  six  preceding  sec- 
tions shall  not  apply  to  any  bill,  com- 
plaint, information,  indictment  or  action, 
which  is  or  shall  be  limited  by  any 
statute,  to  be  brought,  had,  commenced 
or  prosecuted  within  a shorter  or  longer 
time  than  is  prescribed  in  these  six  sec- 
tions ; but  such  bill,  complaint,  informa- 
tion, indictment  or  other  suit,  shall  be 
brought  and  prosecuted  within  the  time 
that  may  Is;  limited  by  such  statute. 

242.  — Sect.  8.  When  any  bill,  com- 
plaint, information  or  indictment  shall 
be  exhibited  in  any  of  the  eases  men- 
tioned in  this  chapter,  the  clerk  of  the 
court,  or  magistrate,  to  whom  it  shall  he 
exhibited,  shall,  at  the  time  of  exhibit- 
ing, make  a minute  thereou,  in  writing, 
uuder  his  official  signature,  of  the  true 
day,  month  and  year,  when  the  same  was 
exhibited. 

248. — Sect.  9.  When  any  action  shall 
be  commenced,  in  any  of  the  cases  men- 
tioned in  this  chapter,  the  clerk  or  ma- 
gistrate, signing  the  writ,  shall  enter 
upon  it  a true  minute  of  the  day,  month 
and  year,  when  the  same  was  signed. 

244.  — Sect.  10.  Every  bill,  complaint, 
information,  iudictincntor  writ,  on  which 
a minute  of  the  day,  month  and  year, 
shall  not  he  made,  as  provided  by  the 
two  preceding  sections,  shall,  on  motion, 
be  dismissed. 

245.  — Sect.  11.  None  of  the  provi- 
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sions  of  this  chapter  shall  apply  to  suits 
against  moneyed  corporations,  or  against 
the  directors  or  st«»ck holders  thereof,  to 
recover  any  jh? unity  or  forfeiture  imposed, 
or  to  enforce  any  liability  created  by  the 
act  of  incorporation  or  any  other  law; 
hut  all  such  suits  shall  be  brought  with- 
in six  years  after  the  discovery,  by  the 
aggrieved  party,  of  the  facts  upon  which 
such  penalty  or  forfeiture  attached,  or 
by  which  such  liability  was  created. 

240. — 2.  Heal  awl  personal  actions 
and  riylits  of  entry.  Sec.  1.  No  action 
for  the  recovery  of  any  lands,  or  for 
the  recovery  of  the  possession  thereof, 
shall  be  maintained,  unless  such  action 
is  commenced  within  fifteen  years  next 
after  the  cause  of  action  first  accrued  to 
the  plaintiff,  or  those  under  whom  he 
churns. 

247.  — Sect.  2.  No  person,  having  right 
or  title  of  entry  into  houses  or  lands, 
shall  thereinto  enter,  hut  within  fifteen 
years  next  after  such  right  of  entry  shall 
accrue. 

248.  — Sect.  3.  The  right  of  any  per- 
son to  the  possession  of  any  real  estate 
shall  not  he  impaired  or  affected,  by  a 

, descent  being  hereafter  east  in  conse- 
quence of  the  death  of  any  jersou  in 
I possession  of  such  estate. 

249.  — Sect.  4.  The  first  two  sections 
of  this  chapter,  so  far  as  they  relate  to 
or  affect  lands  granted,  given,  sequester- 
ed or  appropriated  to  any  public,  pious 
or  charitable  use,  shall  t;iko  effect  from 
and  after  the  first  day  of  January,  in  the 
year  of  our  Lord  eighteen  hundred  aud 
forty-two,  and,  until  that  day,  the  laws 
now  iu  force  relating  to  such  lands,  shall 
continue  in  operation. 

250.  — Scot.  5.  The  following  actions 
shall  be  commenced  within  six  years 
next  after  the  cause  of  action  accrued, 
and  not  after : 

First.  All  actions  of  debt  founded 
upon  any  contract,  obligation  or  liability, 
not  under  seal,  excepting  such  as  arc 
brought  upon  the  judgment  or  decree  of 
some  court  of  record  of  the  United  .States, 
or  of  this  or  some  other  state  : 

Second.  All  actions  upon  judgments 
rendered  in  any  court  nut  being  a court 
of  record : 
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Third.  All  actions  of  debt  for  arrear- 
ages of  rent : 

Fourth.  All  actions  of  account,  as- 
sumpsit. or  on  the  ease,  founded  on  any 
contract  or  liability,  express  or  implied  : 

Fifth.  All  actions  of  trespass  upon 
laud  : 

Sixth.  All  actions  of  replevin,  and  all 
other  actions  for  taking,  detaining  or  in- 
juring goods  or  chattels : 

Sevent  h.  All  other  actions  on  the  case, 
except  actions  for  slanderous  words,  and 
for  libels. 

251.  — Sect.  <>.  All  notions  for  assault 
and  battery,  and  for  false  imprisonment, 
shall  bo  commenced  within  three  years 
next  after  the  cause  of  action  shall  ac- 
crue, and  not  afterwards. 

252.  — Sect.  7.  All  actions  for  slanderous 
words,  and  for  lilxds,  shall  be  commenced 
within  two  years  next  after  the  cause  of 
action  shall  accrue,  and  not  after. 

258. — Sect.  8.  All  actions  against 
sheriffs,  for  the  misconduct  or  negligence 
of  their  deputies,  shall  be  commenced 
within  four  years  next  after  the  cause 
of  action  shall  accrue,  and  not  afterwards. 

254.  — Sect.  0.  None  of  the  foregoing 

revisions  shall  apply  so  any  action 

rought  upon  a promissory  note,  which  is 

signed  in  the  presence  of  an  attesting 
witness,  hut  the  action,  in  such  ease,  shall 
bo  commenced  within  fourteen  years  next 
after  the  cause  of  action  shall  accrue 
thereon,  and  not  afterwards. 

255.  — Sect.  10.  All  actions  of  debt 
or  scire  facias  on  judgment  shall  he 
brought  within  eight  years,  next  after 
the  rendition  of  such  judgment,  and  all 
actions  of  debt  on  specialties  within  eight 
years  after  the  cause  of  action  accrued, 
ami  not  afterwards. 

250. — Sect.  1 1 . All  actions  of  cove- 
nant, other  than  the  covenants  of  war- 
ranty, and  seisin,  contained  in  deeds  of 
conveyance  of  lands,  shall  he  brought 
within  eight  years  next  after  the  cause  of 
action  shall  accrue,  and  not  after. 

257. — Sect.  12.  All  actions  of  cove- 
nant, brought  on  any  covenant  of  war- 1 
runty,  contained  in  any  deed  of  convey-  ^ 
unco  of  land,  shall  be  brought  within  ' 
eight  years  next  after  there  shall  have  been 
a final  decision  against  the  title  of  the 


covenantor  in  such  deed  ; and  all  actions 
of  covenant  brought  on  any  covenant  of 
seisin,  contained  in  any  such  deed,  shall 
be  brought  within  fifteen  years  next  after 
the  cause  of  action  shall  accrue,  and  not 
after. 

258.  — Sect.  13.  When  any  person 
shall  he  disabled  to  prosecute  on  action 
in  the  courts  of  this  state,  by  reason  of 
his  being  an  alien,  subject  or  citizen  of 
any  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of 
Bueh  war  shall  not  bo  deemed  any  part 
of  the  respective  periods,  herein  limited 
for  the  commencement  of  any  of  the 
actions  before  mentioned. 

259.  — Sect.  14.  If,  at  the  time  when 
any  cause  of  action  of  a personal  na- 
ture, mentioned  in  this  chapter,  shall 
accrue  against  any  person,  he  shall  be 
out  of  the  state,  the  action  may  he  com- 
menced, within  the  time  herein  limited 
therefor,  after  such  person  shall  come 
into  the  state ; and,  if,  after  any  cause 
of  action  shall  have  accrued,  and  before 
the  statute  has  run,  the  person  against 
whom  it  has  accrued,  shall  he  absent 
from  and  reside  out  of  the  state,  and 
shall  not  have  known  property  within 
this  state,  which  could,  by  the  common 
and  ordinary  process  of  law,  he  attached, 
the  time  of  his  absence  shall  not  be  taken 
as  any  part  of  the  time  limited  for  the 
commencement  of  the  action. 

200. — Sect.  15.  If  any  person,  enti- 
tled to  bring  any  of  the  actions,  l>efore 
mentioned  in  this  chapter,  or  liable  to 
any  such  action,  shall  die  before  the  ex- 
piration of  the  time  herein  limited  there- 
for, or  within  thirty  days  after  the  expi- 
tion  of  the  said  time,  ami  if  the  cause 
of  action  does  by  law  survive,  the  action 
may  bo  commenced,  by  the  executor  or 
administrator,  within  two  years  after 
such  death,  or  against  the  administrator 
or  executor  of  the  deceased  person,  or 
the  same  may  be  presented  to  the  com- 
missioners on  ssiid  estate,  as  the  case  may 
he,  at  any  time  within  two  years  after 
the  grant  of  letters  testamentary  or  of 
administration,  and  not  afterwards,  if 
barred  by  the  provisions  of  this  chapter , 
provided,  however,  if  the  commissioners 
on  such  estate  are  required  to  make  their 
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report  to  the  probate  court  before  the 
expiration  of  said  two  years,  the  claim 
against  the  deceased  shall  be  presented  to 
the  commissioners  within  the  time  allowed 
other  creditors  to  present  their  claims. 

201. — Scc^  16.  If,  in  any  action, 
duly  commenced  within  the  time  in  this 
chapter  limited  and  allowed  therefor,  the 
writ  shall  fail  of  a sufficient  service,  or 
return,  by  any  unavoidable  accident,  or 
by  any  default  or  neglect  of  the  officer 
to  whom  it  is  committed,  or  if  the  writ 
shall  he  abated,  or  the  action  otherwise 
defeated  or  avoided,  by  the  death  of  any 
party  thereto,  or  for  any  matter  of  form, 
or  if  after  a verdict  for  the  plaintiff,  the 
judgment  shall  lx;  arrested,  or  if  a judg- 
ment for  the  plaintiff  shall  be  reversed 
on  a writ  of  error,  or  on  exceptions,  the 
plaintiff  may  commence  a new  action  for 
the  same  cause,  at  any  time  within  one 
year  after  the  abatement  or  other  deter- 
mination of  the  original  suit,  or  after 
the  reversal  of  the  judgment  therein ; 
and  if  the  cause  of  action  does  by  law 
survive,  his  executor  or  administrator 
may,  in  case  of  his  death,  commence 
such  new  action  within  the  said  one  year; 
or,  if  no  executor  or  administrator  be 
appointed  within  that  time,  then  within 
one  year  after  letters  testamentary  or  of 
administration  shall  liave  been  grauted 
to  him. 

262.  — Sect.  17.  Whenever  the  com- 
mencement of  any  suit  shall  be  stayed 
by  an  injunction  of  any  court  of  equity, 
the  time,  during  which  such  injunction 
shall  Ik?  in  force,  shall  not  be  deemed 
any  portion  of  the  time  in  this  chapter 
limited,  for  the  commencement  of  suit. 

263.  — Sect.  18.  If  any  person,  enti- 
tled to  bring  any  action  in  this  chapter 
specified,  shall,  at  the  time  when  the 
cause  of  actiou  accrues,  be  a minor  or  a 
married  woman,  insane  or  imprisoned, 
such  person  may  bring  the  said  action, 
within  the  times  in  this  chapter  respect- 
ively limited,  after  the  disability  shall  be 
removed. 

264.  — Sect.  10.  None  of  the  provi- 
sions of  this  chapter  shall  apply  to  suits, 
brought  to  enforce  paymeut  on  bills, 
notes  or  other  evidences  of  debt,  issued 
by  moneyed  corporations. 


265.  — Sect.  20.  All  the  provisions  of 
this  chapter  shall  apply  to  the  case  of  a 
debt  or  contract,  alleged  by  way  of  set- 
off; and  the  time  of  limitation  of  such 
debt  shall  be  computed  in  like  manner 
as  if  an  action  had  been  commenced 
therefor,  at  the  time  when  the  plaintiff’s 
action  was  commenced. 

266.  — Sect.  21.  The  limitations, 
herein  before  prescribed  for  the  com- 
mencement of  actions,  sliall  apply  to 
the  same  actions,  when  brought  in  the 
name  of  the  state,  or  in  the  name  of 
any  officer,  or  otherwise,  for  the  benefit 
of  the  state,  in  the  same  manner  as  to 
actions  brought  by  citizens. 

267.  — Sect.  22.  In  actions  of  debt, 
or  upon  the  case,  founded  on  any  con- 
tract, no  acknowledgment,  or  promise 
sliall  be  evidence  of  a new  or  continuing 
contract,  whereby  to  take  any  case  out  of 
the  provisions  of  this  chapter,  or  to  de- 
prive ail}’  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise 
be  made  or  contained  by  or  in  some 
writing,  signed  by  the  party  chargeable 
thereby. 

268.  — Sect.  23.  If  there  are  two  or 
more  joint  contractors,  or  joint  execu- 
tors or  administrators  of  any  contractor, 
no  such  joint  contractor,  executor  or  ad- 
ministrator shall  lose  the  benefit  of  the 
provisions  of  this  chapter,  so  as  to  be 
chargeable  by  reason  only  of  any  ac- 
knowledgment or  promise,  made  or 
signed  by  any  other  or  others  of  them. 

260. — Sect.  24.  In  actions  commenced 
against  two  or  more  joint  contractors,  or 
joint  executors  or  administrators  of  any 
contractor,  if  it  shall  appear  on  the  trial, 
or  otherwise,  that  the  plaintiff  is  barred 
by  the  provisions  of  this  chapter,  as  to 
one  or  more  of  the  defendants,  but  is 
entitled  to  recover  against  any  other  or 
others  of  them,  by  virtue  of  a new  ac- 
knowledgment or  promise,  or  otherwise, 
judgment  shall  be  given  for  the  plaintiff, 
as  to  any  of  the  defendants,  against 
whom  he  is  entitled  to  recover,  and  for 
the  other  defendant  or  defendants  against 
the  plaintiff. 

270  — Sect.  25.  If,  in  any  action  on 
contract,  the  defendant  shall  plead  in 
abatement,  that  any  other  person  ought 
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to  have  been  jointly  sued,  and  Issue  l»e 
joined  uu  that  plea,  and  it  shall  appear 
on  the  trial,  that  the  action  was,  by  rea- 
son of  the  provisions  of  this  chapter, 
barred  against  the  person  so  named  in 
the  idea,  the  said  issue  shall  be  found 
for  the  plaintiff. 

271.  — Sect.  *20.  Nothing,  contained 
in  the  four  preceding  sections,  shall  alter, 
take  away  or  lessen  the  effect  of  a pay- 
ment of  any  principal  or  interest,  made 
by  any  person. 

272.  — Sect.  27.  If  there  arc  two  or 
more  joint,  contractors  or  joint  executors 
or  administrators  of  any  contractor,  no 
one  of  them  shall  lose  the  benefits  of 
the  provisions  of  this  chapter,  so  as  to 
bo  chargeable  by  reason  only  of  any 
payment,  made  by  any  other  or  others 
of  them. 

273.  — Sect.  28.  None  of  the  provi- 
sions of  this  chapter,  resecting  the 
acknowledgment  of  a debt,  or  a new 
promise  to  pay  it,  shall  apply  to  any 
such  acknowledgment  or  promise,  made 
Indore  the  first  day  of  January,  in  the 
year  of  our  Lord,  eighteen  hundred  and 
forty-two,  hut  every  such  last  mentioned 
acknowledgment  or  promise,  although 
not  made  in  writing,  shall  have  the  same 
effect  ns  if  no  provisions,  relating  there- 
to, had  been  hen1. in  contained. 

274.  — Sect.  20.  The  provisions  of  this 
chapter,  which  alter  or  vary  the  law, 
now  in  force  relative  to  the  limitation  of 
actions,  shall  not  apply  to  any  case,  where 
the  cause  of  action  accrues  before  this 
chapter  shall  take  effect,  and  go  into  ( 
operation  ; and  in  all  eases,  where  the 
cause  of  action  accrues  before  this  chapter 
takes  effect,  the  laws  now  in  force  limit- 
ing the  time  for  the  commencement  of 
suits  thereon,  shall  continue  in  opera- 
tion. 

275.  — Virginia.  — 1.  As  to  land*. 
All  writs  of  lbrmodon  in  descender,  re- 
mainder, or  reverter,  of  any  lands,  tene- 
ments or  hereditaments,  shall  he  sued  out 
within  twenty  years  next  after  the  title  or 
cause  of  uctiou  accrued,  and  not  after- 
wards : and  no  person  having  any  right 
or  title  of  entry  into  any  lands,  shall 
make  any  entry  hut  within  twenty  years 
next  after  such  right  or  title  accrued. 


Persons  entitled  to  such  writ  or  right  or 
title  of  entry,  who  are  under  twenty-one 
years  of  age,  femes  covert,  non  couijios 
mentis,  imprisoned,  or  not  within  the 
commonwealth,  at  the  time  such  right  or 
title  accrues,  may  themselves  or  their 
heirs,  notwithstanding  the  said  twenty 
ears  have  expired,  bring  and  maintain 
is  action,  or  make  his  entry,  within  teu 
years  next  after  such  disabilities  removed, 
or  the  death  of  the  person  so  disabled. 

270. — In  all  writs  of  right,  and  other 
actions  possessory,  any  person  may  main- 
tain a writ  of  right  upon  the  possession 
or  seisin  of  his  ancestor  or  predecessor 
within  fifty  years,  or  any  other  possessory 
actum  upon  the  juvsscssion  or  seisin  of 
his  ancestor  or  predecessor,  within  forty 
years;  hut  no  person  shall  maintain  a 
real  action  upon  his  own  possession  or 
seisin,  hut  w ithin  thirty  years  next  before 
the  teste  of  the  writ. 

277.  — 2.  As  to  personal  art  ion*.  The 
provisions  in  relation  to  personal  actions 
are  as  follows : 1 . Upon  all  actions  upon 
the  case,  (other  than  for  slander,)  actions 
of  account  or  assumpsit,  (other  than  such 
accounts  as  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant, 
their  factors  or  servants, ) debt  grounded 
upon  any  lending  or  contract  without 
specialty,  debt  for  arrears  of  rent,  tres- 
pass, detinue,  trover,  or  replevin  for 
goods  and  chattels,  and  trespass  quare 
clausum  fregit,  five  years : 2.  Upon  ac- 
tions of  assault,  battery,  wounding,  or 
imprisonment,  three  years  : 3.  Upon  ac- 
tions of  slander,  one  year.  Infants, 
femes  covert,  jtersons  non  compoa  mentis, 
imprisoned,  beyond  seas,  or  out  of  the  , 
country,  are  allowed  full  time  to  bring 
all  sueli  actions,  except  that  of  slander, 
after  the  disability  has  been  removed. 

278.  — All  actions  or  suits,  founded 
npon  any  account  for  goods  sold  and  de- 
livered, or  for  articles  charged  in  any 
store  account,  must  be  commenced  within 
one  year  next  after  the  cause  of  action,  or 
the  delivery  of  t lie  goods,  and  not  after; 
except  that,  in  the  ease  of  the  death  of 
the  creditors  or  debtors,  before  the  ex- 
piration of  the  saiil  term  of  one  year, 
the  further  time  of  one  year,  from  the 
death  of  such  creditor  or  debtor,  shall 
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be  allowed.  In  suits  in  the  name  of  any 
person  residing  beyond  the  seas,  or  out  of 
this  country,  for  recovery  of  any  debt 
due  for  goods  actually  sold  and  delivered 
here  by  his  factor  or  factors,  the  saving 
in  favour  of  persons  beyond  the  seas  at 
the  time  their  causes  of  action  accrued,  is 
not  to  be  allowed;  but,  if  any  factor 
shall  happen  to  die  before  the  expira- 
tion of  the  time  in  which  suit  should 
have  been  brought,  his  principal  shall  be 
allowed  two  years  from  his  death,  to 
bring  suit  for  any  debt  due  on  account  of 
any  contract  or  dealing  with  such  factor. 
1 Kcv.  Code,  489-491. 

LINE,  descents,  is  the  series  of  persons 
who  have  descended  from  u common  an- 
cestor, places!  one  under  the  other,  in  the 
order  of  their  birth.  It  connects  succes- 
sively all  the  relations  by  blood  to  each 
other.  Vide  Consanguinity  ; Degree. 
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2.  The  line  is  either  direct  or  collate- 
ral. The  direct  lino  is  composed  of  all 
the  persons  who  are  descended  from  each 
other.  If,  in  the  direct  line,  any  one 
person  is  assumed  as  the  projxmtus,  in 
order  to  count  from  him  upwards  and 
downwards,  the  line  will  be  divided  into 
two  parts,  the  ascending  and  descending 
lines.  The  ascending  line  is  that,  which 
counting  from  the  propositus,  ascends  to 
his  ancestors,  to  his  father,  grandfather, 
great  grandfather,  &o.  The  descending 
line,  is  that  which,  counting  from  the 
same  person,  descends  to  his  children, 
grandchildren,  great  grandchildren,  &c. 
The  preceding  table  is  an  example. 

3.  The  collateral  line  considered  by 
itself,  and  in  relation  to  the  common 
ancestor,  is  a direct  line;  it  becomes 
collateral  when  placed  along  side  of 
another  line  below  the  common  ancestor, 
in  whom  both  lines  uuite,  for  example : 


Common  q ancestor. 


Direct 

line. 


Ego. 


i 


i 


I 

? Collateral 
© line. 


i 


4.  These  two  lines  are  independent  of 
each  other;  they  have  no  connexion, 
except  by  their  union  in  the  person  of  the 
common  ancestor.  This  reunion  is  what 
forms  the  relation  among  the  persons 
composing  the  two  lines. 

5.  A line  Is  also  pah  run!  or  maternal. 
In  the  examination  of  a person’s  ascend- 
ing line,  the  line  ascends  first  to  his 
father,  next  to  his  paternal  grandfather, 
his  paternal  great  grandfather,  &c.  so  on 
from  father  to  father;  this  is  called  the 
paternal  line.  Another  line  will  be  found 
to  ascend  from  the  same  person  to  his 
mother,  liis  maternal  grandmother,  and 
so  from  mother  to  mother;  this  is  the 
maternal  line.  These  lines,  however,  do 
not  take  in  all  the  ascendants,  there  are 
many  others  who  must  be  imagined. 
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The  n iimhor  of  ascendants  is  double  at 
each  degree,  as  is  shown  by  the  following 
table : 


Vide  2 Bl.  Com.  200,  bk.  2,  c.  14; 
Poth.  Des  Successions,  ch.  1,  art.  3, 
§ 2 ; and  article  Ascendants. 

LINE,  measures.  A line  is  a lineal 
measure  containing  the  one-twelfth  part 
of  an  inch. 

2. — This  word  is  used  also  in  another 
sense;  it  signifies  the  division  between 
two  estates. 


3. — When  a lino  is  mentioned  in  a 
deed  us  ending  at  a particular  monument, 
(q.  v.)  it  is  to  be  extended  in  the  direc- 
tion called  for,  without  regard  to  dis- 
tance, until  it  reach  the  boundary.  1 
Taylor,  110,  803;  2 Hawks,  219;  3 
Hawks,  21 ; 2 Taylor,  1.  And  a marked 
line  is  to  be  adhered  to,  although  it  de- 
part from  the  course.  7 Wheat.  7 ; 2 
Overt.  304;  3 Call,  289  ; 7 Monr.833; 
2 Bibb,  201;  4 Bibb,  503;  4 Monr. 
29 ; see  further,  2 Dana,  2 ; 0 Wend. 
407;  1 Bibb,  400;  1 Marsh.  382;  3 
Marsh.  382;  3 Murph.  82;  13  Dick. 
145;  13  Wend.  300;  5 J.  J.  Marsh. 
587. 

4 — .Lines  fixed  by  compact  between 
nations  are  binding  on  their  citizens  and 
subjects.  1 1 Det.  209 ; 1 Overt.  209. 

LINEAGE.  Properly  speaking  line- 
age is  the  relationship  of  persons  in  a 
direct  line;  as  the  grandfather,  the 
father,  the  son,  the  grandson,  Ac. 

LINEAL.  That  which  comes  in  a 
line.  Lineal  consauyuiuity  is  that  which 
subsists  between  persons,  one  of  whom 
is  descended  in  a direct  line  from  the 
other.  Limal  descent , is  that  which 
takes  place  among  lineal  kindred. 

LIQUI  DATED.  That  which  is  made 
clear,  certain,  and  manifested ; as,  liqui- 
dated damages,  ascertained  damages; 
liquidated  debt,  an  ascertained  debt,  as 
to  amount.  A debt  is  liquidated  when 
it  is  certain  what  is  due,  and  how  much 
is  due,  cum  certum  cst  an  el  quantum 
debeatur  ; for  although  it  may  apj>car 
that  something  is  due,  if  it  does  not  also 
appear  how  much  is  due,  the  debt  is  not 
liquidated.  An  unliquidated  claim  is 
one  which  one  of  the  parties  to  the  con- 
tract, canuot  alone  render  certain.  5 
M.  B.  11  ; 1 N.  S.  130 j 6 N.  g.  7 1 •’> ; 
0 N.  S.  10;  13  L.  It.  275;  7 L.  It. 
134,  599.  Such  a claim  cannot  be  set 
off.  2 Dali.  237 ; S.  C.  1 Yeates's  It. 
571 ; 10  Serg.  A ltawle,  14 ; see  Poth. 
Ob.  n.  G28;  Dig.  50, 17,24;  Id.  42, 1, 
04;  Id.  45,  1,  112;  Id.  4G,  5,  11  ; 
Code,  7,  47.  Dom.  Lois  Civ.  1.  4,  t.  2, 
s.  2,  u.  2 ; Arg.  Inst.  1.  4,  c.  7 ; 7 Toull. 
n.  369 ; 6 Dui . I>r.  Civ.  IV.  n.  :;i>  I. 

Liquidated  damages.  By  this  term 
is  understood  the  fixed  amount,  which  a 
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party  to  an  agreement  promises  to  pay 
to  the  other,  in  case  he  shall  not  fulfil 
some  primary  or  principal  engagement 
into  which  he  has  entered  by  the  some 
agreement;  it  differs  from  a penalty,  (q. 
v.)  Vide  Damayc*  HauidaOxl. 

2.  The  sum  will  be  considered  as 
liquidated  damages  in  the  following 
cases:  1.  \\fhen  the  damages  are  un- 
certain, and  not  capable  of  being  ascer- 
tained by  any  satisfactory  or  known  rule; 
whether  the  uncertainty  lies  in  the 
nature  of  the  subject  itself,  or  in  the 
particular  circumstances  of  the  ease.  2 
T.  H.  82 ; 1 Ale.  & N.  8811 ; 2 Burr. 
2225;  10  Vos.  421);  7 Cowen,  807;  4 
Wend.  408  2.  When,  from  the  nature 

of  the  ease,  and  the  tenor  of  the  agree- 
ment, it  is  clear,  that  the  damages  navo 
been  the  subject  of  actual  and  fair  calcu- 
lation and  adjustment  between  the 
parties.  2 Greenl.  Ev.  § 250;  2 Story, 
Eq.  § 1818;  8 C.&  P.  240;  10  Mass. 
450,  462;  6 Bro.  P.  C.  480;  3 Taunt. 
473;  7 John.  72;  4 Mass.  438;  3 
Conn.  58. 

LIQUIDATION,  is  a fixed  and  deter- 
minate valuation  of  things  which  before 
were  uncertain. 

LIKA,  the  name  of  a foreign  coin. 
In  all  computations  at  the  custom  house*, 
the  lira  of  Sardinia  shall  be  estimated  at 
eighteen  cents  and  six  mills.  Act  of 
March  22,  1840.  The  lira  of  the  Lom- 
bard o-Vcnitian  Kingdom,  and  the  lira 
of  Tuscany,  at  sixteen  cents.  Act  of 
March  22,  1840. 

LIS.  A suit;  an  action;  a contro- 
versy in  court ; a dispute. 

ijs  M oTA,  the  cause  of  the  suit  or 
action.  By  this  term  is  understood  the 
commencement  of  the  controversy  and 
the  beginning  of  the  suit.  4 Carnpb.  It. 
417  ; 0 Carr.  A P.  552,  501  ; 2 liuss. 
A My.  101;  Greenl.  Ev.  § 181,  132. 

Lis  PENDENS.  The  pendency  of  a 
suit;  the  time  between  which  it  is  insti- 
tuted and  finally  decided. 

2. — It  has  been  decided  th  at  thelncre 
serving  of  a subjxena  in  chancery,  unless 
a hill  be  also  tiled,  is  not  a sufficient  /is 
pendens,  but  the  bill  being  filed,  the  Its 
jn  ndnm  commences  from  the  service  of 
the  subpoena,  although  that  may  not  be 


returnable  till  the  following  term,  1 
Vcm.  318;  and  after  a decree,  final  iu 
its  nature,  there  remains  no  lis  ihmhIcus. 

1 Vern.  459. 

3.  — It  is  a general  rule  that  fix  pen- 
dntx  is  a general  notice  of  an  equity  to 
all  the  world,  8 Aik.  343;  2 P.  Wins. 
282;  Amb.  076;  1 Vern.  286.  Vide 

2 Eoubl.  Eq.  152,  note;  1 Supp.  to 
Vcs.  jr.  284;  3 Rawlo,  K.  14;  Pow. 
Mortg.  Index,  k.  t. ; 1 John.  (Mi.  It. 
500;  2 John.  Ch.  It.  158;  4 John. 
Ch.  ltcp.  83;  2 Band.  Rep.  93;  1 
M’Cord,  Ch.  It.  204;  Ilarp.  Eq.  It. 
224;  1 Bibb,  It.  314;  5 Ham.  Rep. 
402 ; 4 Cowen,  It.  007 ; 1 Wend.  It. 
583;  1 Desaus.  It.  107,  170;  2 Edw. 
It.  115;  1 Hogan,  K.  09;  0 llur.  & 
John.  21;  2 Dana,  It.  4K() ; Jac.  It. 
202;  1 Russ.  & My.  017;  Com.  Dig. 
Chancery,  4 C3;  2 Kell’s  Com.  152; 
5th  ed.  1 Bail.  Eq.  It.  479;  7 Dana, 
It.  110;  7 J.  J.  Marsh.  529;  1 Clarke, 
it.  500,  584;  14  Ohio,  109,  823. 

4.  — When  a defendant  is  arrested 
pending  a former  suit  or  action,  in  which 
ho  was  held  to  bail,  be  will  not,  in  gene- 
ral, be  held  to  bail,  if  the  second  suit  he 
for  the  same  cause  of  action.  Grab. 
Prac.  98;  Troub.  & Ilaly’s  Prac.  44;  4 
Veates's  It.  200.  But  under  speeial 
circumstances,  he  may  he  held  to  bail 
twice,  and  of  these  circumstances  the 
court  will  judge.  2 -Miles,  ltcp.  99, 
100,  142.  See  14  John  It.  347.  When 
such  a second  action  is  commenced,  the 
first  ought  to  lie  discontinued,  and  the 
costs  paid  ; but,  it  seems,  it  is  sufficient 
if  they  arc  paid  before  the  replication  of 
Hid  tiel  rnnrd  to  a plea  of  autre  art  ion 
pendant  in  the  second  suit.  Grab.  Pr. 
98;  and  see  1 John.  Cos.  397;  7 
Taunt.  151;  1 Marsh.  It.  395;  Merl. 
ltcp.  Litispendance ; 5 Ohio  It.  462;  6 
Ohio  It.  225;  1 Blackf.  It.  53;  Id. 
315;  Autre  action  pendent ; Bail;  Lilir 
yiositu. 

LISTERS.  This  word  is  used  in 
some  of  the  states  to  designate  the  per- 
sons appointed  to  make  lists  of  taxablcs. 
See  Verm.  Rev.  Stat.  588. 

LITERAL  CONTRACT,  aril  late, 
is  a contract  the  whole  of  the  evidence 
of  which  is  reduced  to  writing.  This 
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contract  is  perfect  by  the  writing,  and 
binds  the  party  who  subscribed  it,  al- 
though ho  has  received  no  consideration. 
Lee.  Klein . § 887. 

LITERARY  PROPERTY.  This 
name  bus  been  given  to  the  light  which 
authors  have  in  their  works.  This  is 
secured  to  them  by  copyright,  (q.  v.) 
Vide  2 131.  Com.  405,  0 ; 4 Via.  Ab. 
278;  line.  Ah.  Prorogation,  F 5;  2 
Kent,  Com.  806  to  815;  1 Hupp,  to 
Ves.  jr.  800,  870;  2 Id.  409;  Nicklin 
on  Literary  Property ; Dane’s  Ab.  In- 
dex, h.  t. ; 1 Chit.  Pr.  98 ; 2 Atner. 
Jur.  248;  10  Amer.  Jur.  02;  1 Law 
Intel!.  00;  Curt,  on  Copyr.  11;  1 
lie  IPs  Com.  R.  1,  part  2,  e.  4,  s.  2,  p. 
115.  Vide  Copyright. 

LITI( JANT.  ( )ue  engaged  in  a suit ; 
one  fond  of  litigation. 

LITIGATION.  A contest  in  a court 
of  justice. 

2. — In  order  to  prevent  injustice  courts 
of  equity  will  restrain  a party  from  fur- 
ther litigation,  by  a writ  of  injunction; 
for  example,  after  two  verdicts  on  trials 
at  bar,  in  favour  of  the  plaintiff,  a per- 
petual injunction  was  decreed.  Str.  404. 
And  not  only  between  two  individuals 
will  a court  of  equity  grant  this  relief, 
as  in  the  above  case  of  several  ejectments, 
but  also,  when  one  general  legal  right, 
as  a right  of  fishery,  is  claimed  against 
several  distinct  persons,  in  which  ease 
there  would  be  no  end  of  bringing  ac- 
tions, since  each  action  would  only  bind 
the  particular  right  in  question,  between 
the  plaiutifl  and  defendant  in  such  action, 
without  deciding  the  general  right  claim- 
ed. 2 Atk.  484 ; 2 Ves.  jr.  587.  Vide 
Cirntity  of  Actions. 

LITIUIOSITY,  Scottish  low,  is  the 
pendency  of  a suit  ; it  is  an  implied  pro- 
hibition of  alienation,  to  the  disappoint- 
ment of  an  action,  or  of  diligence,  the 
direct  object  of  which  is  to  attain  posses- 
sion, or  to  acquire  the  property  of  a 
particular  subject.  The  effect  of  it  is 
analogous  to  that  of  inhibition,  (q.  v.)  1 
2 Hell's  Com.  152,  5th  ed.  Vide  Lis 
Pendens. 

LITIGIOUS.  That  which  is  the  sub- 
ject of  a suit  or  action;  that  which  is 
contested  iu  a court  of  justice.  In  ano- 


ther sense,  litigious  signifies  a disposition 
to  sue  ; a fondness  for  litigatioii. 

LiTHijois  k i (JUTS,  French  tow,  aro 
those  which  are  or  may  be  contested 
either  in  whole  or  in  part,  whether  an 
action  has  been  commenced,  or  when 
there  is  reason  to  apprehend  one.  Poth. 
Vente,  n.  584;  9 Mart.  R.  188  ; Trop- 
loug,  De  la  Vente,  n.  984  a 1008  ; Civ. 
Code  of  Lo.  art.  2028  ; id.  8522,  n.  22. 
V ide  Contentious  jurisdiction. 

LITIS  CONTEST  AT  10,  civil  low. 
The  contesting  of  the  suit.,  or  pleading 
the  general  issue.  Vide  2 liro.  Civ.  and 
Adin.  h»w,  858. 

LITIS  PEN  DEN  OK.  The  part  of  an 
action  being  dc|K;nding  and  undetermin- 
ed ; the  time  during  which  an  action  is 
pending.  See  Lis  pendens. 

LITRE.  A French  measure  of  capa- 
city. It  is  of  the  size  of  a decimetre,  or 
one  tenth  part  of  a cubic  metre.  It  is 
equal  to  01.028  cubic  inches.  Vide 

Measure. 

LIVERY,  Engl  law.  1.  The  deli- 
very of  possession  of  lands  to  those  ten- 
ants who  hold  of  the  king  in  capita,  or 
knight’s  service. — 2.  Livery  was  also  the 
name  of  a writ  which  lay  for  the  heir  of 
age,  to  obtain  the  possession  of  seisin  of 
his  lands  at  the  king’s  hands.  F.  N.  13. 
155. — 8.  It  signifies  in  the  third  place 
the  clothes  given  by  a nobleman  or  gen- 
tleman to  his  servant. 

Livkhy  of  SEISIN,  estates.  A deli- 
very of  possession  of  lauds,  tenements 
ami  hereditaments,  unto  one  entitled  to 
the  same.  This  was  a ceremony  used  in 
the  common  law  for  the  conveyance  of 
real  estate ; and  the  livery  was  in  deed , 
which  was  performed  by  the  feoffor  and 
feoffee  going  upon  the  land,  and  the  lat- 
ter receiving  it  from  the  former ; or  in 
law , where  the  same  was  not  made  on 
the  land  hut  in  sight  of  it.  2 HI.  Com. 
815,  810. 

-• — In  most  of  the  states,  livery  of 
seisin  is  unnecessary ; it  having  boon  dis- 
pensed with  cither  by  express  law  or  by 
usage.  The  recording  of  the  deed  has 
the  same  effect.  In  Maryland,  however, 
it  seems  that  a deed  cannot  operate  as  a 
feoffment,  without  livery  of  seisin.  5 
Harr.  A John.  158.  Vide  4 Kent,  Com. 
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881  ; 2 Hill.  Ab.  o.  26,  s.  4 ; 1 Misso. 
K.  558 ; 1 Pet.  K.  508}  1 Bay’s  11. 
107  ; 5 liar.  A .John.  158;  *2  Fairf.  11. 
318;  Dane’s  Abridgement,  h.  t. ; and 
the  article  Seisin. 

LI  VUE  TOURNOI.S,  com.  taw,  a 
denomination  of  money  in  France  before 
the  revolution.  It  is  to  be  computed  iu 
the  ad  valorem  duty  on  goods,  Ac.,  at 
eighteen  and  a half  cents.  Act  of  March 
2,  1798,  s.  61.  1 Story's  L.  U.  S.  626. 

Vide  h'oreitjn  Coins. 

LO A DM  A N A Ci  1C,  maritime  late,  con- 
tracts, is  the  pay  to  leadsmen,  that  is, 
persous  who  sail  or  row  before  ships  in 
barks  or  small  vessels  with  instruments 
for  towing  the  ship,  and  directing  her 
course,  in  order  that  she  may  escape  the 
dangers  in  her  way.  Poth.  Dcs  A varies, 
u.  147  ; Guidon  de  la  racr,  ch.  14.  Bac. 
Ab.  Merchant  and  Merchandize,  F. 

LOAN,  contracts,  is  the  act  by  which 
a person  lets  another  have  a thing  to  be 
used  by  him  gratuitously,  and  which  is 
to  be  returned,  either  in  specie  or  in 
kind,  agreeably  to  the  terms  of  the  con- 
tract. The  thing  which  is  thus  transfer- 
red is  also  called  a loan. 

2. — A loan  in  geueral  implies  that  a 
thing  is  lent  without  reward;  but  iu 
some  eases  a loau  may  be  for  a reward, 
as  the  loan  of  money.  7 Pet.  It.  109. 

8. — In  order  to  make  a contract  usu- 
rious, there  must  be  a loan,  Gowp.  112, 
770 ; 1 Ves.  jr.  527 ; 2 Bl.  II.  859  ; 3 
Wila.  390  ; and  the  borrower  must  be 
bound  to  return  the  money  at  all  events. 
2 Sclio.  A Lef.  470.  The  purchase  of 
a bond  or  note  is  not  a loan,  3 Scho. 
& Lef.  469;  9 Pet.  K.  103.  But  if 
such  a purchase  be  merely  colourable, 
it  will  be  considered  as  a loan.  2 John. 
Cas.  60 ; 2 John.  Cas.  66;  12  S.  & K. 
46  ; 15  John.  It.  44. 

Loan  for  consumption,  or,  mu- 
tuum, (<j.  v.)  is  a contract  by  which 
the  owner  of  a personal  chattel,  called 
the  lender,  delivers  it  to  another,  known 
as  the  borrower,  by  which  it  is  agreed 
that  the  borrower  shall  consume  the  chat- 
tel loaned,  and  return,  at  the  time  agreed 
upon,  another  chattel,  of  the  same  qua- 
lity, kind,  ami  number,  to  the  lender, 
either  gratuitously  or  for  a consideration ; 


as,  if  Peter  lends  to  Paul  one  bushel  of 
wheat,  to  be  used  by  the  latter,  go  that 
it  shall  not  be  returned  to  Peter,  but  in- 
stead of  which  Paul  will  return  to  Peter 
another  bushel  of  wheat  of  the  game  kind 
and  quality,  at  a time  ugreed  upon. 

2.  — It  is  evident  that  this  contract 
differs  essentially  from  u loan  for  use.  In 
tin*  latter  the  property  of  the  thing  lent 
remains  with  the  lender,  and,  if  it  be  de- 
stroyed, without  the  fault  or  negligence 
of  the  borrower,  it  is  his  loss,  ami  the 
thiug  to  be  returned  is  the  identical  thing 
lent;  but  iu  the  loan  for  consumption, 
the  property  passes  to  the  borrower,  and 
in  case  of  its  destruction,  he  must  bear 
the  loss,  and  the  identical  property  is 
never  to  be  returned,  but  other  property 
of  the  like  kind,  quulity  and  number. 
This  contract  bears  a nearer  resemblance 
to  a burter  or  exchange ; in  a loan  for 
consumption  the  borrower  agrees  to  ex- 
change with  the  lender  a bushel  of  wheat, 
which  he  has  not  but  expects  to  obtain, 
for  another  bushel  of  wheat  which  the 
lender  now  has  and  with  which  he  is  wil- 
ling to  pwirt ; or  a more  familiar  example 
may  Ikj  given : Debtor  borrowers  from 
Creditor,  oue  hundred  dollars  to  use  as 
ho  shall  deem  best,  and  he  promises  to 
return  to  Creditor  another  huudred  dol- 
lars at  a future  time. 

3.  — In  cases  of  loan  for  consumption 
the  lender  may  charge  for  the  use  of  the 
thing  loaned  or  not,  as,  if  1 lend  one 
thousand  dollars  to  a friend  for  a month, 
I may  charge  interest  or  not ; but  a loan 
for  use  is  always  gratuitous;  when  any 
thing  is  charged  for  the  use,  it  becomes 
a hiring.  See  Hire ; and  adso  Mutuum. 

Loan  for  use,  or  oommouatum,  in 
contracts,  is  a bailment  or  loan  of  an 
article  for  a certain  time,  to  be  used  by 
the  borrower,  without  paying  for  it.  2 
Kent’s  Com.  446,  447.  Fir  William 
Jones  defines  it  to  Ik;  a bailment  of  a 
thing  for  a certain  time,  to  be  used  by 
the  borrower,  without  paying  for  it. 
Jones’s  Bailra.  118.  According  to  the 
Louisiana  Code,  art.  2864,  it  is  an  agree- 
ment by  which  a person  delivers  a thing 
to  another,  to  use  it  according  to  its 
natural  destination,  or  according  to  the 
agreement,  under  uu  obligation  on  the 
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part  of  the  borrower,  to  return  it  after  I 
he  shall  have  done  using  it.  This  loan  \ 
is  essentially  gratuitous.  The  Code  Civil,  i 
art.  1875,  defines  it  in  nearly  the  same 
words.  Ijord  Holt  has  defined  this  bail- 
ment to  l>c,  when  goods  or  chattels,  that 
are  useful,  are  lent  to  a friend  gratis, 
to  Ik?  used  by  him  ; and  it  is  called  cowi- 
modatum,  he  adds,  beeiiu.se  the  thing  is 
to  be  restored  in  specie.  2 Ld.  Kay. 
909,  913. 

2.  — The  loan  for  use  resembles  some- 
what a gift,  for  the  lender,  as  in  a gift, 
gives  something  to  the  borrower  j but  it 
differs  from  the  latter,  because  there  the 
property  of  the  thing  given  is  transfer- 
red to  the  donee  ; instead  of  which,  in  J 
the  loan  for  use,  the  thing  given  is  only 
the  use,  ami  the  property  in  the  thing 
lent  remains  in  the  lender.  This  contract 
lias  also  some  analogy  to  the  mutuum , 
or  loan  for  consumption  ; but  they  differ 
in  this,  that  in  the  loan  for  use  the  len- 
der retains  the  property  in  the  thing  lent, 
ami  it  must  be  returned  in  individuo  ; 
in  the  loan  for  consumption,  on  the  con- 
trary, the  things  lent  are  to  be  con- 
sumed, such  as  money,  corn,  oats,  grain, 
cider,  Ac.,  and  the  property  in  them  is 
transferred  to  the  borrower  who  becomes 
a debtor  to  the  leuder  for  the  same 
quantity  of  like  articles.  Poth.  Prct  a 
Usage,  n.  9,  10. 

3.  — Several  things  are  essential  to  con- 
stitute this  contract ; first,  there  must  be 
a thing  which  is  lent  ; and  this,  accord- 
ing to  the  civil  law,  may  be  either  a 
thing  movable,  as  a horse,  or  an  immo- 
vable, us  a house  or  land,  or  goods,  or 
even  a thing  incorporeal.  Put  in  our 
law,  the  contract  seems  confined  entirely 
to  goods  and  chattels,  or  jiorsoiial  pro- 
perty, utid  not  to  extend  to  real  estate, 
it  must  be  a tiling  lent,  in  contradistinc- 
tion to  a thing  deposited,  or  sold,  or  en- 
trusted to  another  for  the  purpose  of  the 
owner.  Story  on  Builm.  §223. 

4.  — Secondly,  it  must  be  lent  gratui- 
tously, for  if  any  compensation  is  to  be 
paid  in  any  manner  whatsoever,  it  falls 
under  another  denomination,  that  of  hire. 
Ayliffo’s  Piiml.  11.  4,  tit.  19,  n.  510  ; 
Louis.  Code,  art.  2805;  Pothier,  Piet  a 
Usage,  ch.  1,  art.  1,  u.  1,  2,  art.  2,  u.  11. 


5. — Thirdly,  it  must  be  lent  for  use 
and  for  the  use  of  the  borrower.  It  is 
not  material  whether  the  use  he  exactly 
that  which  is  peculiarly  appropriate  to 
the  thing  lent,  as  a loan  of  u bed  to  lie 
on,  or  a loan  of  a horse  to  ride ; it  is 
equally  a loan,  if  the  thing  is  lent  to  the 
borrower  for  any  other  purpose;  as,  to 
pledge  as  a security  ou  his  own  account. 
Story  on  Builm.  § 225.  Put  the  rights 
of  the  borrower  arc  strictly  confined  to 
the  use  actually  or  impliedly  agreed  to 
by  the  lender,  and  cannot  be  lawfully 
exceeded.  Poth.  Prct  a Usage,  eh.  1, 
§ 1,  art.  1,  n.  5.  The  use  may  lie  for  a 
limited  time,  or  for  an  indefinite  time. 

C. — Fourthly,  the  property  must  be 
h ut  to  be  specifically  returned  to  the 
lender  at  the  determination  of  the  bail- 
ment; and,  in  this  respect  it  differs  fr«  m 
a mutuum  or  loan  for  consumption,  where 
the  thing  borrowed,  such  as  corn,  wine 
and  money,  is  to  be  returned  in  kind  and 
quantity.  Sec  Mutuum.  Jt  follows  that 
a loan  for  use  can  never  be  of  a thing 
which  is  to  he  consumed  by  use,  as  if 
wine  is  lent  to  he  drunk  at  a feast,  even 
if  no  return  in  kind  is  intended,  unless, 
perhaps,  so  far  as  it  is  not  drunk  ; for  us 
to  all  the  rest,  it  is  strictly  a gift. 

7.  — In  general,  it  may  be  said  that  the 
borrower  has  the  right  to  use  the  thing 
during  the  time  and  for  the  purpose, 
which  was  intended  between  the  parties. 
Put  this  right  is  strictly  confined  to  the 
use,  expressed  or  implied  in  the  particu- 
lar transaction ; and  the  borrower  by  any 
excess  will  make  himself  responsible. 
Jones’s  Pail  in.  98 ; Cro.  Jae.  244 ; 2 
Ld.  Kayui.  909,  919;  1 Const.  Pep.  So. 
Car.  121 ; Ixmis.  Code,  art.  2899;  Code 
Civ.  art.  1881 ; 2 Bulst.  309. 

8.  — The  obligations  of  the  borrower 
are  to  take  proper  care  of  the  thing  bor- 
rowed, to  use  it  according  to  the  inten- 
tion of  the  lender,  to  restore  it  in  proper 
time,  and  to  restore  it  in  proper  condi- 
tion. Story  on  Builm.  § 239;  Louis. 
Code,  art.  2869  ; Code  Civ.  1880. 

9.  — By  the  common  law,  this  bailment 
may  always  be  terminated  at  the  pleasure 
of  the  lender,  (q.  v.)  Vin.  Abr.  Bail- 
ment, I);  Pac.  Abr.  Bailment,  J). 

10.  — The  property  in  the  thing  lent, 
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in  a loan  for  use,  remains  in  the  lender. 
Story  on  Bailment,  § 283 ; Code  Civil, 
art.  1877  ; Louis.  Code,  art.  2800. 

11. — It  is  proper  to  remark  that  the 
loan  for  use  must  be  lawful ; a loan  by 
Peter  to  Paul  of  a ladder  to  enable  him 
to  commit  u larceny,  or  of  a gun,  to  com- 
mit a murder,  is  not  a loan  for  use,  but 
Peter  by  this  act  becomes  an  accomplice 
of  Paul.  17  Duv.  u.  503 ; 0 Duvcrg. 
xi.  32. 

LOCAL.  Fixedness  in  a place ; some- 
thing annexed  to  the  freehold  or  tied  to 
a certain  place ; as,  local  courts,  or  courts 
fixed  in  a particular  place ; local  allegi- 
ance, or  allegiance  due  while  you  are  in  a 
particular  place  or  country  ; local  taxes, 
or  those  which  are  collected  for  particu- 
lar districts. 

Local  action,  practice. , pleadings. 
An  action  is  local  when  the  venue  must 
be  laid  in  the  county  where  the  cause  of . 
action  arose.  1 Chit.  PI.  271 ; 21  Vin. 
Ah.  79  ; 3 Bl.  Com.  294  ; Bac.  Ab.  Ac- 
tions, Local,  &c.,  Dane's  Ab.  Index,  h.t.; 
15  Mass.  284  ; 1 Brock.  203;  1 (jrecul. 
240.  Vide  Action ; Irnue. 

LOCALITY,  Scotch  late.  This  name 
is  given  to  a life  rent  created  in  marriage 
contracts,  instead  of  her  having  her  legal 
life  rent  of  tcroe.  1 Bell’s  Com.  55.  See 
Jointure. 

LOOATIO.  Ilirc  ; a letting  out. 

Locatio  CONDUOTIO,  civil  law.  Loca- 
tion conduction  Is  a consensual  contract 
by  which  a person  becomes  bound  to  de- 
liver to  another  the  use  of  a thing  for  a 
certain  time,  or  to  do  work  at  a certain 
price. 

Locatio  mercium  vehendarum,  in 
contract* , a term  used  in  the  civil  law,  to 
signify  the  carriage  of  goods  for  hire. 

2. — In  respect  to  contracts  of  this  sort 
entered  into  by  private  persons,  not  ex- 
ercising the  business  of  common  carriers, 
there  docs  not  seem  to  be  any  material 
distinction  varying  the  rights,  obligations 
and  duties  of  the  parties  from  those  of 
other  bailees  for  hire.  Every  such  pri- 
vate person  is  bound  to  ordinary  dili- 
gence, and  a reasonable  exercise  of  skill; 
and  of  course  he  is  not  responsible  for 
any  losses  not  occasioned  by  ordinary 
negligence,  unless  he  lias  expressly,  by  ^ 


the  terms  of  bis  contract,  taken  upon 
himself  such  risk.  2 JaI.  Jtaym.  999, 
917,918;  4 Taunt.  787;  0 Taunt.  577; 
2 Marsh.  293  ; Jones’s  Builm.  193, 106, 
121  ; 2 Bos.  A Pull.  417.  See  Common 
Carrier. 

Locatio  o I 'KRI.s,  contracts,  a term  used 
in  the  civil  law,  to  signify  the  hiring  of 
labour  and  services.  It  is  a contract  by 
which  one  of  the  parties  gives  a certain 
work  to  be  performed  by  the  other,  who 
binds  himself  to  do  it  for  the  price  agreed 
between  them,  which  lie  who  gives  tho 
work  to  be  done  promises  to  pay  to  the 
other  for  doing  it.  Potli.  Lounge,  n.  392. 
This  is  divided  into  two  branches,  first, 
Locatio  operis  faciendi  ; and,  secondly, 
Locatio  mercium  vehendarum.  Sec  these 
words. 

Locatio  opkris  faciendi,  contract *, 
a term  used  in  the  civil  law.  There  are 
two  kinds,  firs  the  locatio  oper is  faciendi, 
strictly  so  called,  or  the  hire  of  labour 
and  services;  such  as  the  hire  of  tailors 
to  make  clothes,  and  of  jewellers  to  set 
geius,  and  of  watchmakers  to  repair 
watches.  Jones’s  Bailm.  90,  90,  97. 
Secondly,  Locatio  custmlia,  or  the  receiv- 
ing of  goods  on  deposit  for  a reward, 
which  is  properly  the  hire  of  care  and 
attention  about  the  goods.  Story  on 
Bailm.  §§  422, 442. 

2. — In  contracts  for  work,  it  is  of  the 
essence  of  the  contract,  first,  that  there 
should  be  work  to  be  done ; secondly, 
for  a price  or  reward ; and,  thirdly,  a law- 
ful contract  betwoen  parties  cajKible  and 
intending  to  contract.  Pothicr,  Lounge, 
u.  395  to  403. 

Locatio  rei,  contract s,  a term  used 
in  the  civil  law,  which  signifies  the  hiring 
of  a thing.  It  is  a contract  by  which  one 
of  the  parties  obligates  himself  to  give 
to  the  other  the  use  and  enjoyment  of  a 
certain  thing  for  a period  of  time  agreed 
upon  between  them,  and  in  consideration 
of  a price  w hich  the  latter  hinds  himself 
to  pay  in  return.  Potli.  Contr.  dc  Lou- 
age,  n.  1.  See  Bailment ; Hire;  Hirer; 
Ldtir. 

LOCATION,  contract *,  is  a contract 
by  which  the  tem]K»rary  use  of  a subject, 
or  the  work  or  service  of  u person,  is 
given  for  an  ascertained  hire.  1 Bell’s 
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Com.  B.  2,  pt.  3,  c.  2,  8.  4,  art.  2,  § 1,  pleted.  2 Bro.  R.  569;  Ersk.  Lain 
pap*  255.  Vide  Bailment  ; Hire.  1 of  Soot].  290.  Vide  article  Attempt. 

LOCATOR,  ciViV  law.  lie  who  leases  Lores  in  quo.  The  place  in  which, 
or  lets  a tiling  to  hire  to  another.  His  In  pleadings  it  is  the  plaeo  where  any 
duties  arc,  1st.  to  deliver  to  the  hirer  the  thing  is  alleged  to  have  been  done.  *1 
thing  hired,  that  lie  may  use  it;  2d.  To  SalkT  94. 

guaranty  to  the  hirer  the  free  enjoyment  LODGER.  One  who  has  a right  to 
of  it;  3d.  To  keep  the  thing  hired  ill  inhabit  another  man’s  house,  lie  has 
good  order  in  such  manner  that  the  hirer  not  the  same  right  as  a tenant ; and  is 
may  enjoy  it;  4th.  To  warrant  that  the  | not  entitled  to  the  samo  notice  to  quit 
thing  hired  has  not  such  defects  as  to  Woodf.  L.  & T.  177.  See  7 Mann.  At 
destroy  its  use.  Both.  l)u.  Coutr.  do  j Or.  87 ; S.  C.  49  E.  0.  L.  R.  85,  151, 
Lounge,  u.  53.  | and  article  Inmate. 

LOCK-1  1*  HOUSE.  A place  used!  LOO  BOOK.  A ship’s  journal.  It 
temporarily  as  a prison.  I contains  a minute  account  of  the  ship’s 

LOCO  PARENTIS.  In  the  place  of  course,  with  a short  history  of  every  no- 
a parent.  I eurrenoe  during  the  voyage.  I Marsh. 

2 — It  is  frequently  important,  in  eases  Ins.  498.  When  a log  book  is  required 
of  devises  and  bequests,  to  ascertain  by  law  to  bo  kept,  it,  is  an  official  register 
whether  the  testator  did  or  did  not  stand  ( so  far  as  regards  the  transactions  required 
towards  the  devisee  or  legatee,  in  loco  | by  law  to  be  entered  in  it,  but  no  fur- 
parcnlis.  In  general,  those  who  assume  ther.  Abbott  on  Shipp,  by  Story,  498, 
the  parental  character  may  be  considered  n.  1 ; 1 Sumrn.  R.  373;  2 Summ.  19, 
as  standing  in  that  relation;  but  this  78;  4 Mason,  R.  544;  1 Esp.  R.  427. 
character  must  clearly  appear.  | LOyUELA,  practice.  An  impnr- 

3. — J he  fact  ot  his  so  standing  may  lance.  Ltnptrlu  nine  die,  a respite  in 
lie  shown  by  positive  proof,  or  the  ex-  law  to  an  indefinite  time.  Formerly  by 
press  declarations  of  the  testator  in  his  loquela  was  meant,  tile  allegations  of  fact 
will,  or  by  circumstances;  as,  when  a mutually  made  on  either  side,  now  de- 
grandfather,  2 Atk.  518 ; a brother,  1 B.  nominated  the  pleadings.  Stenh.  FI. 
& Beat.  298;  or  an  uncle,  2 A.  492,  29. 

takes  an  orphan  child  under  his  care,  or  j LORD.  In  England,  this  is  a title 
supports  him,  he  assumes  the  office  of  a of  honour.  Fortunately  in  the  U.  S.  no 
parent.  The  law  places  a master  in  loco  such  titles  are  allowed. 
part  "tin  in  relation  to  his  apprentice.  Lord’s  day,  the  same  as  Sunday, 
See  2 Ashui.  R.  178,  207.  I (q.  v.)  Dies  Dominieus  non  est  juniii- 

LOCL'.M  TENENS,  ho  who  holds  the  eus.  Co.  Litt.  135;  Noy’s  Max.  2. 
place  of  another,  a deputy;  as  A B,  LOSS,  contract).  The  deprivation  of 
locum  tenons  of  0 D,  mayor  of  the  city  something  which  one  had,  which  was 

° lewirru  iJj  I either  advantageous,  agreeable  or  com- 

LOLliS.  Ike  place  where  a thing  is  modious. 

| 2.  In  cases  of  partnership,  the  losses 

Locus  CONTRACTUS.  The  place  of  the  are  in  general  borne  by  the  partners 
contract.  In  general,  the  law  of  the  equally,  unless  stipulations  or  cirenm- 
place  where  the  contract  governs  in  every  stances  manifest  a different  intention, 
thing  which  relates  to  the  mode  of  con-  Story,  Partn.  § 24.  But  it  is  not  cssen- 
striimg  it.  Vide  Lex  loci  contract,,*.  tiai  that  the  partners  should  all  share  the 
Loot  s isknitknti.k,  contract,,  crim.  losses.  They  may  agree,  that  if  there 
low.  Laterally  this  signifies  a place  of  shall  he  no  profits,  but  a loss,  that  the 
ri-j i j t : 1 1 u:,.* ; in  law,  it  is  the  opportunity  loss  shall  lie  borno  by  one  or  more  of 
ot  withdrawing  from  a projected  contract,  the  partners  exclusively,  and  that  the 
before  the  parties  are  finally  bound  ; or  other  shall,  inter  new,  bo  exempted 
of  abandoning  the  intention  of  commit-  from  all  liabilities  for  losses.  Colly, 
ting  a crime,  before  it  has  been  coin-  Partn.  1 1 ; Gow,  Partn.  9 ; 3 M.  & 
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Weis.  357  ; 5 Baru.  & Aid.  954;  Story, 
Partn.  § 23.  ' I 

3. — When  a thing  sold  is  lost  by  an 
accident,  as  by  lire,  the  loss  falls  on  the  j 
owner,  ret  peril  domino,  and  questions 
not  uufroquently  arise,  whether  the  thing 
has  been  delivered  and  passed  to  the 
purchaser,  or  whether  it  remains  still  the  | 
property  of  the  seller.  See  on  this  sub- 
ject Delivery. 

Loss,  jn  Insurance,  contracts.  A 
loss  is  the  injury  or  damage  sustained  by 
the  insured,  in  consequence  of  the  hap- 
pening of  one  or  more  of  the  accidents 
or  misfortunes  against  which  the  insurer, 
in  consideration  of  the  premium,  has 
undertaken  to  indeiuuify  the  insured. 

— These  accidents  or  misfortunes,  or 
perils,  as  they  are  usually  denominated, 
are  all  distinctly  enumerated  in  the 
policy.  And  no  loss,  however  great  or 
unforeseen,  can  be  a loss  within  the 
policy,  unless  it  be  the  direct  and  imme- 
diate consequence  of  one  or  more  of 
these  perils.  Marsh.  Ins.  B.  1,  c.  12. 
As  to  the  risks  which  are  within  the 
common  policy,  see  Marsh.  Ins.  c.  7, 
s.  2. 

3.  — Every  loss  is  either  total  or  par- 
tial. 

4.  — The  term  total  loss  is  understood 
in  two  different  senses ; natural  and  legal. 
In  its  natural  sense  it  signifies  the  com- 
plete and  uhsoluto  destruction  of  the 
thing  insured.  In  its  legal  sense,  it 
means,  not  merely  the  entire  destruction 
or  deprivation  of  the  thing  insured,  but  j 
also  such  damage  to  it,  though  it  speci- 
fically remain,  as  renders  it  of  little  or 
no  value  to  the  owner.  A loss  is  also 
deemed  total,  if,  by  the  happening  of 
any  of  the  perils  or  misfortuues  insured 
against,  the  voyage  be  lost,  or  bo  not 
worth  pursuing,  and  the  projected  adven- 
ture frustrated  ; or  if  the  value  of  what 
be  saved,  be  less  than  the  freight.  See 
Bough  231;  l T.  R.  608;  lb.  1*7  ; 
Sir.  1065;  13  East,  It.  323  ; 2 31.  A 

S.  374  ; 1 N\  R.  236;  1 Wils.  191  ; 4 

T.  U.  785  ; 0 East,  R.  283 ; 3 B.  A 
1‘.  388  ; 31  a rah.  Ins.  B.  1,  e.  12  ; 1 T. 
R.  187. 

5.  — A partial  b>ssf  is  any  loss  or  dam- 
age short  of,  or  not  amounting  to  a total 
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loss,  for  if  it  be  not  the  latter  it  must  he 
the  former.  See  4 3Iass.  374 ; 6 31  ass. 
102;  lb.  122;  lb.  317;  7 Mass.  340; 
0 31ass.  20;  12  3lass.  170;  12  31ass. 
288;  6 Mass.  470;  8 Mass.  404 ; 10 
Johns.  Rep.  487  ; 8 Johns.  237  ; 5 
Binu.  595 ; 2 Serg.  A Rawle,  553. 

6.  — Partial  losses  are  sometimes  de- 
nominated average  losses,  because  they 
are  often  in  the  nature  of  those  losses 
which  are  the  subject  of  average  contri- 
butions; and  they  are  distinguished  iuto 
general  and  particular  averages.  JSee 
tit.  Average. 

7.  — Losses  are  occasioned  in  a variety 

of  ways,  but  most  usually  by  the  follow- 
ing: 1.  By  ]>crils  of  the  sea.  See  tit. 
Perils  of  the  2.  By  collision,  as 

where  one  ship  drives  against,  or  runs 
foul  of  another;  3Iarsh.  Ins.  B.  1,  c. 
12,  s.  2.  3.  By  fire,  Marsh.  B.  1,  c. 
1 2,  s.  3.  4.  By  capture,  see  tit.  ( 'uplurc  ; 
Marsh.  Ins.  B.  l,c.  12, 8.  4; 2 Caines’ s C. 
Err.  158;  7 Johns.  K.  449;  13  Johns.  R. 
161 ; 14  Johns  It.  227;  3 Wheat.  183  ; 4 
Crunch,  43  ; 6 Mass.  197.  5.  By  de- 
tention of  princes.  By  the  terms  of  the 
policy,  the  insurer  is  liable  for  all  lass 
occasioned  by  “ arrest  or  detainments  of 
all  kings,  princes,  ami  people,  of  what 
nation,  condition,  or  quality  soever." 
t’uder  these  words,  the  insurers  are  lia- 
ble  for  all  losses  occasioned  by  arrests  or 
detention  of  the  ship  or  goods  insured, 
by  the  authority  of  any  prince  or  puldio 
body  claiming  to  exercise  sovereign  |»o\v- 
er  under  what  pretence  soever.  -Marsh. 
Ins.  B.  1,  e.  12,  s.  5.  See  Embargo  $ 
Peojdc.  6.  By  Barratry.  Marsh.  Ins. 
B.  1,  c.  12,  s.  6.  See  tit.  Barratry ; 2 
Caines’s  R.  67;  lb.  222;  3 Caines’s 
Rep.  1 ; 1 Johns.  R.  229;  8 Johns.  R. 
209,  2d  edit.;  5 Bay,  1;  11  Johns. 
Rep.  40;  13  Johns.  Rep.  451  ; 2 Binu. 
574  ; 2 Dali.  137;  8 Crunch,  39;  3 
\\  heat.  168.  7.  By  average  by  contri- 

bution. See  Marsh.  Ins.  B.  1,  c.  12,  s. 
7;  this  Biet.  tit.  Average.  8.  By  sal- 
vage, see  tit.  a Stilt-age  ; Marsh.  Ins.  B. 
1,  e.  12,  s.  8.  9.  By  the  death  of  ani- 
mals. If  animals,  such  as  horses,  cattle, 
or  beasts  or  birds  of  curiosity,  Ihj  in- 
sured in  their  passage  by  sea,  their  death, 
occasioned  by  tempests,  by  the  shot  of 
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an  enemy,  by  jettison  in  a storm,  or  by 
any  other  extraordinary  accident,  occa- 
sioned by  the  perils  enumerated  in  the 
policy,  is  a loss  for  which  the  underwri- 
ters are  liable.  Not  so,  if  it  be  occa- 
sioned by  mere  disease  or  natural  death. 
Marsh.  Ins.  B.  1,  c.  1*2,  s.  10.  10.  By 

fraud,  Marsh.  Ins.  B.  1,  c.  1*2,  s.  11. 

Sec,  generally,  Com.  Dig.  Merchant, 
E 9,  n. ; Bae.  Abr.  Merchant,  I. 

LOST  < ) B N ( )T  L( )ST.  These  words 
are  sometimes  inserted  in  policies  of  ma- 
rine insurance.  They  are  used  when  the 
underwriter  undertakes  that  if  the  ship 
or  goods  should  be  lost  at  the  time  of  the 
insurance,  still  the  underwriter  is  liable, 
provided  there  is  no  fraud.  Moll.  B.  2, 
c.  7,  s.  5;  Hildy.  on  Mar.  Ins.  10. 

LOT,  is  any  thing  on  which  depends 
the  accidental  determination  of  a right 
by  which  we  acquire  or  lose  something; 
or  it  is  that  which  fortuitously  deter- 
mines what  we  are  to  acquire.  When  it 
can  be  certainly  known  what  are  our 
rights,  we  ought  never  to  resort  to  a de- 
cision by  lot ; but  when  it  Is  impossible 
to  tell  what  actually  belong  to  us,  as  if 
an  estate  is  divided  in  throe  parts  and  one 
part  given  to  each  of  three  persons,  the 
prope  r way  to  ascertain  each  one’s  part  is 
to  draw  lots.  Wolff,  Dr.  &c.  dc  la  Nat. 
§ 669. 

LOT  OF  GROUND.  A small  piece 
of  land  in  a town  or  city  usually  em- 
ployed for  building,  a yard,  a garden  or 
such  other  urban  use.  Lots  are  in-lots, 
or  those  within  the  boundary  of  the  city 
or  town,  ami  out-lots,  those  which  are 
out  of  such  boundary,  and  which  are 
used  by  some  of  the  inhabitants  of  such 
town  or  city. 

LOTTERY,  a scheme  for  the  distribu- 
tion of  prizes  by  chance. 

2. — In  most,  if  not  all  of  the  United 
States,  lotteries  not  specially  authorized 
by  the  legislatures  of  the  respective  states 
are  prohibited,  and  the  persons  concerned 
in  establishing  them  are  subjected  to  a 
heavy  penalty.  This  is  the  wise  in 
Alabama,  Connecticut,  Delaware,  Geor- 
gia, Kentucky,  Maryland,  Massachusetts, 
Mississippi,  New  York,  Ohio,  Pennsyl- 
vania, Rhode  Island, Tennessee,  Vermont 
and  Virginia.  In  Louisiana,  a license 


is  granted  to  sell  tickets  in  a lottery  not 
authorized  by  the  legislature  of  that  state, 
on  the  payment  of  $5000,  and  the  license 
extends  only  to  one  lottery.  In  many 
of  the  states,  the  lotteries  authorized  hy 
other  states,  are  absolutely  prohibited. 
Encyel.  Amer.  h.  t. 

LOUISIANA.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America.  This  state  was  admitted  into 
the  Union  by  the  act  of  congress,  entitled 
“ An  act  forthe  admission  of  the  state  of 
Louisiana  into  the  Union,  and  to  extend 
the  laws  of  the  United  States  to  the  said 
state,”  approved  April  8,  1812, 2 Story's 
L.  U.  S.  1224.  The  preamble  of  which 
recites  and  the  first  section  enacts  as  fol- 
lows, namely  : 

Whereas,  the  representatives  of  the 
people  of  all  that  part  of  the  territory  or 
country  ceded,  under  the  name  of  “ Lou- 
isiana,” by  the  treaty  made  at  Paris,  on 
the  thirtieth  day  of  April,  one  thousand 
eight  hundred  and  three,  between  the 
United  States  and  France,  contained 
within  the  following  limits;  that  is  to 
say  : beginning  at  the  mouth  of  the  river 
Sabine ; thence,  by  a line  to  he  drawn 
along  the  middle  of  said  river,  including 
all  islands  to  the  thirty-second  degree 
of  latitude ; thence,  due  north,  to  the 
northernmost  part  of  the  thirty-third  de- 
gree of  north  latitude ; thence,  along  the 
said  parallel  of  latitude,  to  the  river 
Mississippi ; thence,  down  the  said  river, 
to  the  river  Iberville ; and  from  thence, 
along  the  middle  of  the  said  river,  and 
lakes  Maurcpas  and  Ponchartrain,  to  the 
gulph  of  Mexico;  thence,  bounded  by  the 
said  gulph,  to  the  place  of  beginning; 
including  all  islands  within  three  leagues 
of  the  coast;  did,  on  the  twenty-second 
day  of  January,  one  thousand  eight  hun- 
dred and  twelve,  form  for  themselves  a 
constitution  anti  state  government,  and 
give  to  the  said  state  the  name  of  the 
state  of  Louisiana,  in  pursuance  of  an  act 
of  congress,  entitled  “An  act  to  enable 
the  people  of  the  territory  of  Orleans 
to  form  a constitution  and  state  go- 
vernment, and  for  the  admission  of  the 
said  state  into  the  Union,  on  an  equal 
footing  with  the  original  states,  and  for 
other  purposes:”  And  the  said  consti- 
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tution  having  been  transmitted  to  con- 
gress, ami  by  them  being  hereby  approved; 
therefore, 

§ 1 . 7fc'  it  enacted,  <fcr.  That  the  said 
state  shall  be  one,  and  is  hereby  declared 
to  be  one,  of  the  United  States  of  Amer- 
ica, and  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states,  in 
all  respects  whatever,  by  the  name  and 
title  of  the  state  of  Louisiana:  Provided, 
That  it  shall  be  taken  us  a condition 
upon  which  the  said  state  is  incorporated 
in  the  Union,  that  the  river  Mississippi, 
and  the  navigable  riven  and  waters 
leading  into  the  same,  and  into  the  gulph 
of  Mexico,  shall  he  common  highways, 
and  forever  free,  as  well  to  the  inhabi- 
tants of  tlio  said  state  as  to  the  inhabi- 
tants of  other  states,  and  the  territories 
of  the  United  States,  without  any  tax, 
duty,  impost,  or  toll,  therefor,  ini]X)scd 
by  the  said  state ; and  that  the  above 
condition,  and  also  all  other  the  condi- 
tions and  terms  contained  in  the  third 
section  of  the  act,  the  title  whereof  is 
hereinbefore  recited,  shall  be  considered, 
deemed,  and  taken,  fundamental  condi- 
tions and  terms,  upon  which  the  said 
state  is  incorporated  in  the  Union.  See 
1 1 M.  K.  809. 

LOW  WATER  MARK,  is  that  part 
of  the  shore  of  the  sea  to  which  the 
waters  recode  when  the  tide  is  the  lowest. 
Vide  / / '•> /It  Water  Mark;  Hirer;  Sea 
Shore;  Dane’s  Ah.  h.  t. ; 1 Halst.  It.  1. 

LOYAL.  Legal;  according  to  law; 
as,  loyal  matrimony,  a lawful  marriage ; 
attached  to  the  existing  law. 

LOYALTY.  That  which  adheres  to 
the  law,  that  which  sustains  an  existing 
government.  See  Penal  Laws  of  Chi- 
na, 8. 

LUCID  INTERVAL,  med.  jur.  is 
that  space  of  time  between  two  fits  of 
insanity,  during  which  a person  non  com- 
jx/s  tnm/is  is  completely  restored  to  the 
perfect  enjoyment  of  reason  upon  every 
subject  upon  which  the  mind  was  pre- 
viously cognisant.  Shelf,  on  Lun.  70; 
Male’s  Elem.  of  Forensic  Medicine, 
227  ; and  see  Doctor  I laslam  on  Mad- 
ness, 40;  Reid’s  Essays  on  Hypochon- 
driasis, 817 ; Willis  ou  Mental  Derange- 
ment, 151. 


2. — To  ascertain  whether  a partial 
restoration  to  sanity  is  a lucid  interval, 
we  must  consider  the  nature  of  the  in- 
terval, and  its  duration.  1st,  Of  its  na- 
ture. “ It  must  not,”  says  D’Aguesscan, 

“ be  a suj>erlieial  tranquillity,  a shadow 
of  repose,  but  on  the  contrary,  a pro- 
found tranquillity,  a real  repose;  it  must 
not  lie  a mere  ray  of  reason,  which  only 
makes  its  absence  more  apparent  when 
it  is  gone,  not  a flash  of  lightning,  which 
pierces  through  the  darkness  only  to  ren- 
der it  more  gloomy  and  dismal,  not  a 
glimmering  which  unites  night  to  the 
day;  but  a perfect  light,  a lively  and 
continued  lustre,  a full  and  entire  day, 
interposed  between  two  separate  nights 
of  the  fury  which  precedes  and  follows 
it;  and  to  use  another  image,  it  is  not  a 
deceitful  and  faithless  stillness,  which 
follows  or  forebodes  a storm,  but  a sure 
and  steady  tranquillity  for  a time,  a real 
calm,  a perfect  serenity  ; without  looking 
for  so  many  metaphors  to  represent  an 
idea,  it  must  not  lx;  a mere  diminution, 
a remission  of  the  complaint,  but  a kind 
of  temporary  cun*,  an  intermission  so 
clearly  marked,  ns  in  every  respect  to 
resemble  the  restoration  of  health.” 
2dly,  Of  its  duration.  “As  it  is  impos- 
sible,” he  continues,  “ to  judge  in  a mo- 
ment of  the  qualities  of  an  interval,  it 
is  requisite  that  there  should  be  a suffi- 
cient length  of  time  for  giving  a perfect 
assurance  of  the  temporary  re-establish- 
ment of  reason,  which  it  is  not  possible 
to  define  in  general,  and  which  depends 
upon  the  different  kinds  of  fury,  but  it 
is  certain  there  must  be  a time,  and  a 
considerable  time.”  2 Evans’s  Doth,  on 
Oblig.  008,  009. 

8. — It  is  the  duty  of  the  party  who 
contends  fora  lucid  interval  to  prove  it; 
for  a person  once  insane  is  presumed  so, 
until  it  is  shown  that  he  has  a lucid  in- 
terval or  has  recovered.  Rwinh.  77  ; Co. 
Lift,  by  Butler,  n.  1x5;  8 Bro.  C.  C. 
448;  1 Rep.  Con.  Ct.  225;  I Pet,  R. 
108;  1 Litt.  R.  102.  Except  perhaps 
the  alleged  insanity  was  very  long  ago, 
or  for  a very  short,  continuance.  And 
the  wisdom  of  a testament,  where  it  is 
proved  the  party  framed  it  without  assis- 
tance, is  a strong  presumption  of  the 
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sanity  of  a testator.  1 Pliill.  11.  00; 
1 Hen.  k Munf.  470. 

4. — Medical  men  have  doubted  of  the 
existence  of  a lucid  interval,  in  which 
the  mind  was  completely  restored  to  its 
sane  state.  It  is  only  an  abatement  of 
the  symptoms,  they  say,  and  n«»t  a re- 
moval of  the  cause  of  the  disease  ; a 
degree  of  -irritability  of  the  brain  remains 
behind  which  renders  the  patient  unable 
to  withstand  any  unusual  emotion,  any 
sudden  provocation,  or  any  unexpected 
pressing  emergency.  Ur.  Combe,  Ob- 
servations on  Mental  Derangement,  *241 ; 
llalsam,  Med.  Jur.  of  Insanity,  224; 
Fodcre,  De  Medecine  Legale,  tom.  1, 
p.  205,  $ 140;  Gcorgct,  6es  Maladies 
Mentales,  46;  2 IMiillim.  it.  90;  2 
llagg.  Kcol.lt.  438;  1 Phfflim.  Keel. 
It.  S4. 

Sec  further,  Godolph.  25 ; 8 Pro.  C. 
0.  448;  1 1 Ves.  1 1 ; Com.  Dig.  Testi- 
moigne,  (A  1);  1 Phil.  Ev.  K;  2 Hale, 
278  ; 10  Hurg.  State  Tr.  478;  Erskinc’a 
Speeches,  vol.  5,  p.  1 ; 1 Fodcre,  Mod. 
Leg.  $ 205. 

LIICKK.  Gain,  profit.  Cl.  dee  Lois 

Rom.  h.  t. 

'LUCRI  CAUSA.  This  is  a Latin  ex- 
pression which  signifies  that  the  thing  to 
which  it  applies  is  done  for  the  sake  of 
gain. 

2. — It  was  supposed  that  when  a lar- 
ceny was  committed  the  taking  should 
have  been  lucri  causa;  but  it  has  been 
considered  that  it  is  not  necessary  the 
taking  should  be  lucri  causa,  if  it  be 
fnnuhilnitrr , with  intent  to  wholly  de- 
prive the  owner  of  the  property.  Rush. 
k Ry.  292;  2 Russ,  on  Or.  92;  1 Car. 
k K.  532.  Vide  Just.  lib.  4,  t.  1,  s 1. 

LUGGAGE*  Such  things  as  are  car- 
ried by  a traveller,  generally  for  his 
personal  accommodation;  baggage.  In 
England  this  word  is  generally  used  in 
the  same  sense  that  baggage  is  used  in 
the  United  States.  See  Btujijcuje. 

LUNACY,  mod.  jur.,  is  a disease  of 
the  mind  which  is  differently  defined  as 
it  applies  to  a class  of  disorders,  or  only 
to  one  species  of  them.  As  a general 
term  it  includes  all  the  varieties  of  men- 
tal disorders,  not  fatuous. 

2. — Lunacy  is  adopted  as  a general 


term  on  account  of  its  general  use  as 
such  in  various  legislative  acts  and  legal 
proceedings,  as  commissions  of  lunacy, 
and  in  this  sense  it  seems  to  be  synony- 
mous with  non  compos  mentis,  or  o f un- 
sound mind. 

3.  — In  a more  restricted  sense,  lunacy 
is  the  state  of  one  who  has  had  under- 
standing, but  by  diseuse,  grief  or  other 
accident  has  lost  the  use  of  reason.  1 
Bl.  Com.  304. 

4.  — The  following  extract  from  a late 
work,  (Stock  on  the  Law  of  Non  Com- 
potes Mentis,)  will  show  the  difficulties 
of  discovering  what  is  ami  what  is  uot 
lunacy.  “ If  it  be  difficult  to  find  an 
appropriate  definition  or  comprehensive 
name  for  the  various  s|)ecies  of  lunacy,” 
says  this  author,  page  9,  “it  is  quite  as 
difficult  to  find  any  thing  approximating 
to  a positive  evidence  of  its  presence. 
There  are  not  in  lunacy,  as  in  fatuity, 
external  signs  not  to  be  mistaken,  neither 
is  there  that  similarity  of  manner  and 
conduct  which  enables  any  one,  who  has 
observed  instances  of  idiocy  or  imbeci- 
lity, to  detect  their  presence  in  all  sub- 
sequent cases,  by  the  feebleness  of 
perception  and  dullness  of  sensibility 
common  to  them  all.  The  varieties  of 
lunacy  are  as  numerous  as  the  varieties 
of  human  nature,  its  excesses  commen- 
surate with  the  force  of  human  passion, 
its  phantasies  co-cxtensive  with  the  range 
of  human  intellect.  It  may  exhibit 
every-  mood  from  the  most  serious  to  the 
most  gay,  and  take  every  tone  from  the 
most  sublime  to  the  most  ridiculous.  It 
may  confine  itself  to  any  trifling  feeling 
or  opinion,  or  overcast  the  whole  moral 
and  mental  conformation.  It  may  sur- 
round its  victim  with  unreal  persons  and 
events,  or  merely  cause  him  to  regard 
real  persons  and  events,  with  an  irra- 
tional favour  or  dislike,  admiration  or 
contempt.  It  may  find  satisfaction  in 
the  most  innocent  folly,  or  draw  delight 
from  the  most  atrocious  crime.  It  may 
lurk  so  deeply  as  to  elude  the  keenest 
search,  or  obtrude  so  openly  as  to  attract 
the  most  careless  notice.  It  may  be  the 
fancy  of  an  hour,  or  the  distraction  of  a 
whole  life.  Such  being  the  fact,  it  is 
not  surprising  that  many  scientific  and 
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philosophical  men  have  vainly  exhausted 
their  observation  and  ingenuity  to  find 
out  some  special  quality,  some  peculiar 
mark  or  characteristic  common  to  all 
cases  of  lunacy,  which  might  serve  at 
least  as  a guide  in  deciding  on  its  ab- 
sence or  presence  in  individual  instances. 
Being  hopeless  of  a dciinitiou  they  would 
willingly  have  contented  themselves  with 
a test,  but  even  this  the  obscurity  and 
difficulty  of  the  subject  seem  to  forbid. 

5. — Lord  Erskiue,  who  in  his  practice 
at  the  bar,  had  his  attention  drawn  this 
way,  from  being  engaged  iu  some  of  the 
most  remarkable  trials  of  his  time  in- 
volving questions  of  lunacy,  has  given 
as  his  test,  “ a delusive  image,  the  inse- 
parable companion  of  real  insanity,” 
(Ersk.  Misc.  Speeches);  and  J)r.  Ilas- 
lam,  whose  opportunities  of  observation 
have  surpassed  most  other  persons,  has 
proposed  nearly  the  same,  by  saying 
that  “ false  belief  is  the  essence  of  in- 
sanity.” (Haslam  on  Insanity.)  Sir 
John  Nicholl,  in  his  admirable  judgment 
in  the  case  of  Dew  v.  Clark,  thus  ex- 
presses himself : u The  true  criterion  is, 
where  there  is  delusion  of  mind  there  is 
insanity ; that  is,  when  persons  believe 
things  to  exist,  which  exist  only,  or  at 
least,  in  that  degree  exist  only  in  their 
own  imagination,  and  of  the  uon-exist- 
cnee  of  which  neither  argument  nor 
proof  can  convince  them ; they  are  of 
unsound  mind ; or  as  one  of  the  counsel 
accurately  expressed  it,  it  is  only  the  be- 
lief of  facts,  which  no  rational  person 
would  have  believed,  that  is  insane  de- 
lusion.” (Report  by  Haggard,  p.  7.) ; 
Useful  as  these  several  remarks  are,  they 
are  not  absolutely  true.  It  is  indeed  be- 
yond all  question  that  the  great  majo- 
rity of  lunatics  indulge  in  some  “ de- 
lusive image,”  entertain  some  “false 
belief.”  They  assume  the  existence  of 
things  or  persons  which  do  not  exist, 
and  so  yield  to  a delusive  image,  or  they 
come  to  wrong  conclusions  about  persons 
and  things  which  do  exist,  and  so  fall 
into  a false  belief.  But  there  is  a class 
of  eases  where  lunacy  is  the  result  of 
exclusive  indulgence  in  particular  trains 
of  thought  or  feeling,  where  these  tests 
are  sometimes  wholly  wanting,  and  yet  j 
Vol.  II. — 7 


where  the  entire  absorption  of  the  facul- 
ties in  one  predominant  idea,  the  devo- 
tion of  all  the  bodily  and  mental  powers 
to  one  useless  or  injurious  purpose, 
prove  that  the  mind  has  lost  its  equili- 
brium. With  some  passions,  indeed, 
such  as  self-esteem  and  fear,  what  was  at 
first  an  engrossing  sentiment,  will  oftcu 
go  on  to  a positive  delusion ; the  self- 
adoriug  egotist  grows  to  fancy  himself 
a sovereign  or  a deity ; the  timid  vale- 
tudinarian becomes  the  prey  of  imagi- 
nary diseases,  the  victim  of  unreal  perse- 
cutions. But  with  many  other  passions, 

( such  as  desire,  avarice  or  revenge,  the 
neglect  and  forgetfulness  of  all  thiugs 
save  one,  the  insensibility  to  all  restraints 
j of  reason,  morality,  or  prudence,  often 
roceed  to  such  an  extent  as  to  justify 
olding  an  individual  as  a lunatic,  in- 
capable of  all  self-restraint,  although, 
strictly  speaking,  not  possessed  by  any 
delusive  image  or  false  belief.  Much 
less  do  these  tests  apply  to  many  cases 
of  irresistible  propensity  to  acts  wholly 
irrational,  such  as  to  murder  or  to  steal 
without  the  smallest  assignable  motive, 
which,  rare  as  thvtf'  are,  certainly  occur 
from  time  to  time,  and  cannot  but  be 
held  as  au  example  of  at  least  partial 
and  temporary  lunacy.  It  is  to  cases 
where  no  false  belief  or  image  can  be 
detected,  that  the  remark  of  Lord  Ers- 
kiue is  more  particularly  applicable; 
“ they  frequently  mock  the  wisdom  of 
the  wisest  iu  judicial  trials,”  (Ersk. 
Misc.  S|>eeches,)  and  were  not  the  para- 
mount object  of  Ml  legal  punishment 
the  benefit  of  the  community,  which 
makes  it  inexpedient  to  spare  offenders 
against  the  law,  if  insanity  be  the  grouud 
of  their  defence,  except  upon  the  clearest 
proof,  lest  skilful  dissemblers  should 
thereby  he  led  to  hope  for  impunity ; 
very  subtle  questions  might  no  doubt  be 
raised  as  to  the  degree  of  moral  respon- 
sibility and  mental  sanity  attaching  to 
the  perpetrators  of  many  atrocious  acts, 
seeing  that  they  often  commit  them  un- 
der temptations  quite  inadequate  to  allure 
men  of  common  prudence,  or  under  pas- 
sions so  violent  as  to  suspend  altogether 
the  operations  of  reason  or  free  will. 
For  as  it  is  impossible  to  obtain  au  accu- 
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rate  definition  of  lunacy,  so  it  is  mani- 
festly so,  to  draw  the  line  correctly 
between  it  and  its  opposite  rationality, 
or  to  borrow  the  words  of  Chief  Justice 
Halo,  (1  Hale’s  1\  C.  p.  JO,)  “ Doubt- 
less most  persons  that  are  felons,  of 
themselves  and  others,  are  under  a de- 
gree of  partial  insanity  when  they  com- 
mit those  offences.  It  is  very  difficult  to 
dciinc  the  indivisihle  line  that  divides 
perfect  and  partial  insanity ; but  it  must 
rest  on  circumstances  duly  to  be  weighed 
and  considered  both  by  the  judge  and 
jury,  lest  on  one  side  there  he  a kind  of 
inhumanity  towards  the  defects  of  hu- 
man nature,  or  ou  the  other  side  too 
great  an  indulgence  given  to  great 
crimes.” 

LUNA R.  What  belongs  to  the  moon ; 
relating  to  the  moon  ; as  a lunar  mouth. 
See  Ah mth. 

LUNATIC,  persona,  is  one  who  has 
had  an  understanding,  but  who,  by  dis- 
ease, grief,  or  other  accident,  has  lost  the 
use  of  his  reason.  A lunatic  is  properly 
one  who  has  had  lucid  intervals,  some- 
times enjoying  his  senses,  and  sometimes 
not.  4 Co.  1*23 ; 1 RJ.  Com.  804;  Bac. 
•Abr.  Idiots,  &c.  (A);  1 Russ,  on  Crimes, 
8 ; Shelf,  on  Lun.  4 ; Merlin,  mot  Le- 


nience; Fonb.  K<j.  Index,  h.  t. ; 15  Yin. 
Ah.  131  ; 8 Com.  Dig.  7*21 ; 1 Supp.  to 
Ves.  jr.  94,  130,  309,  404  ; 2 Supp.  to 
Yes.  jr.  51,  100,  151,  300;  1 Veru. 
9,  137,  *20*2;  Louis.  Code,  tit.  9,  c.  1; 

and  articles  Lucul  Interval ; Lunacy. 

LYING  IN  GRANT.  Incorporeal 
rights  and  things  which  cannot  be  trans- 
ferred by  livery  of  possession,  but  which 
exist  only  in  idea,  in  contemplation  of 
law,  arc  said  to  lie  iu  grant,  and  pass  by 
the  mere  delivery  of  the  deed.  Yide 
Grant;  Livery  of  Seisin  ; Seisin. 

LYING  IN  WAIT,  being  in  ambush 
for  the  purpose  of  murdering  another. 

2.  — Lying  in  wait  is  evidence  of  deli- 
beration and  intention. 

3.  — Where  murder  is  divided  into 
degrees,  as  in  Pennsylvania,  lying  in 
wait  is  such  evidence  of  malice,  that  it 
makes  the  killing,  when  it  takes  place, 
murder  iu  the  first  degree.  Vide  Dane’s 
Ab.  Index,  h.  t. 

LYNCH-LAW.  A common  phrase 
used  to  express  the  vengeance  of  a mob, 
inflicting  an  injury,  and  committing  an 
outrage  upon  a person  suspected  of  some 
offence.  In  England  this  is  called  Lid- 
fort!  Law.  Tornl.  L.  Diet.  art.  Lidford 
Law. 


M. 


M.  When  persons  were  convicted  of  who  lived  under  the  paternal  jurisdio- 
manslaughter  in  England,  they  were  for-  tiou,  from  the  unconscionable  contracts 
merly  marked  with  this  letter  on  the  which  they  sometimes  made  ou  the  ex- 
brawn  of  the  thumb.  It  is  no  longer  peetations  after  their  fathers'  deaths; 
used.  another,  and  perhaps,  the  principal  object, 

2. — This  letter  is  sometimes  put  on  was  to  cast  odium  on  the  rapacious  crc- 
thc  face  of  treasury  notes  of  the  United  ditors.  It  declared  such  contracts  void. 
States,  juid  signifies  that  the  treasury  note  Dig.  14,  t>,  1;  Domat,  Iiois,  Civ.  liv.  1, 
bears  interest  at  the  rate  of  one  mill  per  tit.  0,  § 4 ; Fonbl.  Ecj.  B.  1,  c.  2,  § 12, 
centum,  and  not  one  per  centum  interest,  note.  Vide  Catching  bargain  ; lA>stobiL 
13  Peters,  1 7 G.  MACHINATION.  The  act  by  which 

MACK-BEARER,  Eng.  law.  An  some  plot  or  conspiracy  is  set  on  foot, 
officer  attending  the  court  of  session.  MACHINE.  A contrivance  which 

MACEDONIAN  DECREE,  civil  serves  to  apply  or  regulate  moving  power; 
law.  A decree  of  the  Roman  senate,  or  it  is  a tool  more  or  less  complicated, 
which  derived  its  name,  from  that  of  a which  is  used  to  render  useful  natural 
certain  usurer  who  was  the  cause  of  its  instruments.  Clef  des  Lois  Rom.  h.  t. 
being  made,  iu  consequence  of  his  exuc-  2. — The  act  of  congress  gives  to  in- 

tions.  It  was  intended  to  protect  sons  ventors  to  obtain  a patent  right  for  any 
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new  aiul  useful  improvement  on  any  art, 
machine,  manufacture,  Ac.  Act  of  con- 
gress, July  4, 1836,  b.  6.  See  Pet.  C.  C. 
394  ; 3 Wash.  0.  C.  443  ; 1 Wash.  C. 
(’.  L08_|  1 Wash.  c.  c.  168;  l Mason, 
447  ; Paine,  300  ; 4 Wash.  C.  C.  538; 

1 How.  U.  S.  202 ; S.  0.  17  Pet.  228  j 

2 McLean,  176. 

MADE  KNOWN.  These  words  are 
used  as  a return  to  a scire  facias , 
when  it  has  been  served  on  the  defen- 
dant. 

M AGISTER  AD  FACULTATES, 
Eng.  Ecd.  law.  The  title  of  an  officer 
who  grants  dispensations,  as,  to  marry, 
to  eat  flesh  on  days  prohibited,  and  the 
like.  Bac.  Ab.  Eceles.  Courts,  A 5. 

MAGISTRACY.  Ill  its  most  enlarged 
signification  this  term  includes  all  officers, 
legislative,  executive,  and  judicial  : for 
example,  in  most  of  the  state  constitu- 
tions will  be  found  this  provision  ; “ the 
powers  of  the  government  are  divided 
into  three  distinct  departments,  and  each 
of  these  is  confided  to  a separate  magis- 
tracy, to  wit : those;  which  are  legislative, 
to  one;  those  which  are  executive,  to 
another ; and  those  which  are  judiciary, 
to  another.”  In  a more  confined  sense, 
it  signifies  the  body  of  officers  whose 
duty  it  is  to  put  the  laws  in  force ; as 
judges,  justices  of  the  peace,  and  the 
like.  In  a still  narrower  sense  it  is  em- 
ployed to  designate  the  body  of  justices 
of  peace.  It  is  also  used  for  the  oflice 
of  a magistrate. 

MAGISTRATE,  is  a public  civil 
officer  invested  with  some  part  of  the 
legislative,  executive  or  judicial  power 
given  by  the  constitution.  In  a narrower 
sense  this  term  includes  only  inferior 
judicial  officers,  as  justices  of  the  peace. 

2.  — The  president  of  the  United  .States 
is  the  chief  magistrate  of  this  nation; 
the  governors  are  the  chief  magistrates 
of  their  respective  states. 

3.  — It  is  the  duty  of  all  magistrates  to 
exercise  the  power  vested  in  them  for 
the  good  of  the  people,  according  to  law, 
and  with  zeal  and  fidelity.  A neglect  on 
the  part  of  a magistrate  to  exercise  the 
functions  of  his  office  when  required  by 
law,  is  a misdemeanor.  Vide  15  \ in. 
Ab.  144;  Ayl.  Pand.  tit.  22;  Dig.  30, 


16,  57 ; Mcrl.  Rep.  h.  t. ; 13  Pick.  R. 

523. 

MAGNA  CHARTA.  The  Great 
Charter.  The  name  of  an  instrument 
granted  by  King  John,  June  19,  1215, 
which  secured  to  the  English  people 
many  liberties  which  had  before  been 
invaded,  and  provided  against  many 
abuses  which  before  rendered  liberty  a 
mere  name. 

2. — It  is  divided  into  thirty-eight 
chapters,  which  relate  as  follows,  namely, 
1.  To  the  freedom  of  the  church  and 
ecclesiastical  persons. — 2.  To  the  nobi- 
lity, knights’  service,  Ac. — 3.  Heirs  and 
their  being  in  ward. — 1.  Guardians  for 
heirs  within  age,  who  are  to  commit  no 
waste. — 5.  To  the  land  and  other  pro- 
perty of  heirs,  and  the  delivery  of  them 
up  when  the  heirs  are  of  age. — 6.  The 
marriage  of  heirs. — 7.  Dower  of  women 
in  the  lands  of  their  husbands. — 8.  .She- 
riffs and  their  bailiffs. — 9.  To  the  ancient 
liberties  of  I.#ondon  and  other  cities. — 
10.  To  distresses  for  rent. — 11.  The 
court  of  common  picas,  which  is  to  be 
located. — 12.  The  assise  on  disseisin  of 
lands. — 13.  Assises  of  derreiu  present- 
ments, brought  by  ecclesiastics. — 14.- 
The  amercement  of  a freeman  for  a fault. 
— 15.  The  making  of  bridges  by  towns. 
— 16.  Provisions  for  repairing  sea  banks 
and  sewers. — 17.  Forbids  sheriffs  and 
coroners  to  hold  pleas  of  the  crown. — 
18.  Prefers  the  king’s  debt  when  debtor 
dies  insolvent. — 19.  To  the  purveyance 
of  the  king’s  house. — 20.  To  castlcguard. 
— 21.  To  the  manner  of  taking  property 
for  public  use. — 22.  To  the  lands  of 
felons,  which  the  king  is  to  have  for  a 
year  and  a day,  and  afterwards  the  lord 
of  the  fee. — 23.  To  weirs  which  are  to  be 
put  down  in  rivers. — 24.  To  the  writ  of 
praecipe  in  capiie  for  lords  against  tenants 
offering  wrong,  Ac. — 25.  To  measures. 
— 26.  To  inquisitions  of  life  and  mem- 
ber which  are  to  be  granted  freely. — 27. 
To  knights’  service  and  other  ancient 
tenures. — 28.  To  accusations  which  must 
be  under  oath. — 29.  To  the  freedom  of 
the  subject.  No  freeman  shall  be  dis- 
seised of  his  freehold,  imprisoned  and 
condemned,  but  by  judgment  of  his 
peers,  or  by  the  law  of  the  land. — 30  To 
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merchant  strangers,  who  arc  to  Ik;  civilly 
treated. — 31.  To  escheats. — 82.  To  the  j 
power  of  selling  land  by  a freeman,  which 
is  limited. — 33.  To  patrons  of  abbeys,  j 
See. — 34.  To  the  right  of  a woman  to  ! 
appeal  for  the  death  of  her  hushnud. — j 
85.  To  the  time  of  holding  courts. — 36. 
To  mortmain.  37.  To  cscuage  and  sub- J 
sidy. — 38.  Confirms  every  article  of  the  * 
charter.  See  a copy  of  Magna  Charta 
in  1 Laws  of  Soutli  Carolina,  edited  by 
Judge  Cooper,  p.  78.  In  the  Penny 
Magazine  for  the  year  1833,  page  229, 
there  is  a copy  of  the  original  seal  of 
King  John,  affixed  to  this  instrument, 
and  a specimen  of  a fac  simile  of  the 
writing  of  Magna  Churta,  beginning  at 
the  passage,  Nullu*  liber  homo  ennietur 
vel  im  prist  met  nr,  Ac.  A copy  of  both 
may  bo  found  in  the  Magnzin  Pittorea- 
que,  for  the  year  1834,  p.  52,  53.  Vide 
4 HI.  Com.  423. 

MAIDEN.  The  name  of  an  instru- 
ment formerly  used  in  Scotland  for  be- ; 
heading  criminals. 

MALL.  This  word,  derived  from  the 
French  malic , a trunk,  signifies  the  bag, 
valise,  or  other  contrivance  used  in  con- 
voying  through  the  post-office,  letters, 
packets,  newspapers,  pamphlets,  and  the 
like,  from  place  to  place  under  the  au- 
thority of  the  United  Suites.  The  tilings 
thus  carried  are  also  called  the  mail. 

2.  The  laws  of  the  United  States  have 
provided  for  the  punishment  of  roblicries 
or  wilful  injuries  to  the  mail ; the  act  of 
March  3,  1825,  3 Story's  Laws,  U.  S. 
1985,  provides — 

§ 22.  That,  if  any  jicrson  shall  rob 
any  carrier  of  the  mail  of  the  United 
States,  or  other  person  entrusted  there- 
with, of  such  mail,  or  of  part  thereof, 
such  offender  or  offenders  shall,  on  con- 
viction, be  imprisoned  not  less  than  five  1 
years,  nor  exceeding  ten  years;  ami,  if 
convicted  a second  time  of  a like  offence, 
he  or  they  shall  suffer  death;  or  if,  in 
effecting  such  robbery  of  the  mail  the 
first  time,  the  offender  shall  wound  the 
person  having  the  custody  thereof,  or 
put  his  life  in  jeopardy,  by  the  use  of 
dangerous  weapons,  such  offender  or 
offenders  shall  suffer  death.  And  if  any 
person  shall  attempt  to  rob  the  mail  of 


the  United  States,  by  assaulting  the  per- 
son having  custody  thereof,  shooting  at 
him,  or  his  horse  or  mule,  or  threat- 
ening him  with  dangerous  weapons,  and 
the  robbery  is  not  effected,  every  such 
offender,  on  conviction  thereof,  shall  be 
punished  by  imprisonment,  not  less  than 
two  years,  nor  exceeding  ten  years.  And, 
if  any  person  shall  steal  the  mail,  or 
shall  steal  or  take  from,  or  out  of,  any 
mail,  nr  from,  or  out  of,  any  post-office, 
any  letter  or  packet;  or,  if  any  person 
shall  take  the  mail,  or  any  letter  or 
packet  therefrom,  or  from  any  post-office, 
whether  with  or  without  the  consent  of 
the  jKjrsou  having  custody  thereof,  and 
shall  open,  eml>czzle,  or  destroy,  any 
such  mail,  letter,  or  packet,  the  same 
containing  any  article  of  value,  or  evi- 
dence of  any  debt,  due,  demand,  right, 
or  claim,  or  any  release,  receipt,  acquit- 
tance, or  discharge,  or  any  other  article, 
paper,  or  thing,  mentioned  and  described 
in  the  twenty-first  section  of  this  act ; or, 
if  any  person  shall,  by  fraud  or  decep- 
tion, obtain  from  auy  person  having  cus- 
tody thereof,  any  mail,  letter,  or  packet, 
containing  any  article  of  value,  or  evi- 
dence thereof,  or  either  of  the  writings 
referred  to,  or  next  above  mentioned, 
such  offender  or  offenders,  on  conviction 
thereof,  shall  be  imprisoned  not  less  than 
two,  nor  exceed iug  ten  years.  And  if 
any  person  shall  take  any  letter,  or  pack- 
et, not  containing  any  article  of  value, 
or  evidence  thereof,  out  of  a post-office, 
or  shall  open  any  letter,  or  packet,  which 
shall  have  been  in  a post-office,  or  in 
custody  of  a mail  carrier,  before  it  shall 
have  been  delivered  to  the  person  to 
whom  it  is  directed,  with  a design  to  ob- 
struct the  correspondence,  to  pry  into 
another's  business  or  secrets;  or  shall 
secrete,  embezzle,  or  destroy,  any  such 
mail,  letter,  or  packet,  such  offender, 
upon  conviction,  shall  pay,  for  every 
such  offence,  a sum  not  exceeding  five 
hundred  dollars,  and  be  imprisoned  not 
exceeding  twelve  months. 

3. — § 23.  That,  if  any  person  shall 
rip,  cut,  tear,  burn,  or  otherwise  injure, 
any  valise,  portmanteau,  or  other  bag, 
used,  or  designed  to  be  used,  by  any  }>cr- 
son  acting  uuder  the  authority  of  the 
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postmaster  general,  or  any  person  in 
whom  his  powers  are  vested,  in  a con- 
veyance of  any  mail,  letter,  packet,  or 
newspaper,  or  pamphlet,  or  shall  drawer 
break  any  staple,  or  loosen  any  part  of 
any  look,  chain,  or  strap,  attached  to,  or 
belonging  to  any  such  valise,  portman- 
teau, or  bag,  with  an  intent  to  rob,  or 
steal  any  mail,  letter,  packet,  newspaper, 
or  pamphlet,  or  to  render  either  of  tin* 
some  insecure,  every  such  offender;  upon 
conviction,  shall,  for  every  such  offence, 
pay  a sum,  not  less  than  one  hundred 
dollars,  nor  exceeding  five  hundred  dol- 
lars, or  be  imprisoned  not  less  than  one 
year,  nor  exceeding  three  years,  at  the 
discretion  of  the  court  before  whom  such 
conviction  is  had. 

4.  — § 24.  That  every  person  who. 
from  and  after  the  passage  of  this  act, 
shall  procure,  and  advise,  or  assist,  in  , 
the  doing  or  perpetration  of  any  of  tin- 
acts  or  crimes  by  this  aet  forbidden, 
shall  be  subject  to  the  same  penalties  ami 
punishments  as  the  persons  are  subject  , 
to,  who  shall  actually  do  or  perpetrate 
any  of  the  said  acts  or  crimes,  according 
to  the  provision  of  this  act. 

5.  — ■§  25.  That  every  person  who  shall 
be  imprisoned  by  a judgment  of  court, 
under  ami  by  virtue  of  the  twenty-first, 
twenty-second,  twenty-third,  or  twenty- 
fourth,  sections  of  this  act,  shall  be  kept 
at  hard  labour  during  the  period  of  such 
imprisonment, 

MALLE,  ancient  English  law.  Made 
was  a small  piece  of  money ; it  also  sig- 
nified a rent,  because  the  rent  was  paid 
with  made. 

MAIM,  pleadings.  This  is  a techni- 
cal word  necessary  to  be  introduced  into 
all  indictments  for  mayhem  ; the  words 
il  feloniously  did  maim,”  must  of  neces- 
sity be  inserted,  because  no  other  word, 
or  any  circumlocution,  will  answer  the 
Kime  purpose.  4 Inst.  118;  Hawk.  B. 
2,  c.  23,  s.  17,  18,  77 ; Hawk.  1$.  2,  c. 
25,  s.  55  ; 1 Chit.  Cr.  Law,  *244. 

TO  MAIM,  crim.  law , is  to  deprive  a 
person  of  such  part  of  his  body  as  to  ren- 
der him  less  able  in  fighting  or  defending 
himself  than  he  would  have  otherwise 
bee  n . Vide  Mayhem . 

MAINE.  One  of  the  new  states  of 


I he  United  Suites  of  America.  This  slate 
was  admitted  into  the  Union,  by  the 
Act  of  Congress  of  March  3,  1820,  3 
Story’s  L.  LI.  S.  1701,  from  and  after 
the  fifteenth  day  of  March,  1820,  and  is 
thereby  declared  to  he  one  of  the  United 
States  of  America,  mid  admitted  into  the 
Union  on  an  equal  footing  with  the  origi- 
nal states  in  all  respects  whatever. 

2.  — The  constitution  of  this  state  was 
adopted  October  29th,  1819.  The  pow- 
ers of  the  government  are  vested  in  t hree 
distinct  departments,  the  legislative,  ex- 
ecutive and  judicial. 

3.  — 1.  The  legislative  power  is  vested 
in  two  distinct  branches,  a house  of  re- 
presentatives and  senate,  each  to  have  a 
negative  on  the  other,  and  both  to  he 
styled  The  legislature  of  Maine.  1.  The 
house  of  representatives , is  to  consist  of 
not  less  than  one  hundred,  nor  more  than 
two  hundred  members;  to  be  apportioned 
among  the  counties  according  to  law ; to 
be  elected  by  the  qualified  electors  for 
one  year  from  the  next  day  preceding  the 
annual  meeting  of  the  legislature.  2. 
The  senate  consists  of  not  less  than  twenty, 
nor  more  than  thirty-one  members,  elect- 
ed at  the  same  time,  and  for  the  same 
term,  as  the  representatives,  by  the  qua- 
lified electors  of  the  districts  into  which 
the  state  shall,  from  time  to  time,  be 
divided.  Art.  4,  part  2,  s.  1.  The  veto 
power  is  given  to  the  governor,  by  art. 
4,  part  3,  s.  2. 

4.  — 2.  The  supreme  executive  power 
of  the  state  is  vested  in  a governor,  who 
Is  elected  by  the  qualified  electors,  and 
holds  his  office  one  year  from  the  first 
Wednesday  of  January  in  each  year. 
On  the  first  Wednesday  of  January  an- 
nually, seven  persons,  citizens  of  the 
United  States,  and  resident  within  the 
state,  are  to  be  elected  by  joint  ballot  of 
the  senators  and  representatives  in  con- 
vention, who  are  called  the  council.  This 

I council  is  to  advise  the  governor  in  the 
executive  part  of  government,  art.  5, 
part  2,  s.  1 and  2. 

5.  — 3.  The  judicial  power  of  the  state 
is  distributed  by  the  6th  article  of  the 
constitution  as  follows : 

6.  — § 1 . The  judicial  power  of  this 
| state  shall  lie  vested  in  a supreme  judicial 
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court,  and  such  other  courts  as  the  legis- 
lature shall,  from  time  to  time,  establish. 

7.  — §2.  The  justices  of  the  supremo 
judicial  court  shall,  at  stated  times,  re- 
ceive a compensation,  which  shall  not  be 
diminished  during  their  continuance  in 
office,  but  they  shall  receive  no  other  fee 
or  reward. 

8.  — § 8.  They  shall  be  obliged  to  give 
th  eir  opinion  upon  important  questions 
of  law,  and  upon  solemn  occasions,  when 
required  by  the  governor,  council,  senate, 
or  house  of  representatives. 

9.  — §4.  AH  judicial  officers,  except 
justices  of  the  peace,  shall  hold  their 
offices  during  good  behaviour,  but  not 
beyond  the  age  of  seventy  years. 

10.  — §5.  Justices  of  the  pence  and 
notaries  public  shall  hold  their  offices 
during  seven  years,  if  they  so  long  lie- 
liavo  themselves  well,  at  the  expiration 
of  which  terra,  they  may  be  re-appointed, 
or  others  appointed,  as  the  public  interest 
may  require. 

1 1 -§  G.  The  justices  of  the  supreme 
judicial  court  shall  hold  no  office  under 
the  United  States,  nor  any  state,  nor  any 
other  office  under  this  state,  except  that 
of  justice  of  the  peace. 

For  a history  of  the  province  of  Maine, 
sec  1 Story  on  the  Const.  §82. 

MAINOUR,  crim.  lute,  the  thing  sto- 
len found  in  the  hands  of  the  thief  who 
has  stolen  it ; hence  when  a man  is  found 
with  property  which  lie  has  stolen,  lie  is 
said  to  he  taken  with  the  mainour,  that 
is,  it  is  found  in  his  hands* 

2. — Formerly  there  was  a distinction 
made  between  a larceny,  when  the  thing 
stolen  was  found  in  the  hands  of  the 
criminal,  and  when  the  proof  depended 
upon  other  circumstances  not  quite  go 
irrefragable  ; the  former  properly  was 
termed  pris  ore  maynoverr,  or  ove  mainerf 
or  mainour , as  it  is  generally  written. 
Barr,  on  the  Stat.  315,  316,  note. 

MA I Nl  *KRN  ABLE.  Capable  of  be- 
ing bailed ; one  for  whom  bail  may  be 
taken  ; bailable. 

MAINPERNORS,  Emjlidi  lairf  are 
those  persons  to  whom  a man  is  delivered 
out  of  custody  or  prison,  on  their  becom- 
ing bound  for  his  appearance. 

2. — Mainpernors  differ  from  bail : a 


man’s  bail  may  imprison  or  surrender 
him  up  before  the  stipulated  day  of  ap- 
pearance; mainpernors  can  do  neither, 
but  arc  merely  sureties  for  his  appearance 
at  tlie  day;  hail  are  only  sureties  that 
the  party  be  answerable  for  all  the  special 
matter  for  which  they  stipulate ; main- 
I>emorH  are  bound  to  produce  him  to 
answer  all  charges  whatsoever.  3 Bl. 
Com.  12*;  vide  Dane’s  Index,  h.  t. 

M A I Xi 'HI SE,  Emjl.  lair , is  the  taking 
a man  into  fricudly  custody,  who  might 
otherwise  be  committed  to  prison,  upon 
security  given  for  his  appearance  at  a 
time  and  place  assigned.  Wood’s  lust. 
B.  4,  c.  4. 

2. — Mainprise  differs  from  bail  in  this, 
that  a man’s  mainpernors  are  barely  his 
sureties,  and  cannot  imprison  him  them- 
selves to  secure  his  appearance,  as  his 
hail  may,  who  are  looked  upon  ns  his 
gaolers,  to  whose  custody  he  is  commit- 
ted. 6 Mod.  231 ; 7 Mod.  77,  85,  98 ; 
Ld.  Jiaym.  GOG . Bac.  Ah.  Bail  in  Civil 
Cases;  4 Inst.  180.  V ide  Ma  in pernors  $ 
Writ  of  Mainprise ; and  15  Yin.  Ab. 
146 ; 3 Bl.  Com.  128. 

MAINTENANCE,  crimes , is  a mali- 
cious, or  at  least,  officious  interference  in 
a suit  in  which  the  offender  has  no  in- 
terest, to  assist  one  of  the  parties  to  it 
against,  the  other,  with  money  or  advice 
to  prosecute  or  defend  an  action,  without 
any  authority  of  law.  1 Russ.  Cr.  176. 

2. — But  there  are  many  acts  in  the 
nature  of  maintenance,  which  become 
justifiable  from  the  circumstances  under 
winch  they  are  done.  They  may  be  jus- 
tified, 1,  because  the  party  has  an  interest 
in  the  thing  in  variance;  as  when  he  has 
a bare  contingency  in  the  lands  in  ques- 
tion, which  jHissibly  may  never  come  in 
esse.  Bac.  Ab.  h.  t. ; 2,  because  the 
party  is  of  kindred  or  affinity,  as  father, 
son,  or  heir  apparent  or  husband  or  wife; 
3,  because  the  relation  of  landlord  and 
tenant  or  master  and  servant  subsists 
between  the  party  to  the  suit  and  the 
person  who  assist  him;  4,  because  the 
money  is  given  out  of  charity.  1 Bailey, 
(S.  (!.)  Rep.  401 ; 5,  because  the  jicrson 
assisting  the  party  to  the  suit,  is  an  at- 
torney or  counsellor : the  assistance  to 
be  rendered  must,  however,  Ihj  strictly 
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professional,  for  a lawyer  is  not  more 
justified  in  giving  his  client  money  than 
another  man.  1 Russ.  Cr.  179.  Bao. 
Ah.  Maintenance : Rro.  Maintenance. 
This  offence  is  punishable  by  fine  and 
imprisonment.  4 Black.  Com.  1*24;  *2 
Swift’s  Big-  328;  Bac.  Ab.  h.  t.  Vide 
3 Hawks,  86;  1 Greenl.  292;  11  Mass. 
553 ; 6 Mass.  421;  5 Pick.  359;  5 
Monr.  413  ; 0 Cowcn,  431  ; 4 Wend. 
306;  14  John.  K.  124;  8 Cowen,  647; 
3 John.  Oh.  R.  508;  7 1).  & R.  846; 
5 B.  k C.  18S. 

Maintenance,  quasi  contracts , is  the 
support  which  one  person,  who  is  bound 
by  law  to  do  so,  gives  to  another  for  his 
living;  for  example,  a father  is  bound 
to  find  maintenance  for  his  children  ; ami 
a child  is  required  by  law  to  maintain 
his  father  or  mother,  when  they  cannot 
support  themselves,  and  he  has  ability  to 
maintain  them. 

MAINTAINED,  pleadings.  This  is 
a technical  word,  indispensable  in  an  in- 
dictment for  maintenance,  which  no  other 
word  or  circumlocution  will  supply.  1 
Wils.  325. 

MAINTAINORS,  criminal  laic. 
Those  who  maintain  or  support  a cause 
depending  between  others,  not  being  re- 
tained as  counsel  or  attorney.  For  this 
they  may  be  fimnl  and  imprisoned.  2 
Swift’s  Dig.  328 ; 4 Bl.  Com.  124 ; Bac. 
Ab.  Barrator. 

M A ISON  DE  DIEU,  House  of  God. 
In  England  this  term,  which  is  borrowed 
from  the  French,  signified  formerly  a 
hospital,  an  almshouse,  a monastery. 
89  Eliz.  c.  5. 

MAJESTY.  Properly  speaking,  this 
term  can  be  applied  only  to  God,  for  it 
signifies  what  surpasses  all  things  in 
grandeur  and  superiority.  But  it  is  used 
to  kings  and  emperors,  as  a title  of  hon- 
our. It  sometimes  means  pow’er,  jus 
when  wc  say,  the  majesty  of  the  people. 
See  Wolff,  §998. 

MAJOR,  persons.  One  who  has  at- 1 
tained  his  full  age,  and  has  acquired  all 
his  civil  rights ; one  who  is  no  longer  a 
minor;  an  adult. 

Major,  in  military  language.  The 
lowest  of  the  staff  officers;  a degree  higher 
than  captain. 


Major  General.  A military  officer, 
commanding  a division  or  number  of 
regiments;  the  next  in  rank  below  a 
lieutenant-general. 

M A J ORES.  The  male  ascendant 

beyond  the  sixth  degree  were  so  called 
among  the  Romans,  and  the  term  is  still 
used  in  making  genealogical  tables. 

MAJORITY,  persons.  The  state  or 
condition  of  a person  who  has  arrived  at 
full  age.  He  is  then  said  to  be  a major, 
in  opposition  to  minor,  which  is  his  con- 
dition during  infauey. 

Majority,  government , is  the  greater 
number  of  the  voters;  though  in  another 
sense,  it  means  the  greater  number  of 
votes  given  ; in  which  souse  it  is  a mere 
plurality,  (q.  v.) 

2.  — In  every  well  regulated  society, 
the  majority  has  always  claimed  ami  ex- 
ercised the  right  to  govern  the  whole 

i society,  in  the  manner  pointed  out  by 
the  fundamental  laws;  and  the  minority 
arc  bound,  whether  they  have  assented 
«»r  not,  for  the  obvious  reason  that  oppo- 
site wills  cannot  prevail  at  the  same  time, 
in  the  same  society,  on  the  subject.  1 
Tuck.  Bl.  Com.  App.  168,  172;  9 Dane's 
Ab.  37  to  43 ; 1 Story,  Const.  § 330. 

3.  — As  to  the  rights  of  the  majority 
of  part  owners  of  vessels,  vide  3 Kent, 
Coin.  114  ct  seq.  As  to  the  majority  of 
a church,  vide  16  Mass.  4X8. 

I 4. — As  to  the  majorities  of  companies 
or  corporations,  see  Angel,  Corp.  48,  ct 
seq. ; 3 M.  R.  495.  Vide,  generally, 
Rutherf.  Inst.  249  ; 9 Serg.  iV  Rawlo, 
99 ; Bro.  Corporation,  pi.  63 ; 15  Yin. 

I A hr.  183, 184  ; and  the  article  Author i~ 
ty ; Plurality;  Quorum. 

TO  MAKE.  Kwjltsh  lurr.  To  per- 
form or  execute  ; as  to  make  his  lair,  is 
to  perform  that  law  which  a man  had 
bound  himself  to  do ; that  is  to  clear 
himself  of  an  action  commenced  against 
him,  by  his  oath,  and  the  oaths  of  his 
neighbours.  Old  Nat.  Br.  161. 

MAKER.  This  term  is  applied  to 
one  who  makes  a promissory  note  and 
promises  to  pay  it  when  due.  He  who 
makes  a bill  of  exchange  is  called  the 
drawer,  and  frequently  in  common  par- 
lance and  in  books  of  Reports  we  find 
the  word  drawer  inaccurately  applied  to 
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the  maker  of  a promissory  note.  See 
PromiMory  note, 

MAKING  HIS  LAW.  A p1ira.se1 
used  to  denote  the  act  of  a person  who 
wages  his  law.  Bac.  Ab.  Wwjer  of  lav, 
in  pr. 

MALA  FILES.  Bad  faith.  It  is 
opposed  to  Ixynajidr*,  good  faith. 

MALA  PRAXIS,  crim.  law,  is  a 
Latin  expression  to  signify  bad  or  un- 
skilful practice  in  a physician  or  other 
professional  person,  as  a midwife,  where- 
by the  health  of  the  patient  is  injured. 

2.  — This  offence  is  a misdemeanor 
(whether  it  be  occasioned  by  curiosity 
and  experiment  or  neglect)  because  it 
breaks  the  trust  which  the  patient  has 
put  in  the  physician,  and  tends  directly 
to  his  destruction.  1 Lord  Uaym.  213. 
See  forms  of  indictment  for  mala  praxis, 

8 Ohitty  Crim.  Lat,  8885  1 Went?, 
360;  Vet.  hit.  231 ; Trcin.  P.  0.  242. 
Vide  also,  2 Russ,  on  Or.  288;  1 Chit. 
Pr.  43;  Com.  Dig.  Physician ; Vin.  Ab. 
Physician. 

3.  — There  are  three  kinds  of  mal  prac- 
tice. 1.  Wilful  mal  practice,  which 
takes  place  when  the  physician  purposely 
administers  medicines  or  perforins  an 
operation  which  lit*  knows  and  expects  will 
result  iu  danger  or  death  to  the  indivi- 
dual tinder  his  care ; as  in  the  case  of 
criminal  abortion. 

4.  — 2.  Negligout  mal  practice,  which 
comprehends  those  cases  where  there  is 
no  criminal  or  dishoucst  object,  but  gross 
negligence  of  that  attention  which  the 
situation  of  the  patient  requires  : as  if  a 
physician  should  administer  medicines 
while  in  a state  of  intoxication,  from 
which  injury  would  arise  to  his  patient. 

5.  — 3.  Ignorant  mal  practice,  which  is 
the  administration  of  medicines,  calcu- 
lated to  do  injury,  which  do  harm,  and 
which  a well  educated  and  scientific 
medical  inan  would  know  were  not  pro|M*r 
in  the  case.  Besides  the  public  remedy 
for  mal  practice,  in  many  eases  the  party 
injuml  may  bring  a civil  action.  5 Day’s 
R.  260 ; 0 Conn.  209.  See  M.  k Rob. 
107;  1 Sauud.  812,  n.  2;  1 Li.  Raym. 
213;  1 Briand,  Med.  L£g.  50;  3 Watts, 
855 ; 0 Conn.  200. 

MALA  PROUIBITA,  are  those 


things  which  arc  prohibited  by  law,  and 
therefore  unlawful. 

2. — A distinction  was  formerly  made 
in  respect  of  contracts,  between  mala 
prohibit/ 1 and  mala  in  ; but  that  dis- 
tinction lias  been  exploded,  and,  it  is 
now  established  that  when  the  provisions 
of  an  act  of  the  legislature  have  for  their 
object  the  protection  of  the  public,  it 
makes  no  difference  with  respect  to  con- 
tracts, whether  the  thing  l>e  prohibited 
alwolutely  or  under  a penalty.  5 R.  k 
A.  385,  340 ; 10  B.  & C.  98  ; 3 Stark. 

01  ; 13  Pick.  518;  2 Bing.  N.  C.  636, 
646. 

MALE.  Of  the  masculine  sex;  of 
the  sex  that  begets  young ; the  sex  op- 
posed to  the  female.  Vide  Gender; 
Man;  &r.r ; WirrtJiuxt  of  Itlood. 

MALEDICTION,  Eccles.  law.  A 
curse  which  was  anciently  annexed  to 
! donations  of  lauds  made  to  churches  and 
religious  houses,  against  those  who  should 
violate  their  rights. 

MALEFACTOR.  He  who  has  been 
guilty  of  some  crirao ; in  another  sense, 
one  who  has  been  convicted  of  having 
committed  a crime. 

MALEFIOIUM,  civil  law.  Waste, 
damage,  torts,  injury.  Dig.  5,  18,  1. 

MALFEASANCE,  contract s,  tort s,  is 
the  unjust  performance  of  some  act  which 
> the  party  had  no  right,  or  which  he  had 
contracted  not  to  do.  It  differs  from 
misfeasance,  (q.  v.)  und  nonfeasance, 
(q.  v.)  Vide  1 Chit.  Pr.  9 ; 1 Chit.  PI. 

MALICE,  crim.  fate,  is  a wicked  in- 
tention to  do  an  injury.  4 Mason,  R. 
115,  505;  I Gall.  R.  524.  It  is  not 
confined  to  the  intention  of  doing  an  in- 
jury to  any  particular  person,  but  extends 
to  ail  evil  design,  a corrupt  and  wic  ked 
motion  against  some  one  at  the  time  of 
committing  the  crime;  as,  if  A intend- 
ing to  poison  B,  conceals  a quantity  of 
poison  in  an  apple  and  puts  it  in  the  way 
of  B,  and  0,  against  whom  he  had  no 
ill  will,  and  who,  on  the  contrary,  was 
his  friend,  happened  to  eat  it,  and  die, 
A will  be  guilty  of  murdering  C with 
malice  aforethought.  Bac.  Max.  Reg.  1 5 ; 

2 Chit.  Cr.  Law,  727;  3 Chit.  Cr.  Law, 
11104. 
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2. — Malice  is  express  or  implied.  It  j 
is  express  when  the  party  evinces  an  in- 
tention to  commit  the  crime,  as  to  kill  a 
man  ; f<»r  example,  modern  duelling.  3 
Bulstr.  171.  It  is  implied  when  an  offi 
eer  of  justice  is  killed  in  the  discharge 
of  his  duty,  or  when  death  occurs  in  the 
prosecution  of  some  unlawful  design. 

8. — It  is  a general  rule  that  when  a 
man  commits  an  act,  unaccompanied  by 
any  circumstance  justifying  its  commis- 
sion, the  law  presumes  he  lias  acted  ad- 1 
yisedly  and  with  an  intent  to  produce 
the  consequences  which  have  ensued. 

8 M.  k S.  15;  Foster, 255;  1 Hale,]’. 
C.  455 ; 1 East,  P.  0.  223  to  232,  and  j 
840 ; Russ,  k Ry.  207 ; 1 Moody,  C.  1 
('.  263;  4 HI.  Com.  108;  15  Yin.  Ab. 
600;  Yelv.  105  a;  Bac.  Ah.  Murder 
and  Homicide,  02.  Malice  aforethought 
is  deliberate  premeditation.  Vide  Afore- 1 
thought. 

Malice,  torts , is  the  doing  any  act 
injurious  to  another  without  a just  cause. 

2.  — This  term,  as  applied  to  torts, 1 
does  no  necessarily  mean  what  must  pro- 
ceed from  a spiteful,  malignant,  or  re- 
vengeful disposition,  but  a conduct  inju- ' 
rious  to  another,  though  proceeding  from 
an  ill-regulated  mind  not  sufficiently  cau- 
tious Indore  it  occasions  an  injury  to 
another.  1 1 S.  & R.  39,  40. 

3.  — Indeed  in  some  cases  it  seems  not 
to  require  any  intention  in  order  to  make 
an  act  malicious.  When  a slander  lias 
been  published,  therefore,  the  proper 
question  for  the  jury  is,  not  whether  the 
intcution  of  the  publication  was  to  injure 
the  plaintiff,  but  whether  the  tendency 
of  the  matter  published,  was  so  injurious. 
10  B.  & C.  472;  S.  C.  21  E.  C.  L.  It. 
117. 

4.  — Again,  take  the  common  case  of  | 
an  offensive  trade,  the  melting  of  tallow 
for  instance,  such  trade  is  not  itself  un- 
lawful, but  if  carried  on  to  the  annoy- 
ance of  the  neighbouring  dwellings,  it 
becomes  unlawful  with  respect  to  them, 
and  their  inhabitants  may  maintain  an 
action,  ami  may  charge  the  act  of  the 
defendant  to  be  malicious.  3 B.  & C. 
584  ; S.  0.  10  E.  C.  L.  R.  179. 

Malice  a forethought,  pleading*. 
In  an  indictment  for  murder,  these 


words,  which  have  a technical  force,  must 
lie  used  in  charging  the  offence ; for 
without  them,  and  the  artificial  phrase 
murder,  the  indictment  will  Ik*  taken  to 
charge  manslaughter  only.  Fost.  424 ; 
Yelv.  205 ; 1 Chit.  Cr.  Law,  *242.  and 
the  authorities  and  cases  there  cited. 

2. — Whenever  malice  'aforethought  is 
necessary  to  constitute  the  offence,  these 
words  must  be  used  in  charging  the 
crime  in  the  indictment.  2 Chit.  Cr. 
Law,  *787;  1 East,  PL  Cr.  402;  2 
Mason,  R.  91. 

MALICIOUS.  With  bad  and  un- 
lawful motives;  wicked. 

Malicious  abandonment.  The  for- 
saking without  a just  cause  a husband 
by  the  wife,  or  a wife  by  her  husband. 
Vide  Abandonment , malicious. 

Malicious  mischief.  This  expres- 
sion is  applied  to  the  wanton  or  reckless 
destruction  of  property,  and  the  wilful 
perpetration  of  injury  to  the  person. 
Alia.  Prin.  448  ; 8 Dev.  & Batt.  130;  8 
Leigh,  719;  5 Ired.  R.  8(54;  8 Port. 
447 ; 2 Mete.  21 ; 3 Grecul.  177. 

Malicious  prosecution,  or  Mali- 
cious ARREST,  torts,  or  remedies.  These 
terms  import  a wanton  prosecution  or 
arrest,  made  by  a prosecutor  iu  a crimi- 
nal proceeding,  or  a plaintiff  in  a civil 
suit,  without  probable  cause,  by  a regu- 
lar process  and  proceeding,  which  the 
facts  did  not  warrant,  as  appears  by  the 
result. 

2.  — This  definition  will  be  analysed 
by  considering  1,  the  nature  of  the  pro- 
secution or  arrest ; 2,  who  is  liable  under 
it;  8,  what  are  malice  and  probable 
cause ; 4,  the  proceedings ; 5,  the  result 
of  the  prosecution;  and  afterwards,  6, 
the  remedy. 

3.  — § 1.  Where  the  defendant  com- 
menced a criminal  prosecution  wantonly, 
and  in  other  respects  against  law,  lie  will 
bo  responsible.  Addis.  R.  270;  12 
Conn.  219.  The  prosecution  of  a civil 
suit,  when  malicious,  is  a giMsl  cause  of 
action,  even  when  there  has  been  no 
arrest.  2 Penns.  R.  11  Conn.  582; 
1 Wend.  345.  But  no  action  lies  for 
commencing  a civil  action,  though  with- 
out sufficient  cause.  1 Penns.  R.  93  ; 
150. 
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4.  — § 2.  Thu  action  lies  against  the 
prosecutor  and  even  against  a mere 
in  former,  when  the  proceedings  are 
malicious.  5 Stew.  & Port.  367.  But 
grand  jurors  are  not  liable  to  an  action 
for  a malicious  prosecution,  for  informa- 
tion given  by  them  to  their  fellow  jurors, 
on  which  a prosecution  is  founded.  Har- 
din, II.  556.  Such  action  lies  against 
a plaintiff  in  a civil  action  who  mali- 
ciously sues  out  the  writ  and  prosecutes 
it.  16  Pick.  453;  but  an  action  d»x:s 
not  lie  against  an  attorney  at  law  for 
bringing  the  action,  when  regularly  em- 
ployed. 16  Pick.  478.  Sec  6 Pick.  103. 

5.  — § 3.  There  must  be  malice  and 
want  of  probable  cause.  1 Wend.  140; 
345;  7 (Wen,  281  ; 2 P.  A.  Browne, 
Appx.  xlii ; Cooke,  90;  Lift.  Sel.  Cus. 
106;  4 Lilt.  334  ; 3 Gill  & John.  377  ; 
1 N.  M.  36;  12  Conn.  219;  3 Call, 
446;  2 Hall,  315;  3 Mason,  112;  2 
N.  iV  M.  54,  143.  See  Malice;  Proba- 
ble. came. 

6.  — § 4.  The  proceedings  under  which 
the  original  prosecution  or  action  was 
held,  must  have  been  regular,  in  the 
ordinary  course  of  justice,  and  before  n 
tribunal  having  power  to  ascertain  the 
truth  or  falsity  of  the  charge,  and  to 
punish  the  supposed  offender,  the  now 
plaintiff.  3 Pick.  379,  383.  When 
the  proceedings  arc  irregular,  the  prose- 
cutor is  a trespasser.  3 Blackf.  210. 
See  Regular  and  irregular  promt*. 

7.  — § 5.  The  malicious  prosecution 
or  action  must  he  ended,  and  the  plain- 
tiff must  show  it  was  groundless,  either 
by  his  acquittal  or  by  obtaining  a final 
judgment  in  Ids  favour  in  a civil  action. 

I Boot,  B.  553;  1 N.  & M.  36;  2 N. 
tV  M.  54,  143;  7 Cowcn,  715;  2 Dev. 
A Bat.  492. 

8.  — § 6.  The  remedy  for  a malicious 
prosecution  is  an  action  on  the  case  to 
recover  damages  for  the  injury  sustained. 
5Stew.it  Porter,  867 ; 2 Conn.  700; 

II  Muss.  500;  6 Grecnl.  421  ; 3 Gill 
& John.  877.  iSeo  Case;  Regular  and 
irregular  pnn'ess. 

See  generally,  Bull.  N.  P.  11;  1 
Saund.  228;  12  Mod.  208;  1 T.  It. 
493  to  551 ; Bac.  Ab.  Actions  on  the 
case,  (II). 


MALUM  IN  SE.  Evil  in  itself. 

2.  — An  offence  malum  in  se  is  one 
which  is  naturally  evil,  its  murder,  theft, 
and  the  like;  offences  at  common  law 
are  generally  mala  in  sessc. 

3.  — An  offence  malum  prohibitum, 
on  the  contrary,  is  not  naturally  an  evil, 
but  becomes  so  in  consequence  of  its 
being  forbidden;  as  playing  at  games, 
which  being  innocent  before,  have  be- 
come unlawful  in  consequence  of  being 
forbidden.  Vide  Bac.  Ab.  Assumpsit, 
A,  note ; 2 Relic's  Ab.  355. 

MALYEILLES.  Ill-will.  In  some 
ancient  records  this  word  signifies  mali- 
cious practices,  or  crimes  and  misde- 
meanors. 

M A L V E RSATION.  French  law. 

This  word  is  applied  to  all  punishable 
faults  committed  in  the  exercise  of  an 
office,  such  as  corruptions,  exactions, 
extortions,  and  larceny.  Merl.  lie- 
pert.  h.  t. 

MAN,  is  a human  being.  This  defi- 
nition includes  not  only  the  adult  male 
sex  of  the  human  species,  but  women 
aud  children ; examples : “ of  offences 
against  man , sonic  are  more  immediately 
against  the  king,  others  more  immediately 
against  the  subject.”  Hawk.  P.  C.  book 
1,  c.  2,  s.  1.  “ Offences  against  the  life 
of  man  come  under  the  general  name  of 
homicide,  which  in  our  law  signifies  the 
killiug  of  a maw  by  a man.”  lb.  book 
1,  c.  8,  s.  2. 

2. — In  a more  confined  sense,  man 
means  a person  of  the  male  sex  ; and 
sometimes  it  signifies  a male  of  the 
human  species  above  the  age  of  puberty ; 
vide  Rape.  It  was  considered  in  the 
civil  or  Roman  law,  that  although  man 
and  person  are  synonymous  in  grammar, 
they  had  a different  acceptation  in  law ; 
all  persons  were  men,  but  all  men,  for 
example,  slaves,  were  not  persons,  but 
things.  Vide  Barr,  on  the  Stat.  216, 
note. 

M A NAG  ER,  is  a person  appointed  or 
elected  to  manage  the  affairs  of  another, 
but  the  term  is  more  usually  applied  to 
those  officers  of  a corporation  who  are 
authorized  to  manage  its  affairs. 

2. — In  banking  corporations  these 
officers  arc  commonly  called  directors, 
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and  the  power  to  conduct  the  affairs  of 
the  company,  is  vested  in  a hoard  of  | 


318;  5 Pet.  190;  1 Paines,  R.  511  ; 1 
John.  Caa.  181  ; 12  Wend.  183 ; 8 Pet. 


directors.  In  other  private  corporations,  I 291  ; 12  Pet.  524  ; 2 Penning.  1024  ; 
such  as  rail-road  companies,  canal,  coal  Hardin,  172;  7 Wheat.  534;  5 Watts, 

— —i  a..  1:,-~  “ - '152;  2 II.  & M.  132;  3 II.  A M.  I; 

1 S.  A R.  473 ; 5 Rinn.  87  ; 3 Conn. 
243  ; 2 Virg.  Pas.  499  ; 5 (’all,  548. 
Mandamus  will  not  lie  where  the  law  has 
given  another  specific  remedy.  1 Wend. 
318;  10  John.  484;  1 Cow.  417; 
Coleman,  117;  1 Pet.  507 ; 2 Powen, 
444;  2 M'Cord,  170;  Minor,  40;  2 
Leigh,  105;  Const.  Rep.  105,  175, 
703. 

5. — The  13th  section  of  the  act  of 
congress  of  September,  24,  1789,  gives 
the  supreme  court  power  to  issue  writs 
of  mandamus  in  cases  warranted  by  the 
principles  and  usages  of  law,  to  any 
courts  appointed,  or  persons  holding 


companies,  and  the  like,  these  officers 
arc  called  managers.  Being  agents, 
when  their  authority  is  limited,  they 
have  no  power  to  bind  their  principal 
beyond  such  authority.  17  Mass.  R. 
29  ; 1 (ireenl.  R.  81. 

3. — The  persons  appointed  on  the 
part  of  the  house  of  representatives  to 
prosecute  impeachments  before  the  senate 
arc  called  managers. 

MAX  BOTE.  In  a barbarous  ago, 
when  impunity  could  be  purchased  with 
money  the  compensation  which  was  paid 
for  homicide  was  called  manbote. 

MANDAMUS,  practice,  is  the  name 
of  a writ,  the  prineijwd  word  of  which 


when  the  proceedings  were  in  Latin,  was  office,  under  the  authority  of  the  United 
mandamus,  we  command.  States.  The  issuing  of  a mandamus  to 

2- — It  is  a command  issuing  in  the  courts,  is  the  exercise  of  an  appellate 
name  of  the  sovereign  authority  from  a jurisdiction,  and,  therefore  constitution- 
superior  court  having  jurisdiction,  and  is  | ally  vested  in  the  supreme  court ; but  a 
directed  to  some  person,  corporation,  or  j mandamus  directed  to  a public  officer, 
inferior  court,  within  the  jurisdiction  of  i belongs  to  original  jurisdiction,  and,  by 
such  superior  court,  requiring  them  to  do  ' the  constitution,  the  exercise  of  original 
some  particular  thing  therein  specified,  jurisdiction  by  the  supreme  court  is  re- 
whieh  appertains  to  their  office  and  duty,  stricted  to  certain  specified  cases,  which 
aud  which  the  superior  court  has  pro-  do  not  comprehend  a mandamus.  The 
viously  determined,  or  at  least  supposes  latter  clause  of  the  alnivo  section,  autho- 
to  be  consonant  to  right  and  justice.  20  izing  this  writ  to  be  issued  by  the 
l’ick.  484 ; 21  Pick.  258 ; Dudley,  37  ; supreme  court,  to  persons  holding  office 


4 Humph.  437. 


under  the  authority  of  the  United  States, 


8. — Mandamus  is  not  a writ  <.f  right,  i>,  therefore,  not  warranted  bj  the  COU- 
it  is  not  consequently  granted  of  course,  stitution,  and  void.  1 Cranch,  R.  175. 
but  only  at  the  discretion  of  the  court  to  I 0. — The  circuit  courts  of  the  United 
whom  the  application  for  it  is  made  ; ; States  may  also  issue  writs  of  mandamus, 
aud  this  discretion  is  not  exercised  in  but  their  power  in  this  particular,  is  eon- 
favour  of  the  applicant,  unless  some  just  fined  exclusively  to  those  cases  in  which 
and  useful  purpose  may  be  answered  by 
the  writ.  2 T.  R.  385  ; 1 Cowen’s  R. 

501  ; 11  Shepl.  151;  1 Pike,  11. 

4. — This  writ  was  introduced  to  pre- 


it  may  he  necessary  to  the  exercise  of 
their  jurisdiction.  7 Cranch,  K.  504; 
8 Wheat.  R.  598 ; 1 Paine’s  R.  458. 
Vide  generally,  3 Bl.  Com.  110;  Com. 


vent  disorders  from  a failure  of  justice  ; ( Dig.  h.  t.;  Bac.  Ah.  h.  t.;  Yin.  Ah.  h. 


therefore  it  ought  to  be  used  upon  all 
occasions  where  the  law  has  established 
no  specific  remedy,  and  where  in  justice 
aud  good  government  there  ought  to  be 
one.  3 Burr.  It.  1207 ; 1 T.  R.  148, 
9 ; 2 Pick.  414  ; 4 Pick.  68  ; 10  Pick. 
235,  244  ; 7 Mass.  340  ; 3 Binn.  273 ; 
5 llalst.  57 ; Cooke,  160 ; 1 Wend. 


t. ; Selw.  N.  P.  li.  t, ; Chit.  Pr.  h.  t.; 
Serg.  Const.  Index,  h.  t. ; Ang.  on  Corp. 
Index,  h.  t. ; 3 Chit.  Bl.  Com.  265  n. 
(7);  1 Kent,  Com.  322;  Dane's  Ab. 
index,  h.  t. ; 6 Watts  A 8crg.  386,  397 ; 
and  the  article  Courts  of  the  United 
States. 

MAXDAXT.  The  principal  in  the 
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contract  of  mandate  is  so  called.  Story, 
Ag.  § 887. 

M A N DATA  HI  US.  This  word  is  used 
by  the  civilians  in  the  same  sense  we 
use  mandatary;  one  who  is  entrusted 
with  and  undertakes  to  perform  a man- 
date. Doth,  du  Mandat,  n.  1. 

MANDATARY,  in  contract*,  is  the 
person  who  undertakes  to  perform  a 
mandate.  Jones's  Bailm.  58;  Story  on 
Bui] m.  § 188.  Dr.  Halifax  calls  him 
mandatee.  Halif.  Anal.  Civ.  Law,  70. 
§§  10,  17. 

2.— -It  i«  the  duty  of  a mere  manda- 
tary,  it  is  said,  to  take  ordinary  care  of 
the  property  entrusted  to  him.  Vide 
Ki'.tjlujcnre.  But  it  has  been  held  that 
he  is  liable  only  for  gross  negligence. 
14  S.  k R.  275;  2 Hawks,  R.  145;  2 
Morph.  R.  873;  8 Dana,  R.  205;  3 
Mason,  R.  132;  11  Wend,  R.  25; 
Wright,  R 598. 

MANDATE,  in  practice , is  a judicial 
command  or  precept  issued  by  a court  or 
magistrate  directing  the  proper  officer  to 
enforce  a judgment,  sentence  or  decree. 
Jones’s  Bailm.  52;  Story  on  Bailin. 
§ 137. 

Mandate,  mandatum  or  commission, 
vi  contract*.  Sir  William  Jones  detincs 
a mandate  to  be,  a bailment  of  goods 
without  reward,  to  be  carried  from  place 
to  place,  or  to  have  some  act  performed 
about  them.  Jones’s  Bailm.  52;  2 Ld. 
Ray  m.  901),  913.  This  seems  more 
projierly  an  enumeration  of  the  various 
sorts  of  mandates  than  a definition  of 
the  contract.  According  to  Mr.  Justice 
Story,  it  is  a bailment  of  personal  property 
in  regard  to  which  the  bailee  engages  to 
do  some  act  without  reward.  Bailm. 
§ 137.  And  Mr.  Chancellor  Keut  defines 
it  to  be  when  one  undertakes,  without 
recomjicnsc,  to  do  some  act  for  the  other 
in  respect  to  the  thing  bailed.  Comm. 
443.  See  for  other  definitions,  Story  on 
Bailm.  § 137  ; Pothicr,  Band.  lib.  17, 
tit.  1 ; Wood’s  Civ.  Law,  B.  3,  c.  5,  p. 
242;  Halifax’s  Anal,  of  the  Civ.  Law, 
70;  Code  of  Louis,  art.  2954;  Code 
Civ.  art.  1984. 

2. — From  the  very  term  of  the  defi- 
nition, three  things  are  necessary  to 
create  a mandate.  First,  that  there 


should  exist  something,  which  should  be 
the  matter  of  the  contract;  secondly, 
that  it  should  be  done  gratuitously ; ami, 
thirdly,  that  the  parties  should  volun- 
tarily intend  to  enter  into  the  contract. 
Doth.  Band.  Lib.  17,  tit.  1,  p.  1,  § 1; 
Both.  Contr.  de  Mandat,  c.  1,  § 2. 

3.  — There  is  no  particular  form  or 
manner  of  entering  into  the  contract  of 
mandate,  prescribed  either  by  the  com- 
mon law,  or  by  the  civil  law,  in  order  to 
give  it  validity.  It  may  be  verbal  or  in 
writing;  it  maybe  express  or  implied ; 
it  may  be  in  solemn  form  or  in  any  other 
manner.  Story  on  Bailm.  § 100.  The 
contract  may  be  varied  at  the  pleasure  of 
the  parties.  It  may  be  absolute  or  con- 
ditional, general  or  special;  temporary 
or  permanent.  Wood's  Civ.  Law,  242 ; 
1 Domat,  B.  1.  tit.  15  § 1,  6,  7,  8; 
Doth.  Contr.  dc  Mandat,  c.  1,  § 3,  n.  34, 
35,  30. 

4.  — As  to  the  degree  of  diligence 
which  the  mandatary  is  bound  to  exer- 
cise, see  Mandatary ; Ncglitjmce ; Bo- 
thier,  Mandat,  h.  t. ; Louis.  Code,  tit. 
15;  Code  Civ.  tit.  13,  c.  2;  Story  on 
Bailm.  § 163  to  195. 

5.  — As  to  the  duties  and  obligations  of 
the  mandator,  see  Story  on  Bailm.  § 196 
to  201 ; Code  Civ.  tit.  13,  c.  3;  Louis. 
Code,  tit.  15,  c.  4. 

0. — The  contract  of  mandate  may  be 
dissolved  in  various  ways : 1 . It  may 

be  dissolved  by  the  mandatary  at  any  time 
before  he  has  entered  upon  its  execution; 
but  in  this  ease,  as  indeed  in  all  otlifcrs, 
where  the  contract  is  dissolved  before  the 
act  is  done,  which  the  parties  intended, 
the  property  bailed  is  to  be  restored  to  the 
mandator. 

7. — 2.  It  maybe  dissolved  by  the  death 
of  the  mandatary ; for  being  founded  in 
personal  confidence,  it  is  not  presumed  to 
pass  to  his  representatives,  unless  there  is 
some  special  stipulation  to  that  effect. 
But  this  principally  applies  to  cases  where 
the  mandate  remaius  wholly  unexecuted; 
for  if  it  be  in  part  executed,  there  may, 
in  some  cases,  arise  a personal  obligation 
on  the  part  of  the  representatives  to  com- 
plete it.  Story  on  Bailm.  § 202  ; 2 
Kent’s  Com.  504,  § 4;  Bothier,  Man- 
dat, c.  4,  § 1,  u.  101. 
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8. — Whenever  the  trust  is  of  a nature 
which  requires  united  advice,  confidence 
and  skill  of  all,  and  is  deemed  a joint 
personal  trust  to  all,  the  death  of  one 
joint  mandatary  dissolves  the  contract  as 
to  all.  Sec  Story  on  Bailm.  § 202 ; Co. 
Lift.  112,  b;  Id.  181,  b;  Com.  Dig. 
Attorney,  (C  8)  ; Bnc.  Abr.  Authority, 
C ; 2 Kent’s  Com.  504 ; 7 Taunt.  408. 

0. — The  death  of  the  mandator,  in 
like  manner,  puts  an  end  to  the  contract. 
See  2 Mason’s  It.  842;  8 Wheat.  K. 
174  ; 2 Kent’s  Com.  507 ; 1 Dorn  at,  B. 
1,  tit.  15,  § 4,  n.  6,  7,  8 ; Pothier,  Con- 
tract dc  Mandat,  c.  4,  § 2,  n.  103.  But 
although  an  unexecuted  mandate  ceases 
with  the  death  of  the  mandator,  yet,  if 
it  is  executed  in  part  at  that  time,  it  is 
binding  to  that  extent,  and  his  represen- 
tatives must  indemnify  the  mandatary. 
Story  on  Bailm.  §§  204,  205. 

lU. — 3.  The  contract  of  mandate  may 
be  dissolved  by  a change  in  the  state  of 
the  parties;  as  if  either  party  becomes 
insane,  or,  being  a woman,  marries  before 
the  execution  of  the  mandate.  Story  on 
Bailm.  § 200;  2 Roper,  ITusb.  and 
Wife,  69,  73;  Salk.  117;  Bac.  Abr. 
Baron  and  Kerne,  E;  2 Kent's  Com. 
500. 

1 1 .  — l.  It  may  be  dissolved  by  a revo- 
cation of  the  authority,  either  by  opera- 
tion of  law,  or  by  the  act  of  the  man- 
dator. 

12.  — It  ceases  by  operation  of  law, 
w^cu  the  power  of  the  mandator  ceases 
over  the  subject-matter;  as  if  he  be  a 
guardian,  it  ceases,  as  to  his  ward's  pro- 
perty, by  the  termination  of  the  guardian- 
ship. Pothier,  Contrutde  Mandat,  c.  4, 
§ 4,  n.  112. 

13.  — So,  if  the  mandator  sells  the 
property,  it  ceases  upon  the  sale,  if  it  is 
made  known  to  the  mandatary.  7 Ves. 
jr.  276  ; Story  on  Bailm.  § 207. 

1 4.  — By  the  civil  law  the  contract  of 
mandate  ceases  by  the  revocation  of  the 
authority.  Story  on  Bailm.  § 208 ; 
Code  Civ.  art.  2003  to  2008;  Louis. 
Code,  art.  2907. 

15.  — At  common  law,  the  party  giv- 
ing an  authority  is  generally  entitled  to 
revoke  it.  See  5 T.  B.  215;  Wallace’s 
R.  126;  5 Biuu.  316.  But  if  it  is 


given  as  a part  of  a security,  as  if  a let- 
ter of  attorney  is  given  to  collect  a debt, 
us  a security  for  money  advanced,  it  is 
irrevocable  by  the  party,  although  re- 
voked by  death.  2 Mason's  R.  342 ; 
S Wheat.  174;  2 Esp.  R.  365;  7 Ves. 
28;  2 Ves.  & Bca.  51 ; 1 Stark. R.  121 ; 
4 Campb.  272. 

M AN  I >atk,  civil  la  w.  Mandates  were 
the  instructions  which  the  emperor  ad- 
dressed to  public  functionaries,  and  which 
were  to  servo  as  rides  of  their  conduct. 
2.  These  mandates  resembled  those  of 
the  pro-consuls,  the  mandates  jurisdictiot 
were  ordinarily  binding  on  the  legates  or 
lieutenants  of  the  emperor  of  the  impe- 
rial provinces,  and,  there  they  had  the 
authority  of  the  princi]>al  edicts.  Suv. 
Dr.  Rom.  cli.  3,  §24,  n.  4. 

MANDATOR,  contracts , is  the  per- 
son employing  another  to  perform  a man- 
date. Story  on  Bailm.  § 138;  1 Brown, 
Civ.  Law,  382;  Jialif.  Anal.  Civ.  Law, 
70. 

MANHOOD.  The  ceremony  of  do- 
ing homage  by  the  vassal  to  his  lord  was 
denominated  honnigium  or  manhood,  by 
the  feudists.  The  formula  used  was 
devenio  vaster  homtt , I Income  your  inau. 
2 Bl.  Com.  54.  See  Homage. 

M A N LA,  mcd.  jnr.  This  subject  will 
be  considered  by  examining  it,  first,  in  a 
medical  point  of  view;  and,  secondly, 
as  to  its  legal  consequences. 

2.  — § 1.  Mania  may  be  divided  into 
intellectual  and  moral. 

1.  Intellectual  mania  is  that  state  of 
mind  which  is  characterised  by  certain 
hallucinations,  in  which  the  patient  is  im- 
pressed with  the  reality  of  facts  or  events 
which  have  never  occurred,  and  acts  in 
accordance  with  such  belief;  or,  having 
some  notion  not  altogether  unfounded, 
carries  it  to  an  extravagant  and  absurd 
length.  It  may  be  considered  as  involv- 
ing all  or  most  of  the  operations  of  the 
understanding,  when  it  is  said  to  he 
general ; or  as  being  confiucd  to  a par- 
ticular idea,  or  train  of  ideas,  when  it  is 
called  jHirticd. 

3.  — These  will  be  separately  examined. 
1st.  General  intellectual  mania  is  a dis- 
ease which  presents  the  most  chaotic  con- 
fusion into  which  the  human  mind  can 
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be  involved,  and  is  attended  by  greater 
disturbanee  of  the  functions  of  the  body 
than  any  other.  According  to  Pinel, 
Traite  d’alionatiou  mentale,  p.  (>•!,  “ the 
patient  sometimes  keeps  his  head  ele- 
vated and  his  looks  tixed  on  high  ; he 
speaks  in  a low  voice,  or  utters  cries  and 
vociferations  without  any  apparent  mo- 
tive ; he  walks  to  and  fro,  and  sometimes 
arrests  his  steps  as  if  excited  by  the  sen- 
timent of  admiration,  or  wrupt  up  in  pro- 
found reverie.  Some  insane  |»crsons  dis- 
play wild  excesses  of  merriment,  with 
immoderate  bursts  of  laughter.  Some- 
times also,  its  if  nature  delighted  in  con- 
trasts, gloom  and  taciturnity  prevail,  with 
involuntary  showers  of  tears,  or  the  uu- 
guish  of  deep  sorrow,  with  all  the  exter- 
nal signs  of  acute  mental  suffering.  In 
certain  cases  a sudden  reddening  of  the 
eyes  and  excessive  loquacity  give  presage 
of  a speedy  explosion  of  violent  madness 
and  the  urgent  necessity  of  a strict  con- 
finement. One  luuutic,  after  long  inter- 
vals of  calmness,  spoke  at  first  with 
volubility,  uttered  frequent  shouts  of 
laughter,  and  then  shed  a torrent  of 
tears;  experience  had  taught  the  neces- 
sity of  shutting  him  up  immediately,  for 
his  paroxysms  were  at  such  times  of  the 
greatest  violence.”  Sometimes,  however, 
the  patient  is  not  altogether  devoid  of 
intelligence ; answers  some  questions 
very  appropriately,  and  is  uot  destitute 
of  acuteness  and  ingenuity.  The  de- 
rangemeut  in  this  form  of  mania  is  not 
confined  to  the  intellectual  faculties,  but 
not  unfroqueutly  exteuds  to  the  moral 
powers  of  the  mind. 

4. — 2dly.  Partial  intellectual  mania 
is  generally  known  by  the  name  of  mo- 
nomania f (q.  v.)  In  its  most  usual  and 
simplest  form,  the  patient  has  conceived 
some  single  notion  contrary  to  common 
sense  and  to  common  experience,  gene- 
rally dependent  on  errors  of  sensation ; 
as  for  example,  when  a person  believes 
that  he  is  made  of  glass,  that  animals  or 
men  have  taken  their  abode  in  bis , 
stomach  or  bowels.  In  these  cases  the 
understanding  is  frequently  found  to  lx.*  | 
sound  on  all  subjects,  except  those  con- 
nected with  the  hallucination.  Some- 
times instead  of  being  limited  to  a single 


point,  this  disease  takes  a wider  range, 
and,  there  is  a class  of  eases,  where  it 
involves  a train  of  morbid  ideas.  The 
!>aticnt  then  imbibes  some  notions  con- 
nected with  the  various  relations  of  per- 
sons, events,  time,  space,  &c.  of  the  most 
absurd  and  unfounded  nature,  and  endea- 
vours, in  some  measure,  to  regulate  his 
conduct  accordingly;  though,  in  most 
respects,  it  is  grossly  inconsistent  with 
his  delusion. 

5. — Moral  mania  or  moral  insanity } 
(q.  v.)  is  divided  into,  first,  yrneral, 
where  all  the  moral  faculties  an;  subject 
to  a general  disturbanee ; and,  secondly, 
partial^  W'herc  one  or  two  only  of  the 
moral  jHjwers  are  perverted. 

fi. — These  will  be  briefly  and  separate- 
ly examined.  1st.  It  is  certain  that  many 
individuals  are  living  at  large  who  are 
affected,  in  a degree  at  least,  by  general 
moral  mania.  They  are  generally  of 
singular  habits,  wayward  temper,  and 
eccentric  character ; and  circumstances 
are  frequently  attending  them  which  in- 
duce a belief  that  they  are  not  altogether 
sane.  Frequently  there  is  a hereditary 
tendency  to  madness  in  the  family  ; and, 
not  seldom,  the  individual  himself  has 
at  a previous  period  of  life  sustained  an 
attack  of  a decided  character : his  tem- 
per bus  undergone  a change,  he  has  be- 
come an  altered  man,  probably  from  the 
time  of  the  occurrence  of  something 
which  deeply  affected  him,  or  which 
deeply  affected  his  bodily  constitution. 
Sometimes  these  alterations  are  imper- 
ceptible, at  others,  they  are  sudden  and 
immediate.  Individuals  afflicted  with 
this  disease  uot  unfrequcntly  “ perform 
most  of  the  common  duties  of  life  with 
propriety,  and  some  of  them,  indeed, 
with  scrupulous  exactness,  who  exhibit 
no  strongly  marked  features  of  either 
temperament,  no  traits  of  superior  or 
defective  mental  endowment,  but  yet 
take  violent  antipathies,  harbor  unjust 
suspicions,  indulge  strong  propensities, 
affect  singularity  iu  dress,  gait,  and 
phraseology;  are  proud,  conceited  and 
ostentatious;  easily  excited  and  with 
difficulty  apjieased ; dead  to  sensibility, 
delicacy,  and  refinement;  obstinately 
riveted  to  the  most  absurd  opinions; 
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prone  to  controversy,  and  yet  incapable 
of  reasoning ; always  the  hero  of  their 
own  tale,  using  hyperbolic,  high-flown 
language  to  express  the  most  simple 
ideas,  accompanied  by  unnatural  gesti- 
culation, inordinate  action,  and  frequent- 
ly by  the  most  alarming  expression  of 
countenance.  On  some  occasions  they 
suspect  sinister  intentions  ou  the  most 
trivial  grounds;  on  others  are  a prey  to 
fear  and  dread  from  the  most  ridiculous 
and  imaginary  sources ; now  embracing 
every  opportunity  of  exhibiting  romantic  ! 
courage  ami  feats  of  hardihood,  then  in- 
dulging themselves  iu  all  manner  of  ex- 
cesses. Persons  of  this  description,  to 
the  casual  observer,  might  appear  actu- 
ated by  u bad  heart,  but  the  experienced 
physician  knows  it  is  the  head  which  is 
defective.  They  seem  as  if  constantly 
affected  by  a greater  or  less  degree  of 
stimulation  from  intoxicating  liquors, 
while  the  expression  of  countenance  fur- 
nishes an  itifalliblc  proof  of  mental  dis- 
ease. If  subjected  to  moral  restraint,  or 
a medical  regimen,  they  yield  with  reluc- 
tance to  the  means  proj»osod,  and  gene- 
rally refuse  and  resist,  on  the  ground 
that  such  means  are  unnecessary  where 
no  disease  exists;  and  when,  by  the  sys- 
tem adopted,  they  are  so  far  recovered, 
as  to  Ikj  enabled  to  suppress  the  exhibi- 
tion of  the  former  peculiarities,  and  are 
again  lit  to  be  restored  to  society,  the 
physician,  and  those  friends  who  put 
them  under  the  physician’s  care,  are 
generally  ever  after  objects  of  enmity 
and  frequently  of  revenge.”  Cox,  Pract. 
Obs.  on  Insanity ; see  cases  of  this  kind 
of  madness  cited  in  Kay,  Med.  .Jur. 
§ 112  to  111);  Combe’s  Moral  Philos, 
feet,  12. 

7. — 2dly.  Partial  moral  mania  con- 
sists in  the  derangement  of  one  or  a few 
of  the  affective  faculties,  the  moral  and 
intellectual  constitution  in  other  respects 
remaining  in  a sound  state.  With  a 
mind  apparently  in  full  possession  of  his 
reason,  the  patient  commits  a crime, 
without  any  extraordinary  temptation, 
and  with  every  inducement  to  refrain 
from  it,  he  appears  to  act  without  a mo- 
tive, or  in  opposition  to  one,  with  the 
mast  perfect  consciousness  of  the  impro- 


priety of  his  conduct,  and  yet  he  pursues 
pcrscvcringly  his  mad  course.  This  dis- 
ease* of  the  ixiiml  manifests  itself  in  a 
variety  of  ways,  among  which  may  be 
mentioned  the  following : 1.  An  irresis- 
tible propensity  to  steal.  2.  An  inordi- 
nate propensity  to  lying.  3.  A morbid 
activity  of  the  sexual  propensity.  Vide 
Erotic  Mania.  4.  A morbid  propensity 
to  commit  arson.  5.  A morbid  activity 
to  the  propensity  to  destroy.  Kay,  .Med. 
Jur.  ch.  7. 

8. — § 2.  Iu  general  persons  labouring 
under  mania  are  not  responsible  nor 
bound  for  their  acts  like  other  persons, 
either  in  their  contracts  or  for  their 
crimes,  and  their  wills  or  testaments  are 
voidable.  Vide  Disunity;  Moral  In- 
sanity. 2 Phillim.  Eec.  K.  (>9  ; 1 Hagg. 
Cons.  R.  414;  4 Pick.  R.  32;  3 Ad- 
dams,  R.  79;  1 Litt.  R.  371. 

Mania  a i*otu.  Insanity  arising  from 
the  use  of  cpirituous  liquors.  Vide  De- 
lirium Tremens. 

MANIFEST,  com.  late , is  a written 
instrument  containing  a true  account  iff 
the  cargo  of  a ship  or  commercial  vessel. 

2. — The  act  of  the  2d  of  March,  1 799, 
s.  23,  requires  that  when  goods,  wares, 
or  merchandise,  shall  l>e  brought  into  the 
United  States,  from  any  foreign  port  or 
place,  iu  any  ship  or  vessel,  belonging, 
in  whole  or  in  part  to  a citizen  or  in  ha- 
bitant of  the  United  .States,  the  manifest 
shall  be  in  writing  signed  by  the  master 
of  the  vessel,  and  that  it  shall  contain 
the  names  of  the  places  where  the  goals 
in  such  manifest  mentioned,  shall  have 
beeu  respectively  taken  on  hoard,  and 
the  places  within  the  United  States  for 
which  the)’  arc  respectively  consigned, 
particularly  noticing  the*  goods  destined 
for  each  place,  respectively ; the  name, 
description,  and  build  of  such  vessel,  and 
her  true  admeasurement  or  tonnage,  the 
place  to  which  she  belongs,  with  the 
name  of  each  owner,  according  to  her  re- 
gister, the  name  of  her  master,  and  a just 
and  particular  account  of  the  goals  so 
laden  on  bourd,  whether  in  package  or 
stowed  loose,  of  any  kind  whatsoever, 
with  the  marks  and  numbers  on  each 
package,  the  numbers  and  descriptions 
of  the  packages  iu  words  at  length,  whe- 
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tlier  leaguer,  pipe,  butt,  puncheon,  hogs- 
head, barrel,  keg,  eu.se,  bale,  pack,  trust,, 
chest,  box,  bandbox,  bundle,  pared,  cask, 
or  package  of  any  kind,  describing  each 
by  its  usual  denomination  ; the  names  of 
the  persons  to  whom  t hey  are,  respective- 
ly, consigned,  agreeably  to  the  hills  of 
lading,  unless  when  the  goods  are  con- 
signed to  order,  when  it  shall  be  so  ex- 
pressed; the  names  of  the  several  jhis- 
sengers  on  hoard,  distinguishing  whether 
cabin  or  steerage  passengers,  or  both, 
with  their  baggage,  sjH!cii‘ying  the  num- 
ber and  description  of  packages  ldong- 
ing  to  each,  respectively  ; together  with 
an  account  of  the  remaining  sea  stores,  if 
any.  And  if  any  merchandise  be  im- 
ported, destined  for  different  <listrict.s,  or 
]H)rts,  the  quantities  and  packages  thereof, 
shall  be  inserted  in  successive  order  in 
the  manifest ; and  all  spirits,  wines  and 
teas,  constituting  the  whole  or  any  part 
of  the  cargo  of  any  vessel,  shall  be  in- 
serted in  successive  order,  distinguishing 
the  ports  to  which  they  may  be  destined, 
and  the  kinds,  qualities  and  quantities 
thereof ; and  if  merchandise  he  imported 
by  citizens  or  inhabitants  of  the  United 
States,  in  vessels  other  than  of  the  United 
States,  the  manifests  shall  he  of  the  form 
and  shall  contain  the  particulars  afore- 
said, except  that  vessel  shall  be  specially 
described  as  provided  by  a form  in  the 
act.  1 Story's  Laws,  593,  594. 

3. — The  want  of  a manifest,  where 
one  is  required,  or  when  it  is  false,  is 
severely  punished. 

Manifest,  evidence.  What  is  clear 
and  requires  no  proof;  what  is  uotorious. 
iSee  Nutorieh/. 

MAN  I FKSTO.  Is  a solemn  declara- 
tion by  the  constituted  authorities  of  a 
nation  which  contains  the  reasons  for  its 
public  acts  towards  another. 

2. — ( >n  the  declaration  of  war,  a mani- 
festo is  usually  issued  in  which  the 
nation  declaring  the  war  states  the 
reasons  for  so  doing.  Vattcl,  liv.  3,  c. 
4,  § 94;  Wolff,  § 1187.  See  Anti- 
manifesto. 

MANKIND.  Persons  of  the  male 
sex ; but  in  a more  general  sense,  it  in- 
cludes persons  of  both  sexes;  for  exam- 
ple, the  statute  of  25  II.  8,  c.  6,  makes 


it  felony  to  commit  sodomy  with  man- 
kind or  beast.  Females  as  well  as  males 
are  included  under  the  term  mankind. 
Forfceec.  91  ; Bac.  Ab.  Sodomy.  See 
Gender. 

MANNOPUS.  An  ancient  word 
which  signifies  goods  taken  in  the  hands 
of  an  apprehended  thief. 

MANOR,  estates.  This  word  is  de- 
rived from  the  French  manair,  and 
signifies  a house,  residence,  or  habitation. 
At  present  its  meaning  is  more  enlarged, 
and  includes  not  only  a dwelling-house, 
hut  also  lands.  Vide  Co.  Litt.  58,  108; 
2 Roll.  Ah.  121  ; Merl.  Repert.  mot 
Manoir.  See  Serg.  Land  Laws  of 
Pennsyl.  195. 

2. — By  the  English  law,  a manor  is 
a tract  of  land  originally  granted  by  the 
king  to  a person  of  rank,  part  of  which 
was  given  by  the  grantee  to  his  fol- 
lowers, and  the  rest  he  retained  under 
the  name  of  his  demesnes;  that  which 
remained  uncultivated  was  called  the 
lord's  waste,  and  served  for  public  roads 
and  common  of  pasture  for  the  lord  and 
his  tenants. 

MANSION.  This  term  is  synony- 
mous with  house,  (q.v.)  1 Chit  Pr.  107; 
2 T.  R.  502;  1 Tno.  Co.  Litt.  215,  n. 
35 ; 9 B.  A C.  681 ; S.  C.  17  E.  C.  L. 
R.  472,  and  the  cases  there  cited ; Com. 
Dig.  Justices,  P 5;  3 Serg.  A Rawle, 
j 199.  A portion  only  of  a building  may 
come  under  the  description  of  a mansion- 
house.  1 Leach,  89,  428 ; 1 East,  P. 

«-.  15,  B.  19. 

MANSLAUGHTER,  crim.  hue,  is 

the  unlawful  killing  of  another  without 
malice  either  express  or  implied.  4 Bl. 
Com.  190;  1 Hale,  P.  C.  400 ; the  dis- 
tinctions bet  ween  manslaughter  and  mur- 
der consist  in  the  following.  In  the  for- 
mer, though  the  act  which  occasions  the 
death  he  unlawful,  or  likely  to  be  at- 
tended with  bodily  mischief,  yet  the 
malice,  either  express  or  implied,  which 
is  the  very  essence  of  murder,  is  pre- 
sumed to  he  wanting  in  manslaughter. 
1 East,  P.  C.  218;  Foster,  290. 

2. — It  also  differs  from  murder  in  this, 
that  there  can  be  no  accessaries  l>efore 
the  fact,  there  having  been  no  time  for 
premeditation.  1 llale,  P.  C.  437  J 1 
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Ruse.  Or.  485.  Manslaughter  is  volun- 
tary, when  it  happens  upon  a sudden 
heat ; or  involuntary,  when  it  takes  place 
in  the  commission  of  some  unlawful  act. 

3.  The  cases  of  manslaughter  may  be 
classed  as  follows;  those  which  take 
place  in  consequence  of,  1,  provocation; 
2,  mutual  combat;  3,  resistance  to  pub- 
lic officers,  Ac. ; 4,  killing  in  the  prose- 
cution of  an  unlawful  or  wanton  act;  5, 
killing  in  the  prosecution  of  a lawful  act, 
improperly  performed,  or  performed 
without  lawful  authority. 

4.  — 1.  The  provocation  which  reduces 
the  killing  from  murder  to  manslaughter, 
is  an  answer  to  the  presumption  of  malice, 
which  the  law  raises  in  every  case  of 
homicide  ; it  is  therefore  no  answer  when 
express  malice  is  proved.  1 Russ.  Or. 
440;  Foster,  132;  1 East,  P.  C.  239; 
and  to  be  available  the  provocation  must 
have  been  reasonable  and  recent,  for  no 
words  or  slight  provocation  will  be  suffi- 
cient, and  if  the  party  lias  bad  time  to 
cool,  malice  will  be  inferred. 

5.  — 2.  In  cases  of  mutual  combat,  it 
is  generally  manslaughter  only  when  one 
of  the  parties  is  killed.  When  death 
ensues  from  duelling  the  rule  is  differ- 
ent, and  such  killing  is  murder. 

6.  — 3.  The  killing  of  an  officer  by  re- 
sistance to  him  while  acting  under  lawful 
authority  is  murder ; but  if  the  officer  be 
acting  under  a void  or  illegal  authority, 
or  out  of  bis  jurisdiction,  the  killing  is 
manslaughter,  or  excusable  homicide, 
according  to  the  circumstances  of  the 
case.  1 Moody,  C.  C.  80,  132 ; 1 Hide, 
P.  C.  458  ; 1 East,  P.  0.314;  2 Stark! 
N.  P.  C.  205;  8.  C.  3 E.  C.  L.  R. 
315. 

7.  — 4.  Killing  a person  while  doing 
an  act  of  mere  wantonuess,  is  manslaugh- 
ter; as,  if  a person  throws  down  stones 
in  a coal-pit,  by  which  a man  is  killed, 
although  the  offender  was  only  a tres- 
passer. Lewin,  C.  C.  179. 

8.  — 5.  When  death  ensues  from  the 
performance  of  a lawful  act,  it  may,  in 
consequence  of  the  negligence  of  the 
offender,  amount  to  manslaughter.  For 
instance,  if  the  death  has  been  occasioned 
by  negligent  driving,  1 East,  P.  (\  203; 
1 0.  A P.  320;  8.  C.  9 E.  C.  L.  R. 
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408 ; 0 C.  A P.  029  ; S.  C.  25  K.  0.  L. 
R.  509.  Again,  when  death  ensues  from 
the  gross  negligence  of  a medical  or  sur- 
gical practitioner,  it  is  manslaughter.  1 
Hale,  P.  C.  429  ; 3 C.  A P.  032;  8.  C. 
14  E.  0.  L.  R.  495. 

MANSTEALING.  This  word  is 
sometimes  used  synonymously  with  kid- 
napping. The  latter  is  more  technical. 
4 BL  Gom.  219. 

MANU  FORT I.  With  strong  hand, 
(q.  v.)  This  term  is  used  in  pleading  iu 
cases  of  forcible  entry,  and  no  other 
words  are  of  equal  import.  Dane’s  Ah. 
eh.  132,  a.  0;  eh.  203,  a.  12. 

MANU  OPERA.  This  has  the  same 
meaning  with  munnopus,  (q.  v.) 

MAN  L AL,  signifies  what  is  employed 
or  used  by  the  hand,  of  which  a present 
profit  may  he  made.  Things  in  the 
manual  occupation  of  the  owner  cannot 
be  distrained  for  rent.  Vide  Tools. 

MAN UCAPTIO,  practice.  In  the 
English  law  it  is  a writ  which  lies  for  a 
man  taken  on  suspicion  of  felony  and 
the  like,  who  cannot  he  admitted  to  bail 
by  the  sheriff,  or  others  having  power  to 
let  to  mainprise.  F.  N.  R.  249. 

MANUCAPTOR8.  The  same  as 
mainpernors,  (q.  v.) 

MANUFACTURE.  This  word  is 
used  in  the  English  and  American  patent 
laws.  This  term  includes  two  classes  of 
things;  first,  all  machinery  which  is  to 
be  used  and  is  not  the  object  of  sale ; 
and,  secondly,  substances  (such,  for  ex- 
ample, as  medicines)  formed  by  chemical 
processes,  when  the  vendible  substance 
is  the  thing  produced,  and  that  which 
operates  preserves  no  permanent  form. 
In  the  first  class,  the  machine,  and,  in 
the  second  the  substance  produced  is  the 
subject  of  the  patent.  2 11.  111.  492. 
See  8 T.  R.  99;  2 B.  A A.  349;  Dav. 
Pat.  Oas.  278 ; Webst.  on  Pat.  8 ; Phil, 
on  Put.  77;  Perp.  Manuel  des  Inv.  c.  2, 
s.  1 ; Kcnouard,  c.  5,  s.  1 ; Westmin- 
ster Review,  No.  44,  April  1835,  p.  247 ; 
1 Bell’s  Com.,  B.  1,  part  2,  c.  4,  s.  1, 
p.  110,  5th  cd. 

MANUMISSION,  contracts,  is  the 
agreement  by  which  the  owner  or  master 
of  a slave  sets  him  free  and  at  liberty ; 
the  written  instrument  which  contains 
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this  agreement  is  also  called  a iimnumis-  of  thirty-live  cents.  Act  of  March  3, 


sion. 

2. — In  the  civil  law  it  was  different 
from  emancipation  which,  properly  speak- 
ing, was  applied  to  the  liberation  of  (chil- 
dren from  paternal  power.  Inst.  liv.  1, 
t.  5 k 1*2;  Co.  liitt.  137,  a;  Dane's  Ah. 
h.  t. 

MANURE,  Dung.  When  collected 
in  a heap,  it  is  considered  as  personal 
property,  but,  when  spread,  it  becomes 
a part  of  the  land  and  acquires  the  cha- 
racter of  real  estate.  Alleyn,  31  ; 2 
Ired.  R.  3*2(5. 

MANUS,  anciently  signified  the  per- 
son taking  an  oath  as  a compurgator. 
The  use  of  this  word  probably  came  from 
the  party  laying  his  hand  on  the  New 
Testament.  Manus  signifies,  among  the 
civilians,  power,  and  is  frequently  used 
as  synonymous  with  potestas.  Ley.  El. 
Dr.  Rom.  § 04. 

M AN USCll 1 1 T.  A writing ; a writ- 
ing which  has  uever  been  printed. 

2. — The  act  of  congress  securing  to 
authors  a copy-right  passed  February  3, 
1831,  sect.  0,  protects  authors  iu  their 
manuscripts,  and  renders  any  person  who 
shall  unlawfully  publish  a manuscript 
liable  to  an  action,  and  authorizes  the 
courts  to  enjoin  the  publisher.  See  Copy- 
right. The  right  of  the  author  to  his 
manuscripts,  at  common  law,  cannot  l>e 
contested.  4 Burr.  *2306;  2 Eden,  Ch. 
R.  320;  2 Story,  R.  100;  *2  Atk.  34*2; 
Amid.  604;  2 11.  & A.  200;  2 Story, 
Eq.  Jur.  §043;  Eden,  Inj.  322;  2 B. 
k A.  208;  2 Bro.  P.  C.  (Toml.  cd.) 
138;  4 Vin.  Ab.  278;  *2  Atk.  342; 
2 Ves.  k B.  23.  These  rights  will  Ik? 
considered  ais  abandoned  if  the  author 
publishes  his  manuscripts,  without  secur- 
ing the  copy-right  under  the  acts  of  con- 
gress. See  Copy- right. 

MARAUDER,  is  one  who  while  em- 
ployed in  the  army  as  a soldier,  commits 
a larceny  or  robbery  in  the  neighbour- 
hood of  the  camp,  or  while  wandering 
away  from  the  army.  Merl.  Report, 
h.  t. 

MARC-BANCO.  The  name  of  a 
coin.  The  umre-hanco  of  Hamburg,  as 
money  of  account,  at  the  custom-house, 
is  deemed  and  taken  to  be  of  the  value 
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MARCHES,  Eng.  law.  This  word 
signifies  the  limits,  or  confines,  or  bor- 
der-. Bae.  Law  Tracts,  tit.  Jurisdiction 
of  the  Marches,  p.  246.  It  was  applied 
to  the  limits  between  England  and  Wales 
or  Scotland.  In  Scotland  the  term 
marches  is  applied  to  the  l>oundaries  bo- 
tween  private  properties. 

MAR  ET  U M . M arshy  ground  over- 

flowed by  the  sea  or  great  rivers.  Co. 
Litt.  5. 

MARINARITIS.  An  ancient  word 
which  signified  a mariner  or  seaman  ; in 
England  marina  r ins  capilanms , was  the 
admiral  or  warden  of  the  ports. 

MARINE.  Whatever  concerns  the 
navigation  of  the  sea,  and  forms  the 
naval  power  of  a nation  is  called  its  ma- 
rine. 

M A rink  contract,  is  one  which  re- 
lates to  business  done  or  transacted  npou 
the  sea  and  in  sea  ports,  aud  over  which 
the  courts  of  admiralty  have  jurisdiction 
concurrent  with  the  courts  of  common 
law ; such  Contracts  include  according  to 
civilians  and  jurists  among  other  things, 
charter  parties,  affreightments,  marine 
hypothecations,  contracts  for  the  marine 
service  in  the  building,  repairing,  sup- 
plying and  navigating  ships ; contracts 
and  quasi  contracts  respecting  averages, 
contributions  and  jettisons,  and  policies 
of  insurance.  2 Gall.  R.  398,  where 
Judge  Story  gave  u very  learned  opinion 
on  the  subject. 

Marin  k interest,  contract *}  is  a 
compensation  paid  for  the  ust*  and  risk 
of  money  loaned  on  respondentia  and 
bottomry,  provided  the  money  he  loaned 
and  put  iu  risk,  there  is  no  limit  as  to 
the  amount  which  may  Ik*  lawfully 
charged  by  the  lender.  2 Marsh.  Ins. 
749;  Hall  on  Mar.  Loans;  Pothicr, 
Prct  a la  Grosse,  n.  19;  1 Stuart’s  (L. 

G.  EL  180. 

Marine  league,  is  a measure  equal 
to  the  twentieth  [>art  of  a degree.  Bouch. 
Inst.  n.  1845,  note.  Vide  Cannon  Shot} 
Sea. 

MARINER.  One  whose  occupation 
is  to  navigate  vessels  on  the  sea.  Vide 
Seamen  ; Shipping  articles. 
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MARITAGIUM.  Anciently  that  por- ' 
tion  which  was  given  with  a daughter  in 
marriage. 

2. — During  the  existence  of  the  feudal 
law,  it  was  the  right  which  the  lord  of 
the  fee  had,  under  certain  tenures,  to 
dispose  of  the  daughters  of  his  vassal  in 
marriage.  By  this  word  was  also  under- 
stood marriage.  Beanies’  Glanv.  138  n; 
Bract.  21  a;  Spelm.  (11.  ad  voc. ; 2 Bl. 
Com.  00  ; Co.  Litt.  21  b,  70  a. 

MARITAL.  What  belongs  to  mar- 
riage ; as  marital  rights,  marital  duties. 

2. — Contracts  made  by  a feme  sole 
with  a view  to  deprive  her  iutcudcd  hus- 
band of  his  marital  rights,  with  respect 
to  her  property,  are  a fraud  upon  him, 
and  luay  lie  set  aside  in  equity.  By  the 
marriage,  the  husband  assumes  the  duty 
of  paying  her  debts,  contracted  previous 
to  the  coverture,  and  of  supjsjrting  her 
during  its  existence ; and  he  cannot, 
therefore,  lie  fraudulently  deprived,  by 
the  iutcudcd  wife,  of  those  rights  which 
enable  him  to  perform  the  duties  which 
attach  to  him.  2 (’ha.  K.  42 ; NVwl. 
Contr.  424;  1 Vem.  408;  2 Yern.  17 ; 
2 P.  Wins.  357,  074;  2 Bro.  C.  C. 
345. 

Marital  portion.  In  Louisiana, 
this  name  is  given  to  that  part  of  a de- 
ceased  husband's  estate,  to  which  the 
widow  is  entitled.  Civil  Code,  334,  art. 
55;  3 Mart.  N.  S.  1. 

MARITIME.  What  belongs  to  or  is 
connected  with  the  sea. 

Maritime  contract,  is  one  which 
relates  to  the  navigation  of  the  sea. 

2. — The  admiralty  has  jurisdiction  in 
case  of  the  broach  of  such  contract, 
whether  it  has  been  entered  into  on  land 
or  at  sea.  4 Wash.  C.  C.  R-  453 ; see 
2 Gallis.  405;  2 Sunni.  1 ; Gilp.  520. 

Maritime  law.  That  system  of  law 
which  relates  to  the  affairs  of  the  sea, 
such  as  seamen,  ships,  shipping,  naviga- 
tion, and  the  like. 

Maritime  loan,  is  a contract  or 
agreement  by  which  one,  who  is  the 
lender,  lends  to  another,  who  is  the  bor- 
rower, a certain  sum  of  money,  upon 
condition  that  if  the  thing  upon  which 
the  loan  has  been  made,  should  be  lost 
by  any  peril  of  the  sea,  or  vis  major,  the  ( 


lender  shall  not  be  repaid,  unless  what 
remains  shall  lie  equal  to  the  sum  bor- 
rowed ; and  if  the  thing  arrive  in  safety, 
or  in  ease  it  shall  not  have  been  injured, 
but  by  its  owu  defeets  or  the  fault  of  the 
master  or  mariners,  the  borrower  shall 
he  hound  to  return  the  sum  borrowed, 
together  with  a certain  sum  agreed  upon 
as  the  price  of  the  hazard  incurred. 
Eiuer.  Mar.  Loans,  c.  1,  s.  2 ; l’oth.  h.  t. 
Vide  Bottomry  ; Gross  Adventure  ; In- 
terest, maritime  ; Respondentia. 

Maritime  profit,  mar.  law.  The 
Frcuch  writers  use  the  term  maritime 
profit  to  signify  any  profit  derived  from 
a maritime  loan.  Vide  Interest , mari- 
time. 

MARK.  This  term  has  several  accep- 
tations. 1.  It  is  a sign  traced  on  paper 
or  parchment,  which  stands  in  the  place 
of  a signature,  usually  made  by  persons 
who  cannot  write.  2 Cart.  R.  324 ; 31. 
& 31.  510;  12  Pet.  150. 

2.  — 2.  It  is  the  sign,  writing  or  ticket 
put  upon  manufactured  goods  to  distin- 
guish them  from  others.  Poph.  It.  144; 
3 B.  A C.  541 ; 2 Atk.  R.  4*5;  2 V. 
& B.  218  ; 3 31.  & C.  1 ; Ed.  Inj.  314. 
Vide  Trade  Marks. 

3.  — 3.  31  ark  or  marc,  denotes  a weight 
used  in  several  parts  of  Europe,  and  for 
several  commodities,  especially  gold  and 
silver.  When  gold  and  silver  are  sold 
by  the  mark,  it  is  divided  into  twenty- 
four  carats. 

4.  — I.  3Iark  is  also  in  England  a 
money  of  accounts,  and  in  some  other 
countries  a eoiu.  The  English  marc  is 
two-thirds  of  a pound  sterling,  or  18a. 
4 d.,  and  the  Scoteli  mark  is  of  equal 
value  in  Scotch  money  of  account. 
Encyc.  Amer.  h.  t, 

MARKET,  is  a public  place  appointed 
by  public  authority,  where  all  sorts  of 
things  necessary  for  the  subsistence,  or 
for  the  conveniences  of  life  arc  sold, 
i 2. — 3Iarkets  are  generally  regulated 
by  local  laws. 

3. — By  the  term  market  Is  also  un- 
derstood the  demand  there  is  for  any 
particular  article ; as  the  cotton  market 
in  Europe  is  dull.  Vide  15  Yin.  Ab. 
242 ; Com.  Dig.  h.  t. 

3Iakk.lt  Overt,  Etujl.  law.  Market 
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overt  is  an  open  or  public  market ; that 
is,  a place  appointed  by  law  or  custom 
for  t he  sale  of  goods  and  chattels  at  stated 
times  in  public. 

2. — In  London,  every  day  except 
Sunday,  is  market  day.  In  the  country 
particular  days  arc  fixed  for  market  day.-. 

•2  HI.  Com,  440. 

y. — |t  is  a general  rule  that  sales  of 
vendible  articles  made  in  market  overt, 
are  good  not  only  between  the  parties, 
but  are  also  binding  on  all  those  who 
have  any  property  or  right  therein,  lb. 
2 Cliitt.  Coin.  Law,  148  to  154  ; Com. 
l>ig.  Market,  E ; Hue.  Abr.  Fairs  and 
Markets,  E;  5 B.  & A.  6*24;  Dane's 
Abr.  chap.  45,  a.  *2. 

4. — There  is  no  law  recognising  the 
cfTcet  of  a sale  in  market  overt  in  Penn- 
sylvania, 6 Yeates,  R.  -547 ; 5 Scrg.  it 
Kawle,  130;  in  New  York,  1 Johns. 
R.  480 ; in  Massachusetts,  8 Mass.  R. 
5*21 ; 14  Mass.  R.  500;  in  Ohio,  5 Ohio, 
R.  203 ; nor  in  Vermont,  1 Tyl.  R.  341 ; 
nor  indeed  in  any  of  the  United  States, 
10  Pet.  161. 

MARLEBRIDGE,  STATUTE  OF. 
The  name  of  a statute  passed  the  52 
Hen.  III.  anno  doinini  1267,  so  called 
because  it  was  enacted  at  Marlebridge. 
llarr.  on  Stat.  58. 

MARQUE  AND  REPRISAL.  The 
name  given  to  a commission  granted  to 
a private  person  for  the  purpose  of  seiz- 
ing the  property  of  a foreign  state  or 
of  its  subjects.  Vide  JjdU  rt  of  Martjur. 

MARRIAGE  is  a contract  made  in 
due  form  of  law,  by  which  a free  man 
and  a free  woman  reciprocally  engage  to 
live  with  each  other  during  their  joint 
lives,  in  the  union  which  ought  to  exist 
between  husband  and  wife.  By  the 
terms  freeman  and  free  woman  in  this 
definition  are  meant,  not  only  that  they 
are  free  and  not  slaves,  but  also  that 
they  are  clear  of  all  bars  to  a lawful 
marriage.  Dig.  23,  2,  1 ; Ayl.  Parer. 
351);  Stair,  Inst.  tit.  4,  s.  1 ; Shclford 
on  Mar.  and  Div.  c.  1,  s.  1. 

2.  — To  make  a valid  marriage,  the 
parties  must  be  willing  to  contract,  able 
to  contract,  and  have  actually  contracted. 

3.  — 1.  They  must  be  xcillinn  to  con- 
tract. Those  persons,  therefore,  who 


have  no  legal  capacity  in  poiut  of  intel- 
lect, to  make  a contract,  cannot  legally 
marry,  as  idiots,  lunatics,  ami  infants, 
males  under  the  age  of  fourteen,  and 
females  under  the  age  of  twelve,  and 
when  minors  over  those  ages  marry,  they 
must  have  tin;  consent  of  their  parents 
or  guardians. 

4.  — There  is  no  will  when  there  is 
error  in  the  person  whom  the  party  in- 
tended to  marry ; as,  if  Peter  iutcuded  to 
marry  Maria,  through  error  or  mistake 
of  person,  in  fact  marries  Eliza;  but  an 
error  in  the  fortune,  as  if  a man  mar- 
ries a woman  whom  he  believes  to  be 
rich,  and  he  finds  her  to  be  poor ; or 
quality,  as  if  he  marries  a woman  whom 
he  tiHik  to  be  chaste,  whom  he  finds  of 
an  opposite  character,  does  not  invalidate 
the  marriage,  because  in  these  eases,  the 
error  is  only  of  some  quality  or  accident, 
and  not  in  the  person.  Poynt.  on  Mnrr. 
and  Div.  eh.  9. 

5.  — When  the  marriage  is  obtained 
by  force  or  fraud,  it  is  clear  there  is  no 
consent,  it  is,  therefore,  void  <ib  initio, 
and  may  be  treated  as  null  by  every 
court  in  which  its  validity  may  inci- 
dentally he  culled  in  question.  2 Kent, 
Com.  06;  Shelf,  on  Marr.  and  Div.  199; 
2 Hagg.  Cons.  R.  240;  5 Paige,  48. 

0. — 2.  Generally,  all  pereons  who  are 
of  sound  mind,  and  have  arrived  to  years 
of  maturity,  an;  able  to  contract  mar- 
riage. To  this  general  rule,  however, 
there  are  many  exceptions,  uuiong  which 
the  following  may  Ik;  enumerated. 

7.  — 1.  The  previous  marriage  of  the 
party  to  another  person  who  is  still  living. 

8.  — 2.  Consanguinity,  or  affinity  be- 
tween the  parties  within  the  prohibited 
degree.  It  seems  that  persons  iu  the 
descending  or  ascending  line,  however 
remote  from  each  other,  cannot  lawfully 
marry;  such  marriages  arc  against  na- 
ture; but  when  we  come  to  consider 
collaterals,  it  is  not  so  easy  to  fix  the 
forbidden  degrees,  by  clear  and  estab- 
lished principles.  Vaugh.  200;  8.  C. 
2 Vent.  9.  In  several  of  the  United 
States,  marriages  within  the  limited  de- 
grees are  made  void  by  statute.  2 Kent, 
Com.  79 ; Vide  Poynt.  on  Marr.  and 
Div.  cli.  7. 
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9.  — 3.  Impotency,  (q.  v.)  which  must 
have  existed  ut  the  time  of  the  marriage, 
and  be  incurable.  2 Pliill.  Rep.  10; 
2 Hagg.  Rep.  332. 

10.  — l.  Adultery ; by  statutory  pro- 
vision  in  Pennsylvania,  when  a person 
is  convicted  of  adultery  with  another 
person,  oris  divorced  from  her  husband 
or  his  wife,  he  or  she  cannot  afterwards 
marry  the  partner  of  his  or  her  guilt. 
This  provision  is  copied  from  the  civil 
law,  Poth.  Contr.  de  Manage,  part  3, 
ch.  3,  art.  7.  And  the  same  provision 
exists  in  the  French  code  civil,  art.  293. 
See  1 Toull.  n.  555. 

1 1 — 3.  The  parties  must  not  only  be 
willing  and  able,  but  must  have  actually 
contracted  in  due  form  of  law. 

12.  — The  common  law  requires  no  par- 
ticular ceremony  to  the  valid  celebration  of 
marriage.  The  consent  of  the  j>arties  is  all 
that  is  necessary,  and  as  marriage  is  said 
to  be  a contract  jure  yentium,  that  con- 
sent is  all  that  is  needful  by  natural  or 
public  law.  If  the  eoutraet  be  made  jter 
verba  tic  pregenii , or  if  made  per  verba 
de  futunty  and  followed  by  consumma- 
tion, it  amounts  to  a valid  marriage,  aud 
which  the  part  ies  cannot  dissolve  if  ot  her- 
wise competent ; it  is  not  necessary  that 
a clergyman  should  be  present  to  give 
validity  to  the  marriage ; the  consent  of 
the  parties  may  Ikj  declared  before  a ma- 
gistrate, or  simply  before  witnesses,  or 
subsequently  confessed  or  acknowledged, 
or  the  marriage  may  even  be  inferred 
from  coutinual  co-habitation,  ami  repu- 
tation as  husband  and  wife,  except  in 
cases  of  civil  actions  for  adultery  or 
public  prosecutions  for  bigamy.  1 Salk. 
119  ; 4 Burr.  2057  ; Dough  171 ; Burr. 
Settl.  Cas.  509;  1 Dow,  148;  2 Dow, 
482;  4 John.  2;  13  John.  R.  340; 
0 Binn.  405 ; 1 Penna.  R.  452 ; 2 , 
Watts,  R.  9.  But  a promise  to  marry  at 
a future  time,  cannot,  by  any  'process 
of  law,  be  converted  into  a marriage, 
though  the  breach  of  such  promise  will . 
be  the  foundation  of  au  action  for  dam- 
ages. 

13.  — In  some  of  the  states,  statutory 
regulations  have  been  made  on  this  sub- 
ject. In  Maine  aud  Massachusetts,  the 
marriage  must  be  made  ill  the  presence  ( 


and  with  the  assent  of  a magistrate,  or 
a stated  or  ordained  minister  of  the  gos- 
pel. 7 Mass.  Rep.  48 ; 2 Greenl.  Rep. 
102.  The  statute  of  Connecticut  on  this 
subject  requires  the  marriage  to  be  cele- 
brated by  a clergyman  or  magistrate,  and 
requires  the  previous  publication  of  the 
intention  of  marriage,  aud  the  consent 
of  parents;  it  inflicts  a penalty  on  those 
who  disobey  its  regulations.  The  mar- 
riage, however,  would  probably  be  con- 
sidered valid,  although  the  regulations 
of  the  statutes  had  not  been  observed. 
Reeve’s  Dorn.  llel.  196,  200,  290.  The 
rule  in  Pennsylvania  is,  that  the  mar- 
riage is  valid,  although  the  directions  of 
the  statute  have  not  been  observed.  2 
Watts,  Rep.  9;  1 How.  S.  C.  R.  219; 
the  nine  rule  probably  obtains  iu  New 
Jersey,  2 Hoisted,  138;  New  Hamp- 
shire, 2 N.  H.  Rep.  268  ; aud  Kentucky, 
3 Marsh.  It.  370.  Iu  Louisiana,  a license 
must  be  obtained  from  the  parish  judge 
of  the  parish  in  which  at  least  one  of  the 
parties  is  domiciliated,  and  the  marriage 
must  be  celebrated  before  a priest  or 
minister  of  a religious  sect,  or  an  au- 
thorized justice  of  the  peace;  it  must  be 
celebrated  in  the  presence  of  three  wit- 
nesses of  full  age,  and  au  act  must  be 
made  of  the  celebration,  signed  by  the 
person  who  celebrated  the  marriage,  by 
the  parties  and  the  witnesses.  Code,  art. 
101  to  107.  The  89th  article  of  the 
Code  declares,  that  such  marriages  only 
are  recognized  by  law,  as  arc  contracted 
and  solemnized  according  to  the  rules 
which  it  prescribes.  But  the  Code  docs 
not  declare  null  a marriage  not  preceded 
by  a license,  and  not  evidenced  by  an 
act  signed  by  a certain  numl>er  of  wit- 
nesses’ and  the  parties,  nor  does  it  make 
such  an  act  exclusive  evidence  of  the 
marriage.  The  laws  relating  to  forms 
and  ceremonies  are  directory  to  those 
who  are  authorized  to  celebrate  • mar- 
riage. 6 L.  U.  470. 

14. — A marriage  made  in  a foreign 
country,  if  good  there,  would,  iu  general, 
be  held  good  in  this  country,  uuless 
when  it  would  work  injustice,  or  be  con- 
tra burnt*  mu  res , or  be  repugnant  to  the 
settled  principles  and  policy  of  our  laws. 
Story,  Couth  of  Laws,  § 37 ; Shelf,  on 


118 


MAR 


MAR 


M.  & I).  140;  1 Bland,  188;  2 Bland, 
485;  8 John.  Ch.  R.  100  ; 8 Ala.  It.  48. 

15. — Marriage  is  a contract  intended 
in  its  origin  to  endure  till  the  death  of 
one  of  the  contracting  parties.  It  is  dis- 
solved by  death  or  divorce. 

10. — In  some  cases  as  in  prosecutions 
for  bigamy,  by  the  common  law,  an  actual 
marriage  must  be  proved  in  order  to  con- 
vict the  accused.  See  0 Conn.  It.  440. 
This  rule  is  much  (pialitied.  Sec  liiynmy. 

17.  — Rut  for  many  purposes  if  may 
be  proved  by  circumstances;  for  example, 
co-habitation;  acknowledgment  by  the 
parties  themselves  that  they  were  mar- 
ried ; their  reception  as  such  by  their 
friends  and  relations;  their  correspon- 
dence, on  being  casually  separated,  ad- 
dressing each  other  as  man  and  wife;  2 
Bl.  It.  801);  declaring,  deliberately,  that 
the  marriage  took  place  in  a foreign 
country,  2 Moo.  k It.  500;  describing 
their  children  in  parish  registers  of  bap- 
tism,  as  their  legitimate  offspring;  2 Str. 
1070;  8 Vcs.  117;  or  when  the  parties 
pass  for  husband  and  wife  by  common 
reputation.  1 Rl.  It.  GOO;  S.  C.  4 Rurr. 
2057;  Dougl.  174;  Cowp.  504  ; 0 
Swans.  R.  400;  8 S.  & It,  159;  2 
Iliyw.  It.  0;  1 Taylor,  It.  121;  1 II. 
k McII.  152;  2 N.  k McC.  114;  5 
D.i y,  It.  200;  4 II.  k M.  507  ; 0 Mass. 
R.  414;  4 John.  52;  18  John.  846. 
After  their  death,  the  presumption  is 
generally  conclusive.  Cowp.  501 ; G T. 
11.  000. 

18.  — The  civil  effects  of  marriage  are 
the  following : 1.  It  confirms  all  matri- 
monial agreements  between  the  parties. 

19.  — 2.  It  vests  in  the  husband  all 
tin)  personal  property  of  the  wife,  that 
which  is  in  possession  absolutely,  and 
choses  in  action,  upon  the  condition  that 
be  shall  reduce  them  to  possession  ; it 
also  vests  in  the  husband  the  right  to 
manage!  the  real  estate  of  the  wife,  and 
enjoy  the  profits  arising  from  it  during 
their  joint  lives,  and  after  her  death,  an 
estate  by  the  curtesy,  when  u child  bus 
been  born.  It  vests  in  the  wife,  after 
the  husband's  death,  an  estate  in  dower 
in  the  husband's  lands,  and  a right  to  a 
certain  part  of  his  personal  estate,  when 
ho  dies  intestate. 


20.  — 8.  It  creates  the  civil  affinity 
which  each  contracts  towards  the  rela- 
tions of  the  other. 

21.  — I.  It  gives  the  husband  marital 
authority  over  the  person  of  his  wife. 

22.  — 5.  The!  wife  acquires  thereby 
the  name  of  her  husband,  as  they  are 
considered  as  but  one,  of  which  lie  is  the 
head  : erunt  duo  in  came  und. 

28. — G.  In  general  the  wife  follows 
the  condition  of  her  husband. 

24.  — 7.  The  wife,  on  her  marriage, 
loses  her  domicil  and  gains  that  of  her 
husband. 

25.  — 8.  One  of  the  effects  of  marriage 
is  to  give  paternal  power  over  the  issue. 

2G. — 0.  The  children  acquire  the  do- 
micil of  their  father. 

27.  — 10.  It  gives  to  the  children  who 
are  the  fruits  of  the  marriage,  the  rights 
of  kindred  not  only  with  the  father  aud 
mother,  but  all  their  kiu. 

28.  — 11.  It  makes  all  the  issue  legi- 
timate. 

Vide,  generally,  1 Rl.  Com.  433;  15 
Yin.  Ah.  252 ; Rac.  Ah.  h.  t. ; Com. 
Dig.  Baron  and  Feme,  R;  lb.  Appx.  h. 
t. ; 2 Sell.  Pr.  104;  Ayl.  Parergon,  859 ; 

1 Bro.  Civ.  Law, 04;  Ruthcrf.  Inst.  162; 

2 Supp.  to  Yes.  jr.  834  ; Roper  on  Hus- 
band k Wife;  Poynteron  Marriage  and 
Divorce;  Mcrl.  Report,  h.  t. ; Pothier, 
Trait;*  du  contract  de  Marriage;  Toul- 
lier,  h.  t. ; ( 'hit.  Pract.  Index,  h.  t; 
Dane’s  Ah.  Index,  h.  t. ; Burge  on  the 
Confl.  of  Laws,  Index,  h.  t. 

Marriage  hkokagk.  By  this  ex- 
pression is  meant  the  act  by  which  a 
person  interferes  for  a consideration  to 
bo  received  by  him,  between  a man  and 
a woman  for  the  purpose  of  promoting  a 
marriage  between  them.  The  money 
paid  for  such  services  is  also  known  by 
this  name. 

2. — It  is  a doctrine  of  the  courts  of 
equity  that  all  marriage  brokage  con- 
tracts are  utterly  void  as  agaiust  public 
policy;  and  are,  therefore,  incapable  of 
confirmation.  1 Foub.  Eq.  R.  1,  eh.  4, 
s.  10,  uote  (s);  1 Story,  Eq.  Jur.  § 2G3; 
Newl.  on  Contr.  4G0. 

Marriage  portion,  is  that  property 
which  is  given  to  a woman  on  her  mar- 
riage. Yule  Doury. 
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Marriage,  promise  or.  A promise 
of  marriage  is  a contract  entered  into 
between  a man  and  a woman  that  they 
will  marry  each  other. 

2. — When  the  promise  is  made  be- 
tween persons  competent  to  contract 
matrimony,  an  action  lies  for  a breach 
of  it.  Vide  I*romi9e  of  Marriaye. 

Marriage  settlement,  is  an  agree- 
ment made  by  the  parties  in  contempla- 
tion of  marriage,  by  which  the  title  to 
certain  property  is  changed,  and  the  pro- 
perty to  some  extent  becomes  tied  up, 
and  is  rendered  inalienable.  Rice’s  Eq. 
R.  315.  See  2 Hill,  Ch.  R.  3 ; ltil.  (Mi. 
Oas.  70;  8 Leigh,  29;  1 Dev.  & Bat. 
Kip  889;  2 Dev.  k Bat.  Eq.  103;  1 
Bald.  344;  15  Mass.  100;  1 Yeates, 
221  ; 7 Pet.  348.  Vide  Sett/cment9  Con- 
tracts. 

MARSHAL.  An  officer  of  the 
United  States,  whose  duty  it  is  to  execute 
the  process  of  the  courts  of  the  United 
States.  His  duties  are  very  similar  to 
those  of  a sheriff. 

2. — It  is  enacted  by  the  act  to  estab- 
lish the  judicial  courts  of  the  United 
States,  1 Story’s  L.  U.  S.  53,  as  follows. 

§27.  That  a marshal  shall  be  ap- 
pointed, in  and  for  each  district,  for  the 
term  of  four  years,  but  shall  he  remova- 
ble from  office  at  pleasure ; whose  duty 
it  shall  he  to  attend  the  district  and  cir- 
cuit courts,  when  sitting  therein,  and  also 
the  supreme  court  iu  the  district,  in  which 
that  court  shall  sit : and  to  execute 
throughout  the  district,  all  lawful  pre- 
cepts directed  to  him,  and  issued  under 
the  authority  of  the  United  States,  and 
he  shull  have  power  to  command  all 
necessary  assistance  in  the  execution  of 
his  duty,  and  to  appoint,  as  there  shall 
be  occasion,  one  or  more  deputies,  who 
shall  be  removable  from  office  by  the 
judge  of  the  district  court,  or  the  circuit 
court  sitting  within  the  district,  at  the 
pleasure  of  either.  And  before  lie  enters 
on  the  duties  of  his  office,  he  shall  become 
bound  for  the  faithful  performance  of 
the  same,  by  himself  and  by  his  deputies, 
before  the  judge  of  the  district  court,  to 
the  Uuited  States,  jointly  and  severally, 
with  two  good  ami  sufficient  sureties, 
inhabitants  and  freeholders  of  such  dis-  ( 


trict,  to  be  approved  by  the  district  judge, 
in  the  sum  of  twenty  thousand  dollars, 
and  shall  take  before  said  judge,  as  shall 
also  his  deputies,  before  they  enter  on 
the  duties  of  their  appointment,  the  fol- 
lowing oath  of  office  : “ 1,  A B do  so- 
lemnly swear  or  affirm,  that  1 will  faith- 
fully execute  all  lawful  precepts  directed 
to  the  marshal  of  the  district  of 
under  the  authority  of  the  United  States, 
and  true  returns  make;  and  in  all  things 
well  and  truly,  and  without  malice  or 
partiality,  perform  the  duties  of  the  offiee 
of  marshal  (or  marshal’s  deputy,  as  the 
case  may  l»e,)  of  the  district  of 
during  my  continuance  in  said  office,  and 
take  only  my  lawful  fees.  8o  help  me 
God.” 

3. — § 28.  That  in  all  causes  wherein 
I the  marshal,  or  his  deputy,  shull  lx*  a 
party,  the  writs  and  precepts  therein 
shall  be  directed  to  such  disinterested 
person,  as  the  court,  or  any  justice  or 
judge  thereof  may  appoint,  and  the  |>er- 
8on  so  appointed  is  hereby  authorized  to 
execute  and  return  the  same.  And  in 
ease  of  the  death  of  any  marshal,  his 
deputy  or  deputies,  shall  continue  in 
office  unless  otherwise  especially  removed; 
and  shall  execute  the  same  in  the  name 
of  the  deceased,  until  another  marshal 
shall  be  appointed  ami  sworn  : And  the 
defaults,  or  misfeasances  in  offiee  of  such 
deputy  or  deputies  in  the  mean  time,  as 
well  as  before,  shall  he  adjudged  a breach 
of  the  condition  of  the  bond  given,  as 
before  directed,  by  the  marshal  who  ap- 
pointed  them ; and  the  executor  or  ad- 
ministrator of  the  deceased  marshal, 
fha'.l  have  like  remedy  for  the  defaults 
and  misfeasances  in  office  of  such  deputy 
or  deputies  during  such  interval,  as  they 
would  bo  entitled  to  if  the  marshal  had 
continued  in  life,  and  in  the  exercise  of 
his  said  office,  until  his  successor  was 
appointed,  ami  sworn  or  affirmed  : And 
every  marshal,  or  his  deputy,  when  re- 
moved from  office,  or  when  the  term  for 
which  the  marshal  is  appointed  shall  ex- 
pire, shall  have  power,  notwithstanding, 
to  execute  all  such  precepts  as  may  be  in 
their  hands,  respectively,  at  the  time  of 
such  removal  or  expiration  of  office ; and 
the  marshal  shall  be  held  answ?rable  for 
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the  delivery  to  his  successors  of  nil  pri- 
soners which  may  bo  in  his  custody  at 
the  time  of  his  removal,  or  when  the 
term  for  which  he  is  appointed  shall  ex- 
pire, and  for  that  purpose  may  retain 
such  prisoners  in  his  custody,  until  his 
successor  shall  he  appointed,  and  quali- 
fied as  the  law  directs. 

4.  — By  the  act  making  certain  altera- 
tions in  the  act  for  establishing  the  judi- 
cial courts,  Ac.  passed  June  9,  1794,  1 
Story's  L.  IJ.  S.  365,  it  is  enacted, 

§ 7.  That  so  much  of  the  act  to  es- 
tablish the  judicial  courts  of  the  United 
States,  as  is,  or  may  he,  construed  to  re- 
quire the  attendance  of  the  marshals  of 
all  the  districts  at  the  supreme  court, 
shall  bo, and  the  sumo  is  hereby  repealed : 
And  that  the  said  court  shall  be  attended, 
during  its  session,  by  the  marshal  of  the 
district  only,  in  which  the  court  shall  sit, 
unless  the  attendance  of  the  marshals  of 
other  districts  shall  be  required  by  spe- 
cial order  of  the  said  court. 

5.  — The  act  of  February  28,  1795,  1 
Story’s  L.  U.  S.  391,  directs, 

§ U.  That  the  marshals  of  the  several 
districts,  and  their  deputies,  shall  have 
the  same  powers,  in  executing  the  laws 
of  t he  United  States,  as  sheriffs  and  their 
deputies,  in  the  several  states,  have  by 
law  in  executing  the  law’s  of  the  respec- 
tive states. 

0. — There  arc  various  other  legislative 
provisions  in  relation  to  the  duties  and 
rights  of  marshals,  which  arc  here  briefly 
noticed  with  references  to  the  laws  them- 
selves. 

7.  — 1.  The  act  of  May  8,  1792,  s.  4, 
provides  for  the  payment  of  expenses  in- 
curred by  the  marshal  in  holding  the 
courts  of  tin*  United  States,  the  payment 
of  jurors,  witnesses,  Ac. 

8.  — 2.  The  actof  April  10, 1817,  pre- 
sents the  duties  of  the  marshal  in  rela- 
tion to  the1  proceeds  of  prizes  captured 
by  the  public  armed  ships  of  the  United 
States  and  sold  by  decree  of  court. 

9.  — 3.  Tin*  resolution  of  congress  of 
March  3,  1791  ; the  act  of  February 
25,  1799,  s.  5;  and  the  resolution  of 
March  3,  1821  ; all  relate  to  the  duties 
of  marshals  in  procuring  prisons,  and 
detaining  and  keeping  prisoners. 


10. — 4.  The  act  of  April  10,  1800, 
directs  how  and  for  what  marshals  shall 
give  bonds  for  the  faithful  execution  of 
their  office. 

Vide  Story’s  L.  IJ.  S.  Index,  h.  t. ; 
Serg.  Const.  Law,  ch.  25;  2 Dali.  402; 
United  States  v.  Burr,  805;  Mason’s  R. 
100;  2 Gall.  101  ; 4 Crunch,  90;  7 
Crunch,  270;  9 ('ranch,  H(»,  212;  0 
Wheat.  194  ; 9 Wheat.  045. 

MARSHALLING  ASSKTS.  Tt  isa 
general  rule  that  if  a party  has  two  funds 
liable  to  his  claim,  a persou  having  an 
interest,  in  one  only,  has  a right,  in  equity 
to  compel  the  former  to  resort  to  the 
other,  if  that  is  necessary  for  the  satis- 
faction of  both.  Amh.  91  ; 8 Ves.  389 ; 
9 Ves.  209.  This  rule  hn»s  given  rise  to 
what  in  the  administration  of  assets  is 
termed  marshalling  of  asset i. 

2.  — Marshalling  of  assets  respects  two 
different  funds,  and  two  different  sets  of 
parties,  where  one  set  can  resort  to  either 
fund,  the  other  only  to  one.  It  is 
grounded  on  obvious  equity.  It  does  no 
prejudice  to  any  body,  and  it  effectuates 
the  testator’s  intent.  It  takes  place  in 
favour  of  simple  contract  creditors,  and 
of  legatees,  devisees  and  heirs,  and  iu  a 
few  other  cases,  hut  not  in  favour  of  the 
next  of  kin.  4 Bro.  C.  C.  411;  1 P. 
Wins.  080. 

3.  — The  cases  in  which  a court  of 
equity  marshals  real  and  personal  assets 
for  the  payment  of  simple  contract  debts 
and  legacies  may  be  classed  ns  follows: 
1.  Where  there  are  specialty  aud  simple 

I contract  debts  and  legacies  and  lands  left 
1 to  descend.  In  this  case  if  the  specialty 
creditors  take  a satisfaction  for  their 
1 debts  out  of  the  jwrsonal  estate,  the  sim- 
ple contract  creditors  first,  and  then  the 
legatees,  shall  stand  in  the  place  of  the 
specialty  creditors,  for  obtaining  .sit  isfac- 
tion  out  of  the  lands,  to  the  amount  of 
so  much  ns  was  received  by  the  specialty 
creditors  out  of  the  personal  estate. 

4.  — 2.  Where  there  are  specialty  and 
simple  contract  debts,  and  lands  are  spe- 
cifically devised.  In  this  case  if  the 
creditors  taken  satisfaction  for  their  debts 
out  of  the  personal  estate,  the  simple 
contract  creditors  shall  stand  in  the  place 

I of  the  specialty  creditors  for  obtaining  a 
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satisfaction  out  of  the  lands  to  the  amount 
of  so  much  as  was  received  by  the  spe- 
cialty creditors  out  of  the  personal  estate, 
but  then  there  can  bo  no  relief  for  the 
legatees,  because  there  is  jis  much  equity 
to  support  the  specific  devise  of  the  lands,  ; 
as  to  support  the  bequest  of  the  legatees. 

5. — 3.  Whore  the  debts  are  charged 
upon  the  lauds,  llere  the  legatees  shall 
have  the  personal  estate  towards  their 
satisfaction,  and  if  the  creditors  take  it, 
or  towards  the  discharge  of  their  debts,  | 
the  legatees  shall  stand  in  their  place  pro 
tanlo  to  have  a discharge  out  of  the  lands. 

(j. — 1.  When  simple  contract  debts 
and  legacies  are  both  charges!  on  the 
land.  In  this  case  the  land  shall  he  sold 
and  all  paid  equally.  1 Madd.  Ch.  Pr.617- 

MARSH  ALSKA,  Entjl!*h  law.  The 
name  of  a prison  belonging  to  the  court 
of  the  king’s  bench. 

MARTIAL  LAW.  Vide  Law,  Mar- 
tial. 

MARYLAND,  one  of  the  original 
states  of  the  United  States  of  America. 
The  province  of  Maryland  was  included 
in  the  patent  of  the  Southern  or  Vir- 
ginia company;  and  upon  the  dissolution 
of  that  company,  it  reverted  to  the 
crown.  Charles  the  First,  on  the  20th 
of  June,  1032,  granted  it  by  patent  to 
Lord  Baltimore.  Under  this  charter 
Maryland  continued  to  be  governed, 
with  some  short  intervals  of  interruption, 
down  to  the  period  of  the  American 
revolution,  by  the  successors  of  the  origi- 
nal proprietor.  1 Chalmer’s  Annals, 
203. 

2.  — Upon  the  revolution  of  1088,  the 
government  of  Maryland  was  seised  inti> 
the  hands  of  the  crown,  and  was  not 
again  restored  to  the  proprietary  until 
1710;  from  that  period  no  alteration 
occurred  until  the  American  revolution. 
Bacon’s  Laws  of  Maryland,  1092,  1716. 

3.  — The  original  constitution  of  this 
state  was  adopted  ou  the  14th  day  of 
August,  1770.  The  59th  article  of 
which  declares  “ that  this  form  of  go- 
vernment, and  the  declaration  of  rights, 
and  no  part  thereof,  shall  be  altered, 
changed  or  abolished,  unless  a bill  so  to 
alter,  change  or  abolish  the  same  shall 
pass  the  general  assembly,  aud  be  puls-  J 


lislied  at  least  three  months  before  a 
new  election,  and  shall  be  confirmed  by 
the  general  assembly,  after  a new  elec- 
tion of  delegates,  in  the  first  session 
after  such  new  election." 

4.  — This  perhaps  too  easy  mode  of 
altering  the  fundamental  law,  and  the 
frequent  use  of  this  power,  makes  the 
constitution  of  Maryland  have  more  the 
air  of  confusion,  than  is  to  he  found  in 
the  constitutions  of  the  other  states. 

5.  — -The  powers  of  the  government 
arc  distributed  into  the  legislative,  the 
executive,  and  the  judicial. 

(I — 1.  The  legislature  consists  of  two 
branches,  a senate  and  house  of  dele* 
gates,  which  are  styled  the  general 
assembly  of  Maryland.  Const,  art.  1. 
The  senators  are  elected  for  the  term  of 
five  years,  art.  14,  and  the  delegates  for 
the  term  of  one  year,  art.  2. 

7.  — 2.  The  executive  consists  of  a 
governor,  art.  28,  and  council,  art.  26, 
both  elected  by  the  legislature.  The 
governor  cannot  continue  in  office  longer 
than  three  years,  and  is  not  eligible  as 
governor  until  the  expiration  of  four 
years  after  he  shall  have  been  out  of 
t hat  < iffice,  art . 31.  Tie  is  elected  yearly 
on  the  second  Monday  of  December, 
Amcndm.  art.  17,  s.  2.  The  council 
consists  of  five  persons  elected  annually, 
Amcndm.  art.  17,  s.  2. 

8.  — 3.  The  judiciary  consists  of  a 
chancery  court,  and  county  courts,  as 
provided  for  by  the  amendments  of  the 
constitution,  as  follows : 

§ 9.  That  this  state  shall  be  divided 
into  six  judicial  districts,  in  manner  and 
form  following,  to  wit : St.  Mary's, 
Charles,  and  Prince  George's  counties, 
shall  bo  the  first  district;  Cecil,  Kent, 
Queen  Anne's,  and  Talbot  counties, 
shall  be  the  second  district;  Calvert, 
Anne  Arundel  and  Montgomery  coun- 
ties, shall  be  the  third  district ; Caroline, 
Dorchester,  Somerset,  and  Worcester 
counties,  shall  lie  the  fourth  district; 
Frederick,  Washington,  and  Allegheny 
counties,  shall  be  the  fifth  district  ; Bal- 
timore and  Harford  counties,  shall  bo 
the  sixth  district ; and  there  shall  bo 
appointed  for  each  of  the  said  judicial 
districts,  three  persons  of  integrity  and 
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sound  legal  knowledge,  residents  of  the 
state  of  Maryland,  who  shall,  previous 
to,  and  during  their  acting  :ls  judges, 
reside  in  the  district  for  which  they  shall 
respectively  Imj  appointed,  one  of  whom 
shall  Ihj  styled  in  the  commission  chief 
judge,  ami  the  other  two  associate  judges 
of  the  district  for  which  they  shall  l>e 
appointed;  and  the  chief  judge,  together 
with  the  two  associate  judges,  shall  com- 
pose the  county  court  in  each  respective 
district;  and  each  judge  shall  hold  his 
commission  during  good  behaviour,  re- 
movable for  misbehaviour,  on  conviction 
in  a court  of  law,  or  shall  be  removed  by 
the  governor,  upon  the  address  of  the 
general  assembly,  provided  that  two- 
thirds  of  the  members  of  each  house 
concur  in  such  address;  and  the  county 
courts,  so  as  aforesaid  established,  shall 
have,  hold,  ami  exercise,  in  the  several 
counties  of  this  state,  all  and  every  the 
powers,  authorities,  and  jurisdictions, 
which  the  county  courts  of  this  state  now 
have,  use,  and  exercise,  and  which  shall 
be  hereafter  prescrilied  by  law;  and  the 
gaid  county  courts  established  by  this 
act,  shall  respectively  hold  their  sessions 
in  the  several  counties,  at  such  times  and 
places  as  the  legislature  shall  direct  and 
appoint;  and  the  salaries  of  the  said 
judges  shall  not  be  diminished  during 
the  period  of  their  continuance  in  office. 

MASCULINE.  What  belongs  to 
the  male  sex. 

2. — The  masculine  sometimes  includes 
the  feminine,  vide  an  example  under  the 
article  Man,  ami  see  also  the  articles 
Cruder , Worth  iest  of  l flood ; Poth.  Intr. 
au  titre  10,  dcs  Tcstameus  et  Donations 
Tostamentaires,  n.  170  ; Ayl.  Pand.  57  ; 
4 C.  A P.  210,  8.  C.  ID  E.  C.  L.  R. 
351 ; Fred.  Code,  pt.  1,  b.  1,  t.  4,  s.  3 ; 
3 Brvv.  R.  9. 

MASSACHUSETTS,  one  of  the  ori- 
ginal states  of  the  United  States  of 
America.  The  colony  or  province  of 
Massachusetts  was  included  in  a charter 
granted  by  James  the  First,  by  which  its 
territories  were  extended  in  breadth 
from  the  40th  to  the  48th  degree  of 
north  latitude,  and  in  length  by  all  the 
breadth  aforesaid  throughout  the  main- 
land from  sea  to  sea.  Ibis  charter  con- 


tinued until  1684,  Holmes’s  Annals, 
412;  1 Story,  Const.  §71.  In  1691 
William  and  Mary  granted  a new  charter 
to  the  colony,  and  henceforth  it  became 
known  as  a province,  and  continued  to 
act  under  this  charter  till  after  the  revo- 
lution, 1 Sk»ry,  Const.  §71. 

2.  — The  constitution  of  Massachusetts 
was  adopted  by  a convention  begun  and 
held  at  Cambridge,  on  the  first  of  Sep- 
tember, 1771),  and  continued,  by  ad- 
journment, to  the  second  of  March, 
1780. 

3.  — The  stylo  and  name  of  the  state 
is  The  Commonwealth  of  Massachusetts. 
The  government  is  distributed  into  a 
legislative,  executive  ami  judicial  power. 

4 — 1st.  The  department  of  legislation 
is  funned  by  two  branches,  a senate  and 
house  of  representatives,  each  of  which 
has  a negative  on  the  other,  and  lx>th  are 
styled  The.  Genera/  Court  of  Massach  u- 
setts.  Part  2,  c.  1,8.  1. 

5.  — 1.  The  senate  is  elected  by  the 
qualified  electors,  and  is  composed  of 
forty  persons  to  be  counsellors  and  sena- 
tors for  the  year  ensuing  their  election. 
Part  2,  c.  1,  s.  2,  art.  1. 

6.  — 2.  The  house  of  representatives  is 
composed  of  an  indefinite  number  of  per- 
sons elected  by  the  towns  in  proportion 
to  their  population.  Part  2,  c.  1,  s.  3, 
art.  2. 

7.  — 2d.  The  executive  power  is  vested 
in  a governor,  lieutenant  governor  and 
council. 

8.  — 1 . The  supreme  executive  magis- 
trate is  styled  The  Governor  of  the  Com- 
monwealth of  Massachusetts.  He  is 
elected  yearly  by  the  qualified  electors. 
Part  2,  c.  2,  s.  1.  He  is  invested  with 
the  veto  power.  Part  2,  c.  1,  s.  1, 
art.  2. 

9.  — 2.  The  electors  arc  required  to 
elect  annually  a lieutenant  governor. 
When  the  office  of  governor  happens  to 
he  vacant  he  acts  as  governor,  and  at 
other  times  he  is  a member  of  the  coun- 
cil. Part  2,  c.  2,  s.  2,  art.  2 and  3. 

10 — 3.  The  council  consists  of  nine 
persons  chosen  annually  by  the  general 
court ; they  must  be  taken  from  those 
returned  for  counsellors  and  senators, 
unless  they  will  not  accept  the  said 
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office,  when  they  shall  be  chosen  from 
the  people  lit  large.  The  council  shall 
advise  the  governor  in  the  executive  part, 
of  the  government.  Part  2,  c.  2,  s.  3, 
art.  1 & 2. 

11.  — 3d.  The  judicial  power.  The 
third  chapter  of  part  second  of  the  con- 
stitution makes  the  following  provisions 
in  relation  to  the  judiciary  : 

Art.  1.  The  tenure  that  all  commis- 
sioned officers  shall,  by  law,  have  in  their 
offices,  shall  be  expressed  in  their  re- 
spective commissions  ; all  judicial  offi- 
cers, duly  appointed,  commissioned,  and 
sworn,  shall  hold  their  offices  during 
good  behaviour  j excepting  such  con- 
cerning whom  there  is  different  pro- 
vision made  in  this  constitution  ; Pro- 
vided, nevertheless,  the  governor,  with 
consent  of  the  council,  may  remove  them 
upon  the  address  of  both  houses  of  the 
legislature. 

12.  — 2.  Each  branch  of  the  legisla- 
ture, as  well  as  the  governor  and  council, 
shall  have  authority  to  require  the  opin- 
ions of  the  justices  of  the  supreme  judi- 
cial court,  upon  important  questions  of 
law,  and  ujhui  solemn  occasions. 

13.  — 3.  Iu  order  that  the  people  may 
not  suffer  from  the  long  continuance  in 
place  of  any  justice  of  the  peace,  who 
shall  fail  of  discharging  the  important 
duties  of  his  office  with  ability  or  fidelity, 
all  commissions  of  justices  of  the  |>cacc 
shall  expire  and  become  void  in  the  term 
of  seven  years  from  their  respective 
dates;  and  uimui  the  expiration  of  any 
commission,  the  same  may,  if  necessary, 
be  renewed,  or  another  person  appointed, 
as  shall  most  conduce  to  the  well  being 
of  the  commonwealth. 

14.  — 1.  The  judges  of  probates  of 
wills,  and  for  granting  letters  of  admin- 
istration, shall  hold  their  courts  at  such 
place  or  places,  on  fixed  days,  as  the  con- 
venience of  the  people  may  require } 
and  the  legislature  shall,  from  timu  to 
time  hereafter,  appoint  such  times  and 
places:  until  which  appointments,  the 
said  courts  shall  be  holdcu  at  the  times 
and  places  which  the  respective  judges 
shall  direct. 

15.  — 5.  All  causes  of  marriage,  di- 
vorce, aud  alimony,  and  all  appeals  from 


the  judges  of  probate,  shall  be  heard  and 
determined  by  the  governor  and  council, 
until  the  legislature  shall,  by  law,  make 
other  provision. 

MASTER.  This  word  has  several 
meauiugs.  1.  Master  is  one  who  has 
control  over  a servant  or  apprentice.  A 
master  stands  in  relation  to  liis  appren- 
tices, in  loco  parentis,  aud  is  bound  to 
fulfil  that  relation,  which  the  law  gene- 
rally enforces,  lie  is  also  entitled  to  be 
obeyed  by  his  apprentices,  as  if  they 
were  his  children. 

2.  — 2.  Master  is  one  who  is  employed 
in  teaching  children,  known  generally  as 
a school  master;  as  to  his  powers,  see 
Correction. 

3.  — 3.  Master  is  the  name  of  an  offi- 
cer : us,  the  ship  Benjamin  Franklin, 
whereof  A B is  master;  the  master  of 
the  rolls ; master  in  chancery,  &c. 

4.  — 1.  By  master  is  also  understood 
a principal  who  employs  another  to  per- 
form some  act  or  do  something  for  him. 
The  luw  having  adopted  the  maxim  of 
the  civil  law,  qui  facit  per  odium  facit 
per  sc  ; the  agent  is  but  an  instrument, 
and  the  master  is  civilly  responsible  for 
the  act  of  his  agent,  as  if  it  were  his 
own,  when  he  either  commands  him  to 
do  an  act,  or  puts  him  iu  a condition,  of 
which  such  act  is  a result,  or  by  the  ab- 
sence of  due  care  and  control,  either  pre- 
viously in  the  choice  of  Ids  agent,  or  im- 
mediately in  the  act  itself,  negligently 
suffers  him  to  do  an  injury.  Story,  Ag. 
§ 454,  note;  Noy’s  Max.  e.  44;  Salk. 
282;  1 East,  R*.  100;  1 Bos.  & Pul. 
404;  2 II.  Bl.  267;  5 Barn.  & (Jr. 
547;  2 Taunt.  B.  314;  4 'Jaunt.  R. 
040;  Mass.  304,  385;  17  Mass.  470, 
509;  1 Pick.  475;  4 Watts,  222  ; 2 
Harr.  A Gill,  310;  0 Cowen,  180;  8 
Pick.  23 ; 5 Munf.  483.  V ide  Agent ; 
Ajmcy ; Driver;  Servant. 

Master  in  Chancery,  Is  an  officer 
of  the  court  of  chancery. 

2. — The  origin  of  these  officers  is  thus 
accounted  fur.  The  chancellor  from  the 
first  found  it  necessary  to  have  a number 
of  clerks,  were  it  for  no  other  purpose, 
to  perform  the  mechanical  part  of  the 
business,  the  writing;  these  soon  rose  to 
the  number  of  twelve.  Iu  process  of 
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time  this  number  being  found  insufficie  nt, 
these  clerks  contrived  to  have  other 
clerks  under  them,  and  then,  the  original 
clerks  became  distinguished  by  the  name 
of  masters  in  chancery.  He  is  an  assis- 
tant. to  the  chancellor,  who  refers  to  him 
interlocutory  orders  for  stating  accounts, 
computing  damages,  and  the  like.  Mas- 
ters in  chancery  are  also  invested  with 
other  powers,  by  local  regulations.  Vide 

Blake’s  Cli.  Pr.  26;  1 Madd.  IV.  3;  1 
Smith’s  Oh.  Pr.  9,  19. 

3.  — In  England  there  are  two  kinds 
of  masters  in  chancery,  the  ordinary,  and 
the  extraordinary. 

4.  — 1.  The  masters  in  ordinary  exe- 
cute the  orders  of  the  court,  upon  refer- 
ences made  to  them,  and  certify  in  writ- 
ing in  what  manner  they  have  executed 
such  orders.  1 Sm.  Ch.  Pr.  9. 

f>. — 2.  The  masters  extraordinary  per- 
forin the  duty  of  taking  affidavits  touch- 
ing any  matter  in  or  relating  to  the  court 
of  chancery,  taking  the  acknowledgment 
of  deeds  to  be  enrolled  in  the  said  court, 
and  taking  such  recognizances,  as  may 
by  the  tenor  of  the  order  for  entering 
them,  be  taken  before  a master  extraor- 
dinary. 1 8m.  Ch.  Pr.  19.  Vide,  gene- 
rally, 1 Ihtrg.  Law  Tr.  203,  a;  Treatise 
of  the  M a is  ter  of  the  Chauncerie. 

Master  of  the  rolls.  English  bur. 
An  officer  who  bears  this  title,  and  wl  o 
acts  as  an  assistant  to  the  lord  cliaucellor, 
in  the  court  of  chancery. 

2. — This  officer  was  formerly  one  of 
the  clerks  in  chancery  whose  duty  was 
principally  confined  to  keeping  the  rolls; 
and  when  the  clerks  in  chancery  became 
masters,  then  this  officer  became  dis- 
tinguished as  master  of  the  rolls.  Vide 
Master  in  Chancery. 

Master  of  a ship,  mar.  law.  The 
commander  or  lirst  officer  of  a ship;  a 
captain,  (q.  v.) 

2. — His  rights  and  duties  have  been 
considered  under  the  article  Captain. 
Vide  also,  2 Bro.  Civ.  Adiu.  Law,  133 ; 
3 Kent,  Com.  121;  Weak.  Ins.  360; 
Park  on  Ins.  Index,  h.  t;  Com.  Big. 
Navigation,  I 4. 

M ATE.  The  second  officer  on  board 
of  a merchant  ship  or  vessel. 

2. — lie  lias  the  right  to  sue  in  the  ad- 


miralty as  a common  mariner  for  wages. 

1 Pet.  Adm.  Dec.  246. 

8. — When  on  the  death  of  the  master, 
the  mate  assumes  the  command,  he  suc- 
ceeds to  the  rights  and  duties  of  the 
principal  officer.  1 Suiun.  157 ; 3 Ma- 
son, 161 ; 4 Mason,  190.  See  7 Conn. 
239;  4 Mason,  541  ; 4 Wash.  C.  C.  338. 

MATERIAL  MEN.  This  name  is 
given  to  persons  who  furnish  materials 
for  the  purpose  of  constructing  or  erect- 
ing ships,  houses,  and  other  buildings. 

2.  — By  the  common  law  material  men 
have  a lien  on  a foreign  ship  for  supplies 
of  materials  furnished  for  such  ships, 
which  may  be  recovered  in  the  admiralty. 
9 Wheat.  409.  But  they  have  no  lien 
for  furnishing  materials  for  repairs  of 
domestic  ships.  4 Wheat.  438. 

3.  — In  several  of  the  states,  laws  have 
been  enacted  giving  material  men  a lien 
on  houses  and  ot  her  buildings  when  they 
have  furnished  materials  for  constructing 
the  same. 

31  ATE RIALITY.  That  which  is  im- 
portant ; that  which  is  not  merely  of  form 
but  of  substance. 

2.  — When  a bill  for  discovery  has  been 
filed,  for  example,  the  defendant  must 
answer  every  material  fact  which  is 
charged  in  the  bill,  and  the  test  in  these 
cases  seems  to  be  that  when,  if  the  de- 
fendant should  answer  in  the  affirmative, 
his  answer  would  be  of  use  to  the  plain- 
tiff, the  answer  would  be  material,  and 
it  must  be  made.  4 Price,  li.  364;  13 
Price,  R.  291;  2 Y.  & J.  385. 

3.  — In  order  to  convict  a witness  of  a 
perjury,  it  is  requisite  to  prove  that  the 
matter  he  swore  was  material  to  the  ques- 
tion then  depending.  Vide  3 Chit.  Pr. 

, 233  ; 3 Bowl.  104  ; 10  Bing.  340  ; Per- 

MATERIALS.  Every  thing  em- 
ployed in  constructing. 

2. — In  some  of  the  states  by  their  laws 
persons  who  furnish  materials  for  the 
construction  of  a building,  have  a lieu 
against  such  building  for  t he  payment  of 
the  value  of  such  materials.  See  Lien 
I of  Mechanics. 

M ATERNA  MATERNTS.  Thiscx- 
! pression  is  used  in  the  French  law  to  sig- 
! uify  that  in  a succession  the  property 
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coining  from  the  mother  of  a deceased 
person,  descends  to  his  maternal  rela- 
tions. 

M ATERNAL,  what  belongs  to,  or 
comes  from  the  mother:  as,  maternal 
authority,  maternal  relation,  maternal 
estate,  maternal  line.  Vide  Line. 

Matkknal  PUOPKRTY,  is  that  wliich 
conies  from  the  mother  of  the  party,  and 
other  ascendants  of  the  maternal  stock. 
Domat,  Liv.  Prel.  tit.  8,  «.  2.  n.  12. 

MATERNITY,  is  the  state  or  condi- 
tion of  a mother. 

2. — It  is  either  legitimate  or  natural. 
The  former  is  the  condition  of  the  mo- 
ther who  has  given  birth  to  legitimate 
children,  while  the  latter  is  the  condition 
of  her  who  has  given  birth  to  illegitimate 
children.  Maternity  is  always  certain, 
while  the  paternity,  (ip  v.)  is  only  pre- 
sumed. 

MATERTKRA.  Maternal  aunt ; the 
sister  of  one's  mother.  Inst,  3,  4,  3 ; 
Dig.  88,  10,  10,  14. 

M A TIUC ULA , civil  low.  A register 
in  which  are  inscribed  the  names  of  per- 
sons  who  become  members  of  an  associa- 
tion or  society.  Dig.  50,  8,  1. 

MATRIMONIAL  CAUSES.  Iu  the 
English  ecclesiastical  courts  there  are  five 
kinds  of  causes  which  are  classed  under 
this  head.  1,  Causes  for  a malicious 
jactitation;  2,  suits  for  nullity  of  mar- 
riage, on  account  of  fraud,  incest,  or 
other  bar  to  the  marriage;  2 Hugg.  Cons. 
Hep.  423;  3,  suits  for  restitution  of 
conjugal  rights;  4,  suits  for  divorces  on 
account  of  cruelty  or  adultery,  or  causes 
which  have  arisen  since  the  marriage ; 
5,  suits  for  alimony. 

M ATIUM ONIU M.  By  this  word  is 
understood  the  inheritance  descending  to 
a man,  cx  parti  matrix.  It  is  but  little 
used. 

2. — Among  the  Romans  this  word 
was  employed  to  signify  marriage;  and 
it  was  so  called  because  this  conjunction 
was  made  with  the  design  that  the  wife 
should  become  a mother.  Inst.  1,  9,  1. 

M ATKINA.  A godmother. 

MATRON.  A married  woman,  gene- 
rally an  elderly  married  woman. 

2. — By  the  laws  of  England,  when  a 
woman  was  sentenced  to  death,  and  she  [ 
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declared  herself  to  be  quick  with  child, 
I a jury  of  matrons  is  impannellcd  to  try 
I whether  she  bo  or  Ik?  not  with  child.  4 
Bl.  Com.  395.  See  Pregnancy  $ Quick 
with  chihl. 

MATTER  OF  RECORD.  Those 
, facts  which  may  lx;  proved  by  the  pro- 
duction of  a record.  It  differs  from  mat- 
ter in  deed,  which  consists  of  facts  which 
may  be  proved  by  specialty.  Vide 
Lstojgxl. 

MATURITY.  The  time  when  a bill 
or  note  becomes  due.  In  order  to  bind 
the  endorsers  such  note  or  bill  must  be 
protested,  when  not  paid,  on  the  lust  day 
of  gl  ace.  See  l>ay&  of  grace. 

MAXIM.  Is  a rule  or  principle  of 
law  universally  admitted,  its  being  just 
and  consonant  with  reason. 

2.  — Maxims  are  in  law  somewhat  like 
axioms  in  geometry.  1 Bl.  Comm.  08  ; 
Co.  Lilt,  11,  07. 

3.  — Maxims  have  the  force  of  law, 
and  are  binding  as  such.  Plowd.  27  b; 
I).  A 8.  Dial.  1,  c.  4.  But  the  applica- 
tion of  the  maxim  to  the  case  before  the 
court  is  generally  the  only  difficulty. 
The  true  method  of  making  tile  applica- 
tion is  to  ascertain  how  the  maxim  arose, 

| and  to  consider  w hether  the  ease  to 
which  it  is  applied  is  of  the  same  cha- 
ructor,  or  whether  it  is  an  exception  to 
| an  apparently  general  rule.  Several 
writers  have  collected  the  maxims  of  the 
common  law,  and  published  them  with 
explanations.  The  most  noted  are  Bacon, 
Nov,  Francis,  Branch  and  Heath. 

4. — Justinian,  in  the  Digest,  book  50, 
title  17,  has  collected  a great  number  of 
rules  or  maxims  to  which  the  reader  is 
referred.  The  first  of  them  explains  what 
a maxim  is ; Jfcgula  cut  yuo  rem,  <jua  < st} 
hreciter  cnarat.  Dig.  50, 17,  1.  Popes 
Gregory  IX.  and  Boniface  VIII.  pub- 
lished at  the  end  of  the  collection  of  de- 
cretals which  bear  their  names,  a com- 
pilation of  maxims.  Vide,  generally, 
Ayl.  Baud.  B.  1,  t.  0;  Merl.  Report. 
Regies  do  Droit  ; Pow.  Mortg.  Index, 
h.  t.;  Dane’s  Ah.  Index,  h.  t.  Sec  a 
collection  of  maxims  of  the  civil  or  Ro- 
man law,  adopted  by  the  common  law. 
Wooddes.  Lett.  Ixxi.  note.  See  Rule  uf 
Law. 
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MAY.  To  l)c  permitted;  to  bo  at 
liberty  j to  lmvc  the  power. 

2.  — Whenever  a statute  directs  the 
doing  of  a thing  for  the  sake  of  justice 
or  the  public  good,  the  word  may  is  the 
same  as  gJutf/.  For  example,  the  23  II. 
G,  says,  the  sheriff  may  take  bail,  that  is 
construed  lie  *hall9  for  he  is  compellable 
to  do  so.  Carth.  298;  Salk.  600;  Skin. 
370. 

3.  — The  words  rfuill  and  may  in  gene- 
ral acts  of  the  legislature  or  in  private 
constitutions,  are  to  l>e  construed  impe- 
ratively,  3 Atk.  106;  but  the  construc- 
tion of  those  words  in  a deed  depends  on 
circumstances.  3 Atk.  282.  See  1 
Vcrn.  152,  ease  142  ; 9 Porter,  It.  890. 

MAYHEM,  crimts,  is  the  act  of  un- 
lawfully violently  depriving  another  of 
the  use  of  such  of  his  members  as  may 
render  him  less  able  in  lighting  either  to 
defend  himself  or  annoy  his  adversary; 
and  therefore  the  cutting  or  disabling,  or 
weakening  a man’s  hand  or  finger,  or 
striking  out  his  eye  or  foretooth,  or  de- 
priving him  of  those  parts  the  loss  of 
which  abates  their  courage,  arc  held  to 
Ik*  mayhems.  Hut  cutting  off  the  car  or 
nose  or  the  like,  are  not  held  to  be  may- 
hems at  common  law.  4 HI.  Com.  205. 

2. — These  ami  other  severe  jK*rsonal 
injuries  are  punished  by  the  Coventry 
act,  (q.  v.)  which  has  been  re-cnactcd 
in  several  of  the  states,  ltyan’s  Med. 
Jurispr.  191,  Philad.  ed.  1832;  and  by 
congress,  vide  act  of  April  30,  1700,  s. 
13,  1 Story’s  Laws  U.  S.  85;  act  of 
March  3,  1825,  s.  22,  3 Story’s  L.  U.  S. 
2000. 

MAYHEM AVIT.  Maimed.  This  is 
a term  of  art  which  cannot  be  supplied 
in  pleadings  by  another  word,  mufdavif, 
tnmenrit , %c.  3 Tho.  Co.  Lift.  548. 

MAYOR,  officer,  The  chief  or  exe- 
cutive magistrate  of  a city  who  bears  this 
title. 

2. — It  is  generally  his  duty  to  cause 
the  laws  of  the  city  to  be  cuforced,  and 
to  superintend  inferior  officers,  such  us 
constables,  watchmen  and  the  like.  Hut 
the  power  and  authority  which  mayors 
possess  being  given  to  them  by  local 
regulations,  vary  in  different  places. 

Mayoh’s  cot'llT,  is  the  name  of  a , 


court  usually  established  in  cities,  com- 
posed of  a mayor,  recorder  and  aldermen, 
generally  having  jurisdiction  of  offences 
committed  within  tho  city,  and  of  other 
matters  specially  given  them  by  the 
statute. 

M EAST  RE.  That  which  is  used  as 
a rule  to  determine  a quantity.  A cer- 
tain quantity  of  something,  taken  for  a 
unit,  and  which  expresses  a relation  with 
other  quantities  of  the  same  thing. 

2.  — The  constitution  of  the  United 
States  gives  power  to  congress  to  “ fix 
the  standard  of  weights  and  measures." 
Art.  1,  s.  8.  Hitherto  this  has  remained 
as  a dormant  power,  though  frequently 
brought  before  the  attention  of  congress. 

3.  — The  states,  it  seems,  possess  the 
power  to  legislate  ou  this  subject,  or,  at 
least,  the  existing  standards  at  the  adop- 
tion of  the  constitution  remain  in  full 
force.  3 8 to.  Const.  21  ; Rawleon  tho 
Const.  102. 

4.  — By  a resolution  of  congress,  of 
the  14th  of  June,  1836,  the  secratary  of 
the  treasury  is  directed  to  cause  a com- 
plete set  of  all  weights  ami  measures 
adopted  as  standards,  and  now  either 
made  or  in  the  progress  of  manufacture, 
for  the  use  of  the  several  custom-houses 
and  f<»r  other  purposes,  to  be  delivered 
to  the  governor  of  each  state  in  the 
Union,  or  such  person  ns  he  may  appoint, 
for  the  use  of  the  states  respectively,  to 
the  end  that  an  uniform  standard  of 
weights  and  measures  may  Ik;  established 
throughout  the  United  States. 

5.  — Measures  are  either,  1,  of  length; 
2,  of  surface ; 8,  of  solidity  or  capacity ; 
4,  of  force  or  gravity,  or  what  is  commonly 
called  weight,  (q.  v.)j  5,  of  angles;  6, 
of  time.  The  measures  now  used  in  the 
United  States,  arc  the  same  as  those  of 
England,  and  arc  as  fallows  : — 

1.  MEASURES  OF  LENGTH. 

12  inches =1  foot 

8 feet  sb  1 yard 

5£  yards  *1  ml  or  pole 

40  poles=l  furlong 

8 turlongs=l  mile 

G9 milesBsl  degree  of  a great  circle 
of  the  earth. 
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An  inch  is  the  smallest  lineal  measure 
to  which  a name  is  given,  but  subdivi- 
sions are  used  for  many  purposes.  Among 
mechanics,  the  inch  is  commonly  divided  ] 
into  eighths.  By  the  officers  of  the  re- 
venue and  by  scientific  persons,  it  is 
divided  into  tenths,  hundredths,  &c. 
Formerly  it  was  made  to  consist  of 
twelve  parts  called  lines,  but  those  have 
fallen  into  disuse. 

Particular  measures  of  length. 

1st.  Used  for  measuring  cloth  of  all 
kinds. 

1 nail  =2$  inches 
1 <|uarter=4  inches 
1 yard =4  quarters 
1 el  1=0  quarters 

2d.  Used  for  the  height  of  horses. 

1 hand =4  inches. 

Sd.  Used  in  measuring  depths. 

1 fathom =6  feet. 

4th.  Used  in  land  measure,  to  facilitate 
computat  ion  of  the  contents,  10  square 
chains  being  equal  to  an  acre. 

1 link=7.y^0  inches. 

1 chain  = lOO  links. 

6. — 2.  MEASURES  OF  SURFACE. 

144  square  inchcs=l  square  foot 
1)  square  feet  = l square  yard 
301  square  yards  =1  perch  or  rod 
40  percl»cs=l  rood 
4 roods  or  100  porches=l  acre 
640  acres=l  square  mile. 

7.-3.  MEASURES  OF  SOLIDITY 
AND  CAPACITY. 

1st.  Measures  of  solidity. 

1728  cubic  inches=l  cubic  foot 
27  cubic  feet=l  cubic  yard. 

2d.  Measures  of  capacity  for  all  liquids, 
and  for  all  goods,  not  liquid,  except 
such  as  are  comprised  in  the  next  divi- 
sion. 

4 gills=l  pint =345j  cubic  inches  nearly. 
2 pints— =1  quart=69£  " 11  " 

4 (|iiarts=l  gallon —2771  “ 11 

2 gal  Ions  =1  peck— 554£  “ “ 
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8 gallons=l  busl»el=2218*  cub.  inches 
^nearly. 

8 bushels =1  quartcr=10.j  cubic  ft. 

[nearly. 

5 quarters =1  load =51^  cub.  ft.  u 

The  last  four  denominations  are  used 
only  for  goods  not  liquids.  For  liquids, 
several  denominations  have  heretofore 
been  adopted,  namely,  for  beer,  the  firkiu 
of  1)  gallons,  the  kilderkin  of  18,  the 
barrel  of  36,  the  hogshead  of  54,  and 
the  butt  of  108  gallons.  For  wine  or 
spirits  there  are  the  anker,  runlet,  tierce, 
hogshead,  puncheon,  pipe,  butt  ami  tun  ; 
these  are  however,  rather  the  names  of 
the  casks,  in  which  the  commodities  are 
imported,  than  as  expressing  any  definite 
number  of  gallons.  It  is  the  practice  to 
gauge  all  such  vessels,  and  to  charge  them 
according  to  their  actual  contents. 

3d.  Measure  of  capacity  for  coal,  lime, 
potatoes,  fruit,  and  other  commodities, 
sold  by  heaped  measure. 

2 gallons  =1  peck =704  cubic  in.  nearly. 
8 gal  Ions =1  bushel  =28154  “ il 

3 bushels=l  sack  =4g  cubic  ft.  nearly. 
12  sacks=l  chuldrou=a58jj  11  u 

8.-4.  MEASURES  OF  WEIGHTS. 
See  art.  Weights. 

9 —5.  ANGULAR  MEASURE;  or 
DIVISION  OF  THE  CIRCLE. 

60  scconds=l  minute 
60  minutes=l  degree 
30  degrees =1  sign 
90  degrees=l  quadrant 
360  degrees  or  12  signs=l  circumfer- 
ence. 

Formerly  the  subdivisions  were  carried 
on  by  sixties;  thus  the  second  was  divi- 
ded into  60  thirds,  the  third  into  60 
fourths,  Ac.  At  present  the  second  is 
more  generally  divided  decimally  into 
tenths,  hundreds,  Ac.  The  degree  is 
frequently  so  divided. 

10.— 6.  MEASURE  OF  TIME. 

60  seconds=l  minute 
60  minutcs=l  hour 
24  hours— 1 day 
7 days=l  week 
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28  days,  or  4 wecks=l  lunar  mouth 
28,  2‘J,  30,  or  31  days=l  calendar 
month 

12  calendar  months— 1 year 
305  day  as  1 common  year 
800  dayw=*l  leap  year. 

The  second  of  time  is  subdivided  like 
that  of  angular  measure. 


FRENCH  MEASURES. 

1 1 .  — As  the  French  system  of  weights 
and  measures  is  the  most  scientific  plan 
known,  and  as  the  commercial  connex- 
ions of  the  United  States  with  France 
arc  daily  increasing,  it  has  been  thought 
proper  here  to  give  a short  account  of 
that  system. 

12.  — The  fundamental,  invariable  and 
standard  measure  by  which  all  weights 
and  measures  are  formed,  is  called  the 
metre,  a word  derived  from  the  Greek, 
which  signifies  measure.  It  is  a lineal 
measure  and  is  equal  to  8 feet,  0 inches, 
lljjjjfl  lines,  Paris  measure,  or  8 feet, 
8 inches,  0:,070°0  English.  This  unit  is 
divided  into  ten  parts;  each  tenth,  in 
ten  hundredths ; each  hundredth,  in  ten 
thousandths,  Ac.  These  divisions,  as 
well  as  those  of  all  other  measures,  are 
infinite.  As  the  standard  is  to  be  inva- 
riable, something  has  been  sought,  from 
which  to  make  it,  which  is  not  variable 
or  subject  to  any  change.  The  funda- 
mental l wise  of  the  metre  is  the  quarter 
of  the  terrestrial  meridian,  or  the  distance 
from  the  pole  to  the  equator,  which  has 
been  divided  into  ten  millions  of  equal 
parts,  one  of  which  is  the  length  of  the 
metre.  All  the  other  measures  are 
formed  from  the  metre,  us  follows  : 

2.  MEASURE  OF  CAPACITY. 

18. — The  litre.  'Phis  is  the  decimetre; 
or  one-tenth  part  of  the  cubic  metre; 
that  is,  if  a vase  bo  made  of  a cubic  form, 
of  a decimetre  every  way,  it  would  be  of 
the  capacity  of  a litre.  This  is  divided 
by  tenths  as  the  metre.  The  measures 
which  amount  to  more  tliau  a single  litre 
are  counted  by  tens,  hundreds,  thousands, 
&c.,  of  litres. 


3.  MEASURES  OF  WEIGHTS. 

1 4.  — The  tjramme.  This  is  the  weight 
of  a cubic  centimetre  of  distilled  water  at 
the  temperature  of  zero;  that  is,  if  a 
vase  be  made  of  a cubic  form,  of  a hun- 
dredth part  of  a metre  every  way,  and  it 
be  filled  with  distilled  water,  the  weight 
of  that  water  will  be  that  of  the  gramme. 

4.  MEASURES  OF  SURFACES. 

15.  — The  arc,  used  in  surveying. 
This  is  a square,  the  sides  of  which  are 
of  the  length  of  ten  metres  or  what  is 
equal  to  one  hundred  square  metros. 
Its  divisions  are  the  same  as  in  the  pre- 
ceding measures. 

5.  MEASURES  OF  SOLIDITY. 

1G. — The  id  ere  used  in  measuring  fire- 
wood. It  is  a cubic  metre.  Its  subdivisions 
are  similar  to  the  preceding.  The  term  is 
used  only  for  measuring  fire-wood.  For 
the  measure  of  other  things,  the  term 
cube  metre,  or  cubic  metre  is  used,  or 
the  tenth,  hundreth,  Ac.,  of  such  a cube. 

6.  MONEY. 

17.  — The  franc.  It  weighs  five  gram- 
mes. It  is  made  of  nine-tenths  of  silver, 
and  cue-tenth  of  copper.  Its  tenth  part 
is  called  a decline,  and  its  hundredth  part 
a centime. 

18.  — One  measure  being  thus  made 
the  standard  of  all  the  rest,  they  must  be 
all  equally  invariable ; but  in  order  to 
make  this  certainty  perfectly  sure,  the 
following  precautions  have  been  adopted. 
As  the  temperature  was  found  to  have 
an  influence  on  bodies,  the  term  zero,  or 
melting  ice,  has  been  selected  in  making 
the  models  or  standard  of  the  metre. 
Distilled  water  has  been  chosen  to  make 
the  standard  of  the  gramme,  as  being 
purer  and  less  encumbered  with  foreign 
matter  than  common  water.  The  tem- 
perature having  also  an  influence  on  a 
determinate  volume  of  water,  that  with 
which  the  experiments  were  made,  was 
of  the  temperature  of  zero,  or  melting 
ice.  The  air,  more  or  less  charged  with 
humidity,  causes  the  weight  of  bodies  to 
vary,  the  models  which  represent  the 
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weight  of  the  gramme,  have  therefore 
been  taken  in  a vacuum. 

19.  — It  has  already  been  stated,  that 
the  divisions  of  these  measures  are  all 
uniform,  namely  by  tens,  or  decimal 
fractious,  they  may  therefore  be  written 
as  such.  Instead  of  writing, 

1 metre  and  1 tenth  of  a metre, 

2 metre  and  8 tenths, — 2 m.  8. 

10  metre  and  4 hundredths, — 10  m. 

04. 

7 litres,  1 tenth,  and  2 hundredths, 
—7  lit.  12,  &c. 

20.  — Names  have  been  given  to  each 
of  these  divisions  of  the  principal  unit  ; 
but  these  names  always  indicate  the  value 
of  the  fraction,  and  the  unit  from  which 
it  is  derived.  To  the  name  of  the  unit 
have  been  prefixed  the  particles  dtei,  for 
tenth,  c cutty  for  hundredth,  and  mtUi,  for 
thousandth.  They  are  thus  expressed, 
a decimetre,  a decilitre,  a decigramme, 
a decistere,  a deciare,  a centimetre,  a 
centilitre,  a centigramme,  &o.  The  fa- 
cility with  which  the  divisions  of  the 
unit  are  reduced  to  the  same  expression, 
is  very  apparent  ; this  cannot  be  done 
with  any  other  kind  of  measures. 

21.  — As  it  may  sometimes  be  neces- 
sary to  express  great  quantities  of  units, 
collections  have  been  made  of  them  in 
tens,  hundreds,  thousands,  tens  of  thou- 
sands, Ac.,  to  which  names,  derived  from 
the  Greek,  have  been  given;  namely, 
deca,  for  tens;  her  to,  for  hundreds;  kilo, 
for  thousands ; and  mj/ria,  for  tens  of 
thousands ; they  are  thus  expressed ; a 
decametre , a decalitre,  Ac. ; a hectome- 
tre, a hectoyrammc,  Ac. ; a kilometre,  a 
kilogramme,  Ac. 

22.  — The  following  table  will  facili- 
tate the  reduction  of  these  weights  aud 
measures  into  our  own. 

The  Metre,  is  3.28  feet,  or  39.871  in. 

Are,  is  1078.441  square  feet. 

J jit  re,  is  81.028  cubic  inches. 

Mere,  is  35.317  cubic  feet. 

Gramme,  is  15.4441  grains  troy,  or 
5.6481  drams,  avoirdupois. 

MEAN.  This  word  is  sometimes  used 
for  mesne,  (q.  v.) 

MEASON-DUE.  A corruption  of 
Maison  de  Dieu,  (q.  v.) 

MEDIATE  POWERS,  are  those  in- 
Vol.  II.—  9 


cident  to  primary  powers,  given  by  a 
principal  to  his  agent.  For  example, 
the  general  authority  given  to  collect, 
receive  aud  pay  debts  due  by  or  to  the 
principal  is  a primary  power.  In  order 
to  accomplish  this  it  is  frequently  re- 
quired to  settle  accounts,  adjust  disputed 
claims,  resist  those  which  are  unjust,  and 
answer  and  defend  suits;  these  subordi- 
! Date  powers  are  sometimes  called  mediate 
powers.  Story,  Ag.  § 58.  See  Primary 
powers,  and  1 Campb.  R.  43,  note ; 4 
Campb.  R.  163;  G S.  A R.  149. 

MEDIATION,  is  the  act  of  some  mu- 
tual friend  of  two  contending  parties, 
who  brings  them  to  agree,  compromise 
or  settle  their  disputes.  Vattel,  Droit 
des  Gens,  liv.  2,  eh.  18,  § 328. 
MEDICAL  JURISPRUDENCE,  is 

that  science  which  applies  the  principles 
and  practice  of  the  different  branches  of 
medicine  to  the  elucidation  of  doubtful 
questions  in  courts  of  justice.  By  some 
authors,  it  is  used  in  a more  extensive 
sense  and  also  comprehends  Medical  Po- 
lice, or  those  medical  precepts  which 
may  prove  useful  to  the  legislature  or 
the  magistracy.  Some  authors,  instead 
of  using  the  phrase  medical  jurispru- 
dence, employ,  to  convey  the  same  idea, 
those  of  legal  medicine,  forensic  medi- 
cine, or,  as  the  Germans  have  it,  state 
medicine. 

2. — The  best  American  writers  on  this 
subject  are  Doctors  T.  It.  Beck  aud  J. 
B.  Beck,  Elements  of  Medical  Jurispru- 
dence ; Doctor  Thomas  Cooper ; Doctor 
James  S.  String  ham,  who  was  the  first 
individual  to  deliver  a course  of  lectures 
on  medical  jurisprudence,  in  this  coun- 
try; Doctor  Charles  C&klwelL  Among 
the  British  writers  may  be  enumerated 
Doctor  John  Gordon  Smith;  Doctor 
Male;  Doctor  Paris  and  Mr.  Fonblanque, 
who  published  a joiut  work  ; Mr.  Chitty, 
aud  Doctor  Ryan.  The  French  writers 
are  numerous;  Briand,  Biessy,  Esquirol, 
Georget,  Fulret,  Trebucbet,  Marc,  and 
others  have  written  treatises  or  published 
papers  on  this  subject ; the  learued  Fo- 
dere  published  a work  entitled  u Lea 
Lois  eelairees  par  les  sciences  physiques, 
ou  Truite  de  Medecinc  Legale  ct  d’hy- 
gitiue  publique ; ” the  u Auuale  d'hygicne 


MED 


MEM 


ISO 


et  de  Medecine  Legale,”  is  one  of  the 
most  valued  works  on  this  subject. 
Among  the  Germans  may  be  found 
Hose's  Manual  on  Medico  Legal  Dis- 
section ; Metzger’s  Principles  of  Legal 
Medicine,  and  others.  The  reader  is 
referred  for  a list  of  authors  and  their 
works  ou  Medical  Jurisprudence,  to  Du- 
piu,  Profession  d' A vocat,  tom.  ii.,p.  348, 
art.  Iti  17  to  1636,  bis.  For  a history  of 
the  rise  and  progress  of  Medical  Juris- 
prudence, see  Traill,  Med.  Jur.  13. 

MEDICINE  CHEST,  is  a box  con- 
taining au  assortment  of  medicines. 

2.  — The  act  of  congress  for  the  go- 
vernment and  regulation  of  seamen  in 
the  merchant  service,  sect.  8,  1 Story’s 
L.  lT.  S.  106,  directs  that  every  ship  or 
vessel,  belonging  to  a citizen  or  citizens 
of  the  United  States,  of  the  burthen  of 
one  hundred  and  fifty  tons  or  upwards, 
navigated  by  ten  or  more  persons  in  the 
whole,  and  bouud  on  a voyage  without 
the  limits  of  the  Uuited  States,  shall  be 
provided  with  a chest  of  medicines,  put 
up  by  some  apothecary  of  known  repu- 
tation, and  accompanied  by  directions  for 
administering  the  same;  and  the  said 
medicines  shall  he  examined  by  the  same 
or  some  other  apothecary,  once,  at  least, 1 
in  every  year,  and  supplied  with  fresh 
medicines  in  the  place  of  such  as  shall 
have  been  used  or  spoiled  ; and  in  de- 
fault of  having  such  medicine  chest  so ! 
provided,  and  kept  fit  for  use,  the  master 
or  commander  of  such  ship  or  vessel 
shall  provide  and  pay  for  all  such  advice, 
medicine,  or  attendance  of  physicians, 
as  any  of  the  crew  shall  stand  in  need 
of  in  case  of  sickness,  at  every  port  or  I 
place  where  the  ship  or  vessel  may  touch 
or  trade  at  during  tin;  voyage,  without 
any  deduction  from  the  wages  of  such 
sick  seaman  or  mariner. 

3.  — Ami  by  the  act  to  amend  the 
above  mentioned  act,  approved  March  2, 
1805,  2 Story’s  Laws  U.  S.  971,  it  is 
provided  that  all  the  provisions,  regula-  J 
tions,  and  penalties,  which  are  contained 
in  the  eighth  section  of  the  act,  entitled  ; 
" An  act  for  the  government  and  regula-  ( 
tion  of  seamen  iu  the  merchants’  ser- 
vice,” so  far  us  relates  to  a chest  of 
medicines  to  be  provided  for  vessels  of  ( 


one  hundred  and  fifty  tons  burthen,  and 
upwards  shall  be  extended  to  all  mer- 
chant vessels  of  the  burthen  of  seventy- 
five  tons,  or  upwards,  navigated  with  six 
persons,  or  more,  in  the  whole,  and  bound 
from  tbe  United  States  to  any  port  or 
ports  iu  the  West  Indies. 

MEDIETAS  L1NGU2E.  Half  tongue. 

This  expression  wus  used  to  signify  that 
a jury  for  the  trial  of  a foreigner  or  alien 
for  u crime,  was  to  he  composed  one  half 
of  natives  and  the  other  of  foreigners. 
The  jury  de  medic  fate  linmur  is  used  in 
but  a few  if  any  of  the  United  States. 
Dane’s  Ab.  vol.  6,  o.  182,  a,  4,  n.  1. 
Vide  2 Johns.  K.  381  ; 1 Chit.  Cr. 
Law,  525;  Bao.  Ab.  Juries,  (E  8). 

MELANCHOLIA,  med.jur .,  a name 
given  by  the  ancients  to  a species  of  par- 
tial intellectual  mania,  now  more  gene- 
rally known  by  the  name  of  monomania, 
(q.  v.)  It  bore  this  name  because  it  was 
supposed  to  be  always  attended  by  dejec- 
tion of  mind  and  gloomy  ideas.  Vide 
Mania. 

MELIORATIONS,  Scotch  law.  Im- 
provements of  an  estate,  other  than  mere 
repairs ; betterments,  (q.  v.)  1 Bell’s 

Com.  78. 

MELIUS  INQUIRENDUM  VEL 
INQUIRENDO,  iu  English  practice,  is 
a writ  which  iu  certain  eases  issues  after 
an  imperfect  inquisition  returned  on  a 
capias  uthujatum  in  outlawry.  This 
melius  inquirendum  commands  the  she- 
riff to  summon  another  inquest  in  order 
that  the  value,  &c.  of  lands,  &<s.  may  be 
better  or  more  correctly  ascertained.  Its 
use  is  rare. 

M EM  HER.  This  word  has  various  sig- 
nifications; 1,  the  limbs  of  the  body  use- 
ful in  self  defence.  M<mbrum  est  jutrs 
corporis  habeas  <h stinatnm  opcralioncm 
in  comporc.  Co.  Litt.  126  a.  See  Limbs. 

2.  — 2.  An  individual  who  belongs  to 
a firm,  partnership,  company  or  corpora- 
tion. Vide  Corporation  ; Partnership. 

3.  — 3.  One  who  belongs  to  a legisla- 
tive bod}',  or  other  branch  of  the  govern- 
ment; as,  a member  of  the  house  of 
representatives;  a member  of  the  court. 

Member  of  Congress,  is  a member 
of  the  Senate  or  House  of  Representa- 
tives of  the  U nited  States. 
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2.  — During  the  session  of  congress 
they  arc  privileged  from  arrest,  except 
for  treason,  felony,  or  breach  of  the 
peace ; they  receive  a compensation  of 
eight  dollars  per  day  while  in  session, 
besides  mileage,  (q.  v.) 

3.  — They  are  authorized  to  frank  let- 
ters and  receive  them  free  of  postage  for 
sixty  days  before,  during,  and  for  sixty 
days  after  the  session. 

4.  — They  are  prohibited  from  entering 
into  any  contracts  with  the  United  .States, 
directly  or  indirectly,  in  whole  or  in  part 
for  themselves  and  others,  under  the 
penalty  of  three  thousand  dollars.  Act 
of  April  21,  1808,  2 Story’s  L.  U.  S. 
1091.  Vide  Ctnujras ; Frank. 

MEMBERS,  English  law,  are  defined 
to  be  places  where  a custom  house  has 
been  kept  of  old  time,  with  officers  or 
deputies  in  attendance ; and  they  are 
lawful*  places  of  exportation  or  impor- 
tation. 1 (’hit.  Com.  L.  720. 

MEMORANDUM,  insurance,  is  a 
clause  in  a policy  limiting  the  liability 
of  the  insurer.  Its  usual  form  is  as 
follows,  namely,  “ N.  11.  Corn,  fish,  Halt, 
fruit,  flour  and  Feed,  are  warranted  free 
from  average,  unless  general,  or  the  ship 
be  stranded : sugar,  tobacco,  hemp,  flux, 
hides  and  skius,  are  warranted  free  from 
average,  under  five  per  cent,  ; anti  all 
other  goods,  also  the  ship  uiq}  freight, 
are  warranted  free  from  average,  under 
three  per  cent,  unless  general  or  the  ship 
be  stranded. ” Marsh.  Ins.  223  ; 5 N. 

S.  21)3 ; lb.  540;  4 N.  S.  040;  2 L. 
It  433;  lb.  435. 

Memorandum  or  Note.  These 
words  are  used  in  the  4th  section  of 
the  statute  29  Charles  2,  e.  8,  commonly 
called  the  statute  of  frauds  and  perjuries, 
which  enacts  that  u no  action  shall  be 
brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  con- 
tract or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof, 
shall  be  in  writing,”  Ac. 

2. — Many  cases  have  arisen  out  of  the 
words  of  this  part  of  the  statute;  the  ( 


general  rule  seems  to  be  that  the  con- 
tract must  be  stated  with  reasonable 
certainty  in  the  memorandum  or  note 
so  that  it  can  be  understood  from  the 
writing  itself,  without  having  recourse  to 
parol  proof.  3 John.  R.  399;  2 Kent, 
Com.  402;  Cruise,  Dig.  t.  32,  c.  3,  s.  18. 
See  1 N.  R.  252;  3 Taunt.  109;  15  East, 
103;  2 M.  & R.  222;  8 M.  A W.  834; 
0 M.  A W.  109. 

MEMORIAE,  is  a petition  or  repre- 
sentation made  by  one  or  more  indi- 
viduals to  a legislative  body.  When 
such  instrument  is  addressed  to  a court, 
it  Is  called  a jR'tition. 

MEMORY,  understanding;  acapueity 
to  make  contracts,  a will,  or  to  commit 
a crime,  so  far  as  intention  is  neces- 
sary. 

2.  — Memory  is  sometimes  employed 
to  express  the  capacity  of  the  under- 
standing, and  sometimes  its  power; 
when  we  speak  of  a retentive  memory, 
we  use  it  in  the  former  sense ; when  of 
a ready  memory  in  the  latter.  Shelf,  on 
Lull.  Intr.  29,  30. 

3.  — Memory,  in  another  sense,  is  tho 
reputation,  good  or  bad,  which  a man 
leaves  at  his  death.  This  memory,  when 
good,  is  highly  prized  by  the  relations 
of  the  deceased,  aud  it  is  therefore  libel- 
lous to  throw  a shade  over  the  memory 
of  the  dead,  when  the  writing  has  a ten- 
dency to  create  a breach  of  the  peace,  by 
inciting  the  friends  and  relations  of  the 
deceased  to  avenge  the  insult  offered  to 
the  family.  4 T.  It.  1 26;  5 Co.  R.  125; 
Hawk.  b.  1,  c.  78,  s.  1. 

M EMORY,  tj  m e < >F.  According  to  the 
English  common  law,  which  has  been 
altered  by  2 A 3 Wm.  4,  c.  71,  the  time 
of  memory  commenced  from  the  reign 
of  Richard  the  First,  A.  l>.  1189,  2 Ul. 
Com.  81. 

2. — Rut  proof  of  a regular  usage  for 
twenty  years,  not  explained  oc,  contra- 
dicted, is  evidence,  upon  which  many 
public  and  private  rights  are  held,  and 
sufficient  for  a jury  in  finding  the  exist- 
ence of  an  immemorial  custom  or  pre- 
scription. 2 Saund.  175,  a,  d;  Peake's 
Ev.  886;  2 Price's  R.  450;  4 Price’s 
R.  198. 

MENACE.  A threat;  a declaration 
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of  an  intention  to  cause  evil  to  happen 
to  another. 

2. — When  menaces  to  do  an  injury 
to  another  have  been  made,  the  party 
making  them  may,  in  general,  be 
held  to  bail  to  keep  the  peace ; and, 
when  followed  by  any  inconvenience  or 
loss,  the  injured  jtarty  has  a civil  action 
against  the  wrong  doer.  Com.  Dig. 
Battery,  D;  Vin.  Ah.  h.  t. ; Bac.  An. 
Assault;  Co.  Litt.  1 * > 1 a,  10*2  b,  253 
b;  2 Lutw.  142s.  Vide  Threat. 

MENIAL.  This  term  is  applied  to 
servants  who  live  under  their  master’s 
roof.  Vide  stat.  2 II.  4,  c.  21. 

M ENSA.  This  comprehends  ull  goods 
and  necessaries  for  livelihood.  Obeotete. 

Mk.nsa  kt  thoro.  The  phni.se  a 
menm  et  thorn  is  applied  to  a divorce 
which  separates  the  husband  and  wife, 
but  does  not  dissolve  the  marriage.  Vide 
Divorce. 

MERCHANDISE.  By  this  term  is 
understood  all  those  things  which  mer- 
chants sell  either  wholesale  or  retail,  us 
dry  goods,  hardware,  groceries,  drugs, 
&c.  It  is  usually  applied  to  personal 
chattels  only,  and  to  those  which  arc?  not 
required  for  food  or  immediate  support, 
but  such  as  remain  after  having  been 
used,  or  which  are  used  only  by  a slow 
consumption.  Vide  Pardess.  n.  8 ; Dig. 
13,  3,  1 ; Id.  19,  4,  1 ; Id.  50,  lt>,  00. 
8 Pet.  277. 

MERCHANT,  is  one  whose  business 
it  is  to  buy  and  sell  merchandise;  this 
applies  to  all  persons  who  habitually 
trade  in  merchandise.  1 Watts  AS.  409 ; 
2 Salk.  445. 

2.  — In  another  sense,  it  signifies  a 
person  who  owns  ships,  and  trades,  by 
means  of  them,  with  foreign  nations,  or 
with  the  different  states  of  the  United 
States ; these  are  known  by  the  name  of 
shipping  merchants.  Com.  Dig.  Mer- 
chant, A;J)yer,  R.  279  b;  Bac.  Ab.  h.  t. 

3.  — According  to  an  old  authority, 
there;  are  four  species  of  merchants, 
namely,  merchant  adventurers,  mer- 
chants dormant,  merchant  travellers, 
and  merchant  residents.  2 Brownl.  99. 
Vide,  generally,  9 Salk.  R.  445 ; Bac. 
Ab.  h.  t. ; Com.  Dig.  h.  t. ; 1 BI.  Com. 
75,  200. 


MERCHANTMAN,  a ship  or  vessel 
employed  in  a merchant's  service.  This 
term  is  used  in  opposition  to  a ship  of 
war. 

M ERCHANTS;  ACCOUNTS.  In 

the  statute  of  limitations,  21  due.  1,  c. 
10,  there  In  an  exception  which  has  been 
copied  in  the  acts  of  the  legislatures  of  a 
number  of  the  states,  that  its  provisions 
shall  not  apply  to  such  accounts  as  con- 
cern trade  and  merchandise  between 
merchant  and  merchant,  their  factors  or 
servants. 

2. — This  exception,  it  has  been  holdcn, 
applies  to  actions  of  assumpsit  as  to  ac- 
tions of  account.  5 Crunch,  15;  but  to 
bring  a case  within  the  exception,  there 
must  be  an  account,  and  that  account 
open  and  current,  and  it  must  concern 
trade.  12  Pet.  300.  See  0 Pet.  151 ; 
5 Mason,  R.  505  ; Bac.  Ab.  Limitation 
of  Actions,  E 3;  and  article  Limitation. 

M ERCY,  practice.  To  be  in  mercy, 
signifies  to  be  liable  to  punishment  at 
the  discretion  of  the  judge. 

Mkrcy,  crim.  late,  is  the  total  or  par- 
tial remission  of  a punishment  to  which 
a convict  is  subject.  When  the  whole 
punishment  is  remitted,  it  is  called  a 
pardon,  (q.  v.)  when  only  a part  of  the 
punishment  is  remitted,  it  is  frequently 
a conditional  pardon ; or  before  sentence, 
it  is  collet}  clemency  or  mercy.  Vide 
Kutherf.  lust.  224 ; 1 Kent,  Com.  205; 
3 Story,  Const.  § 1488. 

MERCER,  is  where  a greater  and 
lesser  thing  meet,  and  the  latter  loses 
its  separate  existence  and  sinks  into  the 
former.  It  is  applied  to  estates,  rights, 
crimes,  and  torts. 

Mkkukk,  ettatcSy  takes  place  when  u 
greater  estate  and  less  coincide  and  meet 
in  one  and  the  same  person,  without  any 
intermediate  estate,  the  less  is  imme- 
diately merged,  that  is,  sunk  or  drowned 
iu  the  latter;  example,  if  there  be  a 
tenant  for  years,  and  the  reversion  in 
fee  simple  descends  to,  or  is  purchased 
by  him,  the  term  of  years  is  merged  in 
the  inheritance,  and  no  longer  exists ; 
but  they  must  be  to  one  and  the  same 
]x;rson,  at  one  and  the  same  time,  in  one 
and  the  same  right.  2 Bl.  Com.  177; 
1 3 Muss.  Rep.  172;  Latch,  153;  Poph. 
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166 ; 1 John  Ch.  R.  417  ; 3 John.  Ch. 
R.  53  ; 6 Madd.  Ch.  R.  119. 

2.  — The  estate  in  which  the  merger 
takes  place,  is  not  enlarged  by  the  acces- 
sion of  the  preceding  estate;  and  the 
greater,  or  only  subsisting  estate,  con- 1 
tin ues,  after  the  merger,  precisely  of  the 
same  quantity  and  extent  of  ownership, 
as  it  was  before  the  accession  of  the 
estate  which  is  merged,  and  the  lesser 
estate  is  extinguished,  Prest.  on  Corn*. 
7 ; as  a general  rule,  equal  estates  will 
not  drown  in  each  other. 

3.  — The  merger  is  produced,  either 
from  the  meeting  of  an  estate  of  higher 
degree,  with  an  estate  of  inferior  degree ; 
or  from  the  meeting  of  the  particular 
estate  and  the  immediate  reversion,  in 
the  same  person.  4 Kent.,  Com.  98. 
Vide  3 Prest.  on  Conv.  which  is  devoted 
to  this  subject.  Vide  generally  Bac. 
Ah.  Leases,  &c.  R;  15  Vin.  Ah.  361  ; 
Dane’s  Ab.  Index,  h.  t. ; 10  Verm.  R. 
293;  8 Watts,  R.  146;  Co.  Litfc.  338 
b,  note  (4) ; Hill.  Ab.  Index,  h.  t. ; and 
Confusion ; Consolidation ; Unity  of 
possession. 

Merger,  crim.  law.  When  a man 
commits  a great  crime  which  includes  a 
lesser,  the  latter  is  merged  in  the 
former. 

2.  — Murder,  when  committed  by 
blows,  necessarily  includes  an  assault 
and  battery;  a battery,  an  assault ; a 
burglary,  when  accompanied  with  a felo- 
nious taking  of  personal  property,  a lar- 
ceny ; in  all  these,  and  similar  cases, 
the  lesser  crime  is  merged  in  the  greater. 

3.  — But  when  one  offence  is  of  the 
same  character  with  the  other,  there  is 
no  merger;  as  in  the  ease  of  a conspi- 
racy to  commit  a misdemeanor,  and  the 
misdemeanor  is  afterwards  committed  in 
pursuance  of  the  conspiracy.  The  two 
crimes  being  of  equal  degree,  there  can 
he  no  legal  merger.  4 Wend.  R.  265. 
Vide  Civil  Remedy. 

Merger,  rights.  Rights  are  said  to 
be  merged  when  the  same  person  who  is 
bound  to  pay  is  also  entitled  to  receive. 
This  is  more  properly  called  a confusion 
of  rights,  or  extinguishment. 

2. — When  there  is  a confusion  of 
rights  and  the  debtor  and  creditor  be- 


comes the  same  person,  there  can  he  no 
right  to  put  in  exertion ; but  there  is  an 
immediate  merger.  2 Ves.  jr.  264. 
Example,  a man  becomes  indebted  to  a 
woman  in  a sum  of  money,  and  after- 
wards marries  her,  there  is  immediately 
a confusion  of  rights,  and  the  debt  is 
merged  or  extinguished. 

Merger,  torts , takes  place  where  a 
person  in  committing  a felony  also  com- 
mits a tort,  against  a private  person ; in 
this  case,  the  wrong  is  sunk  in  the 
felony,  at  least  until  after  the  felon’s 
conviction. 

2.  — The  old  maxim  that  a trespass  is 
merged  in  a felony,  has  sometimes  been 
supposed  to  mean  that  there  is  no  redress 
by  civil  action  for  an  injury  which 
amounts  to  a felony.  But  it  is  now 
established  that  the  defendant  is  liable 
to  the  party  injured  cither  after  his  con- 
viction, Latch,  144;  Noy,  82 ; W.  Jones, 
147;  Sty.  346;  1 Mod.  282;  1 Hale, 
P.  C.  546;  or  acquittal,  12  East,  R. 
409;  1 Tayl.  R.  58;  2 Ilayw.  108.  If 
the  civil  action  he  commenced  before,  the 
plaintiff  will  be  nonsuited.  Yelv.  90,  a. 
n.  See  Hamm.  N.  P.  63 ; Kely.  48 ; 
Cas.  Temp.  I lard  w.  850;  Lofft,  88 ; 2 
T.  R.  750;  3 Greenl.  R.  458.  Butler, 
J.,  says,  this  doctrine  is  not  extended 
beyond  actions  of  trespass  or  tort.  4 T. 
R.  338.  See  also  1 H.  Bl.  583,  588, 
594  ; 15  Mass.  R.  78;  lb.  336.  Vide 
Civil  Remedy  ; Injury. 

3.  — The  Revised  Statutes  of  New 
York,  part  3,  e.  4,  t.  1,  s.  2,  direct  that 
the  right  of  action  of  any  person  injured 
by  any  felony,  shall  not,  in  any  case,  be 
merged  in  such  felony,  or  lx*  in  any 
manner  affected  thereby.  In  Kentucky, 
Pr.  Dec.  203,  and  New  Hampshire,  6 
N.  II.  Rep.  454,  the  owner  of  stolen 
goods,  may  immediately  pursue  Ills  civil 
remedy.  See,  generally,  Minor,  8 ; 1 
Stew.  It.  70;  15  Mass.  336;  Coxe, 
115;  4 Ham.  376;  4 N.  Hamp.  Rep. 
239;  1 Miles,  R.  312;  6 Rand.  223; 
1 Const.  It.  231 ; 2 Root,  90. 

MERITS.  This  word  is  used  princi- 
pally in  matters  of  defence. 

2. — A defence  upon  the  merits,  is 
one  that  rests  upon  the  justice  of  the 
cause,  and  not  upon  technical  grounds 
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only ; there  is,  therefore,  a difference 
between  a good  defence,  which  may  be 
technical  or  not,  and  a defence  on  the 
merits.  5 11.  & Aid.  703;  1 Ashm.  R. 
4;  5 John.  K.  f>80;  lb.  360;  3 John. 
R.  245 ; lb.  449;  6 John.  R.  131  ; 4 
John.  R.  480 ; 2 Cowen,  R 281;  7 
Cowen,  R.  514;  G Wend.  11.  511;  6 
Cowen,  R.  895. 

MERTON,  STATUTE  OF.  A sta- 
tute so  called,  because  the  parliament  or 
rather  council,  which  enacted  it,  sitting 
at.  Merton  in  Surrey.  It  wan  made  the 
20  Hen.  III.  Anno  Domini  1236.  See 
Barr,  on  the  Stat.  41. 

MKSCKOYANT,  in  our  ancient 
books,  is  the  name  of  unbelievers.  Vide 
Infidel.  # 

MESE.  An  ancient  word  used  to 
signify  house,  probably  from  the  Freuch 
mo i*nn ; it  is  said  that  by  this  word  the 
buildings,  curt  ilage,  orchards  and  gardens 
will  pass.  Co.  Litf.  56. 

MESNE,  the  middle  bctwcon  two  ex- 
tremes, that  part  between  the  com  mono*- 1 
moot  and  the  end,  as  it  relates  to  time. 

2.  — Hence  the  profits  which  a man 
receives  between  disseisin  and  recovery 
of  lands  are  called  mesas  profits,  (q.  v.) 
Process  which  is  issued  in  a suit  betweeu 
the  original  and  final,  is  culled  mesne  pro- 
cess, (q.  v). 

3.  — In  England  the  word  mesne  also 
applies  to  a dignity : those  persons  who 
hold  lordships  or  manors  of  some  supe- 
rior who  is  called  lord  paramount,  and 
grant  the  same  to  inferior  persons,  they 
are  called  mesne  lords. 

Mksne  process,  is  any  process  issued 
between  original  ami  final  process;  that 
is  between  tin;  original  writ  and  the  exe- 
cution. See  Process,  mesas. 

Mksne  profits,  torts,  remedies,  are 
the  value  of  the  premises,  recovered  in 
ejectment,  during  the  time  that  the  les- 
sor of  the  plaintiff  has  been  illegally  kept 
out  of  the  possession  of  his  estate,  by 
the  defendant ; such  arc  properly  re- 
covered by  an  action  of  t res] kiss,  yuan', 
clausum  fretjit,  after  a recovery  in  eject- 
ment. 1 1 Serg.  & Rawle,  55 ; Bac. 
Ah.  Ejectment,  II;  3 Bl.  Com.  205. 

2. — As  a general  rule,  the  plaintiff  is  | 
entitled  to  recover  for  such  time  as  he 


can  prove  the  defendant  to  have  been  in 
possession,  provided  ho  does  not  go  hack 
beyond  six  years,  for  in  that  ease,  the 
defendant  may  plead  the  statute  of 
limitations.  3 Yeatcs’s  R.  13;  B.  N. 
P.  88. 

3. — The  value  of  improvements  made 
by  the  defendant,  may  be  set  off  against 
a claim  for  iucsne  profits,  but  profits 
before  the  demise  laid,  should  be  first 
deducted  from  the  value  of  the  improve- 
ments. 2 W.  C.  C.  R;  165.  Vide, 
generally,  Bac.  Ab.  Ejectment,  11.; 
Woodf.  L.  & T.  ch.  14,s.3;  2 Sell. 
Pr.  140;  Fonbl.  Eq.  Index,  h.  t. ; Com. 
L.  k T.  Index,  h.  t. ; 2 Phil.  Ev.  208  ; 
Adamson  Ej.  ch.  13;  Dane's  Ab.  lu- 
, dex,  h.  t. ; Pow.  Mortg.  Index,  h.  t. 

Mksne,  writ  of.  The  name  of  an 
ancient  writ,  which  lies  when  the  lord 
paramount  distrains  on  the  tenant  para- 
vail ; the  latter  shall  have  a writ  of 
mesne  against  the  lord  who  is  mesne. 
F.  N.  B.  316. 

MESSENGER.  A person  appointed 
to  perform  certain  duties,  generally  of  a 
min isterial  character. 

2. — In  England,  a messenger  appoint- 
ed under  the  bankrupt  laws  is  au  officer 
who  is  authorized  to  execute  the  lawful 
commandsof  commissioners  of  bankrupts. 

MESSUAGE,  propeify.  This  word 
is  synonymous  with  dwelling-house;  and 
a grant  of  a messuage  with  the  oppurte- 
nances,  will  not  only  pass  a house,  hut 
all  the  buildings  attached  or  belonging 
to  it,  as  also  its  curtilage,  garden  and 
orchard,  together  with  the  close  on  which 
the  house  is  built.  1 lust.  5,  b. ; 2 
Sauud.  400;  Ham.  N.  P.  181);  4 Cruise, 
321 ; 2 T.  It.  502  ; 1 Tho.  Co.  Litt. 
215,  note  35;  4 Blackf.  831  ; but  sec 
the  causes  cited  in  9 B.  k Cress.  68 1 ; S. 
C.  17  Engl.  Com.  L.  472.  This  term, 
it  is  said,  includes  a church.  11  Co.  26; 
2 Esp.  N.  P.  528;  1 Salk.  256;  8 B. 
k Cress.  25 ; S.  C.  15  Engl.  Com.  L. 
Rep.  151.  Et  vide  3 Wife.  141  ; 2 Bl. 
Rep.  726;  4 M.  A W.  567;  2 Biug. 
N.  C.  617 ; l Sauud.  6. 

METHOD.  The  mode  of  operating 
or  the  means  of  attaining  an  object. 

2. — It  has  been  questioned  whether 
the  method  of  making  a tiling  can  be 
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patented.  But  it  has  been  considered  : 
tliut  a method  or  mode  may  bo  the  sub- 1 
ject  of  a patent,  because  when  the  object 
of  two  patents  or  effect  to  be  produced  ! 
is  essentially  the  same,  they  may  both 
be  valid,  if  the  modes  of  attaining  the 
desired  effect  are  essentially  different. 
Dav.  Fat.  Cas.  290;  2 B.  A Aid.  350; 

2 11.  Bl.  492;  8 T.  R.  100;  4 Burr. 
2397;  Gods,  on  Pat.  85;  Perpigna, 
Mauuel  des  Inveuteure,  &c.,  c.  1,  sect.  5, 
ti'feH- 

METRE  or  METER.  This  word  is 
derived  from  the  Greek,  and  signifies  a 
measure. 

2.  — This  is  the  standard  of  French 
measure. 

3.  — -The  fundamental  base  of  the 
metre  is  the  quarter  of  the  terrestial  meri- 
dian, or  the  distance  from  the  pole  to 
equator,  which  has  been  divided  into  ten 
millions  of  equal  parts,  one  of  which  is 
of  the  length  of  the  metre.  The  metre 
is  equal  to  3.28  feet,  or  39.371  inches. 

V ide  Mr t mire. 

M RUBLES  MEUBLANS.  A French 
term  used  in  Lunimana,  which  signifies 
simply  household  furniture.  4 N.  S. 
004  ; 3 Harr.  Pond.  R.  431. 

MICEL  GEMOT,  Eng.  law.  In 
Saxon  times,  the  great  council  of  the 
nation  bore  this  name,  sometimes  also 
called  the  vritetui  gemot,  or  assembly  of 
wise  men ; in  aftertimes,  this  assembly 
assumed  the  name  of  parliament.  Vide 
1 Bl.  Comm.  147. 

M I C H I G A N.  One  of  the  new  states 
of  the  United  States  of  America.  This 
State  was  admitted  into  the  Union  by  the  j 
act  of  congress  of  January  26th,  1*37,, 
Sharsw.  cout.  of  Story’s  L.  U.  S.  2531, ! 
which  enacts  “ that  the  state  of  .Michigan 
shall  be  one,  and  is  hereby  declared  to  1 
be  one,  of  the  United  States  of  America, 
and  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states,  in  all 
respects  whatever.” 

2. — The  constitution  of  this  state  was 
adopted  by  a convention  of  the  people, 
begun  and  held  at  the  capital  in  the  city 
of  Detroit,  on  Monday  the  eleventh  day 
of  May,  1835.  It  provides  article  3,  § 1 . 
The  powers  of  the  government  shall  be 
divided  into  three  distinct  departments ; 


the  legislative,  the  executive,  and  the 
judicial;  and  one  department  shall  never 
exercise  the  powers  of  another,  except  in 
such  cases  as  ure  expressly  provided  for 
in  this  constitution. 

3.  — 1.  Art.  4,  relates  to  the  legisla- 
tive drjxirtment,  and  provides  that 

[ § 1.  The  legislative  power  shall  be 

I vested  in  a senate  and  house  of  represen- 
tatives. 

4.  — § 8.  No  person  holding  any  office 
under  the  United  States,  or  of  this  state, 
officers  of  the  militia,  justices  of  the 
]>eacc,  associate  judges  of  the  circuit  and 
county  courts,  and  postmasters  excepted, 
shall  be  eligible  to  either  house  of  the 
legislature. 

5.  — § 9.  Senators  and  representatives 
shall,  in  all  eases  except  treason,  felony, 
or  breach  of  the  ]>cacc,  be  privileged  from 
arrest,  nor  shall  they  be  subject  to  any 

1 civil  process,  during  the  session  of  the 
legislature,  nor  for  fifteen  days  next  before 
! the  commencement  and  after  the  termi- 
nation of  each  session. 

0. — § 10.  A majority  of  each  house 
shnll  constitute  a quorum  to  do  business ; 
but  a smaller  number  may  adjourn  from 
day  to  day,  and  may  compel  the  attend- 
ance of  absent  members,  in  such  man- 
ner and  under  such  penalties  as  each 
house  may  provide.  Each  house  shall 
choose  its  own  officers. 

7.  — § 1 1 . Each  house  shall  determine 
the  rules  of  its  proceeding,  and  judge  of 
the  qualifications,  elections,  and  return 
of  its  own  members;  and  may,  with  the 
concurrence  of  two-thirds  of  all  the  mem- 
bers elected,  expel  a member;  but  no 
member  shall  be  expelled  a second  time 
for  the  same  cause,  nor  for  any  cause 
known  to  his  constituents  antecedent  to 
his  election. 

8.  — §12.  Each  house  shall  keep  a 
journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  re- 
quire secrecy ; and  the  yeas  and  nays 
of  the  members  of  either  bouse,  on  any 
question,  shall,  at  the  request  of  one-fifth 
of  the  members  present,  bo  entered  on 
the  journal.  Any  member  of  either 
house  shall  have  liberty  to  dissent  from 
and  protest  against  any  act  or  resolution 
which  he  may  think  injurious  to  the 
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public  or  un  individual,  and  have  the 
reasons  of  his  dissent  entered  on  tin* 1 
journal. 

lb — § 18.  In  all  elections  by  either  or 
both  houses,  the  votes  shall  Iks  given 
viva  voce  ; and  all  votes  on  nominations 
made  to  the  senate  shall  he  taken  by  yeas 
and  nays,  and  published  with  the  jour- 
nals of  its  proceedings. 

10.  — § 14.  The  doors  of  each  house 
shall  be  open,  except  when  the  public 
welfare  shall  require  secrecy;  neither 
house  shall,  without  the  consent  of  the  . 
other,  adjourn  for  more  than  three  clays, 
nor  to  any  other  place  than  that  where 
the  legislature  may  then  be  in  session.  1 

1 1.  — 1st.  In  considering  the  hou&e  of 
rejm'ttcnfn  fives,  it  will  be  proper  to  take 
a view  of  the  qualifications  of  members;  | 
the  qualification  of  the  electors;  the 
number  of  members;  the  time  for  which 
they  are  elected. 

12.  — 1 The  representatives  must  be 
citizens  of  the  United  States,  and  quali- 
fied electors  in  the  respective  counties 
which  they  represent.  Art.  4,  s.  7. — 
2.  In  all  elections,  every  white  male : 
citizen  above  the.  age  of  twenty -one  years, 
having  resided  in  the  state  six  months 
next  preceding  any  election,  shall  be  enti- 
tled to  vote  at  such  election;  and  every 
white  male  inhabitant  of  the  age  afore- 
said, who  may  l>e  a resident  of  the  state 
at  the  time  of  the  signing  of  this  consti- 
tution, shall  have  the  right,  of  voting  as 
aforesaid  ; hut  no  such  citizeu  or  inhabi- 
tant shall  l»e  entitled  to  vote  except  in 
the  district,  county,  or  township,  iu  which 
he  shall  actually  reside  at  the  time  of 
such  election.  Art.  2,  s.  1. — 3.  The 
number  of  members  of  the  house  of  rep- 
resentatives  shall  never  lie  less  than  forty- 
eight  nor  more  than  one  hundred.  Art. 
4,  s.  2. — t.  The  representatives  shall  be 
chosen  annually  on  the  first  Monday  of 
November  and  on  the  following  day. 

13.  — 2d.  The  senate.  will  fx*  consi- 
dered iu  the  same  order.  1.  Senators 
must  Ik*  citizens  of  the  United  States, 
and  Ik*  qualified  electors  in  the  district  j 
which  they  represent.  Art.  4,  s.  7. — 2.  I 
They  an?  elected  by  the  electors  of  re- 
presentatives. Art.  2,  s.  1. — 3.  The 
senate  shall,  at  all  times,  equal  iu  uura- 1 


her  one-third  of  the  house  of  representa- 
tives, as  nearly  as  may  be.  Art.  4,  s. 
2. — 1.  The  senators  arc  chosen  f«*r  two 
years,  at  the  same  time  and  in  the  same 
manner  as  the  representatives  are  required 
to  be  chosen.  Article  4,  section  5. 

14.  — 2.  The  executive  department  is 
regulated  by  the  fifth  article  of  the  con- 
stitution as  follows,  namely : 

§ 1.  The  supreme  executive  power 
shall  he  vested  in  a governor,  who  shall 
hold  his  office  for  two  years ; and  a lieu- 
tenant-governor shall  be  chasen  at  the 
same  time  and  for  the  same  term. 

15.  — § 2.  No  person  shall  lx;  eligible 
to  the  office  of  governor  or  lieutenant- 
governor,  who  shall  not  have  been  five 
years  a citizen  of  the  United  States,  aud 
a resident  of  this  state  two  years  next 
preceding  the  election. 

10. — § 3.  The  governor  and  lieuten- 
ant-governor shall  l>c  elected  by  the 
electors  at  the  times  and  places  of  choos- 
ing members  of  the  legislature.  The 
persons  having  the  highest  number  of 
votes  for  governor  and  lieutenant-gov- 
ernor shall  he  elected ; but  in  case  two 
or  more  have  an  equal  aud  the  highest 
number  of  votes  for  governor  or  lieuten- 
ant-governor, the  legislature  shall  by 
joint  vote  choose  one  of  the  said  per- 
sons, so  having  un  equal  and  the  highest 
n umber  of  votes  for  governor  or  lieu- 
tenant-governor. 

17.  — § 4.  The  returns  of  every  elec- 
tion for  governor  and  lieutenant-gov- 
ernor shall  be  sealed  up  and  transmitted 
to  tbe  seat  of  government,  by  the  re- 
turning officers,  directed  to  the  president 
of  the  senate,  who  shall  open  and  pub- 
lish them  iu  the  presence  of  the  mem- 
bers of  both  houses. 

18.  — § 5.  The  governor  shall  be  coin- 
maudcr-in-chief  of  the  militia,  and  of 
the  army  and  navy  of  this  state. 

19. — -§  6.  He  shall  transact  all  ex- 
ecutive business  with  the  officers  of  gov- 
ernment, civil  and  military ; and  may 
require  information,  in  writing,  from  the 
officers  in  the  executive  department,  upon 
any  subject  relating  to  the  duties  of  their 
respective  offices. 

20.  — § 7.  He  shall  take  care  that  the 
laws  be  faithfully  executed. 
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21.  — § 8.  He  shall  have  power  to  con- 
vene the  legislature  on  extraordinary 
occasions.  He  shall  communicate  by 
message  to  the  legislature,  at  every  ses- 
sion, the  condition  of  the  state,  and  re- 
commend such  matters  to  them  as  he 
shall  deem  ex|>edient. 

22.  — § 0.  He  shall  have  power  to  ad- 
journ the  legislature  to  such  time  as  he 
may  think  proper,  in  case  of  disagree- 
ment between  the  two  houses  with  re- 
spect to  the  time  of  adjournment,  but 
not  to  a period  beyond  the  next  annual 
meeting. 

23.  — § 10.  lie  may  direct  the  legisla- 
ture to  meet  at  some  other  place  than 
the  scat  of  government,  if  that  shall  be- 
come, after  its  adjournment,  dangerous 
from  a common  enemy  or  a contagious 
disease. 

24.  — § 11.  lie  shall  have  power 
to  grant  reprieves  and  pardons  after 
conviction,  except  in  cases  of  impeach- 
ment. 

25.  — § 12.  When  any  office,  the  ap- 
pointment to  which  is  vested  in  the 
governor  and  senate,  or  in  the  legisla- 
ture, becomes  vacant  during  the  recess 
of  the  legislature,  the  governor  shall 
have  power  to  (ill  such  vacancy  by  grant- 
ing a commission,  which  shall  expire  at 
the  end  of  the  succeeding  session  of  the 
legislature. 

20. — § 13.  In  case  of  the  impeach- 
ment of  the  governor,  his  removal  from 
office,  death,  resignation,  or  absence  from 
the  state,  the  powers  and  duties  of  the 
office  shall  devolve  upon  the  lieutenant- 
governor  until  such  disability  shall  cease, 
or  the  vacancy  be  filled. 

27.  — § 14.  If,  during  the  vacancy  of 
the  office  of  governor,  the  lieutenant- 
governor  shall  he  impeached,  displaced, 
resign,  die,  or  he  absent  from  the  state, 
the  president  of  the  senate,  pro  tempore, 
shall  act  as  governor,  until  the  vacancy 
be  filled. 

28.  — § 15.  The  lieutenant-governor 
shall,  by  virtue  of  his  office,  be  presi- 
dent of  the  senate;  in  committee  of  the 
whole,  lie  may  debate  on  all  questions ; 
and,  when  there  is  an  equal  division,  he 
shall  give  the  casting  vote. 

29.  — § 10.  No  member  of  congress, 
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nor  any  other  person  holding  office  un- 
der the  United  States,  or  this  state,  shall 
execute  the  office  of  governor. 

30.  — § 17.  Whenever  the  office  of 
governor  or  lieutenant-governor  becomes 
vacant,  the  person  exercising  the  powers 
of  governor  for  the  time  being  shall  give 
notice  thereof,  and  the  electors  shall,  at 
the  next  succeeding  annual  election  for 
members  of  the  legislature,  choose  a 
person  to  fill  such  vacancy. 

31.  — -§  18.  The  governor  shall,  at 
stated  times,  receive  for  his  services  a 
compensation,  which  shall  neither  bo  in- 
creased nor  diminished  during  the  term 
for  which  lie  lms  been  elected. 

32.  — § 19.  The  lieutenant-governor, 
except  when  acting  as  governor,  and  the 
president  of  the  senate,  pro  temporo, 
shall  each  receive  the  same  compensa- 
tion as  shall  be  allowed  to  the  speaker 
of  the  house  of  representatives. 

33.  — § 20.  A great  seal  tor  the  state 
shall  be  provided  by  the  governor,  which 
shall  contain  the  device  and  inscription 
represented  and  described  in  the  papers 
relating  thereto,  signed  by  the  president 
of  the  convention,  and  deposited  in  the 
office  of  the  secretary  of  the  territory. 
1 1 shall  be  kept  by  the  secretary  of  state ; 
and  all  official  acts  of  the  governor,  his 
approbation  of  the  laws  excepted,  shall 
be  thereby  authenticated. 

34.  — ^ 21.  All  grants  and  commis- 
sions shall  he  in  the  name,  and  by  the 
authority,  of  the  people  of  the  state  of 
Michigan. 

35.  — 3.  The  judicial  department  is 
regulated  by  the  sixth  article  as  follows, 
namely : 

SO. — § 1.  The  judicial  power  shall  ho 
vested  in  one  supreme  court,  and  in  such 
other  courts  as  the  legislature  may  from 
time  to  time  establish. 

37. — §2.  The  judges  of  the  supremo 
court  shall  hold  their  offices  for  the  term 
| of  seven  years ; they  shall  he  nominated, 
and  by  and  with  the  advice  and  consent 
of  the  senate,  appointed  by  the  governor. 
They  shall  receive  an  adequate  compen- 
sation,  which  shall  not  be  diminished 
during  their  continuance  in  office.  Hut 
they  shall  receive  no  fees  nor  )>crquigitca 
! of  office,  nor  hold  any  other  office  of 
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profit  or  trust  under  the  authority  of  this 
state,  or  of  the  United  States. 

38.  — § 3.  A court  of  probate  shall 
be  established  iu  each  of  the  organized 
counties. 

39.  — § 4.  Judges  of  all  county  courts, 
associate  judges  of  circuit  courts,  and 
judges  of  probate  shall  be  elected  by 
the  qualified  electors  of  the  county  in 
which  they  reside,  and  shall  hold  their 
offices  for  four  years. 

40.  — § 5.  The  supreme  court  shall 
appuut  their  clerk  or  clerks;  and  the 
electors  of  each  county  shall  elect  a 
clerk,  to  be  denominated  u county  clerk, 
who  shall  hold  his  office  for  the  term  of 
two  years,  and  shall  perform  the  duties 
of  clerk  to  all  the  courts  of  record  to  be 
held  in  each  county,  except  the  supreme 
court  and  court  of  probate. 

4 1 .  — § G.  Each  township  may  elect 
four  justices  of  the  peace,  who  shall  hold  | 
their  offices  four  years ; and  whose  pow- , 
ers  and  duties  shall  be  defined  aud  regu- 
lated by  law'.  At  their  first  election  they  | 
shall  be  classed  and  divided  by  lot  into  j 
numbers  one,  two,  three,  aud  four,  to  be 
determined  in  such  mauuer  as  shall  be 
prescribed  by  law,  so  that  one  justice 
shall  be  annually  elected  in  each  town- 
ship thereafter.  A removal  of  any  jus- 
tice from  the  tow'uship  in  which  he  was 
elected  shall  vacate  his  office.  In  all 
incur  pirated  towns,  or  cities,  it  shall  be 
competent  for  the  legislature  to  increase 
the  number  of  justices. 

MIDDLEMAN,  contracts,  is  a person 
who  is  employed  both  by  the  seller  and 
purchaser  of  goods,  or  by  the  purchaser 
alone,  to  receive  them  iu  his  p>sscssion, 
for  the  purp>se  of  doing  something  iu 
or  about  them  ; us  if  goods  he  delivered 
from  a ship  by  the  seller  to  a wharfinger, 
to  he  by  him  forwarded  to  the  purchaser, 
who  has  been  appointed  by  the  latter  to 
receive  them ; or  if  goods  be  sent  to  a 
pucker,  for  aud  by  orders  of  the  vendee, 
the  packer  is  to  be  considered  as  a mid- ! 
die  man. 

2. — Tho  goods  in  both  these  cases 
will  be  considered  in  transitu,  provided  , 
the  purchaser  bus  not  used  the  wharf- 
inger’s or  the  packer’s  warehouse  as  his  j 
own,  aud  have  au  ulterior  pluec  of  doliv- , 


cry  in  view,  3 13.  & P.  127,  4G9  ; 4 
Esp.  R.  82;  2 B.  & P.  457 ; 1 Campb. 
282;  1 Atk.  245;  1 II.  Bl.  3G4;  3 
East,  R.  93  ; Whit,  on  Trans.  195. 

M I D W 1 FE,  med.  jur.  A woman  who 
practices  midwifery  ; a woman  who  pur- 
sues the  business  of  an  accoucheuse. 

2. — A midwife  is  required  to  perform 
the  business  she  undertakes  with  proper 
skill,  and  if  she  bo  guilty  of  any  mala 
praxis,  (q.  v.)  she  is  liable  to  an  aetiou 
or  an  indictment  for  the  misdemeanor. 
Vide  Viu.  Ab.  Physician ; Com.  Dig. 
Physician  ; 8 East,  R.  348 ; 2 Wils.  R. 
359;  4 C.  & P.  398;  S.  C.  19  E.  C. 

I L.  It.  440;  4 C.  & P.  407,  n.  (a);  1 
1 Chit.  Pr.  43  ; 2 Russ.  Or.  288. 

M LLE,  measure.  A length  of  a thou- 
sand paces,  or  seventeen  hundred  and 
sixty  yards,  or  five  thousand  two  hundred 
and  eighty  fe^t.  It  contains  eight  fur- 
longs, every  furlong  being  forty  poles, 
aud  each  pole  sixteen  feet  six  inches.  2 
Stark.  R.  89. 

MILEAGE,  is  a compensation  allowed 
by  law,  to  officers  for  their  trouble  and 
expenses  in  travelling  on  public  business. 

2.  — The  mileage  allowed  to  members 
of  congress,  is  eight  dollars  for  every 
twenty  miles  of  estimated  distance,  by 
the  most  usual  roads,  from  his  place  of 

, residence  to  the  seat  of  congress,  at  the 
commencement  aud  end  of  ever)’  session. 
Act  of  Jan.  22,  1818;  3 Story’s  Laws 
■ U.  S.  1G57. 

3.  — In  computing  mileage  the  distance 
by  the  road  usually  travelled  is  that 
which  must  be  allowed,  whether  iu  fact 

I the  officer  travels  a more  or  less  distant 
way  to  suit  his  own  convenience.  5 
Shepl.  R.  431. 

MLLITIA.  The  military  force  of  the 
nation,  consisting  of  citizens  called  forth 
to  execute  the  laws  of  the  Union,  sup- 
press insurrection  aud  repel  invasion. 

2.  — The  constitution  of  the  United 
States  provides  on  this  subject  as  follows : 

Art.  1,  s.  8,  14.  Congress  shall  have 
power  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  inva- 
sions. 

3.  — 15.  To  provide  for  organizing, 
arming,  and  disciplining  the  militiu,  and 
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for  governing  sucli  part  of  them  as  maybe 
employed  in  the  service  of  the  United 
States,  reserving  to  the  states  respective- 
ly, the  appointment  of  the  officers,  and 
the  authority  of  training  the  militia,  ac- 
cording to  the  discipline  prescribed  by 
congress. 

4.  — Under  these  clauses  of  the  con- 
stitution, the  following  points  have  been 
decided. 

1.  If  congress  had  chosen,  they  might, 
by  law,  have  considered  a militia  man, 
called  into  the  service  of  the  United 
States,  as  being,  from  the  time  of  such 
call,  constructively  in  that  sen  ice,  though 
not  actually  ho,  although  he  should  not 
appear  at  the  place  of  rendezvous.  Hut 
they  have  not  so  considered  him,  in  the 
acts  of  congress,  till  after  his  appoar- 
ance  at  the  place  of  rendezvous  : pre- 
vious to  that,  a fine  was  to  be  paid  for 
the  delinquency  in  not  obeying  the  call, 
which  fine  was  deemed  an  equi valent  for 
his  services,  aud  an  atonement  for  his 
disobedience. 

5.  — 2.  The  militia  belong  to  the  states 
respectively,  and  are  subject,  both  in 
their  civil  and  military  capacities,  to  the 
jurisdiction  and  laws  of  the  state,  except 
so  far  as  these  laws  arc  controlled  by 
acts  of  congress,  constitutionally  made. 

0. — 8.  It  is  presumable  the  framers 
of  the  constitution  contemplated  a full 
exercise  of  all  the  powers  of  organizing, 
arming,  and  disciplining  the  militia; 
nevertheless,  if  congress  had  dccliued  to 
exercise  them,  it  was  competent  to  the 
state  governments  respectively  to  do  it. 
But  congress  has  executed  these  powers 
os  fully  as  was  thought  right,  aud 
covered  the  whole  ground  of  their  legis- 
lation by  different  laws,  notwithstanding 
important  provisions  may  have  l»een 
omitted,  or  those  enacted  might  bebeiie- 
fieially  altered  or  enlarged. 

7. — 4.  After  this,  the  states  cannot 
enact  or  enforce  laws  on  the  same  sub- 
ject. For  although  their  laws  may  not 
be  directly  repugnant  to  those  of  con- 
gress, yet  congress,  having  exorcised 
their  will  upon  the  subject,  the  states 
cannot  legislate  upon  it.  If  the  law  of 
the  latter  l>e  the  same,  it  is  inoperative : 
if  they  differ,  they  must,  in  the  nature 


of  things,  opjiosc  each  other,  so  far  as 
they  differ. 

8.  — 5.  Thus  if  an  act  of  congress  im- 
poses a fine,  and  a state  law  line  and  im- 
prisonment for  the  sumo  offence,  though 
the  latter  is  not  repugnant,  inasmuch  as 
it  agrees  with  the  act  of  congress,  so  far 
as  the  latter  goes,  and  add  another  pun- 
ishment, yet  the  wills  of  the  two  legisla- 
ting powers  in  relation  to  the  subject  are 
different,  and  cauuot  consist  harmonious- 
ly together. 

9.  — 0.  Tho  same  legislating  power 
may  impose  cumulative  punishments; 
but  not  different  legislating  powers. 

10.  — 7.  Therefore,  where  the  state 
'governments  have,  by  the  constitution, a 

concurrent  power  with  the  national  gov- 
ernment, the  former  cannot  legislate  on 
any  subject  on  which  congress  has  acted, 
although  the  two  laws  are  not  in  terms 
contradictory  and  repugnant  to  each  other. 

11.  — S.  Where  congress  preseril>ed 
the  punishment  to  be  inflicted  on  a mili- 
tia man,  detached  and  called  forth,  but 
refusing  to  march,  and  also  provided  that 
courts  martial  for  the  trial  of  such  de- 
linquents, to  bo  composed  of  militia  offi- 
cers only,  should  he  held  and  conducted 
in  the  manner  jiointed  out  by  the  rules 
ami  articles  of  war,  and  a state  had 
passed  a law  enacting  the  penalties  on 
such  delinquents  which  the  act  of  con- 
gress prescribed,  and  directing  lists  of  the 
delinquents  to  he  furnished  to  the  comp- 
troller of  the  United  States  and  marshal, 
that  further  proceedings  might  take  place 
according  to  the  act  of  congress,  aud  pro- 
viding for  their  trial  by  state  courts  mar- 
tial, such  state  courts  martial  have  juris- 
diction. Congress  might  have  vested 
exclusive  jurisdiction  in  courts  martial 
to  be  held  according  to  their  laws,  hut 
not  lmviug  done  so  expressly,  their  juris- 
diction is  not  exclusive. 

12.  — 9.  Although  congress  have  exer- 
cised the  whole  power  of  (railing  out  the 
militia,  yet  they  are  not  national  militia, 
till  employed  iu  actual  service ; aud  they 
are  not  employed  in  actual  service,  till 
they  arrive  at  the  place  of  rendezvous. 
5 Wheat.  1 ; vide  1 Kent’s  Com.  202; 
8 Story,  Const.  § 1194  to  1210. 

13. — The  acts  of  the  national  legisla- 
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ture  which  regulate  the  militia  are  the  1 
following,  namely : Act  of  May  8,  1702,  j 
1 Story,  L.  U.  S.  25*2 ; Act  of  February 
28,  1 705,  1 Story,  L.  U.  S.  300 ; Act 
of  March  2,  1803,  2 Story,  L.  U.  S. 
888  ; Act  of  April  10,  1806,  2 Story, 
L.  U.  S.  1005;  Act  of  April  20,  lsli;, 
3 Story,  L.  U.  S.  1573 ; Act  of  May  12, 
1820,  3 Story,  L.  U.  S.  1786;  Act  of 
March  2,  1821,  3 Story,  L.  U.  S.  1811. 

MILL,  extutcs.  Mills  arc  so  very  dif- 
ferent and  various,  that  it  is  not  easy  to 
give  a definition  of  the  term.  They  are 
used  for  the  purpose  of  grinding  and  pul- 
verising grain  ami  other  matters,  to  ex- 
tract the  juices  of  vegetables,  to  make 
various  articles  of  manufacture.  They 
take  their  names  from  the  uses  to  which 
they  are  employed,  hence  we  have  paper- 
mills,  fulling-mills,  iron-mills,  oil-nulls, 
saw-mills,  Ac.  In  another  respect  their 
kinds  are  various ; they  are  either  fixed 
in  the  freehold  or  not.  Those  which  are 
a part  of  the  freehold,  are  either  water- 
mills, wind-mills,  steam-mills,  Ac. ; those 
which  are  not  so  fixes],  are  hand-mills, 
and  are  merely  personal  property.  Those 
which  are  fixed,  and  make  a psirt  of  the 
freehold,  are  buildings  with  machinery 
calculated  to  obtain  the  object  proposed 
in  their  erection. 

2.  — It  has  been  held  that  the  grant 
of  a mill,  and  its  appurtenances,  even 
without  the  land,  carries  the  whole  right 
of  water  enjoyed  by  the  grantor,  as  ne- 
cessary to  its  use,  and  as  a necessary 
incident.  Cro.  Jac.  121.  And  a devise  I 
of  a mill  carries  the  land  used  with  it, 
and  the  right  to  use  the  water.  1 Serg. 
A Kawle,  169 ; and  see  5 Serg.  A Kawle, 
107;  2 Caines' s Ca.  87;  10  Serg.  A 
Kawle,  63;  1 Penna.  R.  402  ; 3 N.  II. 
Rep.  190;  6 Greenl.  R.  436 ; lb.  154; 
7 Mass.  Rep.  6j  5 Shepl.  281. 

3.  — A mill  means  not  merely  the 
building,  in  which  the  business  is  carried 
on,  but  includes  the  site,  the  dam,  and 
other  things  annexed  to  the  freehold, 
necessary  for  its  beneficial  enjoyment.  3 
Mass.  R.  280.  Sed  vide  6 Greenl.  R.  436. 

4.  — Whether  manufacturing  machi- 
nery will  pass  under  the  grant  of  a mill 
must  depend  mainly  on  the  circum- 
stances of  each  case.  5 Eng.  C.  L.  R. 


168;  S.  C.  1 Brod.  A Bing.  506.  In 
England  the  law  appears  not  to  be  settled, 
1 Bell's  Com.  754,  note  4,  5th  ed.  In 
this  note  are  given  the  opinions  of  Sir 
Samuel  Romilly  and  Mr.  Leech,  on  a 
question  whether  a mortgage  of  a piece 
of  land  on  which  a mill  was  erected, 
would  operate  as  a mortgage  of  the  ma- 
chinery. Sir  Samuel  was  clearly  of 
opinion  that  such  a mortgage  would  bind 
the  machinery,  and  Mr.  Leech  was  of  a 
directly  opposite  opinion. 

5. — The  American  law  on  this  subject, 
appears  not  to  he  entirely  fixed.  1 Hill. 
Ab.  16;  1 Bailey’s  R.  540;  3 Kent, 
Com.  440 ; see  Amos  A Fer.  on  Fixt. 
188,  et  seep ; 1 Atk.  165;  1 Yes.  348; 
Sugd.  Vend.  30;  6 John.  5;  10  Serg. 
A Kawle,  63;  2 Watts  A Serg.  116; 
6 Greenl.  157;  20  Wend.  636;  1 H. 
Bl.  259,  note;  17  8.  A R.  415;  10 
Amcr.  Jur.  58;  1 Misso.  R.  620;  3 
Mason,  464;  2 Watts  A 8.  390.  Vide 
15  Vin.  Ab.  398 ; Dane's  Ab.  Index, 
h.  t. ; 6 Cowen,  677. 

Mill,  money,  is  an  imaginary  money, 
of  which  ten  are  equal  to  one  cent,  one 
hundred  equal  to  a dime,  and  one  thou- 
sand equal  to  a dollar.  There  is  no  coin 
of  this  denomination.  Vide  Coin; 
M-n  - </. 

MILLED  MONEY.  This  term  means 
merely  coined  money,  and  it  is  not  ne- 
cessiiry  that  it  should  be  marked  or 
rolled  on  the  edges.  Running’s  case, 
Leach,  708. 

M I L-REIS.  The  name  of  a coin.  The 
mil-reis  of  Portugal  is  taken  as  money  of 
account,  at  the  custom-house  to  be  of  the 
value  of  one  hundred  and  twelve  cents. 
Act  of  March  3,  1843. 

2.  — The  mil-reis  of  Azores,  is  deemed 
of  the  value  of  eighty-three  and  one  third 
cents.  Act  of  March  3,  1843. 

3.  — The  mil-reis  of  Madeira  is  deemed 
of  the  value  of  one  hundred  cents.  Id. 

MINE.  An  excavation  made  for  ob- 
taining minerals  from  the  bowels  of  the 
earth ; and  the  minerals  themselves  arc 
known  by  the  name  of  mine. 

2. — Mines  are  therefore  considered  as 
open  and  not  open.  An  open  mine  is 
one  at  which  work  has  been  done,  and 
a part  of  the  materials  taken  out.  When 
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land  is  let  on  which  there  is  an  open 
mine,  the  tenant  may,  unless  restricted 
by  his  lease,  work  the  mine.  I Cru.  Dig. 
132 ; 5 Co.  K.  12;  1 Chit.  l*r.  184,  5; 
and  he  may  open  now  pits  or  shafts  for 
working  the  old  vein,  for  otherwise  the 
working  of  the  same  mine  might  be  im- 
practicable. 2 1*.  Wins.  38S ; 3 The. 
Co.  Litt.  237 ; 10  Pick.  li.  400.  A mine 
not  opened,  cannot  be  opened  by  u tenant 
for  years  unless  authorized,  nor  even  n 
tenant  for  life,  without  being  guilty  of 
waste.  5 Co.  12. 

3.  — Unless  expressly  excepted,  mines 
would  be  included  in  the  conveyance  of 
land,  without  being  expressly  named, 
and  so  vice  versa,  by  a giant  of  a mine, 
the  land  itself,  the  surface  above  the 
mine,  if  livery  be  made,  will  pass.  Co. 
Litt.  G;  1 Tho.  Co.  Litt.  218;  Shep. 
To.  2G.  Vide,  generally,  15  Vin.  Ab. 
401 ; 2 Supp.  to  Ves.  jr.  257,  and  the 
eases  there  cited,  and  448 ; Com.  Pig. 
t • rant,  (i  7 ; D).  Waite,  HI;  Onbb.  K. 
P.  §§  08-101 ; 10  Last,  273  ; 1 M.  A S. 
84;  2 II.  A A.  554  ; 4 Watte,  223-24G. 

4.  — In  New  York  the  following  pro- 
visions have  been  made  in  relation  to  tho 
mines  iu  that  state,  by  the  revised  sta- 
tutes, part  1,  chapter  0,  title  11.  It  is 
euacted  as  follows,  by 

§ 1.  The  following  mines  are,  and 
shall  be,  the  property  of  this  state,  iu  its 
right  of  sovereignty.  1.  All  mines  of 
gold  and  silver  discovered,  or  hereafter 
to  be  discovered,  within  this  state.  2. 
AH  mines  of  other  metals  discovered,  or 
hereafter  to  bo  discovered,  upon  any 
lands  owned  by  persons  not  beiug  citi- 
zens of  any  of  the  United  States.  3.  All 
mines  of  other  metals  discovered,  or  here- 
after to  be  discovered,  upon  lands  owned 
by  a citizen  of  any  of  the  United  States, 
the  ore  of  which,  upon  an  average,  shall 
contain  less  than  two  equal  third  parts 
in  value,  of  copper,  tin,  iron  or  lead,  or 
any  of  those  metals. 

5.  — § 2.  All  mines,  and  all  minerals 
and  fossils  discovered,  or  hereafter  to  Ik* 
discovered,  upon  any  lands  belonging  to 
the  people  of  this  state,  arc,  and  shall 
be  the  projierty  of  the  people,  subject  to 
the  provisions  hereinafter  made  to  en- 
courage the  discovery  thereof. 


G. — § 3.  All  mines  of  whatever  de- 
scription, other  than  miues  of  gold  and 
silver,  discovered  or  hereafter  to  he  dis- 
covered, upon  any  lands  owned  by  a 
citizen  of  the  United  States,  the  ore  of 
which,  upon  an  average,  shall  contain 
two  equal  third  parts  or  more,  in  value, 
of  copper,  tin,  iron  and  lead,  or  any  of 
those  metals,  shall  belong  to  the  owner 
of  such  land. 

7.  — § 4.  Every  person  who  shall  make 
a discovery  of  any  mine  of  gold  or  silver, 
within  this  state,  and  the  executors,  ad- 
ministrators or  assigns  of  such  person, 
shall  be  exempted  from  paying  to  tho 
people  of  this  state,  any  part  of  the  ore, 
profit  or  produce  of  such  mine,  for  the 
term  of  twenty-one  years,  to  be  computed 
from  the  time  of  giving  notice  of  such 
discovery,  in  the  manner  hereinafter 
directed. 

8.  — § 5.  No  person  discovering  a mine 
of  gold  or  silver  within  this  state,  shall 
work  the  same,  until  he  give  notice 
thereof,  by  information  in  writing,  to 
the  secretary  of  this  state,  describing  par- 
ticularly therein,  the  nature  and  situa- 
tion of  the  mine.  Such  notice  shall  he 
registered  in  a hook,  to  be  kept  by  the 
secretary  for  that  purpose. 

0. — § G.  After  the  expiration  of  the 
term  above  specified,  the  discoverer  of 
the  mine,  or  his  representatives,  shall 
l>e  preferred  in  any  contract  for  the 
working  of  such  mine,  made  with  the 
legislature  or  under  its  authority. 

10. — $ 7.  Nothiug  in  this  title  con- 
tained shall  affect  any  grants  heretofore 
made  by  the  legislature,  to  |K*rsons  hav- 
ing discovered  mines;  nor  be  construed 
to  give  to  any  person  a right  to  enter  on, 
or  to  break  up  the  lands  of  any  other 
person,  or  of  the  people  of  this  stale,  or 
to  work  any  mines  iu  such  lands,  unless 
the  consent,  in  writing,  of  the  owner 
thereof,  or  of  the  commissioners  of  the 
lund  office,  when  the  lands  belong  to  the 
people  of  this  state,  shall  he  previously 
obtained. 

MINISTER,  t/ooemment,  is  an  officer 
who  is  placed  near  the  sovereign,  and  is 
iuvested  with  the  administration  of  some 
one  of  tho  principal  branches  of  tho 
government. 
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2. — Ministers  are  responsible  to  the 
king  or  other  supreme  magistrate  who 
has  appointed  them.  4 Conn.  134. 

Minister,  international  bur,  this 
is  the  general  name  given  to  public 
functionaries  who  represent  their  coun- 
try abroad,  such  as  ambassador*,  (<p  v.), 
envoy*,  («|.  v.)  and  retid>nt*,  (<p  v.)  A 
custom  of  recent  origin  hits  introduced  a 
new  kind  of  ministers,  without  any  par- 
ticular determination  of  character;  these 
arc  simply  called  m in  inters,  to  indicate 
tluit  they  are  invested  with  the  general 
diameter  of  a sovereign's  mandatories, 
without  any  particular  assignment  of 
rank  or  character. 

2.  — The  minister  represents  his  govern- 
ment in  u vague  and  indeterminate  man- 
ner, which  cannot  bo  equal  to  the  first 
degree;  and  he  possesses  all  the  rights 
essential  to  a public  minister. 

3.  — There  art;  also  minuter*  plenipo- 
tentiary, who,  as  they  possess  full  powers, 
arc  of  much  greater  distinction  than  sim- 
ple ministers.  These  also,  are  without 
any  particular  attribution  of  rank  and 
character,  but  by  custom  are  now  placed 
immediately  below  the  ambassador,  or  on 
a level  with  the  envoy  extraordinary. 
Vat  tel,  liv.  4,  e.  (i,  § 74 ; 1 Kent,  Com. 
88;  Merl.  Rupert,  h.  t.  sect.  1,  n.  4. 

4.  — Formerly  no  distinction  was  made 
in  the  different  classes  of  public  minis- 
ters, but  the  modern  usage  of  Europe 
introduced  some  distinctions  in  this  re- 
spect, which,  on  account  of  a want  of 
precision,  became  the  source  of  contro- 
versy. To  obviate  these,  the  congress 
of  Vienna,  and  that  of  Aix  la  Chapclle, 
put  an  end  to  these  disputes  by  classing 
ministers  as  follows:  1.  Ambassadors, 
and  papul  legates  or  nuncios.  2.  Envoys, 
ministers,  or  others  accredited  to  sove- 
reigns, (aupres  dea  souvemins).  3. 
Ministers  resident,  accredited  to  sove- 
reigns. 4.  Charges  d’ Affaires,  accredited 
to  the  minister  of  foreign  affairs.  Heocz 
du  Cougrcs  de  Vienne,  du  Iff  Mars, 
1815;  Protocol  du  Cnugres  d’Aix  la 
Chapclle,  du  21  Novembrc,  1818; 
Wheat,  Intern.  Jjuw,  pt.  3,  c.  1,  §0. 

5.  — The  net  of  May  1, 1810,  2 Story’s 
L.  U.  S.  1171,  fixes  a compensation  for 
public  ministers,  as  follows : 


§ 1.  Jle  it  enuctrd,  dee.  That  the  pre- 
sident of  the  rutted  States  shall  not 
allow  to  any  minister  plenipotentiary  a 
greater  sum  than  at  die  rate  of  uiue 
thousand  dollars  per  annum,  its  a com- 
pensation for  all  his  personal  services 
and  expenses;  nor  to  any  charges  dea 
affaires,  a greater  sum  thuu  at  the  rate 
of  four  thousand  five  hundred  dollars 
per  annum,  as  a compensation  for  all 
his  personal  services  and  expenses;  nor 
to  the  secretary  of  any  legation  or  cm- 
basuy  to  any  foreign  country,  or  secretary 
of  any  minister  plenipotentiary,  a greater 
sum  than  at  the  rate  of  two  thousand 
dollurs  per  annum,  as  a compensation  for 
all  his  personal  services  and  expenses; 
nor  to  any  consul  who  shall  be  appointed 
to  reside  at  Algiers,  a greater  sum  than 
at  the  rate  of  four  thousand  dollars  per 
annum,  as  a compensation  for  ull  his 
personal  services  and  expenses ; nor  to 
any  other  consul  who  shall  be  appointed 
to  reside  at.  any  other  of  the  suites  on 
the  coast  of  Barbary,  a greater  sum 
than  at  the  rate  of  two  thousand  dollars 
per  annum,  as  a compensation  for  all  his 
personal  services  and  expenses;  nor  shall 
there  be  appointed  more  than  one  consul 
for  any  one  of  the  said  states  : Provided, 
it  shall  lx?  lawful  for  the  president  of  the 
United  Staten  to  allow  to  a minister 
plenipotentiary,  or  charge  des  affaires, 
on  going  from  the  United  States  to  any 
foreign  country,  an  outfit,  which  shall  in 
no  case  exceed  one  year’s  full  salary  of 
such  minister  or  charge  des  affaires ; hut 
no  consul  shall  be  ullowcd  an  outfit  in 
any  case  whatever,  any  usage  or  custom 
to  the  contrary  notwithstanding. 

0. — § 2.  That  to  entitle  any  charge 
des  affaires,  or  secretary  of  any  legation 
or  embassy  to  any  foreign  country,  or 
secretary  of  any  minister  plenipotentiary, 
to  the  compensation  hereinbefore  pro- 
vided, they  shall,  respectively,  be  ap- 
pointed by  the  president  of  the  United 
States,  by  and  with  the  advice  and  con- 
sent of  the  senate ; but  in  the  recess  of 
the  senate,  the  president  is  hereby  au- 
thorized to  make  such  appointments, 
which  shall  lx?  submitted  to  the  senate 
at  the  next  session  thereafter,  for  their 
advice  and  consent;  and  no  compensar 
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tion  shall  be  allowed  to  any  charge  dee 
affaires,  or  any  of  the  secretaries  herein- 
before described,  who  shall  not  be  ap- 
pointed as  aforesaid : Provided,  That 
nothing  herein  contained  shall  bo  con- 
strued to  authorize  any  appointment  of 
a secretary  to  a charge  dcs  affaires,  or  to  j 
any  consul  residing  on  the  Barbary  coast, 
or  to  sanction  any  claim  against  the 
I ’uited  States  for  expense  incident  to  the 
same,  any  usage  or  custom  to  the  con- 
trary notwithstanding. 

7. — The  act  of  August  6,  1842,  sect. 
9,  directs,  that  the  president  of  the 
United  States  shall  not  allow  to  any 
minister  resident  a greater  sum  than  at 
the  rate  of  six  thousand  dollars  per 
annum,  as  a compensation  for  all  liis  per- 
sonal services  and  expenses : Provided, 
that  it  shall  Is*  lawful  for  the  president 
to  allow  to  such  minister  resident,  on 
going  from  the  United  States  to  any 
foreign  country,  an  outfit,  which  shall  in 
no  ease  exceed  one  year’s  full  salary  of  i 
such  minister  resident. 

Minister,  cedes.  (aw,  is  one  ordained 
hy  some  church  to  preach  the  gospel. 

2. — Ministers  are  authorized  in  the 
United  States,  generally,  to  marry,  and 
art;  liable  to  tines  and  penalties  for  mar- 
rying minors  contrary  to  the  local  regu- ! 
lations.  As  to  the  right  of  ministers  or  ' 
parsons,  see  Am.  Jur.  No.  30,  p.  268; 
Anth.  Shep.  Touch.  564 ; 2 Mass.  R. 
500;  10  Mass.  U.  07;  14  Mass.  R.  333; 
3 Fairf.  It.  4><7. 

M I XISTKHIAL.  What  is  done  un- 
der the  authority  of  a superior;  opposed 
to  judicial;  as,  the  sheriff  is  a ministerial 
officer  bound  to  obey  the  judicial  com- 
mands of  the  court. 

2. — When  an  officer  acts  in  both  judi- 
cial and  ministerial  capacity,  he  may  be 
compelled  to  perforin  ministerial  acts  in 
a particular  way,  but  when  lie  acts  in  a 
judicial  capacity  he  can  only  be  required 
to  proceed,  the  manner  of  doing  so  is 
left  entirely  to  his  judgment.  See  2 
Fairf.  377 ; Bac.  Ah.  Justices  of  the 
peace,  K;  1 Conn.  295;  3 Conn.  107 ; 

9 Conn.  275;  12  Conn.  4 <54  ; also  •Judi- 
cial ; Manila ni  us  ; Sheriff. 

MINOR,  jtenums.  One  under  the 
age  of  twenty-one  years  while  in  a state 


of  infancy;  one  who  has  not  attained  the 
age  of  a major. 

2.  — The  terms  major  and  minor  arc 
more  particularly  used  in  the  civil  law. 
The  common  law  terms  are  adult  and 
infant. 

M LNORITY.  The  state  or  condition 
of  a niiuor;  infancy.  In  another  sense 
it  signifies  the  lessor  number  of  votes 
of  a deliberative  assembly;  opposed  to 
majority,  (q.  v.) 

MINT,  is  the  place  designated  by  law, 
where  money  is  coined  by  authority  of 
the  government  of  the  United  States. 

I 2. — The  mint  was  established  hy  tho 

act  of  April  2, 1792,  1 Story’s  L.  U.  S. 
227,  and  located  at  Philadelphia,  where 
by  virtue  of  sundry  acts  of  congress,  it 
still  remains.  Act  of  24th  April,  1X00, 
1 Story,  770;  Act  of  March  3,  1X01 ; 
1 Story,  816;  Act  of  May  19,  1828, 
4 Sharsw.  oont.  of  Story’s  L.  U.  S. 

I 2120. 

3.  — Below  will  be  found  a refereneo 
to  the  acts  of  congress  now  in  force  in 
relation  to  the  mint. 

Act  of  January  18,  1837,  4 Sharsw. 
cont.  of  Story,  L U.  S.  2120;  Act  of 
May  19,  1X28,  4 Id.  2120;  Act  of  May 
3,  1835;  Act  of  February  13,  1X87. 

Vide  Coin;  Foreign.  (Join ; Money. 

MINUTE.  Measure*.  In  divisions 
of  the  circle  or  nngular  measures,  a mi- 
nute is  equal  to  sixty  seconds,  or  one 
sixtieth  part  of  a degree. 

2. — In  tho  computation  of  time,  a 
minute  is  equal  to  sixty  seconds,  or  tho 
sixtieth  part  of  an  hour.  Vide  Measure. 

MlNUTE,  practice,  is  a memorandum 
of  what  takes  place  in  court ; made  hy 
authority  of  the  court.  From  these  mi- 
nutes the  record  is  afterwards  made  up. 

2. — Toullier  says  they  are  so  called 
because  the  writing  in  which  they  were 
originally  was  small,  that  the  word  is 
derived  from  the  Latin  mivutu  (s/vi//- 
tura)  in  opposition  to  copies  which  were 
delivered  to  the  parties,  and  which  were 
always  written  in  a larger  hand.  8 
TtmU.  n.  118. 

, 3. — Minutes  are  not  considered  as  any 

I part  of  tho  record.  1 Ohio  It.  268. 
See  23  Pick.  R.  184. 

Minute  b<x>k.  A book  kept  by  the 
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clerk  or  prothonotary  of  a court,  in 
which  minutes  of  its  proceedings  are  en- 
tered. It  has  been  decided  that  minutes 
are  no  part  of  the  record.  1 Ohio  11. 
268. 

MIRROR  RES  JUSTICES.  The 
Mirror  of  Justices,  a treatise  written 
during  the  reign  of  Edward  II.  An- 
drew Horne  is  its  reputed  author.  It 
was  first  published  in  1642,  and  in  1768, 
it  was  translated  into  English  by  Wil- 
liam Hughes.  Some  diversity  of  opinion 
seems  to  exist  as  to  its  merits.  Prof,  to 
9 & 10  Co.  Rep.  As  to  the  history  of 
this  celebrated  book,  see  St.  Armand’s 
Hist.  Essays  on  the  Legislative  power  of 
England,  58,  59. 

MIS.  A syllable  which  prefixed  to 
some  word  signifies  some  fault  or  defect ; 
as,  misadventure,  misprision,  mistrial, 
and  the  like. 

MISADVENTURE,  crim.  laic,  torts, 
is  an  accident  by  which  an  injury  occurs 
to  another. 

2. — When  applied  to  homicide,  mis- 
adventure is  the  act  of  a man  who,  in 
the  performance  of  a lawful  act,  without 
any  intention  to  do  harm,  and  after 
using  proper  precaution  to  prevent  dan- 
ger, unfortunately  kills  another  person. 
The  act  upon  which  the  death  ensues 
must  be  neither  malum  in  se,  nor  malum 
prohibitum.  The  usual  examples  under 
this  head  are,  1,  when  the  death  ensues 
from  innocent  recreations  ; 2,  from  mo- 
derate and  lawful  correction  (q.  v.)  in 
foro  domestieo ; and,  3,  from  acts  lawful 
and  indifferent  in  themselves,  done  with 
proper  and  ordinary  caution.  4 131.  Com. 
182  ; 1 East,  P.  C.  221. 

MISBEHAVIOUR.  Improper  or 
unlawful  conduct  See  2 Mart.  N.  S. 
683. 

2.  — A party  guilty  of  misl>chaviour, 
as,  for  example,  to  threaten  to  do  injury 
to  another,  may  be  bound  to  his  good 
behaviour,  and  thus  restrained.  See 
Gooil  behaviour. 

3.  — Verdicts  ore  not  unfrcquently  set 
aside  on  the  ground  of  misbehaviour  of 
jurors;  as,  when  the  jury  take  out  with 
them  papers  which  were  not  given  in 
evidence,  to  the  prejudice  of  one  of  the 
parties,  Ld.  liaym.  148 ; when  they  j 


separate  before  they  have  agreed  upon 
their  verdict  3 Day,  237,  310  ; when 
they  cast  lot  for  a verdict.  2 Lev.  205; 
or  give  their  verdict,  because  they  have 
agreed  to  give  it  for  the  amount  ascer- 
tained, by  each  juror  putting  down  a 
sum,  adding  the  whole  together,  and 
then  dividing  by  twelve,  the  number  of 
jurors,  and  giving  their  verdict  for  the 
quotient.  15  John.  87.  See  13ac.  Ah. 
Verdict,  II. 

4. — A verdict  will  be  set  aside  if  the 
successful  party  has  been  guilty  of  any 
misbehaviour  towards  the  jury,  as,  if  he 
say  to  a juror,  “ I hope  you  will  find  a 
verdict  for  me,”  or  “ the  matter  is  clearly 
of  ray  side.”  1 Vent,  125;  2 Roll.  Ab. 
716,  pi.  17.  See  Code,  166,  401;  Bac. 
Ab.  Verdict,  I. 

MISCARRIAGE,  mcd.  jwrwp.  By 
this  word  is  technically  understood  the 
expulsion  of  the  ovum  or  embryo  from 
the  uterus  within  the  first  six  weeks  after 
conception ; between  that  time  and  be- 
fore the  expiration  of  the  sixth  mouth, 
when  the  child  may  possibly  live,  it  is 
termed  abortion.  When  the  delivery 
takes  place  soon  after  the  sixth  month, 
it  is  denominated  premature  labour.  But 
the  criminal  act  of  destroying  the  fetus 
at  any  time  before  birth,  is  termed  in 
law,  procuring  miscarriage.  Chit.  Med. 
Jur.  410;  2 Dunglison’s  Human  Phy- 
siology,  364.  Vide  Abortion  ; Fatus. 

Miscarriage,  contracts , torts.  By 
the  English  statute  of  frauds,  29  C.  2, 
e.  3,  s.  4,  it  is  enacted  that  “ no  action 
shall  be  brought  to  charge  the  defendant 
upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  an- 
other person,  unless  the  agreement,”  Ac. 
“ shall  1)0  in  writing,”  Ac.  The  word 
miscarriage,  in  this  statute  comprehends 
that  species  of  wrongful  act,  for  the  con- 
sequences of  which  the  law  would  make 
the  juirty  civilly  responsible.  The  wrong- 
ful riding  the  horse  of  another,  without 
his  leave  or  license,  and  thereby  causing 
his  death,  is  clearly  an  act  for  which  the 
party  is  responsible  in  damages,  and, 
therefore,  falls  withiu  the  meaning  of 
the  word  miscarriage.  2 Barn.  A Aid. 
516;  Burge  on  Sur.  21. 

MLSCOG  NISAN T.  This  word,  whieh 
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is  but  little  used,  signifies  ignorant,  or 
not  knowing.  Stat,  82,  II.  8,  c.  9. 

M I St  X)NTLN UANCE,  practice.  By 
this  term  is  understood  a continuance  of 
a suit  by  undue  process.  Its  effect  is  the 
same  as  a discontinuance,  (q.  v.)  2 
Hawk.  299 ; K itch. 281  ; Jenk.  Cent.  57. 

M ISDEMKANOR,  crim.  laic.  This 
term  is  used  to  express  every  offence  in- 
ferior to  felony,  punishable  by  indict- 
ment, or  by  particular  prescribed  pro- 
ceedings: in  its  usual  acceptation  it  is 
applied  to  all  those  crimes  and  offences 
for  which  the  law  has  not  provided  a 
particular  name ; this  word  is  generally 
used  iu  contradistinction  to  felony ; mis- 
demeanors comprehending  all  indictable 
offences,  which  do  not  amount  to  felony, 
as  perjury,  battery,  libels,  conspiracies 
and  public  nuisances. 

2. — Misdemeanors  have  sometimes 
been  called  misprisions,  (q.  v.) ; Burn’s 
Just.  tit.  Misdemeanor;  4 Bl.  Com.  5, 
n.  2 ; 2 Bar.  A Adolph.  75  ; 1 llussell, 
48;  1 Ohitty,  Pr.  14;  8 Verm.  347 ; 
2 Ilill,  S.  0.  074 ; Addis.  21 ; 8 Pick. 
26  j 1 Oreenl.  226:  2 P.  A.  Browne, 
249  ; 9 Pick.  1 ; 1 S.  A B.  842;  0 Call, 
245 ; 4 Wend.  229 ; 2 Stew.  A Port. 
879.  And  see  4 Wend.  229,  265; 
12  Pick.  496;  8 Mass.  254;  5 Mass. 
100.  See  Offence. 

MISDI K ECTION,  practice,  is  an  error 
made  by  u judge  in  charging  the  jury  iu 
a special  case. 

2. — Such  misdirection  is  either  in  re- 
lation to  matters  of  law  or  matters  of 
fact. 

8. — 1.  When  the  judge  at  the  trial 
misdirects  the  jury,  on  matters  of  law , 
material  to  the  issue,  whatever  may  Ik*  I 
the  nature  of  the  case,  the  verdict  will 
be  set  aside,  and  a new  trial  granted,  6 
Mod.  242  ; 2 Salk.  649;  2 Wils.  269; 
or  if  such  misdirection  appear  iu  the  bill 
of  exceptions  or  otherwise  upon  the  re- 
cord, a judgment  founded  on  a verdict 
thus  obtained,  will  be  reversed.  When 
the  issue  consists  of  a mixed  question  of 
law  and  fact,  and  there  is  a conceded 
state  of  facts,  the  rest  is  a question  for 
the  court ; 2 Wend.  B.  596 ; and  a mis- 
direction in  this  respect  will  avoid  the 
verdict. 

Vol.  n.— 10  1 


j 4. — 2.  Misdirection  as  to  matter  of 

' fact  will  in  some  cases  be  sufficient  to 
vitiate  the  proceedings.  If,  for  example, 
the  judge  should  undertake  to  dictate  to 
the  jury.  When  the  judge  delivers  his 
opinion  to  the  jury  on  a matter  of  fact, 
it  should  be  delivered  as  mere  opinion , 
and  not  as  direction,  12  John.  B.  518. 
But  the  judge  is  in  general  allowed  a 
very  lilieral  discretion  iu  charging  a jury 
»*u  matters  of  fact.  1 MoCl.  A V.  286. 

5. — As  to  its  effects,  misdirection 
must  be  calculated  to  do  injustice;  for 
if  justice  has  been  done,  and  a new  trial 
would  produce  the  same  result,  a new 
trial  will  not  be  granted  on  that  account. 
2 Salk.  614,  646;  2 T.  B.  4 ; 1 B.  A 
P.  338;  5 Mass.  B.  1 ; 7 Greenl.  B. 
142;  2 Pick.  B.  310;  4 Day’s  B.  42; 
5 Day’s  B.  329;  3 John.  R.  528;  2 
Penna.  It.  325. 

MISE,  in  the  English  lair , in  a writ 
of  right  which  is  intended  to  be  tried  by 
the  grand  assize,  the  general  issue  is 
called  the  wise.  Lawes  Civ.  PI.  Ill; 
7 Oowen,  51.  This  word  also  signifies 
expenses,  and  it  is  so  commonly  used  in 
the  entries  of  judgments  in  personal  ac- 
tions; as  when  the  plaintiff  recovers, 
the  judgment  is  quod  recuperet  damna 
sun  for  such  value,  and  pro  mixes  cl  not- 
I hujiis  for  costs  and  charges  for  so  much, 
Ac. 

MISERABLE  DEPOSITUM,  civil 
i law.  The  uuuie  of  an  iuvoluntary  dc- 
posit,  made  under  pressing  necessity ; 
as,  for  instance,  shipwreck,  fire,  or  other 
1 inevitable  calamity.  Poth.  Prooed.  Civ. 
5ewe  part.,  ch.  1,  § 1 ; Louis.  Code, 
2935. 

MISERICORDIA,  mercy.  An  arbi- 
trary or  discretionary  amercement. 

2. — To  he  in  mercy,  is  to  he  liable  to 
such  punishment  as  the  judge  may  in 
his  discretion  inflict.  According  to  Sjiel- 
man,  inisericordia  is  so  called,  because 
the  party  is  in  mercy,  and  to  distinguish 
this  tine  from  redemptions,  or  heavy 
fines.  Spclm.  Gl.  ad  voe. ; Bee  Co.  Litt. 
126  b,  and  Madox’s  Excheq.  e.  14.  Sec 
Judgment  of  Miser  icordia. 

MISFEASANCE,  torts , contracts , is 
the  performance  of  an  act  which  might 
lawfully  be  done,  in  an  improper  man- 


nor , by  which  another  person  receives 
tm  injury.  It  (litters  from  malfeasance, 
(q.  v.)  or  nonfeasance,  (q.  v.)  Vide, 
generally,  2 Vin.  Ah.  85;  2 Kent,  Cora. 
443 ; Doct.  PI.  0*2  ; Story,  Bail.  § 9. 

2. — It  seems  to  ho  so  tiled  that  there 
is  a distinction  between  misfeasance  and 
nonfeasance  in  the  case  of  mandates.  In  i 
cases  of  nonfeasance,  the  mandator}'  is 
not  generally  liable,  because  his  under- 
taking being  gratuitous,  there  is  no  con- 
sideration to  support  it,  hut  in  eases  of 
misfeasance,  the  common  law  gives  a 
remedy  for  the  injury  done,  and  to  the 
extent  of  that  injury.  5 T.  It.  143;! 
4 John.  Rep.  84 ; Story,  Bailment, 

§ 105;  2 lid.  Raym.  909,  919,  920; 
2 Johns.  Caa,  92;  Doot.  A Stu.  210; 

1 Esp.  II.  74;  l Kiish.  Or.  140. 

MISJOINDER,  //leading.  Misjoin- 
der of  causes  of  act  ion,  or  counts,  con- 1 
sists  in  joining,  in  different  counts  in  one  i 
declaration,  several  demands,  which  the 
law  does  not  permit  to  Ik?  joined ; to  en- 
force several  distinct,  substantive  rights 
of  recovery ; as,  where  a declaration 
joins  a count  in  trespass  with  another  in 
case,  for  distinct  wrongs ; or  a count  in 
tort,  with  another  in  contract.  Gould 
on  lM.  c.  4,  § 98;  Arclib.  Civ.  PI.  til, 
78,  179  ; Serg.  and  Rawlc,  358  ; Dane’s 
Ab.  Index,  h.  t. 

2.  — Misjoinder  of  parties,  consists  in 
joining  juj  plaintiffs  or  defendants,  per- 
sons who  have  not  a joint  interest.  ( 
When  the  misjoinder  relates  to  the  plain- 
tiffs, the  defendants  may,  at  common 1 
law,  plead  the  mutter  in  abatement,  j 
whether  the  action  be  real,  12  H.  4,  15; 
personal,  Johns.  Ch.  R.  350,  438;  12 
John.  R.  1 ; 2 Mass.  R.  298  ; or  mixed; 
or  it  will  1)0  good  cause  of  nonsuit  at  the 
trial,  3 Boa.  & Pull,  285;  where  the 
objection  ap|K\*irs  upon  the  face  of  the 
declaration,  the  defendant  may  demur 
generally,  2 Saund.  115;  or  move  in 
arrest  of  judgment;  or  bring  a writ  of 
error. 

3.  — When  in  actions  et  contractu 
against  several,  there  is  a misjoinder  of 
the  defendants,  ius  if  there  be  too  many 
persons  made  defendants,  and  the  objec- 
tion apjiears  on  the  pleadings,  either  of 
the  defendants  may  demur,  move  in  ar- 


rest of  judgment,  or  support  a writ  of 
error;  and,  if  the  objection  do  notap- 
pear  on  the  pleadings,  the  plaintiff  may 
be  nonsuited  upon  the  trial,  if  he  fail 
in  proving  a joint  contract.  5 Johns.  It. 
280;  2 Johns.  It.  213;  11  Johns.lt. 
101 ; 5 Mass.  It.  270. 

4. — In  actions  cr  <lclu:tof  the  misjoin- 
der cannot  in  general  l>e  objected  to, 
because  in  actions  for  torts,  one  defen- 
dant may  be  found  guilty  and  the  others 
acquitted.  Arclib.  (Jiv.  PI.  79.  As  to 
the  cases  in  which  a misjoinder  may  lie 
aided  by  a nolle  prosequi,  sec  2 Arclib. 
Pr,  21&220. 

MISNOMER.  The  act  of  using  a 
wrong  name. 

2.  — Misnomers  may  be  considered 
with  regard  to  contracts,  to  devises  and 
bequests,  and  to  suits  or  actions. 

3.  — 1.  In  general,  when  the  party 
can  be  ascertained,  a mistake  in  the 
name  will  not  avoid  the  contract.  11  Co. 
20,21;  Lord  Raym.  304;  Iiob.  125. 
Nihil  facit  error  nominis,  cum  do  cor- 
pori  constat,  is  the  rule  of  the  civil  law. 

4.  — 2.  Misnomers  of  legatees,  will 
not  in  general  avoid  the  legacy,  when 
the  person  intended  can  be  ascertained 
from  the  context : example,  Thomas 
Stockdale  bequeathed  (t  to  his  nephew 
Thomas  Stockdale,  second  son  of  his 
brother  John  Stockdale,1'  1000/.  John 
had  no  son  named  Thomas,  his  second 
son  was  immed  William,  and  he  claimed 
the  leg  icy.  It  was  determined  in  his 
favour,  because  the  mistake  of  the  name 
was  obviated  by  the  correct  description 
given  of  the  person,  namely,  the  second 
son  of  John  Stockdale.  19  Ves.  38 1 ; 
S.  C.  Coop.  229;  and  sec  Ambl.  175; 
3 Leon.  18;  Co.  Litt.  3 a;  Finch’s  R. 
403;  Domat,  1.  4,  t.  2,  s.  1,  n.  22;  1 
Rop.  Ijcg.  181. 

5.  — 3.  Misnomers  in  suits  or  actions, 
when  the  mistake  is  in  the  name  of  one 
of  the  purtics,  it  must  be  pleaded  in 
abatement,  1 (’hit.  PI.  440;  l Mass.  70; 
5 Mass.  97 ; 15  Mass.  469 ; 10  Mass. 
140;  10  S.  & R.  257;  4 Cowcn,  R. 
148;  Coxe,  138;  0 Munf.  219;  2 
Wash.  C.  C.  K.  200;  2 Penna.  R.  984; 
5 Ilalst.  R.  295;  1 Pen.  K.  75,  137; 
0 Muuf.  580;  3 Caines,  170;  1 Tayl. 
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K.  148;  8 Y erg.  101 ; Harp.  It.  49; 
for  i lie  misnomer  of  one  of  the  parties 
sued  is  not  material  on  the  general  issue, 
when  the  identity  is  proved.  10  Hast, 
JBL  1 Hi. 

0. — The  names  of  third  persons  must 
be  correctly  laid,  for  the  error  will  not 
be  helped  by  pleading  the  general  issue ; 
but  if  a sufficient  description  be  given, 
it  has  been  held  in  a civil  case,  that  the 
misnomer  was  immaterial ; example,  in 
an  action  for  medicines  alleged  to  have 
been  furnished  to  defendant’s  wife  Mary, 
and  his  wife  was  named  Elizabeth,  the 
misnomer  was  held  to  be  immaterial,  the 
word  wife  being  the  material  word.  2 
Marsh.  R.  159.  In  indictments,  the 
names  of  third  persons  must  be  correctly 
given,  ltose.  Cr  Kv.  li.  78.  Vide, 
generally,  IS  E.  C.  L.  It.  149;  10  East, 
It.  83,  u;  Bac.  Ab.  h.  t. ; Dane’s  Ab. 
h.  t. ; 1 Yin.  Ab.  7 ; 15  Yin.  Ab.  400; 
2 Phil.  Ev.  2,  note  b;  Bac.  Ab.  Abate- 
ment, D;  Arc-lib.  Civ.  PI.  305';  l Mete. 
A Pork.  Dig.  Abatement,  V ; and  this 
Dictionary,  Abatement;  Contracts ; Par- 
ties In  Contracts  ; Parties  to  Action*. 

MISPLEADING-.  Pleading  incor- 
rectly, or  omitting  any  thing  in  plead- 
ing wliich  is  essential  to  the  support  or 
defence  of  flu  action,  is  so  called. 

2. — Pleading  not  guilty  to  an  action 
of  debt,  is  an  example  of  the  iirst ; and 
when  tlie  plaiutitf  sets  out  u title  not 
simply  in  a defective  manner,  but  sets 
out  a defective  title,  is  an  example  of 
the  second.  See  3 Salk.  305. 

MISPRISION,  crim.  law.  1.  In  its 
larger  sense,  this  word  is  used  to  signify 
every  considerable  misdemeanor  which 
has  not  a certain  name  given  to  it  in  the 
law;  and  it  is  said  that  a misprision  is 
contained  in  every  treason  or  felony 
whatever.  2.  In  its  narrower  sense  it  is 
the  concealment  of  a crime. 

2.  — Misprision  of  treason  is  the  con- 
cealment of  treason,  by  being  merely 
passive,  act  of  Congress  of  30th  of  April, 
1790,  1 Story’s  L.  U.  S.  83;  1 East, 
1*.  0.  139 ; for  if  any  assistance  l>c 
given  to  the  traitor,  it  makes  the  party 
a principal,  as  there  are  no  accessories 
in  treason. 

3.  — Misprision  of  felony,  is  the  like 


concealment  of  felony,  without  giving 
any  degree  of  maintenance  to  the  felon, 
act  of  Congress  of  80th  April,  1790,  s. 
6,  1 Story’s  L.  U.  S.  84 ; for  if  any  aid 
he  given  him,  the  party  becomes  an  ac- 
cessory after  the  fact. 

4.  — It  is  the  duty  of  every  good  citi- 
zen, knowing  of  a treason  or  felony 
having  been  committed,  to  inform  a 
magistrate ; silently  to  observe  the  com- 
mission of  a felony,  without  using  any 
endeavours  to  apprehend  the  offender,  is 
a misprision.  1 Russ,  on  (Jr.  43  ; Hawk. 
P.  0.  e.  59,  s.  G ; lb.  Book  1,  e.  5,  s. 
1 ; 4 Bl.  Com.  119. 

5.  — Misprisions  which  are  merely 
positive,  are  denominated  contempts  or 
high  misdemeanors,  as  for  example,  dis- 
suading a witness  from  giving  evidence. 
4 Bl.  Com.  12G. 

MISREADING,  in  contracts.  When 
a deed  is  read  falsely  to  an  illiterate  or 
blind  man,  a party  to  it,  such  false  read- 
ing amounts  to  a fraud,  because  the  con- 
tract never  had  the  assent  of  both  par- 
ties. 5 Co.  19;  G East,  R.  809;  Dane’s 
Ab.  c.  8G,  a,  3,  § 7 ; 2 John.  R.  404; 
12  John.  R.  469;  3 Cowen,  R.  537. 

M IS  RECITAL,  contracts , jtleariirif/, 
is  the  incorrect  recital  of  a matter  of 
fact,  either  in  an  agreement  or  a plea; 
under  the  latter  term  is  here  understood 
the  declaration  and  all  the  subsequent 
pleadings.  Vide  Recital,  and  the  cases 
there  cited,  and  Bac.  Ab.  Pleas,  Ac.  B. 
5,  n.  3. 

MISREPRESENTATION,  contracts , 
is  the  statement  made  by  a party  to  a 
contract,  that  a thing  relating  to  it  is  in 
fact  a particular  way,  when  he  knows  it 
is  not  so. 

2. — The  misrepresentation  must  be 
both  false  and  fraudulent  in  order  to 
make  the  party  making  it  responsible  to 
the  other  for  damages.  3 Conn.  R.  413; 
10  Mass.  R.  197 ; 1 Rep.  Const.  Court, 
328,  475  ; Yclv.  21  a,  note  (1);  Peake’s 
Cas.  115;  3 Cainpb.  154;  Marsh.  Ins. 
B.  I,  c.  10,  s.  1.  And  see  Representa- 
tion. It  is  not  every  misrepresentation 
which  will  make  a party  liable ; when  a 
mere  misstatement  of  a fact  has  been 
erroneously  made,  without  fraud,  in  a 
casual,  improvident  communication,  re- 
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Bpccting  a matter  which  the  person  to  | 
whom  the  communication  was  made,  and 
who  hod  an  interest  in  it,  should  not 
have  taken  upon  trust,  hut  was  bound  to 
inquire  himself,  ami  had  the  means  of 
ascertaining  the  truth,  there  would  he 
no  responsibility ; 6 Manic  &Sel\v.  380; 

1 Chit.  IV.  830 ; 1 Sim.  11.  Id,  68; 
and  when  the  informant  was  under  no 
legal  pledge  or  obligation  as  to  the  pre- 
cise accuracy  and  correctness  of  his  state- 
ment, the  other  party  can  maintain  no 
action  for  the  consequences  of  that  state- 
ment, upon  which  it  was  his  indiscretion 
to  place  reliance.  12  Hast,  638 ; see 
also,  2 Cox,  K.  184;  18  Yes.  183;  3 
Bos.  6i  Cull.  870  ; 2 Hast,  108;  3 T.  K. 
56,  til  ; 3 Bulstr.  08;  0 Yes.  183;  3 
Yes.  & Bca.  1 10 ; 4 Dali.  H.  260.  Yide 
Concealment ; Rtpranitatwn.  w> 

falx! ; SitpjtrrsHto  vrri. 

MISSING  SHU*,  ma/r.  low.  When 
a ship  or  other  vessel  lias  beeu  at  sea  for 
a much  longer  time  thuu  she  ought  to 
have  been,  she  is  presumed  to  have  per- 
ished there  with  all-on  board,  and  such 
u vessel  is  called  a missing  ship. 

2. — There  is  no  precise  time  lixed  as 
to  when  the  presumption  is  to  arise,  and 
this  must  depend  upon  the  circumstances 
of  each  case,  2 Str.  R.  1 100;  Park.  Ins. 
63  ; Marsh.  Ins.  488 ; 2 Johns.  K.  160; 
1 Caines’ s It.  526 ; Holt’sN.  P. Kep.  242. 

MISSISSIPPI.  Tlie  name  of  one  of 
the  new  states  of  the  United  States  of 
America.  This  state  was  admitted  into 
the  Union  by  a resolution  of  congress 
passed  the  10th  day  of  December,  1817, 
3 Story’s  L.  U.  S.  1716,  by  which  it  is 
“ Resolved,  that  the  state  of  Mississippi 
shall  lx)  one,  and  is  hereby  declared  to  bo 
one  of  the  United  States  of  America,  and 
admittixl  into  the  Union  on  an  equal 
footing  with  the  original  states,  iu  all 
respects  whatever.” 

2. — The  constitution  of  this  state  was 
adopted  at  the  town  of  Washington  the 
15th  day  of  August,  18 17.  It  was  re- 
vised by  a convention  and  adopted  on 
the  26th  day  of  October,  1832,  when  it 
wont  into  operation. 

8. — By  the  second  article  of  the  con- 
stitution, a provision  is  made  for  the  dis- 
tribution of  powers  as  follows,  namely  : 


§ 1 . Tho  powers  of  the  government  of 
the  state  of  Mississippi,  shall  be  divided 
into  three  distinct  departments,  and  each 
of  them  confided  to  a separate  body  of 
magistracy;  to  wit;  those  which  are  legis- 
lative to  one,  those  which  are  judicial  to 
another,  and  those  which  are  executive 
to  another. 

4. — 2.  No  person,  or  collection  of  per- 
sons, bciug  of  one  of  these  departments, 
shall  exercise  any  power  properly  belong- 
ing to  either  of  the  others,  except  iu  the 
instances  hereinafter  expressly  directed 
or  permitted. 

6. — 1st.  The  legislative  power  of  this 
state  is  vested  in  two  distinct  branches : 
the  one  styled  “ the  Senate,”  tho  other, 
“the  House  of  Representatives and 
both  together  “ the  Legislature  of  tho 
state  of  Mississippi.” 

6.  — The  following  regulations  con- 
tained iu  the  third  article  of  the  consti- 
tution apply  to  both  branches  of  tho 
legislature. 

7.  — § 16.  Each  house  may  determine 
the  rules  of  its  own  proceedings,  punish 

I members  for  disorderly  behaviour,  and 
with  the  consent  of  two-thirds,  expel  a 
member,  but  not  a second  time  for  the 
same  cause;  and  shall  have  all  other 
powers  necessary  for  & branch  of  the 
legislature  of  a free  aud  independent 
state. 

8.  — § 17.  Each  house  shall  keep  a 
journal  of  its  proceedings,  and  publish 
the  same ; and  the  yeas  and  nays  of  the 
members  of  either  house,  on  any  Ques- 
tion, Hindi  at  tho  desire  of  any  three 
members  present,  bo  entered  ou  tho 
journal. 

0. — § 18.  When  vacancies  happen  in 
either  house,  the  governor,  or  the  person 
exercising  the  powers  of  the  governor, 
shall  issue  writs  of  election  to  fill  such 
vacancies. 

10. — § 19.  Senators  and  representa- 
tives shall  in  all  cases,  except  of  treason, 
nlony,  or  breaoh  of  the  pence,  be  privi- 
leged from  arrest  during  the  session  uf 
the  legislature,  aud  in  going  to  and  re- 
turning from  the  same,  allowing  one  day 
for  every  twenty  miles  such  member  may 
reside  from  the  place  at  which  the  legis- 
laturo  is  convened. 
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1 1 .  — § *20.  Each  house  may  punish 
by  imprisonment,  during  the  session,  any 
person,  not  a member,  for  disrespectful 
or  disorderly  behaviour  in  its  presence, 1 
or  for  obstructing  any  of  its  proceedings : > 
Provided,  such  imprisonment  shall  not, 
at  anyone  time,  exceed  forty-eight  hours.  1 

12.  — §21.  The  doors  of  each  house 
shall  1*3  open,  except  on  such  oocasions 
of  great  emergency,  as,  in  the  opinion  of 
the  house,  may  require  secrecy. 

13.  — §*22.  Neither  house  shall,  with- 1 
out  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other 
place  than  that  in  which  they  may  be 
sitting. 

1 4.  — § 23.  Pills  may  originate  in 
either  house,  and  be  amended,  altered  or 
rejected  by  the  other,  but  no  bill  shall 
have  the  force  of  a law,  until  on  throe 
several  days,  it  be  read  in  each  house, 
and  free  discussion  bo  allowed  thereon, 
unless  four  fifths  of  the  house  in  which 
the  bill  shall  be  pending,  may  deem  it 
expedient  to  dispense  with  this  rule  ; 
and  every  bill  having  passed  both  houses, 
shall  be  signed  by  the  speaker  and  pre- 
sident of  their  respective  houses. 

15.  — §24.  All  bills  for  raising  reve- 
nue shall  originate  in  the  house  of  rep- 
resentatives, but  the  senate  may  amend 
or  reject  them  as  other  hills. 

16.  — §25.  Each  member  of  the  legis- 
lature shall  receive  from  the  public  trea- 
sury a compensation  for  his  services, 
which  may  be  increased  or  diminished 
by  law ; but  no  increase  of  compensation 
shall  take  effect  during  the  session  at 
which  such  increase  shall  have  beeu 
made. 

17.  — §26.  No  senator  or  representa- 
tive shall,  during  the  term  for  which  he 
shall  have  been  elected,  nor  for  one  year 
thereafter,  be  appointed  to  any  civil  office 
of  profit  under  this  state,  which  shall 
have  been  created,  or  the  emoluments  of 
which  shall  have  been  increased,  during 
such  term,  except  such  offices  as  may  be 
filled  by  elections  by  the  people;  and 
no  member  of  either  house  ot  the  legis- 
lature shall,  after  the  commencement  of 
the  first  session  of  the  legislature  after 
his  election  and  during  the  remainder  of 
the  term  fur  which  he  is  elected,  be  eligi- 


ble to  auy  office  or  place,  the  appoint- 
ment to  which  may  be  made  in  whole  or 
in  part  by  cither  branch  of  the  legisla- 
ture. 

IS. — § 27.  No  judge  of  any  court  of 
law  or  equity,  secretary  of  state,  attorney 
general,  clerk  of  any  court  of  record, 
sheriff  or  collector,  or  any  person  hold- 
ing a lucrative  office  under  the  United 
States  nr  this  state,  shall  he  eligible  to 
the  legislature : Provided,  That  offices 
in  the  militia,  to  which  there  is  attached 
no  annual  salary,  and  the  office  of  justice 
of  the  peace,  shall  not  be  deemed  lucra- 
tive. 

19.  — §28.  No  person  who  hath  here- 
tofore beeu,  or  hereafter  may  be,  a col- 
lector or  holder  of  public  moneys,  shall 
have  a seat  in  either  house  of  the  legis- 
lature, until  such  person  shall  have  ac- 
counted for,  and  paid  into  the  treasury, 
all  sums  for  which  he  maybe  accountable. 

20.  — § 29.  The  first  election  for  sena- 
tors and  representatives  shall  be  general 
throughout  the  state,  and  shall  he  held 
on  the  first  Monday  and  day  following  in 
November,  1833;  and  thereafter,  there 
shall  be  biennial  elections  for  senators 
to  fill  the  places  of  those  whose  term  of 
service  may  have  expired. 

21.  — § 30.  The  first  and  all  future 
sessions  of  the  legislature  shall  be  held 
in  the  town  of  Jackson,  in  the  county  of 
Hinds,  until  the  year  1850.  During  the 
first  session  thereafter,  the  legislature 
shall  have  power  to  designate  by  law 
the  permanent  seat  of  government: 
Provided,  however,  That  unless  such 
designation  be  theu  made  by  law,  the 
seat  of  government  shall  continue  j>er- 
mauently  at  the  town  of  Jackson.  The 
first  session  shall  commence  on  the  third 
Monday  in  November,  m the  year  1833. 
And  in  every  two  years  thereafter,  at 
such  time  as  may  be  prescribed  by  law. 

22.  — 1 . The u nate.  U ndor  this  head 
will  be  considered  the  qualification  of 
senators;  their  number;  by  whom  they 
are  elected  ; the  time  for  which  they  are 

I elected.  1 . No  person  shall  he  a sena- 
tor unless  he  he  a citizen  of  the  l nited 
States,  and  shall  have  been  an  inhabitant 
of  this  state  for  four  years  next  preceding 
1 his  election,  and  the  last  year  thereof  a 
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resident  of  the  district  for  which  he  shall 
he  chosen,  and  have  attained  the  age  of 
thirty  years.  Art.  3,  s.  14.  2.  The 
number  of  senators  shall  never  be  less 
than  one  fourth,  nor  more  than  one 
third,  of  the  whole  number  of  represen- 
tatives. Art.  3,  s.  10.  3.  The  qualiti- 

cations  of  electors  is  as  follows : every 
free  white  male  person  of  the  age  of 
twenty-one  years  or  upwards,  who  shall 
In-  a citizen  of  the  1'nited  States,  and 
shall  have  resided  in  this  state  one  year 
next  preceding  an  election,  and  the  last 
four  months  within  the  county,  city,  or 
town  in  which  he  offers  to  vote,  shall  lx* 
deemed  a qualified  elector.  Art.  3,  s. 
1.  4.  The  senators  shall  be  chosen  for 

four  years,  ami  on  their  being  convened 
in  consequence  of  the  first  election,  they 
shall  be  divided  by  lot  from  their  re- 
spective districts  into  two  classes,  as 
nearly  equal  as  can  be.  And  the  seats  of 
the  senators  of  the  first  class  shall  be  va- 
cated at  the  expirat  ion  of  the  second  year. 

23.  — 2.  The  house  of  rcjYrrscn tatircs,  j 
will  be  considered  in  the  same  order  that 
has  been  observed  in  relation  to  the 
senate. — 1.  No  person  shall  be  a repre- 
sentative unless  he  be  a citizen  of  the 
United  States,  and  shall  have  been  an 
inhabitant  of  this  state  two  years  next 
preceding  his  election,  and  the  last  year 
thereof  a resident  of  the  county,  city  or 
town  for  which  he  shall  be  chosen  ; and 
shall  have  attained  the  age  of  twenty- 
one  years.  Art.  3,  s.  7.-2.  The  num- 1 
ber  of  representatives  shall  not  be  less  ' 
than  thirty-six,  nor  more  than  one  hun- 
dred. Art.  3,  s. !). — 3.  They  are  elected 
by  the  same  electors  who  elect  sena- 1 
tors.  Art.  3,  s.  1. — 1.  The  represen- 
tatives are  chosen  every  two  years  on  the 
first  Monday  and  day  following  in  No- 
vember. They  serve  two  years  from  the 
day  of  the  commencement  of  the  general 
election  and  no  longer.  Art.  3,  s.  5 and  0. 

24.  — 2d.  The  judicial  potocr.  By  the 
fourth  article  of  the  constitution,  the  judi- 
cial power  is  distributed  os  follows, namely: 

§ 1 • The  judicial  power  of  this  state 
shall  be  vested  in  one  high  court  of  errors 
ami  appeals,  and  such  other  courts  of 
law  and  equity  as  are  hereafter  provided 
for  in  this  constitution. 
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25. — § 2.  The  high  court  of  errors 
and  appeals  shall  consist  of  three  judges, 
any  two  of  whom  shall  form  a quorum. 
The  legislature  shall  divide  the  state  into 
three  districts,  and  the  qualified  electors 
of  each  district  shall  elect  one  of  said 
judges  for  the  term  of  six  years. 

2b. — § 3.  The  office  of  one  of  said 
judges  shall  be  vacated  in  two  years,  and 
of  one  in  four  years,  and  of  one  in  six 
years,  so  that  at  the  expiration  of  every 
two  years,  one  of  said  judges  shall  he 
elected  as  aforesaid. 

27.  — §4.  The  high  court  of  errors  and 
appeals  shall  have  no  jurisdiction,  but 
such  as  properly  belongs  to  a eourt  of 
errors  ami  appeals. 

28.  — § 5.  All  vacancies  that  may  oc- 
cur in  said  court,  from  death,  resignation 
or  removal,  shall  he  tilled  by  election  ns 
aforesaid.  Provided,  however,  that  if 
the  unexpirod  term  do  not  exceed  one 
year,  the  vacancy  shall  be  filled  by  ex- 
ecutive appointment. 

2fl. — § tj.  No  person  shall  lie  eligible 
to  the  office  of  judge  of  the  high  court 
of  errors  and  upjicnls,  who  shall  not  have 
attained,  at  the  time  of  his  election,  the 
age  of  thirty  years. 

30.  — $ 7.  The  high  eourt  of  errors 
and  appeals  shall  l»e  held  twice  in  eaeh 
year,  at  such  place  as  the  legislature 
shall  direct,  until  the  year  eighteen  hun- 
dred mid  thirty-six,  and  afterwards  at  the 
seat  of  government  of  the  state. 

31.  — § N.  The  secretary  of  slap*,  on 
receiving  all  the  official  returns  of  the 
first  election,  shall  proceed,  forthwith,  in 
the  presence  and  with  the  assistance  of 
two  justices  of  the  jieace,  to  determine 
by  lot  among  the  three  candidates  having 
the  highest  number  of  votes,  which  of 
s-iid  judges  elect  shall  serve  for  the  term 
of  two  years,  which  shall  serve  for  the 
term  of  four  years,  and  which  shall  servo 
for  the  term  of  six  years,  ami  having  so 
determined  the  same,  it  shall  be  the  duty 
oi  the  governor  to  issue  commissions  ac- 
cordingly. 

32. — § 0.  No  judge  shall  sit  on  the 
trial  of  any  cause  when  the  |>artics  or 
either  of  them  shall  be  connected  with 
him  by  affinity  or  consanguinity,  or  when 

j he  may  be  interested  in  the,  same,  except 
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by  consent  of  the  judge  and  of  the  par- 
ties ; and  whenever  a quorum  of  said 
court  are  situated  as  aforesaid,  the  gover- 
nor of  the  state  shall  in  such  case  specially 
commission  two  or  more  men  of  law 
knowledge  for  the  determination  thereof. 

88. — § 10.  The  judges  of  said  court 
shall  receive  for  their  services  a compen- 
sation to  he  fixed  by  law,  which  shall  not 
be  diminished  during  their  continuance 
in  office. 

84. — § 11.  The  judges  of  the  circuit 
court  shall  be  elected  by  the  qualified 
electors  of  each  judicial  district,  and  hold 
their  offices  for  the  term  of  four  years, 
and  reside  in  their  respective  districts. 

35. — § 12.  No  person  shall  be  eligible 
to  the  office  of  judge  of  the  circuit  court, 
who  shall  not  at  the  time  of  his  election, 
have  attained  the  age  of  twenty-six  years. 

30. — § 13.  The  state  shall  be  divided 
into  convenient  districts,  and  each  dis- 
trict shall  contain  not  less  than  three  uor  ' 
more  than  twelve  counties. 

87. — § 14.  The  circuit  court  shall ; 
have  original  jurisdiction  in  all  matters, 
civil  and  criminal,  within  this  state  ; but 
in  civil  cases  only  when  the  principal  of 
the  sum  in  controversy  exceeds  fifty  dol- 
lars. 

38.  — § 15.  A circuit  court  shall  be 
held  in  each  county  of  this  state,  at  least 
twice  in  each  year;  and  the  judges  of 
said  courts,  shall  interchange  circuits 
with  each  other,  in  such  manner  as  may 
be  prescribed  by  law,  and  shall  receive 
for  their  services  a compensation  to  be 
fixed  by  law,  which  shall  not  be  dimin- 
ished during  their  continuance  in  office.  | 

39.  — § 1G.  A separate  superior  court 
of  chancery  shall  be  established,  with  full 
jurisdiction  in  all  matters  of  equity  ; 
Provided,  however,  the  legislature  may 
give  to  the  circuit  courts  of  each  county  ; 
equity  jurisdiction  in  all  cases  where  the  ' 
value  of  the  thing,  or  amount  in  contro- 
versy, does  not  exceed  five  hundred  dol- 
lars ; also,  in  all  cases  of  divorce,  and  , 
for  the  foreclosure  of  mortgages.  The  , 
chancellor  shall  be  elected  by  the  quali- 
fied electors  of  the  whole  state,  for  the 
term  of  six  years,  and  shall  bo  at  least, 
thirty  years  old  at  the  time  of  his  elec- 
tion. 


40.  — § 1 7.  The  style  of  all  process, 
shall  lie  “The  state  of  Mississippi,”  and 

I all  prosecutions  shall  lie  carried  on  in 
the  name  and  by  the  authority  of  “The 
state  of  Mississippi,”  and  shall  conclude 
( “against  the  peace  and  dignity  of  the 
, same.” 

41.  — § 18.  A court  of  probates  shall 
| ho  established  in  each  county  of  this 

state,  with  jurisdiction  in  all  matters 
testamentary  and  of  administration  in 
orphans’  business  and  the  allotment  of 
dower,  in  cases  of  idiotcy  and  lunacy, 

| and  of  persons  mm  coinvos  ; the 

judge  of  said  court  shall  be  elected  by 
| the  qualified  electors  of  the  respective 
counties,  for  the  term  of  two  years. 

I 42. — § 11).  The  clerk  of  the  high 

court  of  errors  and  appeals  shall  he  ap- 
pointed by  said  court,  fur  the  term  of 
four  years,  and  the  clerks  of  the  circuit, 
probate,  and  other  inferior  courts,  shall 
be  elected  by  the  qualified  electors  of  the 
respective  counties,  and  shall  hold  their 
offices  for  the  term  of  two  years. 

43.  — ^ 20.  The  qualified  electors  of 
each  county  shall  elect  five  persons  for 
the  term  of  two  years,  who  shall  consti- 
tute a board  of  police  for  each  county,  a 
majority  of  whom  may  transact  business; 
which  body  shall  have  full  jurisdiction 
over  roads,  highways,  ferries,  and  bridge*) 
and  all  other  matters  of  county  police, 
and  shall  order  all  county  elections  to 
till  vacancies  that,  may  occur  in  the  offices 
of  their  respective  counties : the  clerk  of 
the  court  of  probate  shall  be  the  clerk  of 
the  board  of  county  police. 

44.  — § 21 . No  person  shall  be  eligible 
as  a member  of  said  board,  who  shall  not 
have  resided  one  year  in  the  county : but 
this  qualification  shall  not  extend  to  such 
new  counties  as  may  hereafter  be  estab- 
lished until  one  year  after  their  organi- 
zation; and  all  vacancies  that  may  occur 
in  said  board  shall  be  supplied  by  elec- 
tion as  aforesaid  to  fill  the  uuexpired 
term. 

45.  — § 22.  The  judges  of  all  the 
courts  of  the  state,  and  also  the  mem- 
bers of  the  board  of  county  police,  shall 
in  virtue  of  their  offices  be  conservators 
of  the  peace,  and  shall  be  by  law  vested 
with  ample  powers  in  this  respect. 
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4(3. — § 23.  A competent  number  of 
justices  of  the  peace  and  constables  shall 
be  chosen  in  each  county  by  the  qualified 
electors  thereof,  by  districts,  who  shall  ( 
hold  their  offices  for  the  term  of  two 
years.  The  jurisdiction  of  justices  of 
the  peace  shall  be  limited  to  causes  in 
which  the  principal  of  the  amount  in 
controversy  shall  not.  exceed  fifty  dollars,  j 
In  all  causes  tried  by  a justice  of  the 
peace,  the  right  of  appeal  shall  be  secured 
under  such  rules  ami  regulations  as  shall 
be  prescribed  by  law. 

47.  — § *24.  The  legislature  may  from 
time  to  time  establish  such  other  inferior 
courts  as  may  be  deemed  necessary,  and 
abolish  the  same  whenever  they  shall 
deem  it  expedient 

48.  — § 25.  There  shall  be  an  attorney 
general  elected  by  the  qualified  electors 
of  the  state;  and  a competent  number 
of  district  attorneys  shall  be  elected  by 
qualified  voters  of  their  respective  dis- 
tricts, whose  compensation  and  term  of 
service  shall  be  prescribed  by  law. 

41). — J 2(5.  The  legislature  shall  pro- 
vide by  law  for  determining  contested 
elections  of  judges  of  the  high  court  of 
errors  aud  appeals,  of  the  circuit  and 
probate  courts,  and  other  officers. 

50.  — ^ 27.  The  judges  of  the  several 
courts  of  this  state,  for  wilful  neglect  of 
duty  or  other  reasonable  cause,  shall  be 
removed  by  the  governor  on  the  address 
of  two-thirds  of  both  houses  of  the  legis- 
lature; the  address  to  be  by  joiut  vote 
of  both  houses.  The  cause  or  causes  for 
which  such  removal  shall  bo  required, 
shall  be  stated  at  length  in  such  address, 
and  on  the  journals  of  each  house.  The 
judge  so  intended  to  be  removed,  shall 
be  notified  and  admitted  to  a hearing  iu 
his  own  defence  before  auy  vote  for  such  I 
address  shall  pass;  the  note  on  such 
address  shall  he  taken  by  yeas  and 
nays,  and  entered  on  the  journals  of  i 
each  house. 

51.  — $ 28.  Judges  of  probate,  clerks, 
sheriffs,  aud  other  county  officers,  for, 
wilful  neglect  of  duty,  or  misdemeanor 
in  office,  shall  be  liable  to  presentment  | 
or  indictment  by  a grand  jury,  and  trial 
by  a petit  jury,  and  upon  conviction 
shall  be  removed  front  office. 


52.  — 3d.  The  chief  executive  power 
of  this  state  shall  be  vested  in  a governor. 
It  will  be  proper  to  consider  his  qualifi- 
cations; by  whom  lie  is  elected;  the 
time  for  which  he  is  elected ; his  rights, 
duties,  and  powers;  aud  how  vacancies 
are  supplied  when  the  office  of  governor 
becomes  vacant. 

53.  — 1.  The  governor  shall  be  at 
least  thirty  years  of  age,  shall  have  been 
a citizen  of  the  Unitea  States  for  twouty 
years,  shall  have  resided  in  this  state  at 
least  five  years  next  preceding  the  day 
of  his  election,  aud  shall  not  be  ca- 
llable of  holding  the  office  more  than 
four  in  any  term  of  six  years.  Art.  5, 

j s.  3. 

54.  — 2.  The  governor  shall  bo  elected 
by  the  qualified  electors  of  the  state. 

j Art.  5,  s.  2. 

55.  — 3.  He  shall  hold  his  office  for 
two  years  from  the  time  of  his  installa- 
tion. Art.  5,  s.  1. 

5(5. — 4.  He  shall,  at  stated  times, 

I receive  for  his  services  a compensation 
' which  shall  not  be  increased  or  dimi- 
nished during  tfie  term  for  which  he 
shall  be  elected.  Art.  5,  s.  4. 

57.  — 5.  He  shall  be  commander  in 
chief  of  the  army  aud  navy  in  tills  state, 
and  of  the  militia,  except  when  they 
shall  be  called  into  the  service  of  the 
United  States.  Art.  5,  s.  5. 

58.  — 0.  He  may  require  information 
in  writing,  from  the  officers  in  the  execu- 
tive department,  on  any  subject  relating 
to  the  duties  of  their  respective  offices. 
Art.  5,  s.  0. 

50. — 7.  He  may,  in  cases  of  emer- 
gency, convene  the  legislature  at  the 
seat  of  government,  or  at  a different 
place,  if  that  shall  have  become,  since 
their  lust  adjournment,  dangerous  from 
an  enemy  or  from  disease;  and  in  case 
of  disagreement  between  (he  two  houses 
with  respect  to  the  time  of  adjournment, 
adjourn  them  to  such  time  as  he  shall 
think  proper,  not  beyond  the  day  of  the 
next  stated  meeting  of  the  legislature. 
Art.  5,  s.  7. 

GO.— -8.  He  shall  from  time  to  time 
give  to  the  legislature  information  of 
the  state  of  the  government,  aud  recom- 
mend to  their  consideration  such  mea* 
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.mires  as  lie  may  deem  necessary  and 
expedient.  Art.  5,  s.  8. 

61. — 9.  He  shall  take  care  that  tlio 
laws  be  faithfully  executed.  Art.  5,  b.  9. 

0*2. — 10.  In  ail  criminal  and  penal 
cases,  except  in  those  of  treason  and  im- 
peach incut,  he  shall  have  power  to  grant 
reprieves  aud  pardons,  and  remit  lines; 
and  in  cases  of  forfeiture  to  stay  the  col- 
lection until  the  end  of  the  next  session 
of  the  legislature,  and  to  remit  forfeitures 
by  and  with  the  advice  and  consent  of  the 
senate.  In  eases  of  treason  he  shall  havo 
power  to  grant  reprieves  by  aud  with  the 
advice  and  consent  of  the  senate,  but 
may  respite  the  sentence  until  the  end 
of  the  next  session  of  the  legislature. 
Art.  5,  s.  10. 

63.  — 1 1.  All  commissions  shall  be  in 
the  name  and  by  the  authority  of  the 
state  of  Mississippi;  be  sealed  with  the 
great  seal,  and  signed  by  the  governor; 
and  be  attested  by  the  secretary  of  state. 
The  governor  is  also  invested  with  the 
veto  power.  Art.  5,  s.  15  and  16. 

64.  — Whenever  the  office  of  governor 
shall  become  vacant  by  death,  resigna- 
tion, removal  from  office,  or  otherwise, 
the  president  of  the  senate  shall  exercise 
the  office  of  governor  uutil  another  go- 1 
vemor  shall  be  duly  qualified  ; and  in 
case  of  the  death,  resignation,  removal 
from  office,  or  other  disqualifications  of 
the  president  of  t he  senate  so  exercising 
the  office  of  governor,  the  speaker  of  the 
house  of  representatives  shall  exercise  ( 
the  office,  until  the  president  of  the 
senate  shall  have  been  chosen ; and  when 
the  office  of  governor,  president  of  the 
seuate,  and  speaker  of  the  house  sliall 
become  vacant,  in  the  recess  of  the  senate, 
the  person  acting  as  secretary  of  state 
for  the  time  being,  shall  by  proclamation 
convene  the  senate,  that  a president  may  I 
be  chosen  to  exercise  the  office  of  go- 
vernor. Art.  5,  s.  17. 

MISSOURI.  The  name  of  oue  of  the 
new  states  of  the  United  States  of  Ame- 
rica. This  state  was  admitted  into  the 
Union  by  a resolution  of  congress,  ujo  1 
proved  March  2, 1821,  3 Story’s  L.  U.  S. 
1823,  by  which  it  is  resolved,  that  Mis-, 
souri  sliall  be  admitted  into  this  Union 
on  an  equul  footing  with  the  original 


states,  in  all  respects  whatever.  To  this 
resolution  there  is  a condition  which  hav- 
ing been  fulfilled,  it  is  now  useless  hero 
to  repeat. 

2.  — The  convention  which  formed  tho 
constitution  of  this  state  assembled  at 
St.  Louis,  on  Monday  the  12th  of  June, 
1820,  and  continued  by  adjournment, 
till  the  19th  day  of  July,  1820,  when 
the  constitution  was  adopted  establishing 
“ an  independent  republic  by  the  name 
of  the  4 state  of  Missouri/  ” 

3.  — The  powers  of  the  government 
arc  divided  into  three  distinct  depart- 
ments, each  of  which  is  confided  to  a 
separate  magistracy.  Art.  2. 

4.  — 1st.  The  legidutive  power  is  vest- 
ed in  a general  assembly,  which  consists 
of  a senate  and  house  of  representatives. 
1 . The  senate  is  to  consist  of  not  less 
than  fourteen  nor  more  than  thirty-three 
members.  The  senators  are  chosen  by 
the  electors  for  the  term  of  four  years ; 
one-half  of  the  senators  are  chosen  every 
second  year.  2.  The  house  of  represen- 
tatives is  never  to  consist  of  more  than 

| one  hundred  members.  The  members 
are  chosen  by  the  qualified  electors  every 
second  year. 

5.  — 2d.  The  executive  power  is  vested 
in  a governor  and  licuteuaiit-goveruor : 
1.  The  supreme  executive  power  is  vest- 
ed in  a chief  magistrate,  styled  “ the  go- 
vernor of  the  state  of  Missouri. n Art.  4, 
s.  1.  lie  is  elected  by  the  people,  aud 
holds  his  office  for  four  years,  and  uutil 
a successor  be  duly  appointed  and  qua- 
lified. Art.  4,  s.  3.  lie  is  invested  with 
the  veto  power.  Art.  4,  a.  10.  The 
lieutenant-governor  is  elected  at  the  same 
time,  in  the  same  manner,  for  the  same 
term,  and  is  required  to  possess  the  same 
qualifications  as  the  governor.  Art.  4, 
s.  14.  He  is  by  virtue  of  his  office  pre- 
sident of  the  senate,  and  when  the  office 
of  governor  becomes  vacant  by  death, 
resignation,  absence  from  the  state,  re- 
moval from  office,  refusal  to  qualify,  or 
otherwise,  the  lieutenant-governor  pos- 
sessos  all  the  powers  and  discharges  all 
the  duties  of  governor  until  such  vacancy 
be  filled,  or  the  governor,  so  absent  or 
impeached,  shall  return  or  be  acquitted. 
Aud  in  such  case  there  shall  be  a now 
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election  after  three  months  previous 
notice. 

(5. — 3d.  Tha  Judina t powers  arc  vest- 
ed by  the  6th  article  of  the  constitution 
us  follows  : 

$ 1.  The  judicial  powers,  as  to  matters 
of  law  and  equity,  shall  be  vested  in  a 
" supreme  court/’  in  a “chancellor/'  in 
“■circuit  courts,"  and  in  such  inferior 
tribunals  sis  the  gcnerul  assembly  nuiv, 
from  time  to  time,  ordain  and  establish. 

7.  — 2.  The  supreme  court,  except  in 
cases  otherwise  directed  by  this  constitu- 
tion, shall  have  appellate  jurisdiction 
only,  which  shall  bo  eo-extonsive  with 
the  state,  under  the  restrictions  and  limi- 
tations in  this  constitution  provided. 

8.  — 3.  The  supreme  court  shall  have 
a general  sujicriutending  control  over  all 
inferior  courts  of  law.  it  shall  have 
power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certiorari,  and 
other  original  remedial  writs;  and  to 
hear  and  determine  the  same. 

9.  — 4.  The  supreme  court  shall  con- 
sist of  three  judges,  any  two  of  whom 
shall  be  a quorum,  and  the  said  judges 
shall  be  conservators  of  the  peace 
throughout  the  state. 

1 0.  — 5.  The  state  shall  be  divided  into 
convenient  districts,  not  to  exceed  four  ; 
in  each  of  which  the  supreme  court  shall 
hold  two  sessions  annually,  at  such  place 
as  the  general  assembly  shall  appoint; 
and  when  sitting  in  either  district,  it 
shall  exercise  jurisdiction  over  causes 
originating  in  that  district  only:  pro- 
vided, however,  that  the  general  assem- 
bly may,  at  any  time  hereafter,  direct  by 
law,  that  the  said  court  shall  be  held  at 
one  place  only. 

11.  — 0.  The  circuit  court  shall  have 
jurisdiction  over  all  criminal  cases  which 
shall  not  lie  otherwise  provided  for  by 
law ; and  exclusive  original  jurisdiction 
in  all  civil  cases  which  shall  not  be  cog- 
nizable before  justices  of  the  peace,  until 
otherwise  directed  by  the  gcuerul  assem- 
bly. It  shall  hold  its  terms  in  such 
place  in  each  county  as  may  be  by  law 
directed. 

1 2.  — 7.  The  state  shall  be  divided  into 
convenient  circuits,  for  each  of  which  a 
judge  shall  be  appointed,  who  after  his 


appointment,  shall  reside,  and  be  a con- 
servator of  the  peace,  within  the  circuit 
for  which  he  shall  be  appointed. 

18. — 8.  The  circuit  courts  shall  exer- 
cise a superintending  control  over  all 
such  inferior  tribunals  as  the  general 
assembly  may  establish ; and  OVcr  jus- 
tices of  the  peace  in  each  county  in  their 
respective  circuits. 

14.  — 9.  The  jurisdiction  of  the  court 
of  chancery  shall  be  co-extensivc  with 
the  state,  aud  the  times  and  places  of 
holding  its  sessions  shall  be  regulated  in 
the  same  manner  as  those  of  the  supreme 
court. 

15.  — 10.  The  court  of  chancery  shall 
have  original  and  appellate  jurisdiction 
in  all  matters  of  equity,  and  a general 
control  over  executors,  administrators, 
guardians,  and  minors,  subject  to  appeal, 
in  all  cases,  to  the  supreme  court,  under 
such  limitations  jus  the  general  assembly 
may  by  law  provide. 

10. — 11.  Until  the  general  assembly 
shall  deem  it  expedient  to  establish  in- 
ferior courts  of  chancery,  the  circuit 
courts  shall  have  jurisdiction  in  matters 
of  equity,  subject  to  appeal  to  the  court 
of  chancery,  in  such  manner,  and  under 
such  restrictions,  as  shall  be  prescribed 
by  law. 

17.  — 12.  Inferior  tribunals  shall  be 
estjiblishcd  in  each  county,  for  the  trans- 
action of  all  county  busiuess;  for  ap- 
pointing guardiaus ; for  gran  ting  letters 
testamentary,  and  of  administration ; and 
for  settling  the  accounts  of  executors, 
administrators,  and  guardians. 

18.  — 13.  The  governor  shall  nomi- 
nate, and,  by  and  with  the  advice  and 
consent  of  the  senate,  appoint  the  judges 
of  the  supreme  court,  the  judges  of  the 
circuit  courts,  and  the  chancellor,  each 
of  whom  shall  hold  his  oilicc  (hiring 
good  behaviour,  and  shall  receive  for  his 
services  a compensation,  which  shall  not 
he  diminished  during  his  continuance  in 
office,  aud  which  shall  not  be  less  than 
two  thousand  dollars  annually. 

19.  — 14.  No  person  shall  be  ap- 
pointed a judge  in  the  supreme  court! 
nor  of  a circuit  court,  nor  chancellor? 
before  he  shall  have  attained  to  the  Jigc 
of  thirty  years;  nor  shall  uny  person 
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continue  to  exercise  the  duties  of  any  of 
said  offices  after  he  shall  have  attained 
to  the  age  of  sixty-five  years. 

20.  — 15.  The  courts  respectively 
shall  appoint  their  clerks,  who  shall  hold 
their  offices  during  good  behaviour.  For 
any  misdemeanor  in  office,  they  shall  be 
liable  to  be  tried  and  removed  by  the 
supreme  court,  iu  such  manner  as  the 
general  assembly  shall  by  law  provide. 

21.  — l(i.  Any  judge  of  the  supreme 
court,  or  of  the  circuit  court,  or  the 
chancellor,  may  be  removed  from  office 
on  the  address  of  two-thirds  of  each 
house  of  the  general  assembly  to  the 
governor  for  that  purpose;  but  each 
house  shall  state  on  its  respective  journal 
the  cause  for  which  it  shall  wish  the 
removal  of  such  judge  or  chancellor,  and 
give  him  notice  thereof;  and  ho  shall 
nave  the  right  to  he  heard  in  his  defence 
in  such  manner  as  the  general  assembly 
shall  by  law  direct;  hut  no  judge  nor 
chancellor  shall  be  removed  in  this  man- 
ner for  any  cause  for  which  he  might 
have  l>een  impeached. 

2*2. — 17.  In  each  county  there  shall 
be  appointed  as  many  justices  of  the 
peace  as  the  public  good  maybe  thought 
to  require.  Their  powers  and  duties, 
and  their  dumtiou  iu  office,  shall  be 
regulated  by  law. 

23.  — 18.  An  attorney  general  shall 
bo  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate, 
lie  shall  remain  in  office  four  years,  and 
shall  perform  such  duties  as  shall  be  re- 1 
quired  of  him  by  law. 

24.  — 19.  All  writs  and  process  shall 
run,  and  all  prosecutions  shall  be  con- 
ducted in  the  name  of  the  u state  of  M is- 
souri ;”  all  writs  shall  be  tested  by  the 
clerk  of  the  court  from  which  they  shall 
be  issued,  ami  all  indictments  shall  con- 
clude, “ against  the  peace  and  dignity  of 
the  state.” 

MISTAKE,  contract*,  is  an  error! 
committed  in  relation  to  some  matter  of 
fact  affecting  the  rights  of  one  of  the  1 
parties  to  a contract, 

2. — Mistakes  in  making  a contract  are 
distinguished  ordinarily  into,  first,  mis- 
takes as  to  the  motive;  secondly,  mis- 
takes as  to  the  persou,  with  whulu  the  j 


contract  is  made ; thirdly,  as  to  the 
subject  matter  of  the  contract;  and, 
lastly,  mistakes  of  fact  and  of  law.  Sec 
Story,  Eq.  Jur.  § 110;  Iff  no  ranee ; 
Motive. 

8. — In  general,  courts  of  equity  will 
correct  and  rectify  all  mistakes  iu  deeds 
and  contracts  founded  on  good  considera- 
tion. 1 Yes.  317;  2 Atk.  203;  Mitf. 
PI.  1 1 G ; 4 Yin.  Ab.  277;  13  Yin.  Ah. 
41 ; 18  E.  Com.  Law  Heps.  14  ; 8 Com. 
Digest,  75;  Madd.  Ch.  Prae.  Index,  h. 
t. ; 1 Story  on  Eq.  eh.  5,  p.  121; 
Jeremy's  Eq.  Jurisa.  13.  3,  pirt  2,  p. 
358.  See  article  Surprise. 

4. — As  to  mistakes  in  the  names  of 
legatees,  see  1 ltop.  Leg.  131 ; Domat, 
1.  4,  t.  2,  s.  1,  n.  22.  As  to  mistakes 
made  in  practice,  and  as  to  the  pro- 
priety or  impropriety  of  taking  advantage 
of  them,  see  Chitt.  Pr.  Index,  h.  t.  As 
to  mistakes  of  law  in  relation  to  contracts, 
see  23  Am.  Jur.  140  to  100. 

MISTRIAL,  is  on  erroneous  trial  on 
account  of  some  defect  in  the  jjersons 
trying,  as  if  the  jury  come  from  the 
wrong  county ; or  because  there  was  uo 
issue  formed,  as  if  uo  plea  he  entered ; 
or  some  other  defect  of  jurisdiction,  3 
Cro.  284;  Hob.  5;  2 M.  & S.  270. 

MISUSER,  is  to  make  an  unlawful 
use  of  a right. 

2. — In  eases  of  public  officers  and  cor- 
porations, a misuser  is  sufficient  to  cause 
the  right  to  be  forfeited.  2 131.  Com. 
153;  5 Pick.  R.  103. 

MITIGATION.  To  make  less  rigor- 
ous or  penal. 

2.  — Crimes  are  frequently  committed 
under  circumstances  which  are  not  justi- 
fiable nor  excusable,  yet  they  show  that 
the  offender  has  been  greatly  tempted ; 
as,  for  example,  when  a starving  man 
steals  bread  to  satisfy  his  hunger,  this 
circumstance  is  taken  into  consideration 
in  mitigation  of  his  sentence. 

3.  — In  actions  for  damages,  for  torts, 
matters  are  frequently  proved  in  mitiga- 
tion of  damages.  In  au  action  for  criminal 
conversation  with  the  plaintiff’s  wife,  for 
example,  evidence  may  be  given  of  the 
wife's  general  had  character  for  want  of 
chastity ; or  of  particular  acts  of  adultery 
committed  by  her,  K*forc  she  became 
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acquainted  with  the  defendant,  1*2  Mod. 
R.  232;  Bull.  N.  V.  27,296;  Selw. 
N.  1\  25;  1 Johns.  Can.  16;  or  that 
the  plaintiff  has  carried  on  a criminal  oon- 
verKation  with  other  women,  Bull.  N.  P. 
27  ; or  that  the  plaintiff’s  wife  has  made 
the  first,  advances  to  the  defendant.  2 
Ksp.  N.  P.  C.  662 ; Selw.  N.  P.  25. 
See  3 Am.  Jur.  287,  313. 

4. — In  actions  for  libel,  although  the 
defendant  cannot  under  the  general  issue 
prove  the  crime,  which  is  imputed  to  the 
plaintiff,  yet  he  is  in  many  cases  allowed 
to  give  evidence  of  the  plaintiff’s  general 
character  in  mitigation  of  damages.  2 
Campb.  R.  251  ; 1 M.  & S.  284. 

MITT Kli,  law  French,  to  put,  to 
send,  or  to  pass;  as  in  it  ter  V estate,  to 
pass  the  estate ; mitter  !e  droit,  to  pass  a 
right.  2 Bl.  Coin.  .324 ; Bnc.  Ab.  Re- 
lease, (C);  Co.  Lit.  193,  273,  b.  Mit- 
ter a lair/Cf  to  put  or  sot  at  large.  Law 
French  Diet.  h.  t. 

MITTIMUS,  in  En</li#h  practice , is  a 
writ  enclosing  a record  sent  to  be  tried 
in  a county  palatine;  it  derives  its  name 
from  the  Latin  word  mittimus,  i(  we 
send.”  It  is  the  jury  process  of  these 
counties,  and  commands  the  proper  offi- 
cer of  the  county  palatine  to  command 
the  sheriff  to  summon  the  jury  for  the 
trial  of  the  cause,  and  to  return  the 
record,  Ac. ; 1 M.  R.  278  ; 2 M.  R.  8-S. 

Mittimus,  crim.  law,  practice.  A 
precept  in  writing,  under  the  hand  and 
seal  of  a justice  of  the  j»caoc,  or  other 
competent  officer,  directed  to  the  gaoler 
or  keeper  of  a prison,  commanding  him 
to  receive  and  Rifely  keep,  a person 
charged  with  an  offence  therein  named, 
until  ho  shall  bo  delivered  by  due  course 
of  law.  Co.  Litt.  590. 

MIX  101).  A compound  made  of 
several  simples  is  said  to  bo  something 
mixed. 

M i x kd  actions,  practice.  An  action 
partaking  of  a real  and  personal  action, 
by  which  real  property  is  demanded,  and 
damages  for  a wrong  sustained : an  eject-  ( 
ment  is  of  this  nature. 

MlXKD  or  COMIHiUNT)  LARCENY,  crim. 
lair,  is  a larceny  which  has  all  the  pro- 
perties of  simple  larceny,  and  is  accom- 
panied with  one  or  both  the  aggravations 


of  violence  to  the  person  or  taking  from 
the  house. 

Mixed  government,  is  a govern- 
ment composed  of  some  of  the  powers  of 
a monarchical,  aristocrat ical,  and  demo- 
cratical  government  *Sco  Government. 

Mixed  property,  is  that  kind  of  pro- 
perty which  is  not  altogether  real  nor 
I personal,  but  a compound  of  both. 

1 leir-lomns,  tomb-stones,  monuments  in 
a church,  and  title  deeds  to  an  estate  are 
of  this  nature.  1 Oh.  Pr.  95;  2 Bl. 
Com.  428;  3 Barn.  & Adolph.  174;  4 
Ringh.  It.  106;  8.  C.  13  Engl.  Com. 
Law  Rep.  362. 

Ml  XT  CONTRACT,  civil  law , is 
one  in  which  one  of  the  parties  confers  a 
benefit  on  the  other,  and  requires  of  the 
latter  something  of  less  value  than  what 
he  has  given  ; as  a legacy  charged  with 
something  of  less  value  than  the  legacy 
itself.  Doth.  Oldig.  u.  12.  8ee  CW 
tract. 

MIXTTON,  is  the  putting  of  different 
goods  or  chattels  together  in  such  a 
maimer  that  they  can  no  longer  be  sepa- 
rated ; as  putting  the  wines  of  two 
different  persons  in  the  same  barrel,  the 
grain  of  several  persons  in  the  same  bag, 
and  the  like. 

2. — The  intermixture  may  he  occa- 
sioned by  the  wilful  act  of  the  party,  or 
owner  of  one  of  the  articles  ; by  the  wil- 
ful act  of  the  stranger ; by  the  negligence 
of  the  owner  or  a stranger;  or  by  acci- 
dent. See  ns  to  the  rights  of  the  parties 
under  each  of  these  circumstances,  the 
article  Confusion  of  goods.  Vide  A so  & 
Man.  Inst.  B.  2,  t.  2,  c.  8. 

MOBBING  ANJ)  RIOTING,  Scotch 
law.  The  general  term  mobbing  and 
rioting  includes  all  those  convocations  of 
the  lieges  for  violent  and  unlawful  pur- 
poses, which  arc  attended  with  injury  to 
the  persons  or  property  of  the  lieges,  or 
terror  and  alarm  to  the  neighbourhood 
iu  which  it  taked  place.  The  two  phrases 
are  usually  placed  together,  but,  never- 
theless, they  have  distinct  meanings,  and 
are  sometimes  used  separately  in  legal 
language;  the  word  mobbiug  being  pe- 
culiarly applicable  to  the  unlawful  assem- 
blage and  violence  of  a numberof  persons, 
aud  that  of  rioting  to  the  outrageous 


MOD 


MOL 


157 


behaviour  of  a single  individual.  Ali- 
son, Prin.  Cr.  Law  of  Scotl.  c.  23,  p. 
509. 

MODEL.  A machine  made  ou  a 
small  scale  to  show  the  maimer  in  which 
it  is  to  be  worked  or  employed. 

2. — The  act  of  congress  of  July  4, 
1836,  section  C,  requires  an  inventor  ( 
who  is  desirous  to  lake  out  a patent  for 
his  invention,  to  furnish  a model  of  his 
invention,  in  all  cases  which  admit  of 
representation  by  model,  of  a convenient 
size  to  exhibit  advantageously  its  several 
parts. 

M ODER  ATE  CASTIGAV  IT,  plead- 
ing the  name  of  a plea  in  trespass  by 
which  the  defendant  justices  an  assault 
and  battery,  because  he  m oderalely  cor- 
rected the  plaintiff,  whom  he  had  a right 
to  correct.  2 Chit.  PI.  576;  2 Dos.  A 
Pull.  224.  Vide  Correction , and  15 
Mass.  K.  347 ; 2 Phil.  Ev.  147 ; Bac. 
Ab.  Assault,  &c.  0. 

2. — This  plea  ought  to  disclose,  in 
geuend  terms,  the  cause  which  rendered 
the  correction  expedient.  3 Salk.  47. 

MODERATOR,  is  a person  appointed 
to  preside  at  a popular  meeting ; some- 
times he  is  called  a chairman. 

310  DO  ET  F O R M A , plead ing.  In 
manner  and  form.  These  words  are  used 
in  tendering  an  issue  in  a civil  case. 

2.  — Their  legal  effect  is  to  put  in  issue 
all  material  circumstances  and  no  other, 
they  may  therefore  be  always  used  with 
safety. 

3.  — These  words  are  sometimes  of  the 
substauce  of  the  issue,  and  sometimes 
merely  words  of  form.  W hen  they  are 
of  the  substance  of  the  issue,  they  put 
in  issue  the  circumstances  alleged  as  con- 
comitants of  the  principal  matter  denied 
by  the  pleader,  such  as  time,  place,  man- 
ner, Ac.  When  not  of  the  substance  of 
the  issue,  they  do  not  put  in  issue  such 
circumstances,  llac.  Ab.  Pleas,  G lj 
La wes’s  PI.  120  ; llardr."  39.  To  de- 
termine when  they  are  of  the  substauce 
of  the  issue  and  when  not  so,  the  estab- 
lished criterion  is,  that  when  the  circum- 
stances of  manner,  time,  place,  Ac. 
alleged  in  connexion  with  the  principal 
fact  traversed,  are  origiuully  and  in  them- 
selves material,  and  therefore  necessary 


to  he  proved  as  stated,  the  words  modo 
et  furniay  are  of  the  sul>stauce  of  the 
issue,  and  do,  consequently,  put  those 
concomitants  in  issue ; but  that  when 
such  concomitants  or  circumstances  are 
not  iu  themselves  material,  and  therefore 
not  necessary  to  he  proved  as  stated,  the 
words  modo  et  formtiy  are  not  of  the  sub- 
stance of  the  issue,  and  consequently  do 
not  put  them  iu  issue.  Lawes  on  l’l. 
120;  and  see  Gould,  PI.  c.  6,  § 22; 
Steph.  PI.  213;  Dane’s  Ah.  Index,  h. 
t. ; Kitch.  232.  See  Bac.  Ab.  Verdict, 
P ; Vin.  Ab.  Modo  et  forma. 

3IODUS,cmf  law.  Mauner;  means; 
way. 

Modus,  ecd.  law.  Where  there  is 
by  custom  a particular  manner  of  tithing 
allowed,  different  from  the  general  law  of 
, taking  tithes  in  kind,  jus  a pecuniary 
compensation,  or  the  performance  of  la- 
bour, or  when  any  means  are  adopted  by 
which  the  general  law  of  tithing  is 
altered,  and  a new  method  of  Diking 
them  is  introduced,  is  called  a hum/ us 
dwimunddy  or  special  manner  of  taking 
tithes.  2 Bl.  Coni.  29. 

MOIIATllA,  French  law.  The  name 
of  a fraudulent  contract  made  to  cover  a 
usurious  loan  of  money. 

2. — It  takes  place  when  an  individual 
buys  merchandise  from  another  ou  u 
credit  at  a high  price,  to  sell  it  imme- 
diately to  the  first  seller,  or  to  a third 
person,  who  acts  as  his  agent,  at  much 
less  price  for  cash.  16  Toull.  n.  44. 

MOIETY.  The  half  of  any  thing, 
as,  if  a testator  liequeath  one  moiety  of 
his  estate  to  A,  and  the  other  to  B,  each 
shall  take  an  equal  part.  Joint  tenants 
are  said  to  hold  by  moieties.  Lit.  125 ; 
3 31.  G.  A S.  274,  283. 

3IO  L EST  AT  ION,  Scotch  law.  The 
name  of  an  action  competent  to  the  pro- 
prietor of  a landed  estate,  against  those 
who  disturb  his  possession.  It  is  chiefly 
used  in  questions  of  comwonty,  or  of 
controverted  marches.  Ersk.  Priu.  B. 
4,  t.  1,  n.  24. 

310LITER  MANUS  IMPOSUIT, 
pleading.  In  an  action  of  trespass  to 
the  person,  the  defendant  frequently  jus- 
tifies by  pleading  that  he  used  no  more 
force  than  was  necessary  to  remove  the 
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plaintiff  who  was  unlawfully  in  the  house 
of  the  defendant,  and  for  this  purpose- 
lie  gently  laid  his  hands  upon  him,  moli- 
tur  man us  imtjosuit. 

2. — This  plea  may  be  used  whenever 
the  defendant  laid  hold  of  the  plaintiff 
to  prevent  his  committing  a breach  of  i 
the  pence. 

8. — VVrlien  supported  by  evidence  it  is  | 
a complete  defence.  Ham.  N.  P.  149; 
2 Chit.  PI.  574,  578;  12  Vin.  Ah. 
182;  Bac.  Abr.  Assault  and  Battery, 
0.  v 

MOLITURA.  Toll  paid  for  grinding 
at  a mill ; multure.  Not  used. 

MONARCHY,  government.  That 
form  of  government  in  which  the  sover- 
eign jxiwer  is  entrusted  in  the  hands  of 
a single  magistrate.  Toull.  tit.  prcl.  n. 
30.  The  country  governed  by  a mon- 
arch is  also  called  a monarchy. 

MONEY.  Gold,  silver  and  some 
other  less  precious  metals,  in  the  progress 
of  civilization  and  commerce,  have  be- 
come the  common  standards  of  value; 
in  order  to  avoid  the  delay  and  inconve- 
nience of  regulating  their  weight  and 
quality  whenever  passed,  the  govern- 
ments of  the  civilized  world  have  caused 
them  to  be  manufactured  in  certain  por- 
tions, marked  with  a stamp  which  attests 
their  value;  this  is  called  money.  1 
Inst.  207;  1 Male’s  Hist.  188;  1 Par- 
dess.  n.  22 ; Horn.  Lois  civ.  liv.  prel.  t. 
8,  s.  2,  n.  (i. 

2.  — For  many  purposes,  bank  notes, 
(q.  v.)  1 Y.  A J.  380;  3 Mass.  405; 
14  Mass.  122;  2 N.  II.  lU*p.  833;  17 
Mass.  600;  7 Cowen,  002 ; 4 Pick.  74 ; 
Brayt.  24;  a check,  4 Bing.  179;  S. 
C.  13  E.  L.  R.  295;  and  negotiable 
notes,  8 Moss.  405 ; will  be  so  consid- 
ered. To  support  a count  for  money  had 
and  received,  the  receipt  by  the  defend- 
ant of  biink  notes,  promissory  notes,  3 
Mas*.  495  ; 3 Shcpl.  285  ; 9 Pick.  93  ; 
7 John.  132;  credit  in  account,  in  the 
books  of  a third  person,  3 Campb.  199 ; 
or  any  chattel  is  sufficient,  4 Pick.  71 ; 
17  Mass.  500  ; will  be  treated  as  money. 
See  7 Wend.  311  ; 8 Wend.  041  ; 7 S. 
A 11.  240;  8 T.  K.  087;  3 B.  A P. 
559  ; 1 Y.  A J.  380. 

3.  — The  constitution  of  the  United 


.States  has  vested  in  congress  the  power 
« to  win  money,  and  regulate  the  value 
thereof.”  Art.  1,  a.  8. 

4. — By  virtue  of  this  constitutional 
authority  the  following  provisions  have 
been  enacted  by  congress. 

1.  Act  of  April  2,  1792,  1 Story’s 
L r.  ft  229. 

§ 9.  That  there  shall  be  from  time  to 
time,  struck  and  coined  at  the  said  mint, 
coins  of  gold,  silver,  and  copper,  of  the 
following  denominations,  values,  and  de- 
scriptions, viz.  eagles;  each  to  bo  of  the 
value  of  ten  dollars,  or  units,  and  to  con- 
tain two  hundred  and  forty-seven  grains 
and  four-eighths  of  a grain  of  pure,  or  two 
hundred  and  seventy  grains  of  standard, 
gold.  Half  eagles:  each  to  be  of  the 
value  of  live  dollars,  and  to  contain  one 
hundred  and  twenty-three  grains  and 
six-eighths  of  a grain  of  pure,  or  one 
hundred  and  thirty-live  grains  of  stand- 
ard, gold.  Quarter  eagles;  each  to  be 
of  the  value  of  two  dollars  and  a half 
dollar,  and  to  contain  sixty-one  grams 
and  seven-eighths  of  a grain  of  pure,  or 
sixty -seven  grains  and  four-eighths  of  u 
grain  of  standard,  gold.  Hollars,  or 
units : each  to  be  of  the  value  of  a 
Spanish  milled  dollar,  as  the  same  is  now 
current,  and  to  contain  three  hundred 
and  seventy-one  grains  aud  four-six- 
teenth parts  a grain  of  pure,  or  four  hun- 
dred and  sixteen  grains  of  standard,  sil- 
' vcr.  Half  dollars  : each  to  be  of  half 
the  value  of  the  dollar  or  uuit,  aud  to 
contain  one  hundred  and  eighty-live 
grains  aud  ten-sixteenth  parts  of  a grain 
of  pure,  or  two  hundred  and  eight  gruius 
of  standard,  silver.  Quarter  dollars : 
each  to  be  of  one-fourth  the  value  of  the 
dollar,  or  unit,  and  to  contain  ninety-two 
grains  and  thirteen-sixteenth  parts  of  a 
grain  of  pure,  or  one  hundred  aud  four 
grains  of  standard,  silver.  Dimes  : each 
| to  l>c  of  the  value  of  one-tenth  of  a dol- 
lar, or  unit,  and  to  contain  thirty -seven 
J grains  and  two-sixteenth  parts  of  a grain 
| of  pure,  or  forty-one  grains  and  threo- 
' fifth  parts  of  a grain  of  standard,  silver. 

1 Half-dimes:  each  to  be  of  the  value  of 
[ one-twentieth  of  a dollar,  and  to  contain 
eighteen  grains  and  nine-sixteenth  parts 
of  a grain  of  pure,  or  twenty  graius  aud 
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four-fifth  parts  of  a grain  of  standard, 
silver.  Cents : each  to  be  of  the  value 
of  the  onc-hundrcth  part  of  a dollar,  and 
to  contain  eleven  pennyweights  of  cop- 
per. Half  cents  : eaeli  to  be  of  the 
value  of  half  a cent,  and  to  contain  five 
pennyweights  and  a half  a pennyweight  | 
of  copper. 

5.— § 10.  That  upon  the  said  coins, ' 
respectively,  there  shall  be  the  following 
devices  and  legends,  namely  : Upon  one 
side  of  each  of  the  said  coins  there  shall 
be  an  impression  emblematic  of  liberty, 
with  an  inscription  of  the  word  liberty, 
and  the  year  of  the  coinage ; and,  upon 
the  reverse  of  each  of  the  gold  and  silver 
coins,  there  shall  he  the  figure  or  repre- 
sentation of  an  eagle,  with  this  inscrip- 
tion, “ United  Staton  of  America  and, 
upon  the  reverse  of  each  of  the  copper 
coins,  there  shall  be  an  inscription  which 
shall  express  the  denomination  of  the 
piece,  namely,  cent  or  half  cent,  as  the 
case  may  require. 

C. — § 1 1.  That  the  proportional  value 
of  gold  to  silver,  in  all  coins  which  shall, 
by  law,  he  current  as  money  within  the 
United  Suites,  shall  be  as  fifteen  to  one, 
according  to  quantity  in  weight,  of  pure 
gold  or  pure  silver;  that  is  to  say,  every 
fifteen  pounds  weight  of  pure  silver  shall 
he  of  equal  value,  in  all  payments,  with 
one  pound  weight  of  pure  gold  ; and  so 
in  proportion,  as  to  any  greater  or  less  ' 
quantities  of  the  respective  metals. 

7. — §12.  That  the  standard  for  all 
gold  coins  of  the  United  States,  shall  Ik* 
eleven  parts  fine  to  one  part  alloy  : and 
accordingly,  that  eleven  parts  in  twelve, 
of  the  entire  weight  of  each  of  the  said 
coins,  shall  consist  of  pure  gold,  aud  the 
remaining  one-twelfth  part  of  alloy;  and 
the  slid  alloy  shall  he  composed  of  silver 
and  copper  in  such  proportions,  not 
exceeding  one-half  silver,  as  shall  l>e  , 
found  convenient ; to  be  regulated  by  the 
director  of  the  mint  for  the  time  being, 
with  the  approbation  of  the  president  of 
the  United  States,  until  further  provi- 
sion shall  be  made  by  law.  And  to  the 
end  that  the  necessary  information  may 
Ik;  had  in  order  to  the  making  of  such 
further  provision,  it  shall  he  the  duty  of 
the  director  of  the  rniut,  at  the  expira- 


tiou  of  a year  after  commencing  the  ope- 
rations of  the  said  mint,  to  report  to  con- 
gress the  practice  thereof  during  tin;  said 
year,  touching  the  composition  of  the 
alloy  of  the  said  gold  coins,  the  reasons 
for  such  practice,  and  the  experiments 
and  observations  which  shall  have  been 
made  concerning  the  effects  of  different 
proportions  of  silver  aud  copper  in  the 
said  alloy. 

8.  — § 13.  That  the  standard  for  all 
silver  coins  of  the  United  States,  shall 
be  one  thousand  four  hundred  aud  eighty- 
live  parts  fine  to  one  hundred  and  seventy- 
nine  parts  alloy;  and,  accordingly,  that 
one  thousand  four  hundred  and  eighty- 
five  parts  in  one  thousand  six  hundred 
and  sixty-four  parts,  of  the  entire  weight 
of  each  of  the  said  coins,  shall  consist  of 
pure  silver,  ami  the  remaining  one  hun- 
dred and  seventy-nine  parts  of  alloy; 
which  alloy  shall  he  wholly  of  copper. 

9. -2.  Act  of  June  28,  1834,  4 
Sharsw.  cont.  of  Story’s  Laws  U.  S. 
2379. 

§ 1.  That  the  gold  coins  of  the  United 
States  shall  contain  the  following  quan- 
tities of  metal,  that  is  to  say  : each  eagle 
shall  contain  two  hundred  ami  thirty-two 
grains  of  pure  gold,  and  two  hundred 
and  fifty-eight  grains  of  standard  gold  ; 
each  half  eagle,  one  hundred  and  sixteen 
grains  of  pure  gold,  and  one  hundred 
and  twenty-nine  grains  of  standard  gold; 
each  quarter  eagle  shall  contain  fifty-eight 
grains  of  pure  gold,  and  sixty-four  and 
a half  grains  of  standard  gold ; every 
such  eagle  shall  be  of  the  value  of  ten 
dollars;  every  such  half  eagle  shall  Ini 
of  the  value  of  five  dollars;  and  every 
such  quarter  eagle  shall  be  of  the  value 
of  two  dollars  and  fifty  cents;  and  the 
said  gold  coins  shall  lie  receivable  in  all 
payments,  when  of  full  weight,  according 
to  their  respective  values;  aud  when  of 
less  than  full  weight,  at  less  values,  pro- 
portioned to  their  respective  actual 
weights. 

10.  — §2.  That  all  standard  gold  or 
silver  deposited  for  coinage  after  the 
thirty-first  of  July  next,  shall  be  paid 
for  in  coin  under  the  direction  of  the 
secretary  of  the  treasury,  within  five  days 
from  the  making  of  such  deposit,  deduct- 
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ing  from  the  amount  of  said  deposit  of  i 
gold  and  silver,  one-half  of  one  per  | 
centum : Provided,  That  uo  deduction 
shall  be  made  unless  said  advance  be 
required  by  such  depositor  within  forty 
days. 

1 1 .  — § 8.  That  nil  gold  coins  of  the 
United  States,  minted  anterior  to  the 
thirty-first  day  of  July  next,  shall  be 
receivable  in  all  payments  at  the  rate  of 
ninety-four  and  eight-tenths  of  a cent  per 
pennyweight. 

12.  — 8.  Act  of  January  18,  1887,  4 
Slinrew,  eout.  of  Story’s  Laws  U.  S. 
2524. 

§ 9.  That  of  the  silver  coins,  the  dol- 
lar shall  be  of  the  weight  of  four  hundred 
and  twelve  and  one-half  grains;  the  half 
dollar  of  the  weight  of  two  hundred  and 
six  and  one-fourth  gruins;  the  quarter 
dollar  of  the  weight  of  one  hundred  and 
three  and  one-eighth  gruins;  the  dime, 
or  tenth  part  of  a dollar,  of  the  weight  of; 
forty-one  and  a quarter  grains;  ami  the 
half  dime,  or  twentieth  part  of  a dollar, 
of  the  weight  of  twenty  grains,  and  five- 
eighths  of  a grain.  And  t hat  dollars,  half 
dollars,  and  quarter  dollars,  dimes  and 
half  dimes,  shall  he  legal  tenders  of  pay- 
ment, according  to  their  nominal  value, 
for  any  sums  whatever. 

18. — § 10.  That  of  the  gold  coins,  the 
weight  of  the  eagle  shall  bo  two  hundred 
and  fifty-eight  grains ; that  of  the  half- 
eagle  one  hundred  and  twenty-nine  grains ; 
ami  that  of  the  quarter  eagle  sixty-four 
and  onc-ludf  grains.  And  that  for  all 
sums  whatever,  the  eagle  shall  be  a legal 
tender  of  payment  for  ten  dollars;  die 
half  eagle  for  five  dollars;  and  the  quarter 
eagle  for  two  and  a half  dollars. 

1 1. — § 1 1 . That  the  silver  coins  here- 
tofore issued  at  the  mint  of  the  United 
States,  and  the  gold  coins  issued  since 
the  thirty-first  day  of  July,  one  thousand 
eight  hundred  and  thirty-four,  shall  con- 1 
tiuue  to  he  legal  tenders  of  payment  for 
their  nominal  values,  on  the  same  terras  i 
as  if  they  were  of  the  coinage  provided 
for  by  this  act 

15. — § 12.  That  of  the  copper  coins,  the  ' 
weight  of  the  cent  shall  be  one  hundred 
and  sixty-eight  grains,  and  the  weight  of  j 
the  half-con  t eighty-four  grains.  And 


the  cent  shall  be  considered  of  the  value 
of  one  hundredth  part  of  a dollar,  and 
the  balf-ccnt  of  the  value  of  one  two- 
hundredth  purt  of  a dollar. 

10. — § 18.  That  upon  the  coins  struck 
at  the  mint,  there  shall  bo  the  following 
devices  and  legends ; upon  one  side  of 
each  of  said  eoins  there  shall  be  an  im- 
pression emblematic  of  liberty,  with  an 
inscription  of  the  word  LiBKliTY,  and 
the  year  of  the  coinage ; and  upon  the 
reverse  of  each  of  the  gold  and  silver 
coins,  there  shall  he  the  liguie  or  repre- 
sentation of  an  eagle,  witli  the  inscrip- 
tion United  States  of  America,  and  a 
designation  of  the  value  of  the  coin ; 
hut  on  the  reverse  of  the  dime  and  half 
dime,  cent  and  half  cent,  the  figure  of 
the  eagle  shall  Ikj  omitted. 

17.  — §88.  That  all  acts  or  parts  of 
acts  heretofore  passed,  relating  to  the 
mint  and  coins  of  the  United  States, 
which  are  inconsistent  with  the  provis- 
ions of  this  act,  be,  and  the  same  arc 
hereby  repealed. 

18.  — 4.  Act  of  March  3,  1825,  8 
Story’s  L.  U.  S.  2005. 

§ 20.  That,  if  any  person  or  persons 
shall  falsely  make,  forge,  or  counterfeit, 
or  cause  or  procure  to  he  falsely  made, 
forged,  or  counterfeited,  or  willingly  aid 
or  assist  in  falsely  making,  forging,  or 
counterfeiting  any  coin,  in  the  resem- 
blance or  similitude  of  the  gold  or  silver 
coin,  which  has  been,  or  hereafter  may 
Ikj,  coined  at  the  mint  of  the  United 
States;  or  in  the  resemblance  or  siraili- 
| tilde  of  any  foreign  gold  or  silver  com 
which  by  law  now  is,  or  hereafter  may 
be  made  current  in  the  United  States; 
or  shall  pass,  utter,  publish,  or  sell,  or 
attempt  to  pass,  utter,  publish,  or  sell, 
or  bring  into  the  United  States,  from  any 
foreign  place,  with  intent  to  pass,  utter, 
publish!  or  sell,  as  true,  any  such  false, 
forged,  or  counterfeited  coin,  knowing 
the  same  to  be  false,  forged,  or  counter- 
feited, with  intent  to  defraud  any  body 
politic,  or  corporate,  or  any  other  person 
or  persons,  whatsoever;  every  person, 
so  offending,  shall  be  deemed  guilty  of 
felony,  and  shall,  on  conviction  thereof, 
Ikj  punished  by  fine,  not  exceeding  five 
thousand  dollars,  aud  by  imprisonment, 
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ami  confinement  to  hard  labour,  not  Money  count pleatlinys.  Tberont- 
exceedtng  ten  years,  according  to  the  mon  counls  in  an  action  of  assumpsit  ore 
aggravation  of  the  offence.  1 so  called,  because  they  arc  founded  ou 

— § - 1 ■ That,  if  any  person  or  express  or  implied  promises  to  pay  money 
persons  shall  falsely  make,  forge,  or  coun-  in  consideration  of  a precedent  debt; 
tcrfeit,  or  cause  or  procure  to  he  falsely  they  are  of  four  descriptions;  l,  the 
made,  forged  or  counterfeited,  or  wil-  iiu/ebitahu  nmimjmt,  (<j.  v.);  2,  the 
lingly  aid  or  assist  in  falsely  making,  quantum  meruit,  (q.  v.);  3,  the  lyuun- 
forging,  or  counterfeiting  any  coin,  in  turn  valebant,  (q.  v.);  and,  4,  the  account 
the  resemblance  or  similitude  of  any  cop-  stated,  (ip  v.) 

I»  r coin,  which  has  been,  or  hereafter  3. — Although  the  plaintiff  cannot  re- 

may be,  coined  at  the  mint  of  the  United  sort  to  an  implied  promise  when  there  is 
States ; or  shall  pass,  utter,  publish,  or  a general  contract,  yet,  he  may,  in  many 
sell,  or  attempt  to  pass,  utter,  publish  or  cases,  recover  on  the  common  counts, 
sell,  or  bring  into  the  United  States,  notwithstanding  there  was  a special 
from  any  foreign  place,  with  intent  to  agreement,  provided  it  has  been  cxc- 
pass,  Utter,  publish,  or  sell  as  true,  any  cuted.  1 Camp.  171;  12  East,  1;  7 
such  false,  forged,  or  counterfeited  coin.  Crunch,  Kep.  299 ; 10  Mass.  Kep.  287; 
with  intent  to  defraud  any  body  politic,  7 Johns,  llep.  132;  10  John.  Hep.  130; 
or  corporate,  or  any  other  person  or  per-  5 Mass.  Rep.  891.  It  is  therefore  ad- 
sons  whatsoever;  every  person  so  offend-  visablo  to  insert  the  money  counts  in  an 
ing,  shall  be  deemed  guilty  of  felony,  action  of  assumpsit,  when  suing  on  a 
and  shall,  on  conviction  thereof,  be  pun-  special  contract.  1 Chit.  1*1.  333,  4. 
inbed  by  fine,  not  exceeding  one  thou-  AIonky  had  and  received.  An 
sand  dollars,  and  by  imprisonment,  ami  action  of  assumpsit  will  lie  to  recover 
confinement  to  hard  labour,  not  exceed-  money  to  which  the  plaintiff  is  entitled, 
ing  three  years.  See  generally,  1 J.  J.  and  which  in  justice  and  equity,  when 
Marsh.  202 ; 1 lJibb,  330  ; 2 Wash,  no  rule  of  policy  or  strict  law  prevents 
282;  3 Call,  557;  5 8.  A R.  48;  1 it,  the  defendant  ought  to  refund  to  the 
Jball.  124  ; 2 I tana,  208  ; 3 Conn.  534  ; plaintiff,  and  he  cannot  with  a good  cou- 
4 llarr.  A Mellon.  100.  science  retain  it,  on  a count  for  money 

Money  bills,  iei/UIation,  are  bills  had  and  received.  6 S.  & 11.  860 ; 10 
or  projects  of  laws  providing  for  raising  S.  A K.  210  ; 1 Dali.  148  ; 2 Dali.  154; 
revenue, and  for  making  grants  or  appro-  3 J.  J.  Marsh.  175;  1 Herring.  447; 
priations  of  the  public  treasure.  1 llarr.  A Gill,  258 ; 7 Mass.  28S ; li 

-■ — The  first  clause  of  the  seventh  Wend.  200;  13  Wend.  488 ; Addis,  on 
section  of  the  constitution  of  the  United  Contr.  230. 

States  declares,  “all  bills  for  raising  revo-  2. — When  the  money  has  been  to- 

nne shall  originate  in  the  house  of  repre-  eeived  by  the  defendaut  in  consequence 
sentatives ; but  the  senate  may  propose  of  some  tortious  act  to  the  plaintiff's 
or  concur  with  amendments,  us  on  other  property,  as  when  ho  cut  down  the  plain- 
bills."  Vide  Story  on  the  Const.  § 871  tiff’s  timber  and  sold  it,  the  plaintiff' 


raising  revenue,”  in  the  sense  of  the  122;  J.  lilaekf.  181;  5 Pick.  285;  1 
constitution,  hag  been  matter  of  some  J.  J.  Marsh.  543;  4 1’iek.  452;  12 
discussion.  Tucker's  Hlaek.  App.  201  Pick.  120;  4 ffinn.  374;  8 Watts,  277; 
and  note;  Story,  § 877.  In  practice,  4 Call,  451. 

the  power  has  been  confined  to  levy  taxes  3. — In  general  the  action  for  money 

in  the  strict  sense  of  the  words,  and  has  had  and  received  lies  only  where  monry 
not  been  understood  to  extend  to  bills  has  been  received  by  the  defendant.  14 
for  other  purposes,  which  may  inciden-  8.  A 11.  179  ; 1 Pick.  204;  7 S.  A R. 
tally  create  revenue.  Story,  Ibid. ; 2 24G ; 1 J.  J.  Marsh.  544 ; 3 J.  J. 
Elliott's  Debates,  283,  284.'  i Marsh.  6 ; 7 J.  J.  Marsh.  100 ; 3 llibb, 

Vol.  11.— 11  1 


to  877. 

8. — What  bill*  are  properly  11  bills  for 


may  waive  the  tort  and  sue  in  assumpsit 
for  money  had  and  received.  1 Dali. 
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87#;  11  John.  404.  But  bank  notes 
or  liny  other  property  received  os  money, 
will  bo  considered  for  this  purpose  as 
money.  17  Mass.  500;  8 Mass.  405; 
14  Mass.  122;  17  Mass.  500 ; Brayt. 
24;  7 Cowen,  022;  4 Pick.  74.  See 
1)  S.  A K.  11. 

4. — No  privity  of  contract  between 
the  parties  is  required  in  order  to  sup- 
port this  action,  except  that  which  results 
from  the  fact  of  one  man's  having  the 
money  of  another,  which  he  cannot  con- 
scientiously retain.  17  Mass.  568,  570; 
see  2 Dull.  64 ; Mart.  A Yerg.  221 ; 5 
Conn.  71. 

Monky  i.f.nt.  In  actions  of  assump- 
sit a count  is  frequently  introduced  in 
the  declaration  charging  that  the  defen- 
dant promised  to  pay  the  plaintiff  for 
money  lent.  To  recover,  the  plaintiff 
must  prove  that  the  defendant  received 
his  money,  but  it  is  not  indispensable 
that  it  should  Ik?  originally  lent.  If,  for 
example,  money  has  been  advanced  upon 
a special  contract,  which  has  l»een  aban- 
doned and  rescinded,  and  which  cannot 
be  enforced,  the  law  raises  an  implied 
promise  from  the  person  who  holds  the 
money,  to  pay  it  back  as  money  lent. 
5 M.  A I*.  2ti;  7 Bing.  206;  9 M.  A 
W.  729;  8 M.  A W.  484.  See  1 Chip. 
214  ; 8 J.  ,1.  Marsh.  87. 

Monky  paid.  When  one  advances  mo- 
ney for  thehenefitof  another  with  Ins  con- 
sent, or  at.  his  express  request,  although 
he  Imj  not  benefited  by  the  transaction, 

5 S.  A U.  9,  the  creditor  may  recover 
the  money  in  an  action  of  assumpsit  de- 
claring for  money  paid  for  the  defendant. 
But  one  cannot  by  a voluntary  puyment 
of  another’s  debt  make  himself  creditor 
of  that  other.  1 Const.  K.  472;  1 Gill 

6 John.  497 ; 5 Cowen,  608  ; 10  John. 
861;  14  John.  87;  2 Boot,  84;  2 
8trw.  600;  4 N.  II.  Rep.  188;  8 John. 
484;  8 John.  486;  1 South.  15ft. 

2.  — Assumpsit  for  money  paid  will 
not  lie  where  properly,  not  money,  bus 
been  paid  or  received.  7 S.  A B.246; 
8 Bibb,  878;  11  S.  A 1C  179;  10  S.  A 
B.  75;  7 J.  J.  Marsh.  18.  But  see 

7 Cowen,  662. 

3.  — But  where  money  has  been  paid 
to  the  plaintiff  either  for  a just  legal  or 


equitable  claim,  although  it  could  not 
have  been  enforced  at  law,  it  cannot  be 
recovered  us  money  paid.  See  Money 
had  and  if  reived. 

4. — The  fonu  of  declaring  is  for 
“money  paid  by  the  plaintiff  for  the 
use  of  the  defendant  and  at  his  request.” 
1 M.  A W.  511. 

M ON1TK  >N , / tract  ire.  1 n those  courts 
which  use  the  civil  law  process,  (ns  the 
court  of  admiralty,  whose  proceedings 
are,  under  the  provisions  of  the  acts  of 
congress,  to  be  according  to  tin*  course 
of  the  civil  law,)  is  a process  in  the  na- 
ture of  a summons;  it  is  either,  gene- 
ral, special,  or  mixed. 

2. — 1.  The  ycner (d  monition  is  a cita- 
tion or  summons  to  all  persons  interested, 
or,  as  is  commonly  said,  to  the  whole 
world,  to  appear  and  show  cause  why  the 
libel  tiled  in  the  case  should  not  be  sus- 
tained, and  the  prayer  of  relief  granted. 
This  is  adopted  in  prize  cases,  admiralty 
suits  for  forfeitures,  and  other  suits  in 
ran,  when  no  particular  individuals  are 
summoned  to  answer.  In  such  cases  the 
taking  possession  of  the  property  libelled, 
and  this  general  citation  or  nomination, 
served  according  to  law,  are  considered 
constructive  notice  to  the  world  of  the 
pendency  of  the  suit;  and  the  judgment 
rendered  thereupon  is  conclusive  upou 
the  title  of  the  projierty  which  may  be 
affected.  In  form,  the  monition  is  a 
warrant  of  the  court,  in  an  admiralty 
cause,  directed  to  the  marshal  or  his  de- 
puty, commanding  him,  in  the  name  of 
the  president  of  the  United  States,  to 
give  public  notice,  by  advertisements  in 
such  newspapers  as  the  court  may  select, 
and  by  notifications  to  be  posted  in  pub- 
lic places,  that  a libel  has  been  filed  in  a 
certain  admiralty  cause  pending,  and  of 
the  time  and  place  appointed  for  the 
trial.  A brief  statement  of  the  allega- 
tions in  tlie  libel  is  usually  contained  in 
the  monition.  'Hie  monition  is  served 
in  the  manner  directed  in  the  warrant. 

8. — 2.  A s/xeial  mon  it  ion  is  a similar 
warrant,  directed  to  the  marshal  or  his 
deputy,  requiring  him  to  give  s|a*ciul 
notice  to  certain  persons,  named  in  the 
warrant,  of  the  j>endency  of  the  suit, 
the  grounds  of  it,  aud  the  time  and 
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place  of  trial.  It  is  served  by  delivery 
of  a copy  of  the  warrant,  attested  by  the 
officer,  to  each  oue  of  the  adverse  par- 
ties, or  by  leaving  the  same  at  his  usual 
place  of  residence ; but  the  service  should 
be  personal  if  possible.  Clerkc's  Prax. 
tit.  21 ; Dunlap’s  Ad  in.  Pr.  135. 

4. — 3.  A mixetl  monition  is  one  which 
contains  directions  for  a general  moui- 
tion  to  all  persons  interested,  and  a spe- 
eiul  summons  to  particular  persons  named 
in  the  warrant.  This  is  served  by  news- 
paper advertisements,  by  notifications 
posted  in  public  places,  and  by  delivery 
of  a copy  attested  by  the  officer  to  each 
person  specially  named,  or  by  leaving  it 
at  his  usual  place  of  residence.  See 
Dunlap’s  Adm.  l*r.  Index,  h.  t. ; Pelt’s 
Ad  in.  Pr.  Index,  h.  t. 

MONITORY  LETTER,  cocks.  law. 

is  the  process  of  an  official,  a bishop,  or 
other  prelate  having  jurisdiction,  issued 
to  compel,  by  ecclesiastical  censures, 
those  who  know  of  a crime  or  oilier 
matter  which  requires  to  lie  explained,  to 
come  and  reveal  it.  Merl.  Report,  h.  t. 

MONOCRACY.  A government  by 
one  person  only. 

MOXOCKAT.  A monarch  who  gov- 
erns alone;  an  absolute  governor. 

MONOGAMY.  L*  a marriage  con- 
tracted between  one  man  and  one  woman, 
in  exclusion  of  all  the  rest  of  mankind ; 
it  is  used  in  opposition  to  bigamy  and 
polygamy,  (q.  v.)  Wolff,  Dr.  de  la  Nat. 
£ 857.  The  state  of  having  only  one 
husband  or  one  wife  at  one  time. 

MONOMANIA,  mcd.jur.y  is  insanity 
only  upon  a particular  subject,  uud  with 
a single  delusion  of  the  mind. 

2. — The  most  simple  form  of  this  dis- 
order is  that  in  which  the  patient  has 
imbibed  some  single  notion,  coutrary  to 
Common  sense  and  to  his  own  experi- 
ence, and  which  seems,  and  no  doubt 
really  is,  dependent  on  errors  of  sensa- 
tion. It  is  supposed  the  mind  in  other 
respects  retains  its  intellectual  powers. 
In  order  to  avoid  any  civil  act  done,  or 
criminal  responsibility  incurred,  it  must 
manifestly  appear*  that  the  act  in  ques- 
tion was  the  effect  of  monomania.  Cy- 
clop. Pract.  Medicine,  title  Soundness 
and  Unsound  ness  of  Mind ; Dr.  Ray  on 


Insanity,  § 208;  13  Vcs.  89;  3 Pro. 
C.  C.  4*44;  1 Addams’s  R.  283;  Hagg. 
R.  18 ; 2 Addams’s  II.  h»2  ; 2 Addanis’s 
R.  79,  94,  209;  5 Car.  A P.  108;  Dr. 
Purrows  on  Insanity,  484,  485,  Vide 
Ihlwtion  ; Mania  ; and  Trebuchet,  Jur. 
del  a Med.  55  to  58. 

MOM )POLY,  commercial  loir  • this 
word  lias  various  significations;  1 , it  is 
the  abuse  of  free  commerce  by  which 
one  or  more  individuals  have  procured 
the  advantage  of  selling  alone  all  a par- 
ticular kind  of  merchandise,  to  the  detri- 
ment of  the  public ; 

2.  — 2.  All  combinations  among  mer- 
chants to  raise  the  price  of  merchandise 
to  tho  injury  of  the  public,  is  also  said 
to  be  a monopoly ; 

3.  — 3.  A monopoly  is  also  an  institu- 
tion or  allowance  by  a grant  from  the 
sovereign  power  of  a state,  by  commis- 
sion, letters-patent,  or  otherwise,  to  any 
person,  or  corporation,  by  which  the  ex- 
clusive right  of  buying,  selling,  making, 
working,  or  using  of  any  thing  is  given. 
Pae.  A hr.  h.  t. ; 3 Inst.  181. 

4.  — The  constitutions  of  Maryland, 
i North  Carolina,  and  Tennessee,  declare 

that  il  monopolies  arc  contrary  to  the 
genius  of  a free  government,  and  ought 
not  to  be  allowed."  Vide  art.  6hy<y- 
riyht ; Patent. 

MONSTER,  i>h.z*iolo<ii}  /wnona.  An 
animal  which  has  a conformation  con- 
trary to  the  order  of  nature.  Dungli- 
son’s  Human  Physiol,  vol.  2,  p 422. 

2.  — A monster,  although  born  of  u 
woman  in  lawful  wedlock,  cannot  inherit. 
Those  who  have  however  tho  essential 
parts  of  the  human  form,  aud  have 
merely  some  defect  of  conformation,  are 
capable  of  inheriting,  if  otherwise  quali 
lied.  2 PI.  Com.  240;  1 Peek’s  Med 
Jurisp.  80(5;  Co.  Lilt.  7,  8;  Dig.  lib 
1,  t.  5,  1.  14;  I Swift’s  Syst.  331; 
l*’red.  Code,  Pt.  1,  b.  1,  t.  4,  s.  4. 

3.  — No  living  human  birth,  however 
much  it  may  differ  from  human  shape, 
can  be  lawfully  destroyed.  'Traill,  Med. 
.Jur.  47;  see  Priaud,  Med.  Leg.  lore 
part.  c.  0,  art.  2,  § 3;  1 Fodere,  Med. 
Leg.  § 402-405. 

MON8T11AXS  1)E  DROIT.  Lite- 
rally showing  of  right,  in  the  English 
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law,  is  a process  by  which  a subject 
claims  from  the  crown  a restitution 
of  a right.  Bnc.  Ah.  Prerogative,  E;  3 
PI.  *256;  1 Ami.  1*1 ; 5 Inch's  R.  5P2. 

MONSTUANSDE  FAIT.  Literally, 
showing  of  a deed ; a profort.  Bao.  An. 
Pleas,  Ac.  I 12,  n.  1 . 
MONSTRAVERUNT,  WHIT  OF, 

Kw/l.  fate.  Is  a writ  which  lies  for  the 
tenants  of  ancient  demesne  who  hold  by 
five  charter,  anti  not  for  those  tenants 
who  hold  by  copy  of  court  roll,  or  by 
the  rtsl,  according  to  tlie  custom  of  the 
manor.  F.  N.  P.  31. 

MONTES  PI  FT  AT  IS,  or  Mmt»  th 
Ptr.fe.  'flic  name  of  institutions  estab- 
lished by  public  authority  for  lending 
money  nj»on  pledge  of  goods.  In  these 
establishments  a fund  is  provided  with 
suitable  warehouses,  and  all  necessary 
accommodations.  Directors  manage  these 
concerns.  When  the  money  for  which 
the  goods  pledged  is  not  returned  in  pro- 
per time,  tlie  goods  arc  sold  to  reimburse 
the  institutions. 

2. — These  establishments  are  found 
principally  on  the  continent  of  Europe. 
With  us  private  persons,  called  pawn- 
brokers, perform  this  office,  sometimes 
with  doubtful  fidelity.  See  Pell’s  Com. 
P.  5,  e.  2,  s.  2. 

MONTH,  is  a space  of  time  variously 
computed,  as  it  is  applied  to  astronomical, 
civil  or  solar,  or  lunar  months. 

2.  — The  astronomical  month  contains 
one-twelfth  ]>art  of  the  time  employed 
by  the  sun  in  going  through  the  zodiac, 
in  law,  when  a month  simply  is  men- 
tioned, it  is  never  understood  to  tncun 
an  astronomical  month. 

3.  — The  civil  or  solar  month  is  that 
which  agrees  with  the  Gregorian  calen- 
dar, and  these  months  arc  known  by  the 
names  of  .January,  February,  March, 
Ac.  They  are  composed  of  unequal  por- 
tions of  time.  There  are  seven  of  thirty- 
one  days  each,  four  of  thirty,  and  one 
which  is  sometimes  composed  of  twenty- 
eight  days,  and  in  leap  years,  of  twenty- 
nine. 

4.  — The  lunar  month  is  composed  of 
twenty-eight  days  only.  When  a law  is 
passed  or  contract  made,  and  the  month 
is  expressly  stated  to  be  solar  or  civil, 


which  is  expressed  by  the  term  calendar 
month,  or  when  it  is  expressed  to  be  a 
lunar  month,  no  difficulty  can  arise;  but 
when  time  is  given  for  the  performance 
of  an  act,  and  the  word  month  simply 
is  used,  so  that  the  intention  of  the 
parties  cannot  be  ascertained ; then  the 
question  arises,  how  shall  the  month  be 
computed  ? Py  the  Law  of  England  a 
month  means  ordinarily,  in  common  con- 
tracts, as,  in  leases,  a lunar  month ; a 
contract,  therefore,  made  for  a lease  of 
land  for  twelve  months,  would  mean  a 
lease  for  forty-eight  weeks  only.  2 PI. 
Com.  141  ; 6 Co.  R.  6*2;  6 T.  R.  2*24. 
A distinction  has  been  made  between 

twelve  months,"  and  “ a twelve-month;" 
the  latter  has  been  held  to  mean  a year. 
6 Co.  R.  61. 

5.  — Among  the  Greeks  and  Romans 
the  mouths  wero  lunar,  and  probably 
the  mode  of  computation  adopted  in  the 
English  law'  has  been  adopted  from  the 
codes  of  these  countries.  Clef  des  Lois 
Rom.  mot  Mois. 

6.  — Put  in  mercantile  contracts,  a 
month  simply  signifies  a calendar  mouth; 
a promissory  note  to  pay  money  in  twelve 
mouths,  would  therefore  mean  a pro- 
mise to  pay  iu  one  year,  or  twelve  ca- 
lendar mouths.  Chit,  on  Pills,  406; 
1 John.  Cos.  69  ; 3 P.  A P.  187;  1 M. 
A 8.  ill : Story  on  Klis>  § 148;  Story. 
P.  N.  § *213;  Payl.  on  Pills,  c.  7 ; 4 
Kent,  Comm.  Scot.  56;  2 Mass.  170; 
4 Muss.  460;  6 Watts.  A Serg.  179. 

7.  — In  general,  when  a statute  speaks 
of  a month,  without  adding  u calendar," 
or  other  words  showing  a clear  intention, 
it  shall  be  intended  a lunar  month.  Com. 
Dig.  Ann  P;  4 Wend.  512;  15  John.  It. 
858.  Sec  2 Cowen,  It.  518;  Id.  605. 
In  all  legal  proceedings,  as  in  commit- 
ments, pleadings,  Ac.  a month  means 
four  weeks.  3 Purr.  It.  1455;  1 PI. 
ltep.  450 ; Dougl.  It.  44(5,  4(53. 

8.  — In  Pennsylvania  and  Massachu- 
setts, ami  perhaps  some  other  states,  1 
Hill.  Ah.  118,  n.,  a month  mentioned 
generally  iu  a statute,  has  been  constru<*l 
to  mean  a calendar  month.  2 Dali.  It. 
30*2;  4 Dali.  ltep.  143;  4 Mass.  It. 
461 ; 4 Pibb,  It.  105.  In  Englaud,  in 
the  ecclesiastical  law,  months  are  com- 


MON 


puted  by  the  calendar.  3 Burr.  R.  1455: 
1 M.  & 8.  111. 

9. — In  New  York,  it  is  enacted  that 
whenever  the  term  “month”  or  “months” 
is  or  shall  l>e  used  in  any  statute,  act, 
deed,  verbal  or  written  contract,  or  any 
public  or  private  instrument  whatever, 
it  shall  be  construed  to  mean  a calendar, 
and  not  a lunar  month ; unless  other- 
wise expressed.  Rev.  Stat.  part  1 , eh. 
ID,  tit.  1,  § 4.  Vide,  generally,  2 Sim. 
A Stu.  470;  2 A.  K.  Marsh.  Rep.  245; 
3 John.  Oh.  Rep.  74;  2 Campb.  204; 
1 Esp.  R.  140  ; G T.  R.  224  ; 1 >1.  A: 
8.  1 1 1 ; 3 Bast,  R.  407 ; 4 Moore,  405 ; 
1 Bl.  Rep.  150;  1 Bing.  307 ; 8.  C.  8 
Eng.  U.  L.  R.  328;  1 M.  A 8.  Ill;  1 
Str.  052;  0 M.  & 8.  227;  3 Brod.  A 
B.  187;  8.  C.  7 Eng.  C.  L.  R.  404. 

MONUMENT.  A thing  intended  to 
transmit  to  posterity  the  memory  of 
some  one;  it  is  used  also  to  signify  a 
tomb  where  a dead  body  has  been  depo- 
sited. lu  this  sense  it  differs  from  a ' 
cenotaph,  which  is  an  empty  tomb.  Big. 
11,  7,  2,  6;  Id.  11,  7,2,  42. 

MONUMENTS  are  permanent  land- 1 
marks  established  for  the  purpose  of  as- 
certaining boundaries. 

2.  — Monuments  may  be  either  natu- 
ral or  artificial  objects,  as  rivers,  known 
streams,  springs  or  marked  trees.  7 
Wheat.  R.  10;  0 Wheat.  It.  582;  9 
Crouch,  173;  G Pet.  498;  Pet.  C.  C.  It. 
04 ; 3 Ilaui.  284;  5 Ham.  534;  5 N. 
H.  Rep.  524;  3 Dev.  75;  even  posts 
set  up  at  the  corners,  5 Ham.  534,  and 
a clearing,  7 Coweu,  723,  are  considered 
as  monuments.  Sed  vide  3 Dev.  75. 

3.  — When  monuments  are  established 
they  must  govern,  although  neither 
courses,  nor  distances,  nor  computed 
contents  correspond.  5 Coweu,  340;  1 
Cowon,  605;  0 Coweu,  700;  7 Cowen, 
723;  0 Mass.  131;  2 Mass.  380;  3 
Pick.  40-1  ; 5 Pick.  L85:  8 Oil!  & John. 
142;  5 liar.  &John  103,255;  2 liar.  I 
A John.  200;  Wright,  170;  5 Ham. 
534;  1 liar.  & McII.  355;  2 II.  A 
MoH.  418;  Cooke,  146;  1 Cull,  42!); 

8 Coll,  28!) ; 8 Fairf.  825;  4 II.  ,V  M. 
125  ; 1 1 Inyw.  22 ; 5 J.  J.  Marsh.  578; 

3 Hawks,  91;  3 Murph.  88;  4 Monr. 
32;  5Mour.  175 ; 2 Overt.  200;  2 Bibb,  J 
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493;  S.  C.  0 Wheat.  582;  4 W.  C.  C. 
Rep.  15.  A ide  Boundary. 

MOORING,  war.  fair.  The  act  of 
1 arriving  of  a ship  or  vessel  at  a particu- 
| lar  port,  and  there  being  anchored  or 
otherwise  fastened  to  the  shore. 

| 2. — Policies  of  insurance  frequently 

eoutain  a provision  that  the  ship  is  in- 
sured from  one  place  to  another,  “and 
till  there  moored  twenty-four  hours  in 
good  safety.”  As  to  what  shall  he  a 
sufficient  mooring  see  1 Marsh.  Ins.  202; 
Park,  on  Lis.  35;  2 8tr.  1251;  3 T. 
R 302. 

MOOT,  Eiujlith  fair , a term  used  in 
the  inns  of  court,  signifying  the  exercise 
of  arguing  imaginary  cases,  which  young 
barristers  and  students  used  to  perform 
at  certain  times,  the  better  to  be  enabled 
by  this  practice  to  defend  their  clients’ 
cases.  A wool  question  is  one  which  has 
uot  been  decided. 

MORA,  IN,  civil  law.  This  term, 
in  morn,  is  used  to  denote  that  a party 
to  a contract,  who  is  obliged  to  do  any- 
thing, has  neglected  to  perform  it,  and 
is  iu  default.  Story  on  Bailm.  § 123, 
259;  Jones  on  Bailm.  70;  Potli.  Pret 
a Usage,  c.  2,  § 2,  art.  2,  n.  00 ; Ency- 
clopedic, mot  Dameuro ; Brodcrode,  mot 
Mora. 

Mora,  estates.  A moor,  barren  or 
, unprofitable  ground;  marsh;  a heath. 

1 Inst.  5;  Fleta,  lib.  2,  e.  71. 

MORAL  INSANITY,  mal.jur.  A 
term  used  by  medical  men,  which  has 
not  yet  acquired  much  reputation  in  the 
| courts.  Moral  insanity  is  said  to  consist 
I iu  a morbid  perversion  of  the  moral  feel- 
ings, affections,  inclinations,  temper, 
habits,  nud  moral  dispositions,  without 
any  notable  lesion  or  the  intellect,  or 
knowing  and  reasoning  faculties,  and 
1 particularly  without  any  maniacal  hallu- 
cination. Prichard,  art.  Insanity,  in 
Cyclopaedia  of  [’radical  Medicine. 

2.  — It  is  contended  that  some  human 
beings  exist,  who  in  consequence  of  a 
deficiency  in  the  moral  organs,  art?  as 
blind  to  the  dictates  of  justice,  us  others 
are  deaf  to  melody.  Combe,  Morul  Phi- 
losophy, Leot.  12. 

3.  — In  some  this  species  of  malady  is 
said  to  display  itself  iu  an  irresistible 
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propensity  to  commit  murder;  in  others 
to  commit  theft,  or  arson.  Though  most  i 
persons  afflicted  with  this  malady  com- 1 
mit  such  crimes,  there  are  others  whose 
disease  is  manifest  in  nothing  but  iras-  J 
cibility.  Annals  d'bygieno,  tom.  i.  p. 
284.  Many  are  subjected  to  melancholy 
and  dejection,  without  any  delusion  or 
illusion.  This,  perhaps  without  full  con- 
sideration, has  l>een  judicially  declared 
to  be  a “ groundless  theory.’'  The  courts 
and  law  writers  have  not  given  to  it  their 
full  assent.  1 Chit.  Med.  Jt»r.  852;  1 
Reek,  Med.  Jur.  558  ; Ray,  Med.  Jur. 
Rrcl.  Views,  § 28,  p.  411. 

MOR  AT  I’ll  IN  LEGE.  He  demurs 
in  law.  lie  rests  on  the  pleadings  of  the 
cu.se,  and  abides  the  judgment  of  the 
court. 

MORG ANTIC  MARRIAGE.  Dur- 
ing the  middle  ages,  there  was  an  inter- 
mediate estate  between  matrimony  and 
concubinage,  known  by  this  name.  It 
is  defined  to  be  a lawful  and  inseparable 
conjunction  of  a single  man,  of  noble 
and  illustrious  birth,  with  a single  wo- 
man of  an  inferior  or  plebeian  station, 
upon  this  condition  that  neither  the  wife 
nor  children  should  partake  of  the  title, 
arms,  or  dignity  of  the  husband,  nor  suc- 
ceed to  bis  inheritance,  but  should  have 
a certain  allowance  assigned  to  them  by 
the  morgantic  contract.  The  marriage 
ceremony  was  regularly  performed ; the 
union  was  for  life  and  indissoluble;  and 
the  children  were  considered  legitimate, 
though  they  could  not.  inherit.  Fred. 
Code,  book  2,  art.  3;  Poth.  I)u  Marri- 
age, 1,  e.  2,  s.  2 ; Shelf.  .'1.  <fc  D.  10; 
Proas.  Code,  art.  885. 

MORT  D’  ANCESTOR.  An  ancient 
and  now  almost  obsolete  remedy  in  the 
English  law.  An  assise  of  mort  d’an- 
cr*to r was  a writ  which  was  sited  out 
where  after  the  decease  of  a man's  an- 
cestor, a stranger  abated  and  entered  into 
the  estate.  1 Co.  Litt.  151).  The  remedy 
in  such  ease  is  now  to  bring  ejectment. 

MORTGAGE,  contract*)  con  ivy- 
ancituj.  Mortgages  are  of  several  kinds  : 
as  they  concern  the  kind  of  property 
mortgaged,  they  are  mortgages  of  lands, 
tenements,  and  hereditaments,  or  of 
goods  and  chattels ; as  they  affect  the 


title  of  the  tiling  mortgaged,  they  are 
legal  and  equitable. 

2. — In  equity  all  kinds  of  property, 
real  or  personal,  which  is  capable  of  an 
absolute  side,  may  be  the  subject  of  a 
mortgage ; rights  in  remainder  and  re- 
version, franchises,  and  choses  in  action, 
may,  therefore,  be  mortgaged.  Rut  a 
mere  possibility  or  expectancy,  as  that 
of  an  heir,  cannot.  2 Story,  Eq.  .Jur. 
§ 1021  ; 4 Kent,  Com.  144;  I Powell, 
Mortg.  17,  23;  8 Meri.  007. 

8. — A legal  mortgage  of  lands  may 
be  described  to  Ik*  a conveyance  of  lands 
by  a debtor  to  bis  creditor  as  a pledge 
and  security  for  the  repayment  of  a sum 
of  money  borrowed,  or  performance  of  a 
covenant,  1 Watts,  R.  140;  with  a pro- 
1 viso,  that  such  conveyance  shall  be  void 
on  payment  of  the  money  and  interest 
Ion  a certain  day,  or  the  performance  of 
I such  covcuant  by  the  time  appointed,  by 
which  the  conveyance  of  the  land  be- 
comes  absolute  at  law,  yet  the  mortgagor 
j has  an  equity  of  redemption,  that  is  a 
1 right  in  equity  on  the  performance  of 
I the  agreement  within  a reasonable  time, 
to  call  for  a re-conveyance  of  the  land. 
Cruise,  Jh’g.  t.  15,  c.  1,  8.  1 1 ; 1 Pow. 
on  Mortg.  4 a,  n.;  2 Chip.  100;  1 Pet. 
R.  886;  2 Mason,  581 ; 18  Wend.  4*5; 
5 Venn.  582;  1 Yeates,  579;  2 Pick. 
211. 

4.  — It  is  an  universal  rule  in  equity 
that  once  a mortgage,  always  a mortgage. 
2 Cowen,  K.  324;  1 Yeates,  R.  584; 

I every  attempt,  therefore,  to  defeat  the 
I equity  of  redemption  must  fail.  See 
i F.tJ  u ift/  of  Redemption. 

5.  — As  to  the  form , such  a mortgago 
must  be  in  writing,  when  it  is  intended 
to  convey  the  legal  title,  1 Penna.  R. 

j 240 ; it  is  either  in  one  single  deed 
which  contains  the  whole  contract,-2— and 
which  is  the  usual  form,— or  it  is  two 
separate  instruments,  the  one  containing 
an  absolute  conveyance,  and  the  other  a 
defeasance.  2 Johns.  Ch.  Rep.  189; 
15  Johns.  It.  555;  2 Green  1.  11.  152; 
12  Mass.  456;  7 Pick.  157;  8 Wend. 

1 208;  Addis.  857;  6 Watts,  405;  8 
Watts,  1*8;  8 Fairf.  346;  7 Wend. 
24*.  Rut  it  may  be  observed  in  gene- 
ral, that  whatever  clauses  or  covenants 
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there  are  in  a conveyance,  though  they 
mm  to  import  an  absolute  disposition  or 
conditional  purchase,  yet,  if,  upon  the 
whole,  it  apjKiars  to  have  been  the  in- 
tention of  the  parties  that  such  convey- 
ance should  be  a mortgage  only,  or  pass 
an  estate  redeemable,  a court  of  equity 
will  always  so  construe  it.  Vern.  183, 
208,  894;  JW.  Ch.  95;  1 Wash.  II. 
120;  2 Mass.  R. 493 ; 4 John.  R.  180; 
2 Cain.  Kr.  124. 

(». — As  the  money  borrowed  on  mort- 
gage is  seldom  paid  on  the  day  appointed, 
mortgages  are  now  become  entirely  sub- 
ject to  the  court,  of  chuncery,  where  it  is 
an  established  rule  that  the  mortgagee 
holds  the  estate  merely  as  a pledge  or 
security  for  the  repayment  of  his  money ; 
therefore  a mortgage  is  considered  in 
equity  as  personal  estate. 

7.  — The  mortgagor  is  held  to  be  the 
real  owner  of  the  land,  the  debt  being 
considered  the  principal,  and  the  land 
the  accessory;  whenever  the  debt  is  dis- 
charged, the  interest  of  the  mortgagee 
in  tlu*  lands  determines  of  course,  and 
he  is  looked  on  in  equity  as  a trustee  for 
the  mortgagor. 

8.  — Au  equitable  mortgage  of  lands 
is  one  where  the  mortgagor  does  not 
convey  regularly  the  land,  but  d<*es  some 
act  by  which  he  manifests  his  determi- 
nation to  hind  tile  same  for  the  security 
of  a debt  he  owes.  Ah  agreement  in 
writing  to  transfer  an  estate  as  a security 
for  the  repayment  of  a sum  of  money 
borrowed,  or  even  a dejsisit  of  title  deeds, 
aud  a verbal  agreement  will  have  the 
same  effect  of  creating  an  equitable  mort- 
gage. 1 Rawle,  Rep.  328  ; 5 Wheat. 
It.  284;  1 ('ox’s  Rep.  211.  Rut  in 
Pennsylvania  there  is  no  such  a thing  as 
mi  equitable  mortgage.  3 P.  8.  R.  233. 
Such  an  agreement  will  be  carried  into 
execution  in  equity  against  the  mort- 
gagor, or  any  one  claiming  under  him 
with  notice,  either  actual  or  constructive 
of  such  deposit  having  been  made.  1 Rro. 
0.  C.  209;  2 Dick.  759;  2 Anstr.  427 ; 
2 East,  R.  480 ; 9 Vcs.  jr.  1 15 ; 11  Ves. 
jr.  398,  403;  12  Yes.  jr.  0,  192;  1 
John.  (’as.  110;  2 John.  Ch.  R.  008; 
2 Story,  Eq.  Jur.  § 1020.  Miller,  Esq. 
Murtg.  jMiSMtra. 


9.  — A mortgage  of  goods  is  distin- 
guishable from  a mere  paw  n.  5 Verm. 
532;  9 Wend.  80;  8 John.  90.  Ry  a 
grunt  or  conveyance  of  goods  in  gage  or 
mortgage,  the  whole  legal  title  passes 
conditionally  to  the  mortgagee,  and  if  not 
redeemed  at  the  time  stipulated,  the 
title  becomes  absolute  at  law,  though 
equity  will  interfere  to  compel  a redemp- 
tion. Rut  in  a pledge,  a s]>ccial  property 
only  {Misses  to  the  pledgee,  the  general 
property  remaining  in  the  pledger.  There 
have  been  some  cases  of  mortgages  of 
chattels,  which  have  been  held  valid 
without  any  actual  possession  in  the 
mortgagee ; hut  they  stand  upon  very 
peculiar  grounds  and  may  he  deemed 
exceptions  to  the  general  rule.  2 Pick. 
R.  007;  5 Pick.  R.  59;  5 Johns.  R. 
201.  Sed  vide  12  Mass.  R.  300;  4 
Mass.  R.  352;  0 Mass.  R.  422;  15 
Mass.  R.  477  ; 5 S.  & R.  275 ; 12  Wend. 
277;  15  Wend.  212,  244;  1 Penn.  57. 
Vide,  generally,  Powell  on  Mortgages; 
Cruise,  Dig.  tit.  15;  Yiner,  Ah.  h.  t. ; 
Rae.  Ah.  h.  t. ; Com.  Dig.  h.  t. ; Ame- 
rican Digests,  generally,  h.  t.;  New  York 
Rev.  Slat.  p.  2,  c.  3 ; 9 Wend.  80 ; 9 
C reenl.  79 ; 12  Wend.  01 ; 2 Wend.  290; 
3 Cowen,  100 ; 9 Wend.  345 ; 1 2 Wend. 
297;  5 0 reenl.  90;  14  Pick.  497;  3 
Wend.  348  ; 2 Hall,  63 ; 2 Leigh,  401 ; 
15  Wend.  244. 

10.  — It  is  proper  to  observe  that  a 
conditional  side  with  the  right  to  repur- 
chase very  uearly  resembles  a mortgage ; 
hut  they  are  distinguishable.  It  Is  said 
that  if  the  debt  remains,  the  transaction 
is  a mortgage,  but  if  the  debt  is  extin- 
guished by  mutual  agreement,  or  the 
money  advanced  is  not  loaned,  hut  the 
grantor  lias  a right  to  refund  it  in  a 
given  time,  and  have  a reconveyance, 
this  is  a conditional  sale.  2 Kdw.  R. 
138;  2 Call,  R.  354;  5 Gill  A John. 
82;  2 Yerg.  R.  0;  0 Yerg.  R.  96;  2 
Sumner,  R.  487;  1 Paige,  R.  50;  2 
Rail  A lleat.  274.  In  cases  of  doubt, 
however,  courts  of  equity  will  always 
lean  in  favour  of  a mortgage.  7 Craucli, 
R.  237 ; 2 Desaus.  504. 

1 1.  — According  to  the  laws  of  Louis- 
iana a mortgage  is  a right  granted  to  the 
creditor  over  the  property  of  his  debtor, 
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for  the  security  of  his  debt,  and  gives  | 
him  the  power  of  having  the  property 
seized  and  sold  iu  default  of  payment. 
Civ.  Code  of  Lo.  art.  3245. 

12.  — Mortgage  is  conventional,  legal 
or  judicial.  1st.  The  conventional  mort- 
gage is  a contract  by  which  a person 
binds  the  whole  of  his  property,  or  a 
portion  of  it  only,  iu  favour  of  another, 
to  secure  the  execution  of  some  engage- 
ment, but  without  divesting  himself  of 
the  possession.  Civ.  Code,  art.  3257. 

13.  — 2d.  Legal  mortgage  is  that 
which  is  created  by  operation  of  law : 
this  is  also  called  tacit  mortgage,  because 
it  is  established  by  the  law,  without  the 
aid  of  any  agreement.  Art.  3279.  A 
few  examples  will  show  the  nature  of 
this  mortgage.  Minors,  persons  inter- 
dicted, and  absentees,  have  a legal  mort- 
gage on  the  property  of  their  tutors  and 
curators,  as  a security  for  their  adminis- 
tration ; and  the  latter  have  a mortgage 
on  the  property  of  the  former  for  ad- 
vances which  they  have  made.  The 
property  of  persons  who,  without  being 
lawfully  appointed  curators  or  tutors  of 
minors,  &c.  interfere  with  their  property, 
is  bound  by  a legal  mortgage  from  the 
day  ou  which  the  first  aet  of  interference 
was  done. 

14.  — 3d.  The  judicial  mortgage  is 
that  resulting  from  judgments,  whether 
these  be  rendered  on  contested  cases  or 
by  default,  whether  they  be  final  or  pro- 
visional, iu  favour  of  the  person  obtain- 
ing them.  Art.  3289. 

15.  — Mortgage,  with  respect  to  the 
manner  in  which  it  binds  *he  property, 
is  divided  into  general  mortgage,  or 
special  mortgage.  General  mortgage  is 
that  which  binds  all  the  property,  pre- 
sent or  future,  of  the  debtor.  Special 
mortgage  is  that  which  binds  only  certain 
specified  property.  Art.  3255. 

10. — The  following  objects  arc  alone 
susceptible  of  mortgage:  1.  Immov- 
ables, subject  to  alienation,  and  their 
accessories  considered  likewise  as  im- 
movable. 2.  The  usufruct  of  the  same 
description  of  property  with  its  accesso- 
ries during  the  time  of  its  duration.  3. 
Slaves.  4.  Ships  and  other  vessels.  Art. 
3250. 


MORTGAGEE,  estate*,  contracts,  is 
he  to  whom  a mortgage  is  made. 

2. — lie  is  entitled  to  the  payment  of 
the  money  secured  to  him  by  the  mort- 
gage; he  has  the  legal  estate  in  the  land 
mortgaged,  and  may  recover  it  in  eject- 
ment; on  the  other  hand  he  cannot  com- 
mit waste,  4 Watts,  K.  400;  he  cannot 
make  leases  to  the  injury  of  the  mort- 
gagor; and  he  must  account  for  the 
profits  he  receives  out  of  the  thing  mort- 
gaged when  in  possession.  Cruise,  Rig. 
tit.  15,  e.  2. 

MORTGAGOR,  estates,  contracts , is 
he  who  makes  a mortgage. 

2. — He  has  rights,  and  is  liable  to  cer- 
tain duties  as  such.  1 . 11c  is  quasi  tenant 
at  will;  he  is  entitled  to  an  equity  of  re- 
demption after  forfeiture.  2.  He  cannot 
commit  waste,  nor  make  a lease  injurious 
to  the  mortgagee.  As  between  the  mort- 
gagor and  third  persons,  the  mortgagor 
is  owner  of  the  land.  Rough  032;  4 
M’Cord,  R.  340;  3 Fairf.  R.  243;  but 
see  3 Pick.  It.  204;  1 N.  II.  Rep.  171 ; 
2 N.  H.  Rep.  10;  10  Conn.  R.  243;  1 
Vern.  3;  2 Veru.  021;  1 Atk.  005. 
He  can,  however,  do  nothing  which  will 
defeat  the  rights  of  the  mortgagee,  us,  to 
make  a lease  to  bind  him.  Dough  21. 
Vide  Mortgagee  ; 2 Jack.  & Walk.  194. 

MORTIFICATION,  Scotch  law.  This 
term  is  nearly  synonymous  with  mort- 
main. 

MORTMAIN,  is  an  unlawful  aliena- 
tion of  lands  or  tenements  to  any  corpo- 
ration, sole  or  aggregate,  ecclesiastical  or 
temporal.  These  purchases  having  been 
chiefly  made  by  religious  houses,  in  con- 
sequence of  which  lands  became  per- 
petually inherent  in  one  dead  hand,  this 
has  occasioned  the  general  appellation  of 
mortmain  to  be  applied  to  such  aliena- 
tions. 2 Bl.  Com.  208;  Co.  Litt.  2 b; 
Ersk.  lust.  13.  2,  t.  4,  s.  10;  Barr,  on 
the  Stat.  27,  97. 

2. — Mortmain  is  also  employed  to 
designate  all  prohibitory  laws,  which 
limit,  restrain,  or  annul  gifts,  grants, 
or  devises  of  lands  and  other  corpo- 
real hereditaments  to  charitable  uses.  2 
Story,  Eq.'Jur.  § 1137,  note  1.  See 
Shelf,  on  Mortm.  2,  3. 

MORTUARIES,  Eng.  law.  These 
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ore  u sort  of  ecclesiastical  heriote,  being 
a customary  gift  claimed  by  and  due  to 
the  minister,  in  many  parishes  on  the 
death  of  the  parishioner.  *2  HI.  Com.  4*25. 

MORTUUM  VADIUM.  A mort- 
gage ; a dead  pledge. 

MORTUUS  E8T.  A return  made 
by  the  sheriff  when  the  defendant  is 
dead,  as  an  excuse  for  not  executing  the 
writ.  4 Watts,  ‘270,  *270. 

MOTHER,  domestic  relation*.  A 
Woman  who  has  a child. 

2. — It  is  generally  the  duty  of  a 
mother  to  support  her  child,  when  she  is 
left  a widow,  until  he  becomes  of  ago,  or 
is  able  to  maintain  himself;  8 Watts, 
It.  80(5:  and  even  after  he  becomes  of 
age,  if  he  be  chargeable  to  the  public, 
she  may,  perhaps,  in  all  the  states,  be 
cnni]>ellcd,  when  she  has  sufficient  means, 
to  support  him.  Hut  when  the  child  has 
property  sufficient  for  his  support,  she  is 
not,  even  during  his  minority,  obliged  to 
maintain  him.  1 Hro.  C.  C.  887 ; 2 
Mass.  R.  415;  4 Mass.  R.  97. 

8. — When  the  father  dies  without 
leaving  a testamentary  guardian,  at  com- 
mon law,  the  mother  is  entitled  to  be  the 
guardian  of  the  person  and  estate  of  the 
infant,  until  he  arrives  at  fourteen  years, 
when  ho  is  able  to  choose  a guardian. 
Litt.  sect.  128  ; 8 Co.  88  ; Co.  Lift.  84 
b ; 2 Atk.  14  ; Com.  Dig.  H,  D,  E ; 7 
Yes.  848.  See  1ft  Mass.  135,  140;  15 
Mass.  272 ; 4 Rinn.  4*7 ; 4 Stew,  it 
Port.  123;  2 Mass.  415;  Harper,  R. 
0 ; 1 Root,  R.  487. 

4.  — In  Pennsylvania,  theorphnns’eourt 
will  in  such  case  appoint  a guardian  until 
the  infant  shall  attain  his  fourteenth 
year.  During  the  joint  lives  of  the 
parents,  (a.  v.)  the  father  (q.  v.)  is  alone 
responsible  for  the  support  of  the  chil- 
dren ; and  has  the  only  control  over  them, 
except  when  in  special  cases  the  mother 
is  allowed  to  have  possession  of  them. 
1 P.  A.  Browne’s  Rep.  143;  5 Binn.  R. 
520;  2 fSerg.  & Rawle,  174.  Vide  4 
Birin.  R.  402,  404. 

5.  — The  mother  of  a bastard  child, 
as  natural  guardian,  has  a right  to  the 
custody  and  control  of  such  child,  and  is 
bound  to  maiutuin  it.  2 Mass.  100 ; 
12  Mass.  387,  433;  2 Johu.  375;  15 


John.  208 ; 0 S.  <fc  Ii.  255 ; 1 Ash  mead, 
55. 

MOTHER-IN-LAW.  In  Latin  werus, 
is  the  mother  of  one’s  wife,  or  of  one's 
husband. 

MOTION,  practice , is  an  application 
to  a court  by  one  of  the  parties  in  a cause 
or  his  counsel,  in  order  to  obtain  some 
rule  or  order  of  court,  which  he  thinks 
becomes  necessary  in  the  progress  of  the 
cause,  or  to  get  relieved  in  a summary 
manner,  from  some  matter  which  would 
work  injustice. 

2. — When  the  motion  is  mndo  on 
some  matter  of  fact,  it  must  bo  supported 
by  an  affidavit  that  such  facts  are  true; 
and  for  this  purpose,  the  party’s  affidavit 
will  lie  recce ived,  though  it  cannot  lie 
read  on  the  hearing.  1 Binn.  K.  145; 
S.  P.  2 Yeates’s  it.  540.  Vide  3 Bl. 
Com.  304;  2 Sell.  Pr.  356;  15  Vin. 
Ah.  495 ; Grab.  Pr.  542 ; Smith’s  Ch. 
Pr.  Index,  h.  t. 

MOTIVE,  is  the  inducement,  cause  or 
reason  why  a thing  is  done. 

2.  — When  there  is  such  a mistake  in 
the  motive,  that  had  the  truth  beeu 
known,  the  contract  would  not  have  been 
made,  it  is  generally  void.  For  example, 
if  a man  should,  after  the  death  of 
Titius,  of  which  he  was  ignorant,  insure 
his  life,  the  error  of  the  motive  would 
avoid  the  contract.  Toull.  Dr.  Civ.  Fr. 
liv.  3,  c.  2,  art.  1 ; or  if  Titius  should 
sell  to  Livius  lus  horse,  which  both  par- 
ties supjioscd  to  be  living  at  some  dis- 
tance from  the  place  where  the  contract 
was  made,  when,  iu  fact,  the  horse  was 
then  dead,  the  contract  would  be  void. 
Poth.  Vente,  n.  4 ; 2 Kent,  Coin.  367. 
When  the  contract  is  entered  into  under 
circumstances  of  clear  mistake  or  sur- 
prise, it  will  not  be  enforced.  See  the 
following  authorities  ou  this  subject.  1 
Buss.  & M.  527 ; 1 Ves.  junr.  *221 ; 4 
Price,  135;  1 Yes.  jr.  210;  Atkinson 
on  Tit!.  144.  Vide  Cause}  Considcra - 
lion. 

3.  — The  motive  of  prosecutions  is  fro- 
quontly  an  object  of  inquiry,  particularly 
when  the  prosecutor  is  a witness,  and  iu 
his  case,  as  that  of  any  other  witness, 
when  the  motive  is  ascertained  to  be  bad, 
as  a desire  of  revenge  for  a real  or  sup- 
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posed  injury,  the  credibility  of  the  wit- 
tiess  will  be  much  weakened,  though  this 
will  not  alone  render  him  incompetent. 
See  Evidence;  Witness. 

3I<  >UHNINQ.  This  word  has  several 
significations.  1.  1 1 is  the  apparel  worn 
at  funerals,  and  for  a time  afterwards,  in 
order  to  manifest  grief  for  the  death  of 
pome  one,  and  to  honour  his  memory; 
2,  the  expenses  paid  for  such  apparel. 

2. — It  has  been  held,  in  England, 
that  a demand  for  mourning  furnished  to 
the  widow  and  family  of  the  testator,  is 
not  a funeral  expense,  2 Carr.  & P. 
207.  Vide  14  Ves.  364;  1 Yes.  & 
Bea.  364.  See  *2  Hell’s  Comm.  156. 

MOVABLES,  estate#,  are  such  sub- 
jects of  property  as  attend  a man’s  per- 
son wherever  he  goes,  in  contradiction  to 
things  immovable,  (q.  v.) 

2. — Things  movable  by  their  nature 
are  such  as  may  bo  carried  from  one 
place  to  another,  whether  they  move 
themselves,  as  cattle,  or  cannot  be  re- 
moved without  an  extraneous  power,  as 
inanimate  things.  Movables  are  further 
distinguished  into  such  as  are  in  posses- 
sion, or  which  are  in  the  power  of  the 
owner,  as,  a horse  in  actual  use,  a piece 
of  furniture  in  a man’s  own  house ; or 
sueh  as  are  in  the  possession  of  another, 
and  can  only  he  recovered  by  action, 
which  are  therefore  said  to  be  in  action, 
as  a debt.  Vide  art.  Personal  i’nijierty, 
and  Fonbl.  Eq.  Index,  h.  t.;  ]\>w. 
Mortg.  Index,  h.  t;  2 HI.  Comm.  3*4 ; 
Civ.  (’ode  of  \aj.  art.  464  to  472. 

MULATTO,  is  a j>erson  born  of  one 
white  and  one  black  parent.  7 Mass. 
R.  *8 ; 2 Hailey,  558. 

M U LOT,  pu  n ish ment.  A fine  im posed 
on  conviction  of  an  offence. 

Muter,  commerce.  An  imposition 
laid  on  ships  or  goods  by  a company  of 
trade,  for  the  maintenance  of  consuls  and 
the  like.  Obsolete. 

M I ’Ll  EH.  A woman,  a wife : some- 
times it  is  used  to  designate  a niarriage- 
blo  virgin,  and  in  other  eases  the  word 
miilar  is  employed  in  opposition  to 
riryo.  Poth.  Pand.  tom.  22,  h.  t.  In 
its  most  proper  signification  it  incuns  a 
wife. 

2. — A sou  or  a daughter,  born  of  a 


lawful  wife,  is  called  Jilin#  mniierahu  or 
Jilin  mulierata,  a son  mulirr  or  a dauyh* 
j ter  mulirr.  The  term  is  always  used  in 
contradiction  to  a bastard  ; mulier  being 
always  legitimate.  Co.  Litt.  243. 

3. — Wlnm  a man  has  a bustard  son, 
and  afterwards  marries  the  mother,  and 
has  by  her  another  son,  the  latter  is 
called  the  mulier  puisne.  2 HI.  Com. 

| 248. 

31 L LTI FA RIOIJ SN12SS,  crpiity plca<l- 

I »tuf.  By  tuuhifariousness  in  a bill  is 
understood  the  improperly  joining  in  one 
bill  distinct  matters,  and  thereby  con- 
founding them;  as,  for  example,  the 
uniting  in  one  bill  several  matters,  per- 
feetly  distinct  and  unconnected,  against 
one  defendant,  or  the  demand  of  several 
matters  of  distinct  natures,  against  several 
| defendants  in  the  same  bill.  Coop.  Eq. 
PI-  1*2 ; 3Iitf.  by  Jeremy,  181 ; 2 Ma- 
son's K.  201;  1*  Ves.  *0;  liardr.  il. 
337 ; 4 Cowen’s  R.  682. 

2. — In  order  to  prevent  confusion  in 
I its  pleadings  and  decrees,  a court  of 
equity  will  anxiously  discountenance  this 
multiferiousness.  The  following  ease 
will  illustrate  this  doctrine:  suppose  an 
estate  should  be  sold  iu  lots  to  different 
persons,  the  purchasers  could  not  join  in 
exhibiting  one  bill  against  the  vendor 
for  a specific  performance ; for  each  j par- 
ty's case  would  be  distinct,  and  would 
depend  upon  its  own  peculiar  circum- 
stances, and  therefore  there  should  he  a 
distinct  hill  upon  each  contract;  on  the 
other  hand,  the  vendor  in  the  like  ease, 
would  not  he  allowed  to  file  one  hill  for 
a specific  performance  against  all  the  pur- 
chasers of  the  estate,  for  the  same  reason. 
Coop.  Eq.  PI.  1*2;  2 Dick.  Hop.  077; 

1 Madd.  Hep.  8*;  Story’s  Eq.  JM.  §271 
to  286.  It  is  extremely  difficult  to  say 
what  constitutes  multifariousness  as  au 
abstract  proposition.  Story,  Eq.  PI.  §530, 
039 ; 4 Black  f.  249 ; 2 How.  S.  C.  Hep. 
619,  042. 

311  LTITUDE.  The  meaning  of  this 
word  is  not  very  certain.  By  some  it.  is 
said  that  to  make  a multitude  there  must 
bo  ten  persons  at  least,  while  others  con- 
tend that  the  law  has  not  fixed  any  num- 
ber. Co.  Litt  257. 

3IULTUHE,  Scotch  lute , is  the  quan- 
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tity  of  grain  or  meal  payable  to  the  pro-  adopted  by  Blaekstone,  4 Com.  195, 
prietor  of  the  mill,  or  to  the  multurer,  Chitty,  2 Cr.  Law,  724,  and  others,  has 
his  tacksman.  Ersk.  Prin.  Laws  of  b<x*u  severely  and  perhaps  justly  eriti- 
Seotl.  15.  2,  to  9,  n.  12.  ciscd.  What,  it  has  been  asked,  are 

MUNERA.  The  name  given  to  sound  memory  and  viidevtUaufltny  ? 
grants  made  in  the  early  feudal  ages,  What  lms  soundness  of  memory  to  do 
which  were  more  tenancies  at  will,  or  with  the  act;  be  it  overdo  imperfect, — 
during  the  pleasure  of  the  grantor.  Pair,  how  does  it  affect  the  guilt  ? If  discro- 
Feud.  198,  199;  Wright  on  Ten.  19.  tion  is  necessary,  can  the  crime  ever  be 
MUNICIPAL.  Strictly  this  word  committed,  for,  is  it  not  the  highest  in- 
applies  only  to  what  belongs  to  a city,  discretion  in  a man  to  take  the  life  of 
Among  the  Romans,  cities  were  called  another,  and  thereby  expose  his  own? 
m unirip  in  ; these  cities  voluntarily  joined  If  the  person  killed  l»e  an  idiot  ora  new 
the  Roman  republic  in  relation  to  their  born  infant,  is  he  a reasonable  creature  ? 
sovereignty  only,  retaining  their  laws.  Who  is  in  the  king’s  peace?  What  is 
their  liperaes,  and  their  magistrates,  who  malice  aforethought  f Gan  there  be  any 
were  thence  called  munirijHtl  mayistrativ.  malice  aforethought?  Livingst.  ,Syst.  of 
Witli  us  this  word  has  a more  extensive  Pen.  I jaw,  I8(i. 

meaning;  for  example  we  call  muniri-  8. — According  to  Coke’s  definition 
pal  laic,  not  the  law  of  a city  only,  hut  there  must  be,  1st,  sound  mind  and 
the  law  of  the  state.  1 HI.  Com.  memoir  in  the  agent.  By  tins  is  under- 

MUX  I Cl  PA  LIT  Y.  The  body  of  offi-  stood  there  must  be  a will,  (q*.  v.)  and 
cers,  taken  collectively,  belonging  to  a legal  discretion  (q.  v.); — 2,  an  actual 
city,  who  arc  appointed  to  manage  its  killing,  but  it  is  not  necessary  that  it 
affairs  and  defend  its  interests.  should  he  caused  by  direct  violence;  it 

MUNIMENTS,  are  the  instruments  is  sufficient  if  the  acta  done  apparently 
of  writing  and  written  evidences  which  endanger  life,  and  eventually  prove  fatal, 
the  owner  of  lands,  possessions,  or  in-  Hawk.  b.  1,  c.  81,  s.  4 ; 1 Hale,  P.  C. 
heritances  has,  by  which  he  is  enabled  to  481 ; 1 Ashm.  R.  289  : 9 Car.  A Payne, 
defend  the  title  of  his  estate.  Termcs  356;  S.  C.  88  E.  C.  L.  R.  152;  2 Palm, 
de  la  Ley,  h.  t. ; 8 List.  170.  545; — 8,  the  party  killed  must  have 

MURAGE.  A toll  formerly  levied  been  a reasonable  being,  alive  and  in  the 
in  England  for  retiring  or  building  pub-  king’s  pcaee ; foeticide  (q.  v.)  would  not 
lie  walls.  be  such  a killing;  lie  must  have  been  in 

MURDER,  mm.  fair.  This,  one  of  reruin  naturA;— 4,  malice,  either  express 
the  most  important  crimes,  that  can  be  or  implied.  It  is  the  circumstance  which 
committed  against  individuals,  has  been  distinguished  murder  from  every  descrip- 
variously  defined.  Hawkins  defines  it  tion  of  homicide.  Vide  art.  Mol  lee. 
to  be  the  wilful  killing  of  any  subject  4. — In  some  of  the  states,  by  lcgisla- 

whatever,  with  malice  forethought,  tivo  enactments  murder  has  been  divided 
whether  the  person  slain  shall  bean  Eng-  into  degrees.  In  Pennsylvania,  the  act 
liahman  or  a foreigner.  B.  1,  c.  18,  of  April  22, 1794, 8 Smith's  Laws,  186, 
s.  8.  Russell  says,  murder  is  the  killing  makes  “ all  murder  which  shall  be  per- 
of  any  person  under  the  king’s  peace,  petrated  by  means  of  poison,  or  by  lying 
with  malice  prepense  or  aforethought,  in  wait,  or  by  any  other  kind  of  wilful, 
either  express  or  implied  by  law.  1 deliberate,  and  premeditated  killing,  or 
Rum.  Cr.  421.  And  Sir  Edward  Coke,  which  shall  be  committed  in  the  perpe- 
8 Inst.  47,  defines  or  rather  describes  tration  or  attempt  to  perpetrate,  any 
this  offence  to  be,  “when  a person  of  arson,  rape,  robbery,  or  burglary,  shall 
sound  mind  and  discretion,  unlawfully  be  deemed  murder  of  the  first  degree ; 
killeth  any  reasonable  creature  in  being,  and  all  other  kinds  of  murder  shall  bo 
and  under  the  king’s  peace,  with  malice  deemed  murder  of  the  second  degree ; 
aforethought  either  express  or  implied.”  and  the  jury  before  whom  any  person 
2. — This  definition,  whieh  has  been  indicted  for  murder  shall  be  tried,  shall, 
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if  they  find  the  person  guilty  thereof, 
ascertain  in  their  verdict,  whether  it  be 
murder  of  the  first  or  second  degree ; ' 
but  if  such  person  shall  be  convicted  by  j 
confession,  the  court  shall  proceed  by 
examination  of  witnesses,  to  determine 
the  degree  of  the  crime,  and  give  sen- 
tence accordingly .”  Many  decisions  have 
been  made  under  this  act  to  which  the 
reader  is  referred : see  Whurt.  Dig.  Cri- 
minal Law,  h.  t. 

5. — The  legislature  of  Tennessee  has 
adopted  the  same  distinction,  in  the  very 
words  of  the  act  of  Pennsylvania,  just 
cited.  Act  of  1829, 1 Tenu.  Laws,  Dig. 
244.  Vide  3 Ycrg.  R.  283;  5 Yerg. 
R.  840. 

0. — Virginia  has  adopted  the  same 
distinction,  6 Rand.  R.  721. 

Vide,  generally,  Buc.  Ab.  b.  t. ; 15 
Vin.  Ab.  500;  Com.  Dig.  Justices,  M 
1,  2;  Dane’s  Ab.  Index,  h.  t.;  llawk. 
Index,  h.  t. ; 1 Russ.  Or.  b.  3,  c.  1 ; 
Rose.  Cr.  Ev.  h.  t.  ; Hale,  P.  C.  Index, 
h.  t. ; 4 131.  Com.  195 ; 2 Swift’s  Syst. 
Index,  b.  t. ; 2 Swift’s  Dig.  Index,  h.  t.; 
American  Digests,  h.  t.;  Wheeler’s  C. 
C.  Index,  h.  t. ; Stark.  Ev.  Index,  h.  t. ; 
Chit,  Cr.  Law,  Iudcx,  h.  t. ; New  York 
Rev.  Stat.  part  4,  c.  1,  t.  1 and  2. 

Murder,  plctulings.  In  an  indict- 
ment for  murder,  it  must  be  charged 
that  the  prisoner  “ did  kill  and  murder,” 
the  deceased,  and  unless  the  word  murder 
be  introduced  in  the  charge,  the  iudict- 
ment  will  be  taken  to  charge  manslaugh- 
ter only.  Foster,  424;  Yelv.  205;  1 
Chit.  Cr.  Law,  *243,  and  tlie  authorities 
and  cases  there  cited. 

M U R DR UM , old  Engl.  law.  During 
the  times  of  the  Danes,  and  afterwards 
till  the  reign  of  Edward  III.,  murdrum 
was  the  killing  of  a man  in  a secret  man- 
ner, and  in  that  it  differed  from  simple 
homicide. 

2.  — When  a man  was  thus  killed,  and 
he  was  unknown,  by  the  laws  of  Canute 
he  was  presumed  a Dane,  aud  the  vill 
Wits  compelled  to  pay  forty  murks  for  his 
death.  After  the  conquest,  a similar 
law  was  mado  in  favour  of  Frenchmen, 
which  was  abolished  by  3rd  Edw.  3. 

3.  — By  murdrum  was  also  understood 
the  fine  formerly  imposed,  in  Euglaud 


upon  a person  who  had  committed  homi- 
cide per  infortunium  or  se  defendendo. 
Priu.  Pen.  Law,  219,  note  r. 

MUSICAL  COMPOSITION.  The 
act  of  congress  of  Feb.  3,  1831,  autho- 
rizes the  granting  of  a copy-right  for  a 
musical  composition.  A question  was 
formerly  agitated  whether  a composition 
published  on  a single  sheet  of  paper,  was 
to  be  considered  a book,  aud  it  was  de- 
cided in  the  affirmative.  2 Cauipb.  28, 
n. ; 11  East,  244.  See  Copy- Right. 

TO  MUSTER.  In  the  army,  by  this 
term  is  understood  to  collect  together 
and  exhibit  soldiers  and  their  arms ; it 
also  signifies  to  employ  recruits  and  put 
I their  names  down  in  a book  to  enrol  them. 

MUSTER-ROLL,  maritime  law}  is  a 
> written  document  containing  the  names, 
ages,  quality,  place  of  residence,  and, 
j above  all,  place  of  birth,  of  every  person 
I of  the  ship’s  company.  It  is  of  great 
' use  iu  ascertaining  the  ship’s  neutrality. 
Marsh.  las.  13.  1,  c.  9,  s.  0,  p.  407 ; 
Jacobs.  Sea  Laws,  101 ; 2 Wash.  C.  C. 
R.  201. 

MUSTIRO.  This  name  is  given  to 
the  issue  of  an  Indian  and  a negro. 
Dudl.  S.  CM.  II-  174. 

M UT ATION,  French  law.  This  term 
is  synonymous  with  change,  and  is  par- 
ticuhirly  applied  to  designate  the  cliungc 
which  takes  place  in  the  property  of  a 
thing  in  its  transmission  from  one  per- 
son to  another;  permutation  therefore 
happens  when  the  owner  of  the  thing 
sells,  exchanges  or  gives  it  It  is  nearly 
synonymous  with  transfer,  (q.  v.)  Merl. 
Report,  h.  t. 

MUTATION  OF  LIBEL, practice, in 
the  civil  law  courts,  is  an  amendment  al- 
lowed to  a libel,  by  which  there  Is  an 
alteration  of  the  substance  of  the  libel, 
as  by  propounding  a now  cause  of  action, 
or  when  one  thing  is  asked  instead  of 
another.  Duul.  Adm.  Pr.  213  ; Law’s 
Eccl.  Law,  165-167  ; 1 Paine’s  R.  435; 
1 Gall.  R.  123 ; 1 Wheat.  R.  261. 

MUTATIS  MUTANDIS.  The  neces- 
sary changes.  This  is  a phrase  of  frequeut 
practical  occurrence,  meaning  that  mat- 
i tors  or  tilings  are  generally  the  same, 
but  to  be  altered,  when  necessary,  as  to 
names,  offices,  and  the  like. 
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MUTE,  persons.  One  who  is  dumb  j 
vide  Deaf  and  Dumb. 

Mute,  staniu.no  mute,  practice, 
crim.  hue.  When  a prisoner  upon  his 
arraignment  totally  refuses  to  answer, 
insists  Upon  mere  frivolous  pretences,  or 
refuses  to  put  himself  upon  the  country, 
after  plemling  not  guilty,  he  is  said  to 
stand  mute. 

2.  — In  the  case  of  the  United  States 
v.  Hare,  et  al.,  Cir.  Court,  Maryland 
I)i.st.  May  hcss.  1818,  the  prisoner  stand- 
ing mute  was  considered  as  if  he  had 
pleaded  not  guilty. 

3.  — The  net  of  congress  of  March  3, 
1825,  3 Story's  L.  U.  S.  2002,  has 
since  provided  as  follows;  § 14,  that  if 
any  person,  upon  his  or  her  arraignment 
upon  any  indictment  before  any  court  of 
the  United  States  for  any  offence,  not 
capital,  shall  stand  mute,  or  will  not 
answer  or  plead  to  such  indictment,  the 
court  shall,  notwithstanding,  proceed  to 
the  trial  of  the  person,  so  standing  mute, 
or  refusing  to  answer  or  plead,  as  if  he 
or  she  had  pleaded  not  guilty ; and  upon  ! 
a verdict  being  returned  by  the  jury, ' 
may  proceed  to  render  judgment  accord- 
ingly. A similar  provision  is  to  be 
found  in  the  laws  of  Pennsylvania. 

4.  — The  barbarous  punishment  of 
peine  forte  cl  dure  which  till  lately  dis- 
graced the  criminal  code  of  England, 
was  never  known  in  the  United  States. 
Vide  Dumb;  15  Via.  Ah.  527. 

5.  — When  a prisoner  stands  mute,  the 
laws  of  England  arrive  at  the  forced  con- 
clusion that  he  is  guilty,  and  punish  him 
accordingly.  1 Chit.  Cr.  Law,  428. 

t>. — By  the  old  French  law,  when  a 
person  accused  was  mute,  or  stood  mute, 
it  was  the  duty  of  the  judge  to  appoint 
him  a curator,  whose  duty  it  was  to  de- 
fend him,  in  the  best  manner  he  could  ; I 
and  for  this  purpose,  ho  was  allowed  to 
communicate  with  him  privately.  Both. 
Proced  Crim.  s.  4,  art.  2,  § 1. 

MUTILATION,  crim.  hup,  is  the 
depriving  a man  of  the  use  of  any  of 
those  limbs,  which  may  be  useful  to  him 
in  fight,  the  loss  of  which  ainouuts  to 
mayhem.  1 Bl.  Com.  130. 

MUTINY,  crimes,  is  the  unlawful 
resistance  of  a superior  officer,  or  the 


raising  of  commotions  and  disturbances 
on  board  of  u ship  against  the  authority 
of  its  commander,  or  in  the  army  in 
opposition  to  the  authority  of  the  officers ; 
a sedition,  (Yj.  v.) ; a revolt,  (Y|.  v.) 

2.  — By  tne  act  for  establishing  rules 
and  articles  for  the  government  of  the 
armies  of  the  United  States,  it  is  enacted 
as  follows : Article  7,  Any  officer  or 
soldier,  who  shall  begin,  excite,  or  cause, 
or  join  in,  any  mutiny  or  sedition  in  any 
troop  or  company  in  the  service  of  the 
United  States,  or  in  party,  post,  detach- 
ment or  guard,  shall  suffer  death,  or 
such  other  punishment  as  by  a court 
martial  shall  be  inflicted.  Article  8, 
Any  officer,  non-com  missioned  officer,  or 
soldier,  who  being  present  at  any  mutiny 
or  sedition,  does  not  use  his  utmost  en- 
deavours to  suppress  the  same,  or  coming 
to  the  knowledge  of  any  intended  mutiny, 
does  not  without  delay  give  information 
thereof  to  his  commanding  officer,  shall 
be  punished  by  the  sentence  of  a court 
martial,  with  death,  or  otherwise,  accord- 
ing to  the  nature  of  his  offence. 

3.  — And  by  the  act  for  the  better 
government  of  the  navy  of  the  United 
States,  it  is  enacted  as  follows  : Article 
13,  If  any  person  in  the  navy  shall  make 
or  attempt  to  make  any  mutinous  assem- 
bly, he  shall,  ou  conviction  thereof  by 
a court  martial,  suffer  death ; and  if  any 
person  as  aforesaid,  shall  utter  any  sedi- 
tious or  mutinous  words,  or  shall  conceal 
or  connive  at  any  mutinous  or  seditious 
practices,  or  shall  treat  with  contempt 
his  superior,  being  in  the  execution  «-f 
his  office,  or  being  witness  to  any  mutiny 
or  sedition,  shall  not  do  his  utmost  to 
suppress  it,  he  shall  be  punished  at  the 
discretion  of  a court  martial.  Vide  2 
Stra.  II.  1264. 

MUTUAL.  Reciprocal. 

2. — In  contracts  there  must  always 
be  a consideration  in  order  to  make  them 
valid.  This  is  sometimes  mutual,  as 
when  one  man  promises  to  pay  a sum  of 
money  to  another  in  consideration  that 
he  shall  deliver  him  a horse,  and  the 
latter  promises  to  deliver  him  the  horse 
in  consideration  of  being  paid  the  price 
agreed  upon  When  u man  and  a 
woman  promise  to  marry  e;ieh  other,  the 
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promise  is  mutual.  It  is  one  of  the 
qualities  of  an  award,  that  it  be  mutual ; 
but  this  doctrine  is  not  as  strict  now  as 
formerly.  3 Rand.  94 ; see  8 Caines, 
254 ; 4 Day,  422 ; 1 Dali.  364, 365  ; 6 
Greonl.  247 ; 8 Greenl. 315;  0 Pick.  148. 

3.  — To  entitle  a contracting  party  to 
a 8]>ecilic  performance  of  an  agreement, 
it  must  be  mutual,  for  otherwise  it  will 
not  be  compelled.  1 Sell.  & Lef.  18; 
Butib.  Ill  ; Newl.  Contr.  152.  See 
Rose.  Civ.  Ev.  261. 

4.  — A distinction  has  been  made  be- 
tween mutual  debts  and  mutual  credits. 
The  former  term  is  more  limited  in  its 
signification  than  the  latter.  In  bank- 
rupt cases,  where  a person  was  indebted 
to  the  bankrupt  a sum  payable  at  u future 
day,  and  the  bankrupt  owed  him  a 
smaller  sum  which  was  then  due ; this, 
though  in  strictness,  not  a mutual  debt, 
was  liolden  to  be  a mutual  credit.  1 
Atk.  228,  230 ; 7 T.  It.  378 ; Burge 
on  »Sur.  455,  457. 

MUTUARY,  contracts.  A person 
who  borrows  personal  chattels  to  be  con- 
sumed by  him,  and  returned  to  the 
lender  in  kind  ; the  person  who  receives 
the  benefit  arising  from  the  contract  of 
mutuum.  Story,  Bailrn.  § 47- 

ML'TUUM,  or  loan  for  consumption, 
in  contracts , is  a loan  of  personal  chattels 
to  be  consumed  by  the  borrower,  and  to 


be  returned  to  the  lender  in  kind  and 
quantity ; as  a loan  of  corn,  wine,  or 
money,  which  are  to  lie  used  or  con- 
sumed, and  are  to  be  replaced  by  other 
corn,  wine,  or  money.  Story  on  Bailrn, 
§ 228;  Louis.  Code,  tit.  12,  c.  2; 
Ayliffe’s  Pand.  481  ; Pofch.  Pand.  tom. 
22,  h.  t.  ; Dane’s  Ab.  Index,  h.  t. 

2. — It  is  of  the  essence  of  this  con- 
tract, 1st,  that  there  be  either  a certain 
sum  of  money,  or  a certain  quantity  of 
other  things,  which  is  to  be  consumed 
by  use,  which  is  to  be  the  subject-matter 
of  the  contract,  and  which  is  loaned  to 
be  consumed.  2d,  That  the  thing  be 
delivered  to  the  borrower.  3d,  That  the 
property  in  the  thing  l>c  transferred  to 
him.  4th,  That  he  obligates  himself  to 
return  as  much.  5th,  That  the  parties 
agree  on  all  these  points.  Poth.  Pret. 
dc  Consomption,  n.  1. 

MYSTERY  or  MISTER Y.  This 
word  is  said  to  be  derived  from  the 
French  nastier  now  written  metier,  a 
trade.  In  law  it  signifies  a trade,  art,  or 
occupation.  2 Inst.  668. 

2. — Masters  frequently  bind  them- 
selves in  the  indentures  with  their  appren- 
tices to  teach  them  their  art,  trade,  and 
mystery.  Vide  2 Hawk.  c.  23,  s.  11. 

MYSTIC.  In  a secret  manner;  con- 
cealed ; as  mystic  testament,  for  a secret 
testament.  Vide  Testament  Mystic. 


N. 


NAIL.  A measure  of  length,  equal 
to  two  iuches  and  a quarter.  Vide  Mea- 
sure. 

NAME,  is  one  or  more  words  used  to 
distinguish  a particular  individual,  as 
Socrates,  Benjamin  Franklin. 

2. — Among  the  Romans,  the  division 
in  races , and  the  subdivision  of  races 
into  /amities  caused  a great  multiplicity 
of  names.  They  had  first  the  jrronumen, 
which  was  proper  to  the  person;  then 
the  nonun,  belonging  to  his  race ; a sur- 
name or  cof/ nomen,  designating  the  fami- 
ly ; and  sometimes  an  ay  nonun,  which 
indicated  the  branch  of  that  family  in 
which  the  author  has  become  distinguish- 


ed. Thus,  for  example,  Publius  Corne- 
lius Scipio  Africa  mis,  Publius  is  the 
yrotwmcn  ; Cornelius,  the  nomen,  desig- 
nating the  name  of  the  race  Cornelia; 
.Scipio,  the  coynomen,  or  surname  of  the 
family ; and  Africanus,  the  agnomen, 
which  indicated  his  exploits. 

3.  — Names  are  divided  into  Christian 
names,  as,  Benjamin,  and  surnames,  as, 
Franklin. 

4.  — No  man  can  have  more  than  one 
Christian  name,  1 Ld.  Raym.  562 ; Bac. 
Ab.  Misnomer,  A ; though  two  or  more 
names  usually  kept  separate,  as  Johu 
and  Peter,  may  undoubtedly  be  com- 
pounded, so  as  to  form,  in  contemplation 
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of  law,  but  one.  5 T.  R.  195.  A letter 
put  between  the  Christian  ami  surname, 
as  nn  abbreviation  of  a part  of  the  Chris- 
tian name,  as,  John  B.  Peterson,  is  no 
part  of  either.  4 Watts’s  U.  829;  5 
John.  R.  *4;  14  Pet.  R.  822;  8 Pet. 
11.  7 ; 2 Cowen,  403 ; Co.  Litfc.  3 a ; 1 
L<l.  Ray  in.  502;  Yin.  Ah.  Misnomer, 
C 0,  pi.  5 and  0 ; Com.  Dig.  Indictment, 
(I  1,  note  (u);  Willes,  R.  054;  Bac. 
Abr.  Misnomer  and  Addition;  8 Chit. 
Pr.  104  to  178;  1 Young,  U.  002.  Rut 
see  7 Watts  k Herg.  400. 

5.  — In  general  a corporation  must 
contract  and  sue  and  In"  sued  by  its  cor- 
porate name ; 8 John.  R.  295  ; 14  John. 
R.  288;  19  John.  R.  800;  4 Rand.  R. 
859;  yet  a slight  alteration  in  stating 
the  name  is  unimportant,  if  there  be  no 
possibility  of  mistaking  the  identity 
of  the  corporation  suing.  12  L.  R. 
444. 

6.  — It  is  .said  that  in  devises  if  the 
name  1h»  mistaken,  if  it  appear  the  tes- 
tator meant  a particular  corporation,  the 
devise  will  be  good;  a devise  to  “the 
inhabitants  of  the  south  parish,"  may  be 
enjoyed  by  the  inhabitants  of  the  finl 
parish.  3 Pick.  R.  232;  0 S.  k R.  11; 
see  also  llob.  33 ; 0 Co.  05;  2 Cowen, 
R.  778. 

7.  — As  to  names  which  have  the 
same  sound,  see  Bae.  Ah.  Misnomer,  A; 
7 Sorg.  k Rawle,  479 ; Hammond’s 
Analysis  of  Pleading,  89 ; 10  East,  R. 
83  ; and  article  lilt m Sonuits. 

8.  — As  to  the  effect  of  using  those 
which  have  the  same  derivation,  see  2 
Roll.  Ah.  135;  1 W.  C.  C.  R.  285;  1 
Chit.  Cr.  Law,  108.  For  the  effect  of 
changing  one’s  name,  see  1 Rop.  Leg. 
102;  8 M.  A S.  458  ; Com.  Dig.  G 1, 
note  (x). 

9.  — As  to  the  omission  or  mistake  of 
the  name  of  a legatee,  see  1 Rop.  Leg. 
132,  147 ; 1 Supp.  to  Vcs.  Jr.  81,  82 ; 
ti  Yes.  42;  1 P.  Wins.  425;  Jacob's 
11.  404.  As  to  the  effect  of  mistakes  in 
the  names  of  persons  in  pleading,  see 
Stcph.  PI.  319.  Vide,  generally,  13 
Yin.  Ah.  13;  15  Yin.  Ah.  595;  Dane’s 
Ab.  Index,  h.  t. ; Roper  on  Leg.  Index, 
b.  t. ; 8 Com.  Dig.  814;  3 Mis.  R. 
144;  4 McCord,  487  ; 5 Halst.  230; 


3 Mis.  IL  227;  1 Pick.  38x;  Merl. 
Rupert.  iii"i  Norn ; and  art.  Misnopu r. 

NAMES  OF  SHIPS.  The  act  of 
congress  of  December  31,  1792;  con- 
cerning the  registering  and  recording  of 
ships  or  vessels,  provides, 

§ 3.  That  every  ship  or  vessel,  here- 
after to  he  registered,  (except  as  is  here- 
inafter provided,)  shall  be  registered  by 
the  collector  of  the  district  in  which 
shall  he  comprehended  the  port  to  which 
such  ship  or  vessel  shall  belong  at  the 
time  of  her  registry,  which  port  shall  bo 
deemed  to  be  that,  at  or  nearest  to  which 
the  owner,  if  there  l>e  but  one,  or,  if 
more  than  one,  the  husband,  or  acting 
and  managing  owner  of  such  ship  or 
vessel,  usually  resides.  And  the  name 
of  the  said  ship  or  vessel,  and  of  the 
port  to  which  she  shall  so  belong,  shall 
be  painted  on  her  stem,  on  a black 
ground,  in  white  letters,  of  not  less  than 
three  inches  in  length.  And  if  any  ship 
or  vessel  of  the  United  States  shall  be 
found  without  having  her  name,  and  the 
name  of  the  port  to  which  she  belongs, 
painted  in  manner  aforesaid,  the  owner 
or  owners  shall  forfeit  lifty  dollars ; one 
half  to  the  person  giving  the  informa- 
tion thereof,  the  other  half  to  the  use  of 
the  United  States.  1 Story’s  L.  U.  S. 
209. 

2.  — And  by  the  act  of  February,  18, 
1793,  it  is  directed, 

§ 1 1.  That  every  licensed  ship  or  ves- 
sel shall  have  her  name,  and  the  port  to 
which  she  belongs,  painted  ou  her  stern, 
in  the  manner  as  is  provided  for  regis- 
tered ships  or  vessels ; and  if  any  licens- 
ed ship  or  vessel  be  found  without  such 
painting,  the  owner  or  owners  thereof 
shall  pay  twenty  dollars.  1 Story's  L. 
U.  S.  290. 

3.  — By  a resolution  of  congress,  ap- 
proved, March  3,  1819,  it  is  resolved, 
that  all  the  ships  of  the  navy  of  the 
United  States,  now  building,  or  hereafter 
to  be  built,  shall  be  named  by  the  secre- 
tary of  the  navy,  under  the  direction  of 
the  president  of  the  United  States,  ac- 
cording to  the  following  rule,  to  wit : 
Those  of  the  first,  class,  shall  be  called 
after  tlio  states  of  this  Union;  those  of 
the  second  class,  after  the  rivers ; and 
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those  <»f  the:  thinl  class,  after  the  princi- 
pal cities  and  towns;  taking  cun:  that  uo 
two  vessels  in  the  navy  shall  bear  the 
same  name.  8 Story's  L.  U.  S.  1757. 

NAMIUM,  an  old  word  which  signi- 
fies the  taking  or  distraining  another 
person’s  movable  goods.  2 Inst.  140;' 
3 Rl.  Corn.  149;  a distress.  Dal r.  Feud. 
IV.  113. 

N A It R,  pUadimj.  An  abbreviation  of 
the  word  nor  ratio;  a declaration  in  the 
cause. 

NARRATOR.  A pleader  who  draws 
nnrrs ; sereit; m narrator , a serjeaut  at 
law.  Eleta,  1.  2,  c.  37.  Obsolete. 

NARROW  SEAS,  Enylixh  law,  are 
those  seas  which  adjoin  the  coast  of  Eng- 
land. Rac.  Ah.  Prerogative,  R,  3. 

NAT  ALE.  The  state  or  condition  of 
a man  acquired  by  birth. 

NATIONAL  or  PUBLIC  DOMAIN. 

All  the  property  which  belongs  to  the 
state  is  comprehended  under  the  name 
of  national  or  public  domain. 

2. — Care  must  be  taken  not  to  con- 
found the  public  or  national  domain, 
with  the  national  finances,  or  the  public 
revenue,  ns  taxes,  imposts,  contributions, 
duties,  and  the  like,  which  are  not  con- 
sidered as  property,  and  are  essentially 
attached  to  the  sovereignty.  Vide  Do- 
nut iu  ; Eminent  Domain. 

NATIONALITY,  is  the  state  of  a 
person  in  relation  to  the  nation  in  which 
lie  was  born. 

2. — A man  retains  bis  nationality  of 
origin  during  his  minority,  but,  as  in  the 
case  of  his  domicil  of  origin,  he  may 
change  his  nationality  upon  attaining  full 
age;  he  cannot  renounce  his  allegiance 
without  permission  of  the  government. 
Sec  Citizen  ; Domicil ; Expatriation  ; 
Naturalization;  Radix,  l)u  Dr.  Intern, 
prive,  n.  2(i;  8 Crunch,  363;  8 Crunch, 
253 ; Chit.  Law  of  Nat.  31 ; 2 Gall. 
485;  1 Gall.  545. 

NATIONS.  Nations  or  states  arc  in- 
dependent bodies  politic;  societies  of 
men  united  together  for  the  purpose  of 
promoting  their  mutual  safety  and  ad- 
vantage by  the  joint  efforts  of  their  com- 
bined strength. 

2. — But  every  combination  of  men 
who  govern  themselves,  independently 


of  all  others,  will  not  be  considered 
a nation ; a body  of  pirates,  for  exam- 
ple, who  govern  themselves,  are  not 
a nation.  To  constitute  a nation  an- 
other ingredient  is  required.  The  body 
thus  formed  must  respect  other  nations 
in  general,  and  each  of  their  members 
in  particular.  Such  :i  society  has  her 
ulluirs  and  her  interests;  she  deliberates 
and  takes  resolutions  in  common ; thus 
becoming  a moral  person,  who  possesses 
an  understanding  and  will  peculiar  to 
herself,  and  is  susceptible  of  obligations 
and  rights.  Vattcl,  Prelim.  § 1,  2 s 5 
Pet.  S.  C.  It.  52. 

3. — It  belongs  to  the  government  to 
declare  whether  they  will  consider  a co- 
lony which  lias  thrown  off  the  yoke  of 
the  mother  country  as  an  independent 
state;  jind  until  the  government  have 
decided  on  the  question,  courts  of  jus- 
tice are  bound  to  consider  the  ancient 
state  of  things  as  remaining  unchanged. 
1 Johns.  Ch.  1{.  543 ; 13  John.  141, 
561  ; see  5 Pet.  S.  C.  R.  I ; 1 Kent, 
Com.  21  ; and  Body  Politic  ; State. 

NATIVES.  All  persons  born  within 
the  jurisdiction  of  the  United  States  are 
considered  as  natives. 

2.  — Natives  will  be  classed  into  those 
born  before  the  declaration  of  our  inde- 
pendence, and  those  born  since. 

3.  — 1.  All  persons,  without  regard  to 
the  place  of  their  birth,  who  were  born 
before  the  declaration  of  independence, 
who  were  in  the  country  at  the  time  it 
was  made,  and  who  yielded  a deliberate 
assent  to  it,  either  express  or  implied,  as 
by  remaining  in  the  country,  are  consi- 
dered as  natives.  Those  persons  who 
were  born  within  the  colonies,  and  be- 
fore the  declaration  of  independence,  re- 
moved into  another  part  of  the  British 
dominions,  and  did  not  return  prior  to 
the  peace,  would  not  probably  be  oousi- 
dered  natives,  but  aliens. 

4.  — 2.  Persons  born  within  the  United 
States,  since  the  revolution,  may  be 
classed  into  those  who  are  citizens,  and 
those  who  are  not. 

5.  — 1st.  Natives  who  are  citizens  arc 
the  children  of  citizens,  and  of  aliens 
who  are  not  representing  a foreign  gov- 
ernment near  our  own. 
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6.  — The  act  to  establish  an  uniform 
rule  of  naturalization,  approved  April 
14,  1802,  § 4,  provides  that  the  children 
of  persona  who  now  are,  or  have  been 
citizens  of  the  United  States,  shall, 
though  born  out  of  the  limits  and  juris- 
diction of  the  United  States,  be  consi- 
dered as  citizens  of  the  United  States. 
Hut,  the  right  of  citizenship  shall  not 
descend  to  persons  whose  fathers  have 
never  resided  in  the  United  States. 

7.  — 2d.  Natives  who  are  not  citizens 
are,  first,  the  children  of  ambassadors, 
or  other  foreign  ministers,  who,  although 
born  here,  are  subjects  or  citizens  of  the 

overnment  of  their  respective  fathers, 
econdly,  Indians,  in  general,  are  not 
citizens.  Thirdly,  negroes,  or  descendants 
of  the  African  raoe,  in  generul,  have  no 
power  to  vote,  and  are  not  eligible  to 
office. 

8.  — Native  nude  citizens,  who  have 
not  lost  their  political  rights,  after  at- 
taining the  age  required  by  law,  may 
vote  fur  all  kinds  of  officers,  and  be 
elected  to  any  office  for  which  they  are 
legally  qualified. 

9.  — The  constitution  of  the  United 
States  declares  that  no  person,  except  a 
natural  born  citizen,  or  a citizen  of  the 
United  States  at  the  time  of  the  adop- 
tion  of  this  constitution,  shall  be  eligi- 
ble to  the  office  of  president  or  vice-pre- 
sident of  the  United  States. 

Vide,  generally,  2 Cranch,  280;  4 
Crunch,  209 ; 1 Dal.  53 ; 20  John.  213; 
2 Mass.  280,  244,  note;  2 Dick.  394, 
n. ; 2 Kent,  35. 

NATURAL  AFFECTION.  The  af- 
fection which  a husband,  a father,  a 
brother,  or  other  near  relative,  naturally  j 
feels  towards  those  who  ore  so  nearly 
allied  to  him,  sometimes  supplies  the 
place  of  a valuable  consideration  iu  con- 
tracts; and  natural  affection  is  a good 
consideration  in  a deed.  For  example, 
if  a father  should  covenant  without  any 
other  consideration  to  stand  seised  to  the 
use  of  his  child,  the  naming  him  to  be 
of  kin  implies  the  consideration  ofnutur.il 
affection,  whereupon  such  use  will  arise. 
Garth.  138;  Dane’s  Ah.  Index,  h.  t. 

NATURAL  CHILDREN,  in  the 
phraseology  of  the  English  or  Awericau 
Vol.  II.— 12 


law,  are  children  bom  out  of  wedlock, 
or  bastards,  and  are  distinguished  from 
legitimate  children  ; but  in  the  language 
of  the  civil  law,  natural  are  distinguished 
from  adoptive  children,  that  is  they  are 
the  children  of  the  parents  spoken  of,  by 
natural  procreatiuu.  See  lust.  lib.  3,  tit. 

I,**- 

2.  — In  Louisiana,  illegitimate  children 
who  have  been  acknowledged  by  their 
father,  are  called  natural  children  ; and 
those  whose  fathers  are  unknown  uro 
contradistinguished  by  the  appellation  of 
bastards.  Civ.  Code  of  Lo.  art.  220. 
The  acknowledgment  of  an  illegitimate 
ehihl  shall  he  made  by  a declaration  exe- 
cuted before  a notary  public,  in  the  pre- 
sence of  two  witnesses,  whenever  it  shall 
not  have  been  made  in  the  registering  of 
the  birth  or  baptism  of  such  child.  Ih. 
art.  221.  Such  acknowledgment  shall 
not  be  made  iu  favour  of  the  children 
produced  by  an  incestuous  or  adulterous 
connexion.  Ib.  art.  222. 

3.  — Fathers  and  mothers  owe  alimony 
to  their  natural  eliildreu,  when  they  are 
in  need.  Ib.  art.  259,  913.  In  some 
Cases  natural  children  are  cutitlcd  to  the 
legal  succession  of  their  natural  fathers 
or  mothers.  Ib.  art.  911  to  927. 

4.  — Natural  children  owe  alimony  to 
their  father  or  mother,  if  they  are  in  need, 
and  if  they  themselves  have  the  means 
of  providing  it.  Ib.  art.  250. 

5.  — The  father  is  of  right  the  tutor  of 
his  natural  eliildreu  acknowledged  by 
him ; the  mother  is  of  right  tin  tutrix 
of  her  natural  child  not  acknowledged 
by  the  father.  The  natur.d  child,  ac- 
knowledged by  both,  has  for  tutor,  first 
t he  father ; in  default  of  him,  the  mother, 
lb.  art.  274. 

NATURAL  OBLIGATION, do. law, 
is  one  which  in  honour  and  conscience 
binds  the  person  who  lias  contracted  it, 
but  which  cannot  be  enforced  iu  a court 
of  justice.  Doth.  li.  173,  and  u.  191. 
See  Obligation. 

NATURALIZED  CITIZEN,  is  one 
who  being  born  an  alien,  lias  lawfully 
become  a citizen  of  the  United  States 
under  the  constitution  and  laws. 

2. — lie  has  all  the  rights  of  a natural 
born  citizen,  except  that  of  being  olegible 
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as  president  or  vice  president  of  the 
United  States.  In  foreign  countries  he 
has  a right  to  bo  treated  as  such,  and 
frill  be  so  considered  even  in  the  country 
of  his  birth,  at  leust  for  most  purposes. 
1 Bos.  & P.  480.  See  Citizen ; Domicil; 
Inhabitant,. 

NATURALIZATION.  The  act  by 
which  an  alien  is  made  a citizcu  of  the 
United  States  of  America. 

2.  — The  constitution  of  the  United 
States,  art.  1,  s.  8,  vests  in  congress  the 
power  “ to  establish  an  uniform  rule  of 
naturalization.”  In  pursuance  of  this 
authority  congress  have  passed  several 
laws  on  this  subject,  which,  ns  they  are 
of  general  interest,  are  here  transcribed 
as  far  as  they  are  in  force. 

3.  — 1 . An  act  to  establish  an  uniform 
rule  of  naturalization,  and  to  rcj>oal  the 
acts  heretofore  passed  on  that  subject. 
Approved  April  14,  1802. 

§ 1.  Be  it  enacted,  c tv.  That  any  alien, 
being  a free  white  person,  may  be  admit- 
ted to  become  a citizen  of  the  United 
States,  or  any  of  them,  on  the  following 
conditions,  and  not  otherwise : First, 
That  he  shall  have  declared,  on  oath  or 
affirmation,  before  the  supreme,  superior, 
district,  or  circuit  court,  of  some  one  of 
the  states,  or  of  the  territorial  districts 
of  the  United  States,  or  a circuit  or  dis- 
trict court  of  the  United  States,  three 
years,  at  least,  before  his  admission,  that 
it  was,  bona  tide,  his  intention  to  become 
a citizen  of  the  United  States,  and  to  re- 
nounce forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state, 
or  sovereignty,  whatever,  and  particu- 
larly, by  name,  the  prince,  potentate, 
state  or  sovereignty,  whereof  such  alien 
may,  at  the  time,  be  a citizen  or  subject. 
Secondly,  That  he  shall,  at  the  time  of 
his  application  to  be  admitted,  declare, 
on  (*ath  or  ullirmation,  before  some  one 
of  the  courts  aforesaid,  that  he  will  sup- 
port the  constitution  of  the  United  States, 
and  that,  he  doth  absolutely  and  eutirely 
renounce  and  abjure  all  allegiance  and 
fidelity  to  every  foreign  prince,  i>otentate, 
state,  or  sovereignty,  whatever,  and  par- 
ticularly, by  name,  the  prince,  potentate, 
state,  or  sovereignty,  whereof  he  was 
before  a citizen  or  subject;  which  pro- 


ceedings shall  lx?  recorded  by  the  elerk 
of  the  court.  Thirdly,  That  the  court 
admitting  such  alien  shall  be  satisfied 
that  he  has  resided  within  the  United 
States  five  years,  at  least,  and  within  the 
state  or  territory  where  such  court  is  at 
the  time  held,  one  year  at  least;  and  it 
shall  further  appear  to  their  satisfaction, 
that,  during  that  time,  he  has  behaved  as 
a man  of  a good  moral  character,  attached 
to  the  principles  of  the  constitution  of 
the  United  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the 
same : 

4.  — Provided,  That  the  oath  of  the 
applicant  shall,  in  no  ease,  be  allowed  to 
prove  his  residence.  Fourthly,  That  in 
case  the  alien,  applying  to  be  admitted 
to  citizenship,  shall  have  borne  any  here- 
ditary title,  or  been  of  any  of  the  orders 
of  imbility,  in  the  kingdom  or  state  from 
which  he  came,  he  shall,  in  addition  to 
the  above  requisites,  make  an  express 
renunciation  of  his  title  or  order  of 
nobility,  in  the  court  to  which  his  appli- 
cation shall  be  made,  which  renunciation 
shall  be  recorded  in  the  said  court : 

5.  — Provided,  That  no  alien,  who 
shall  bo  a native  eitizen,  denizen,  or  sub- 
ject, of  any  country,  state,  or  sovereign, 
with  whom  the  United  States  shall  bo  at 
war,  at  the  time  of  his  application,  shall 
be  then  udmitted  to  be  a citizcu  of  the 
United  States : 

G. — Provided,  also,  That  any  alien 
who  was  residing  within  the  limits,  and 
under  the  jurisdiction,  of  the  United 
States,  before  the  twenty-ninth  day  of 
January,  one  thousand  seven  hundred 
and  ninety-five,  may  bo  admitted  to 
become  a citizen,  ou  due  proof  made  to 
some  one  of  the  courts  aforesaid,  that  he 
has  resided  two  years,  at  least,  within 
and  under  the  jurisdiction  of  the  United 
States,  and  one  year,  at  lesist,  immedi- 
ately preceding  his  application  within  the 
state  or  territory  where  such  court  is  at 
the  time  held  ; and  on  his  declaring  on 
oath,  or  affirmation,  that  he  will  support 
the  constitution  of  the  United  States,  nud 
that  he  doth  absolutely  and  entirely  re- 
nounce and  abjure  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  whatever,  and  par- 
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ticularly,  by  name,  the  prince,  potentate, 
state,  or  sovereignty,  whereof  lie  was 
before  a citizen  or  subject;  and,  more- 
over, on  its  appearing  to  the  satisfaction 
of  the  court,  that,  during  the  said  term 
of  two  years,  he  has  behaved  as  a man 
of  good  moral  character,  attached  to  the 
constitution  of  the  United  States,  and 
well  disposed  to  the  good  order  and  hap- 
piness or  the  same ; and  where  the  alien, 
applying  for  admission  to  citizenship, 
shall  have  borne  any  hereditary  title,  or 
been  of  any  of  the  orders  of  nobility  in 
the  kingdom  or  state  from  which  he 
came,  on  his  moreover  making  iu  the 
court  an  express  renunciation  of  his  title 
or  order  of  nobility,  before  he  shall  be 
entitled  to  such  admission  : Jill  of  which 
proceedings,  required  in  this  proviso  to 
l>e  performed  in  the  court,  shall  be  re- 
corded by  the  clerk  thereof: 

7.  — And  provided,  also,  That,  any 
alien  who  was  residing  within  the  limits, 
and  under  the  jurisdiction,  of  the  United 
States,  at  any  time  between  the  said 
twenty-ninth  day  of  January,  one  thou- 
sand seven  hundred  and  ninety-five,  and 
the  eighteenth  day  of  June,  one  thou- 
sand seven  hundred  and  ninety-eight, 
may,  within  two  years  after  the  passing 
of  this  act,  be  admitted  to  become  a citi- 
zen, without  a compliance  with  the  first 
condition  above  specified. 

8.  — § 3.  And  whereas,  doubts  have 
arisen  whether  certain  courts  of  record, 
in  some  of  the  states,  are  included  within 
the  description  of  district  or  circuit 
courts : Lit  it  further  enactcjl,  That 
every  court  of  record,  iu  any  individual 
state,  having  common  law  jurisdiction, 
and  a seal,  and  clerk  or  prothonotary, 
shall  he  considered  as  a district  court 
within  the  meaning  of  this  act;  ami 
every  alien,  who  may  have  been  natural- 
ized iu  any  such  court,  shall  enjoy,  from 
and  after  the  passing  of  the  act,  the  same 
rights  and  privileges,  as  if  he  had  been 
naturalized  in  a district  or  circuit  court 
of  the  United  States. 

9.  — § 4.  That  the  children  of  persons 
duly  naturalized  under  any  of  the  laws 
of  the  United  States,  or  who,  previous 
to  the  passing  of  any  law  ou  that  subject 
by  the  government  of  the  United  States, 


may  have  become  citizens  of  any  one  of 
the  said  states,  under  the  laws  thereof, 
being  under  the  age  of  twenty-one  years, 
at  the  time  of  their  parents'  being  so 
naturalized  or  admitted  to  the  rights  of 
citizenship,  shall,  if  dwelling  in  the 
United  States,  be  considered  as  citizens 
of  the  United  States;  and  the  children 
of  persons  who  now  arc,  or  have  been, 
citizens  of  the  United  States,  shall, 
though  born  out  of  the  limits  and  juris- 
diction of  the  United  States,  be  consi- 
dered as  citizens  of  the  United  States : 

10.  — Provided,  That  the  right  of  citi- 
zenship shall  not  descend  to  persons 
whose  fathers  have  never  resided  within 
the  United  States : 

11.  — Provided  also,  That  no  person 
heretofore  proscribed  by  any  state,  or 
who  has  been  legally  couvicted  of  hav- 
ing joined  the  army  of  Great  Britain 
during  the  lute  war,  shall  be  admitted  a 
citizen,  sis  aforesaid,  without  the  consent 
of  the  legislature  of  the  state  in  which 
such  person  was  proscribed. 

12.  — § 5.  That  all  acts  heretofore 
passed  respecting  naturalization,  be,  and 
the  same  are  hereby  repealed. 

IS. — 2.  An  act  in  addition  to  an  act, 
entitled  “ An  act  to  establish  an  uniform 
rule  of  naturalization ; and  to  repeal  the 
acts  heretofore  passed  on  that  subject." 

; Approved  March  20,  1804. 

14.  — § 1.  Be  it  enacted , tt*c.  That  any 
alien,  being  a free  white  person,  who  was 
residing  within  the  limits,  and  under  the 
jurisdiction  of  the  United  States,  at  any 
time  between  the  eighteenth  day  of  June, 

' one  thousand  seven  hundred  and  ninety- 
eight,  and  the  fourteenth  day  of  April, 
ouc  thousand  eight  hundred  and  two, 
and  who  has  continued  to  reside  within 
the  same,  may  bo  admitted  to  become  a 
citizen  of  the  United  States,  without  a 
compliance  with  the  first  condition  spe- 
cified in  the  first  section  of  the  act,  en- 
titled “ An  act  to  establish  an  uniform 
rule  of  naturalization,  and  to  repeal  the 
acts  heretofore  passed  ou  that  subject." 

15.  — § 2.  That  when  any  alien  who 
shall  have  complied  with  the  first  condi- 
tion specified  in  the  first  section  of  the 

! said  original  act,  and  who  shall  have  pur- 
sued the  directions  prescribed  in  tho 
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second  section  of  the  said  act,  may  die, 
before  lie  is  actually  naturalized,  the 
widow  and  the  children  of  such  alien 
shall  he  considered  as  citizens  of  the 
United  States ; and  shall  be  entitled  to 
all  the  rights  and  privileges  as  such, 
upon  taking  the  oaths  prescribed  by  law. 

16.  — 8.  An  act  for  the  regulation  of 
seamen  on  board  the  public  and  private 
vessels  of  the  United  States. 

17.  — § 12.  That  no  persou  who  shall 
arrive  in  the  United  States,  from  and 
after  the  time  when  this  act  shall  take 
effect,  shall  be  admitted  to  become  a 
citizen  of  the  United  States,  who  shall 
not,  for  the  continued  term  of  five  years, 
next  preceding  his  admission  as  afore- 
said, have  resided  within  the  United 
States,  without  being,  at  any  time  dur- 
ing the  said  five  years,  out  of  the  terri- 
tory of  the  United  States.  App.  March 
3,  1813. 

IS. — 4.  An  act  supplementary  to  the 
acts  heretofore  passed  on  the  subject  of 
an  uniform  rule  of  naturalization.  App. 
July  80,  1813. 

10. — § 1.  Be  it  waded,  <fv.  That  per- 
sons resident  within  the  United  States, 
or  the  territories  thereof,  on  the  eigh- 
teenth day  of  June,  in  the  year  one 
thousand  eight  hundred  and  twelve,  who 
bad,  before  that  day,  made  a declaration, 
according  to  law,  of  their  intentious  to 
become  citizen*  ■ the  United  States,  or 
who,  by  the  existing  laws  of  the  United 
States,  were,  on  that  day,  entitled  to  be- 
come citizens  without  making  such  decla- 
ration, may  lx*  admitted  to  become  citi- 
zens thereof,  notwithstanding  they  shall 
be  alien  enemies,  at  the  times  and  in  tin- 
man ncr  prescribed  by  the  laws  heretofore 
passed  on  the  subject:  Provided,  That 
nothing  herein  contained  shall  be  taken 
or  construed  to  interfere  with,  or  prevent 
the  apprehension  and  removal,  agreeably 
to  law,  of  any  alicu  enemy  at  any  time 
previous  to  the  naturalization  of  such 
alien. 

20.  — 5.  An  act  relative  to  evidence 
in  case  of  naturalization.  App.  March 
22,  1816. 

21.  — §2.  That  nothing  herein  con- 
tained shall  be  construed  to  exclude  from 
admission  to  citizenship,  any  free  white 


person  who  was  residing  within  the  limit# 
ami  under  the  jurisdiction  of  the  United 
States  at  any  time  between  the  eighteenth 
day  of  June,  one  thousand  seven  hundred 
and  ninety-eight,  ami  the  fourteenth  day 
of  April,  one  thousand  eight  hundred 
and  two,  and  who,  having  continued  to 
reside  therein,  without  having  made  any 
declaration  of  intention  before  a court  of 
record  as  aforesaid,  may  be  entitled  to 
become  a citizen  of  the  United  States 
according  to  the  act  of  the  twenty-sixth 
of  March,  one  thousand  eight  hundred 
and  four,  entitled  (i  An  act  in  addition 
to  an  act,  entitled  ‘ An  act  to  establish 
an  uniform  rule  of  naturalization,  and 
to  repeal  the  acts  heretofore  pissed  on 
that  subject.’"  Whenever  any  person, 
without  u certificate  of  such  declaration 
of  intention,  as  aforesaid,  shall  make 
application  to  be  admitted  a citizen  of 
the  United  States,  it  shall  be  proved, 
to  the  satisfaction  of  the  court,  that  the 
applicant  was  residing  within  the  limits 
and  under  the  jurisdiction  of  the  United 
States  before  the  fourteenth  day  of  April, 
one  thousand  eight  hundred  and  two, 
and  has  continued  to  reside  within  the 
same,  or  he  shall  not  lx*  so  admitted. 
And  the  residence  of  the  applicant  with- 
in the  limits  and  under  the  jurisdiction 
of  the  United  States,  for  at  least  five 
years  immediately  preceding  the  time  of 
such  application,  shall  be  proved  by  the 
oath  or  affirmation  of  citizens  of  the 
United  States;  which  citizens  shall  be 
named  in  the  record  as  witnesses.  And 
such  continued  residence  within  the 
limits  and  under  the  jurisdiction  of  the 
United  States,  when  satisfactorily  proved, 
and  the  place  or  places  whore  the  appli- 
cant has  resided  for  at  least  five  years, 
as  aforesaid,  shall  be  stated  and  set  birth, 
together  with  the  names  of  such  citizens, 
in  the  record  of  the  court  admitting  the 
applicant ; otherwise  the  same  shall  not 
entitle  him  to  be  considered  and  deemed 
a citizen  of  the  United  States. 

22.  — 6.  An  act  in  further  addition  to 
<(  An  act  to  establish  an  uniform  rule  of 
naturalization,  and  to  repeal  the  acts 
heretofore  pissed  on  that  subject."  App. 
May  26,  1824. 

23.  — § 1.  Be  it  enacted f <Cv.  That  any 
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alien,  being  a free  white  person  and  a 
minor,  under  the  age  of  twenty-one  years, 
who  shall  have  resided  in  the  United 
States  three  years  next  preceding  his 
arriving  at  the  age  of  twenty-one  years, 
and  who  shall  have  continued  to  reside 
therein  to  the  time  he  may  make  appli- 
cation to  Iks  admitted  a citizen  thereof, 
may,  after  he  arrives  at  the  age  of 
twenty-one  years,  and  after  he  shall  have 
resided  live  years  within  the  United 
States,  including  the  three  years  of  his 
minority,  be  admitted  a citizen  of  the 
United  States,  without  having  made  the 
declaration  required  in  the  first  condition 
of  the  first  section  of  the  act  to  which 
this  is  in  addition,  three  years  previous 
to  his  admission : 

24.  — Provided,  such  alien  shall  make 
the  declaration  required  therein  at  the 
time  of  his  or  her  admission;  and  shall 
further  declare,  on  oath,  and  prove  to  the 
satisfaction  of  the  court,  that,  for  three 

ears  next  preceding,  it  has  been  the 

ona  fide  intention  of  such  alien  to  be- 
come a citizen  of  the  United  States ; and 
shall,  in  all  other  respects,  comply  with 
the  laws  in  regard  to  naturalization. 

25.  — § 2.  That  no  certificates  of  citi- 
zenship, or  naturalization,  heretofore  ob- 
tained  from  any  court  of  record  within 
the  United  States,  shall  be  deemed  in- 
valid, in  consequence  of  an  omission  to 
comply  with  the  requisition  of  the  first 
section  of  the  act,  entitled  “ An  act  re- 
lative to  evidence  in  eases  of  naturaliza- 
tion," passed  the  twenty-second  day  of 
March,  one  thousand  eight  hundred  and 
sixteen. 

20. — § 3.  That  the  declaration  re- 
quired by  the  first  condition  sj>coified  in 
the  first  section  of  the  act,  to  which  this 
is  in  addition,  shall,  if  the  same  has  been 
bona  fide  made  before  the  clerks  of  cither 
of  the  courts  in  the  said  condition  named, 
be  as  valid  us  if  it  had  been  made  before 
the  slid  courts,  respectively. 

27. — $ 4.  That  a declaration  by  any 
alien,  being  a free  white  person,  of  his 
intended  application  to  Ini  admitted  a 
citizen  of  the  United  States,  made  in  the 
manner  and  form  prescribed  in  the  first 
condition  specified  in  the  first  section  of 
the  act  to  which  this  is  in  addition,  two , 
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years  before  his  admission,  shall  be  a 
sufficient  compliance  with  said  condition ; 
any  thing  in  the  said  act,  or  in  any  sub- 
sequent act,  to  the  contrary  notwith- 
standing. 

28. — 7.  An  act  to  amend  the  nets 
concerning  naturalization.  App.  May  2 1, 
1828. 

21). — $ 1.  Be  <7  enacted,  dr.  That  the 
second  section  of  the  act,  entitled  “ An 
act  to  establish  an  uniform  rule  of  na- 
turalization, and  to  repeal  the  nets  here- 
tofore passed  on  that  subject,"  which 
was  passed  on  the  fourteenth  day  of 
April,  one  thousand  eight  hundred  and 
two,  and  the  first  section  of  the  act,  en- 
titled “An  act  relative  to  evidence  in 
cases  of  naturalization,"  passed  on  the 
twenty-second  day  of  March,  one  thou- 
sand eight  hundred  and  sixteen,  he,  and 
the  same  are  hereby  repealed. 

30.  — ■§!  2.  That  any  alien,  luring  a free 
white  person,  who  has  resided  within  the 
limits  and  under  the  jurisdiction  of  the 
United  States,  between  the  fourteenth 
•lay  of  April,  one  thousand  eight  hundred 
and  two,  and  the  eighteenth  day  of  June, 
one  thousand  eight  hundred  and  twelve, 
and  who  has  continued  to  reside  within 
the  same,  may  be  admitted  to  become  a 
citizen  of  the  United  States,  without  hav- 
ing made  any  previous  declaration  of  his 
intention  to  become  a citizen  : 

31.  — Provided,  That  whenever  any 
person  without  a certificate  of  such  de- 
claration of  intention,  shall  make  appli- 
cation to  be  admitted  a citizen  of  the 
United  States,  it  shall  be  proved  to  the 
satisfaction  of  the  court,  that  the  appli- 
cant was  residing  within  the  limits,  and 
under  the  jurisdiction  of  the  United 
States,  before  the  eighteenth  day  of  .1  line, 
one  thousand  eight  hundred  and  twelve, 
and  has  continued  to  reside  within  the 
same,  or  he  shall  uot  be  so  admitted ; 
and  the  residence  of  the  applicant  within 
the  limits  and  under  the  jurisdiction  of 
the  United  States,  for  at  least  five  years 
immediately  preceding  the  time  of  such 
application,  shall  he  proved  bv  the  oath 
or  affirmation  of  citizens  of  the  United 
States,  which  citizens  sliall  be  named  in 
the  record  as  witnesses:  and  such  con- 
tinued residence  within  the  limits  aud 


under  the  jurisdiction  of  the  I nitcd 
States  when  satisfactorily  proved,  and  the 
place  or  places  where  the  applicant  has 
resided  for  at  least  live  years  as  aforesaid, 
shall  he  stated  and  set  forth,  together 
witli  the  names  of  such  citizens,  in  the  ( 
record  of  the  court  admitting  the  appli-  ^ 
cant;  otherwise  the  same  shall  not  en- 
title him  to  be  considered  and  deemed  a 
citizen  of  the  United  States. 

NAUFRAGE,  French  war.  1av\ 
When  by  the  violent  agitation  of  the 
waves,  the  impetuosity  of  the  winds,  the 
storm,  or  the  lightning,  a vessel  is  swal- 
lowed up,  or  so  shattered  that  there  re- 
main only  the  pieces,  the  aecideut  is 
called  naufraye. 

2. — It  differs  from  dchoutwent,  which 
is  when  the  vessel  remains  whole,  but  is 
grounded  ; or  from  Lrisy  which  is  when  it 
strikes  agaiust  a rock  or  a coast ; or  from 
sombrer , which  is  the  sinking  of  the  ves- 
sel in  the  sea,  where  it  is  swallowed  up, 
and  which  may  be  caused  by  any  acci- 
dent whatever.  Pardes.  n.  643.  Vide 
Wreck. 

NAUTJ3.  Strictly  speaking  only 
carriers  by  water  are  comprehended  under 
this  word.  Rut  the  rules  which  regulate 
such  carriers  have  been  applied  to  car-  j 
riers  by  land.  2 Ld.  Raym.  917;  1 
Bell’s  Com.  467. 

NAVAL  OFFICER-  The  name  of 
an  officer  of  the  United  States  whose  du- 1 
ties  are  prescribed  by  various  acts  of  con- 
gress. 

2.  — Naval  officers  are  appointed  for 

the  term  of  four  years,  but  are  remova- 
ble from  office  at  pleasure.  Act  of  15th 
of  May,  1820,  § 1,  3 Story,  L.  U.  S. ! 
1790.  -I 

3. — The  act  of  March  2,  1799,  § 21, 

1 Story,  L.  U.  S.  590,  prescribes  that 
the  naval  officer  shall  receive  copies  of 
all  manifests  and  entries,  and  shall,  to- 

ether  with  the  collector,  estimate  the 
uties  ou  all  go<  xis,  wares,  and  mer- 
chandise, subject  to  duty,  (and  no  duties 
shall  be  received  without  such  estimate,) 
and  shall  keep  a separate  record  thereof, 
and  shall  countersign  all  permits,  clear- 
ances, certificates,  debentures,  and  other 
documents,  to  he  granted  by  the  collec- 
tor ; he  shall  also  examine  the  collector’s 


abstracts  of  duties,  and  other  accounts  of 
receipts,  bonds,  and  expenditures,  and, 
if  found  right,  he  shall  certify  the 

same. 

4. — And  by  § 68,  of  the  same  law,  it 
is  enacted,  that  every  collector,  naval 
officer,  and  surveyor,  or  other  person 
specially  appointed,  by  either  of  them, 
for  that  purpose,  shall  have  full  power 
and  authority  to  enter  any  ship  or  vessel, 
in  which  they  shall  have  reason  to  sus- 
pect any  goods,  wares,  or  merchandise, 
subject  to  duty  are  concealed,  and  there- 
in to  search  for,  seize,  and  secure,  any 
j such  goods,  wares,  or  merchandise;  and 
if  they  shall  have  cause  to  suspect  a con- 
I ccalment  thereof  in  any  particular  dwcll- 
( ing  house,  store,  building,  or  other  place, 
they  or  either  of  them  shall,  upon  proper 
application,  on  oath,  to  any  justice  of 
the  peace,  be  entitled  to  a warrant  to 
enter  such  house,  store,  or  other  place, 

' (in  the  day  time  only,)  and  there  to 
search  for  such  goods;  and  if  any  shall 
be  found,  to  seize  and  secure  the  same 
1 for  trial ; and  all  such  goods,  wares,  and 
merchandise,  on  which  the  duties  shall 
not  have  been  paid,  or  secured  to  be  paid, 
shall  be  forfeited. 

N A VIC  lT  LARIS,  civil  law.  lie 
who  had  the  management  and  care  of  a 
ship.  The  same  as  our  sea  captain. 
Bouch.  Inst,  n,  359.  Vide  Captain. 

NAVIGABLE.  Capable  of  being 
navigated. 

2.  — Iu  law  the  term  navigable  is  ap- 
plied to  the  sea,  to  arms  of  the  sea,  and 
to  rivers  in  which  the  tide  flows  and  re- 
flows. 5 Tauut.  R.  705;  S.  0.  Eng. 
Com.  Law  Rep.  240;  5 Tick.  R.  199; 
Ang.  Tide  Wat.  62. 

3.  — Iu  North  Carolina,  1 McCord,  R. 
580;  2 Dev.  R.  30;  3 Dev.  R.  59;  and 
iu  Pennsylvania,  2 Binn.  R.  75;  14  S. 
& R.  71  ; the  navigability  of  a river 
does  not  depend  upon  the  ebb  and  flow 
of  the  tide,  but  a stream  navigable  by 
sea  vessels  is  a navigable  river. 

4.  — By  the  common  law,  such  rivers 
as  are  navigable  in  the  popular  sense  of 
the  word,  whether  the  tide  ebb  and  flow 
in  them  or  not,  are  public  highways. 
Ang.  Tide  Wat.  •'••J  ; Ang.  Wat.  Courses. 
205;  1 Pick.  180;  5 Pick.  199;  1 
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Halat.  1 ; 4 Call,  441  ; 3 Blarikf.  13G.  I 
Vide  Arm  of  the  seu  ; Reliction ; River. 

NAVIGATION,  whatever  relates  to 
traversing  tlie  sea  in  ships ; the  art  of 
ascertaining  the  geographical  position  of 
a ship,  and  directing  her  course. 

2. — It  is  not  within  the  plan  of  this 
work  to  copy  the  acts  of  congress  relating 
to  navigation,  or  even  an  abstract  of 
them.  The  reader  is  referred  to  Story’s 
L.  U.  S.  Index,  h.  t.  j Gordon’s  Dig. 
art.  21)05,  et  seq. 

NAVY,  is  the  whole  shipping,  taken 
collectively,  belonging  to  the  government 
of  an  independent  nation : the  ships  be- 
longing to  private  individuals  are  not 
included  in  the  navy. 

2. — The  constitution  of  the  United 
States,  art.  1,  a.  8,  vests  in  congress  the 
power  u to  provide  and  maintain  a navy.” 

8. — Anterior  to  the  war  of  1812,  the 
navy  of  the  United  States  had  been 
much  neglected,  and  it  was  not  until  ( 
during  the  late  war,  when  it  fought  itself  , 
into  notice,  that  the  public  attention  was 
seriously  attracted  to  it.  Some  legisla- 
tion favourable  to  it,  then  took  place. 

4.  — The  act  of  January  2,  1813,  2 
Story’s  L.  U.  S.  1282,  authorized  the 
president  of  the  United  States,  as  soon 
as  suitable  materials  could  be  procured  ; 
therefor,  to  cause  to  be  built,  equipped 
and  employed,  four  ships  to  rate  not  less  ' 
than  seventy-four  guns,  and  six  ships  to 
rate  forty-four  guns  each.  The  sum  of 
two  millions  five  hundred  thousand  dol- 
lars is  appropriated  for  the  purpose. 

5.  — And  by  the  act  of  the  3d  of 
March,  1813,  2 Sto.  L.  U.  S.  1813,  the  , 
president  is  further  authorized  to  have 
built  six  sloops  of  war,  and  to  have  buil^  i 
or  procured  such  a number  of  sloops  of  i 
war  or  other  armed  vessels,  as  the  public 
service  may  require  on  the  lakes.  The 
sum  of  nine  hundred  thousand  dollars  is 
appropriated  for  this  purpose,  and  to  pay 
two  hundred  thousand  dollars  for  vessels 
already  procured  on  the  lakes. 

G. — Tin*  act  of  3 March,  1815,  2 St. 
L.  U.  S.  1511,  appropriates  the  sum  of 
two  hundred  thousand  dollars  annually 
for  three  years,  towards  the  purchase  of 
a stock  of  materials  for  ship  buildiug. 

7. — The  act  of  April  29,  181G,  may 


be  said  to  have  been  the  first  that  mani- 
fested the  fostering  care  of  congress.  By 
this  act  the  sum  of  one  million  of  dol- 
lars per  annum  for  eight  years,  including 
the  sum  of  two  huudred  thousand  dollars 
per  annum  appropriated  by  the  act  of 
March  3,  1815,  is  appropriated.  And 
the  president  is  authorized  to  cause  to  be 

, built  nine  ships,  to  rate  not  less  than 
seventy -four  guns  each,  and  twelve  ships 
to  rate  not  less  thau  forty-four  guns  each, 
including  one  seventy-four  and  three  for- 
ty-four gun  ships,  authorized  to  be  built 
by  the  act  of  January  2d,  18 13.  The 
third  section  of  this  act  authorizes  the 
president  to  procure  steam-engines  and 
all  the  imperishable  materials  for  build- 
ing three  steam  batteries. 

8.  — The  act  of  March  3,  1821,  3 
Story’s  L.  U.  S.  1820,  repeals  the  first 
section  of  the  act  of  the  29th  April, 
1816,  and  instead  of  the  appropriation 
therein  contained,  appropriates  the  sum 
of  five  hundred  thousand  dollars  per  an- 
num for  six  years,  from  the  year  1821 
inclusive,  to  be  applied  to  carry  into 
effect  the  purposes  of  the  said  act. 

9.  — To  repress  piracy  in  the  Gulf  of 
Mexico,  the  act  of  22d  December,  18*22, 
was  passed,  3 St.  L.  U.  S.  1873.  It  au- 
thorizes the  president  to  purchase  or  con- 
struct a sufficient  number  of  vessels  to 
repress  piracy  in  that  gulf  and  the  ad- 
joining seas  and  territories.  It  appro- 
priates one  hundred  and  sixty  thousand 
dollars  for  the  purpose. 

10.  — The  act  of  May  17,  182G,  au- 
thorizes the  suspension  of  the  building 

' of  one  of  the  ships  above  authorized  to 
be  built,  and  authorizes  the  president  to 
purchase  a ship  of  not  less  than  the 
smallest  class  authorized  to  be  built  by 
the  act  of  29th  April,  1816. 

1 1 .—The  act  of  March  3, 1827,  8 St. 
L.  U.  S.  2070,  appropriates  five  hundred 
thousand  dollars  per  annum  for  six  years 
for  the  gradual  improvement  of  the  navy 
of  the  United  States,  and  authorizes  the 
president  to  procure  materials  for  ship 
building. — A further  appropriation  is 
made  by  the  act  of  March  2,  1 833,  4 
Sharsw.  con.  of  St.  L.  U.  S.  2340,  of  five 
hundred  thousand  dollars  annually  for 
six  years  from  und  after  the  third  of 
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March,  1833,  for  the  gradual  improve- 
ment of  the  navy  of  the  United  States; 
and  the  president  is  authorized  to  cause 
the  above  mentioned  appropriation  to  be 
applied  ns  directed  by  the  act  of  March 
3,  1827. 

12. — For  the  rules  and  regulations  of 
the  navy  of  the  United  States,  the  reader 
is  referred  to  the  act  “tor  the  better 
government  of  the  navy  of  the  United 
States,”  1 St.  L.  U.  S.  <61. 

Vide  article  Names  of  Slops. 

NE  DISTURB  A PAS  in  pleading, 
is  the  general  issue  in  qua  re.  imped  it. 
Hob.  162;  Vide  llaat.  517;  Winch. 
Ent.  703. 

NE  DONA  PAS,  or  NON  DKDIT, 
in  pleading , is  the  general  issue  in  for- 
medon  ; and  is  in  the  following  formula : 
“And  the  said  C D,  by  J K,  his  attor- 
ney, comes,  defends  the  right,  when,  Ac. 
and  says,  that  the  said  E F did  not  give 
the  said  manor,  with  the  appurtenances, 
or  any  part  thereof,  to  the  said  G B, 
and  the  heirs  of  his  body  issuing,  in 
manner  and  form  as  the  said  A B hath 
in  his  count  above  alleged.  And  of  this 
the  said  C D puts  himself  upon  the 
country.”  10  Went.  182. 

NE  EXEAT  REPUBLIC  A,  prac- 
tice. The  name  of  a writ  issued  by  a 
court  of  chancery,  directed  to  the  sheriff, 
reciting  that  the  defendant  in  the  case  is 
indebted  to  the  complainant,  and  that 
lie  designs  going  quickly  into  parts 
without  the  state,  to  the  damage  of  the 
complainant,  and  then  commanding  him 
to  cause  the  defendant  to  give  bail  in  a 
certain  sum  that  he  will  not  leave  the 
state  without  leave  of  the  court,  and  for 
want  of  such  bail  that  he,  the  sheriff,  do 
commit  the  defendant  to  prison. 

2. — This  writ  is  used  to  prevent 
debtors  from  escaping  from  their  credi- ! 
tors.  It  amounts  in  ordinary  civil  cases, 
to  nothing  more  than  process  to  hold  to  , 
bail,  or  to  compel  a party  to  give  security 
to  abide  the  decree  to  be  made  in  his  ] 
case.  2 Kent,  Com.  32 ; 1 Clarke,  R. 
551 ; Bcames’s  Ne  Exeat;  13  Yin.  Ab. 
537 ; 1 Supp.  to  Yes.  jr.  83,  352,  4(37 ; 
4 Yes.  577 ; 5 Yes.  91 ; Bae.  Ab.  Pre- 
rogative, C ; 8 Com.  Dig.  232 ; 1 Bl. 
Com.  138 ; Blake’s  Ch.  Pr.  Index,  h.  t. ; J 


Madd.  Ch.  Pr.  Index,  h.  t.  ; 1 Smith’s 
Ch.  Pr.  570;  Story’s  Eq.  Index,  h.  t. 

3.  — The  subject  may  be  considered 
under  the  following  heads. 

4.  — 1 . Aga  in  at  whom  a writ  of  ne  exeat 
mag  U issued.  It  may  be  issued  against 
foreigners  subject  to  the  jurisdiction  of 
the  court,  citizens  of  the  same  state,  or 
of  another  state,  when  it  appears  by  a 
positive  affidavit  that  the  defendant  is 
about  to  leave  the  state,  or  has  threat- 

1 ened  to  do  so,  and  that  the  debt  would 
be  lost  or  endangered  by  his  departure. 

3 Johns.  Ch.  R.  75,  412;  7 Johus.  Ch. 
It.  192 ; 1 Hopk.  Ch.  It.  499.  On  the 
same  principle  which  has  been  adopted 
in  the  courts  of  law  that  a defendant 

. could  not  be  held  to  bail  twice  for  the 
same  cause  of  action,  it  has  been  decided 
that  a writ  of  ne  exeat  was  not  properly 
issued  against  a defendant  who  had  been 
held  to  bail  in  an  action  at  law.  8 Yes. 
jr.  594. 

5.  — 2.  For  what  claims.  This  writ 
can  be  issued  only  for  equitable  demands. 

4 Desaus.  R.  108 ; 1 Johns.  Ch.  R.  2 ; 
0 Johns.  Ch.  R.  138;  1 Hopk.  Ch.  R. 
499 ; it  may  be  allowed  in  a case  to  pre- 
vent the  failure  of  justice.  2 Johns. 
Chanc.  Rep.  191.  When  the  demand 
is  strictly  legal,  it  cannot  be  issued, 
because  the  court  has  no  jurisdiction. 
When  the  court  has  concurrent  jurisdic- 
tion with  the  courts  of  common  law,  the 
writ  may,  in  such  wise,  Issue,  unless  the 
party  has  been  already  arrested  at  law. 
2 Johns.  Ch.  R.  170.  In  all  cases, 
when  a writ  of  ue  exeat  is  claimed,  the 
plaintiff’s  equity  must  appear  on  the 
face  of  the  bill.  3 Johus.  Ch.  R.  414. 

G. — 3.  The  amount  of  hail.  The 
amount  of  bail  is  assessed  by  the  court 
itself ; and  a sum  is  usually  directed 
sufficient  to  cover  the  existing  debt,  and 
a reasonable  amount  of  future  interest, 
having  regard  to  the  probable  duration 
of  the  suit.  1 Ilopk.  Ch.  R.  501. 

NE  LUMINLBUS  OFFIC1ATUR, 
civil  law.  The  name  of  a servitude 
which  restrains  the  owner  of  a house 
from  makiug  such  erections  as  obstruct 
the  light  of  the  adjoining  house.  Dig. 
8,  4,  15,  17. 

NE  RECEPIATUR.  That  it  be  not 


NEA 


NEC 


185 


received.  A caveat  or  words  of  caution 
given  to  a law  officer,  by  a party  in  a ' 
cause,  not  to  receive  the  next  proceed- 
ings of  his  opponent.  1 Sell.  Br.  7. 

NE  BE  LESS  A PAS.  The  name  of 
a replication  to  a plea  of  release,  by 
which  the  plaiutiff  insists  he  did  not\ 
release.  2 Buis.  55. 

NE  UNJUSTE  VEXES,  old  Engl, 
laic.  The  name  of  a writ  which  issued 
to  relieve  a tenant  upon  whom  his  lord 
had  distrained  for  more  services  than  he 
was  bound  to  perforin. 

2. — it  was  a prohibition  to  the  lord, 
not  unjustly  to  distrain  or  vex  his  tenant. 
F.  N.  B.  h.  t. 

NE  UNQUES  ACCOUPLE,  plead, 
ing,  is  a plea  by  which  the  party  denies 
that  he  ever  was  lawfully  married  to  the 
person  to  whom  it  refers.  See  the  form, 
2 Wils.  K.  1 18  ; Morg.  582;  10  Went. 
Tree.  PI.  158 ; 2 II.  Bl.  145;  3 Chit. 
PI.  599. 

NE  UNQUES  EXECUTOR,  plead, 
ing,  is  a plea  by  which  the  party  who 
uses  it  denies  that  the  plaiutiff  is  an 
executor,  as  he  claims  to  be  ; or  that  the 
defendant  is  executor  as  the  plaintiff  in 
his  declaration  charges  him  to  be.  1 
Chit.  PI.  484;  1 Saund.  274,  n.  3; 
Com.  Dig.  Pleader,  2 D,  2 j 2 Chitt.  PI. 
498. 

NE  UNQUES  SEI.S IE  QUE  DOW- 
ER, pleading,  a plea  by  which  a defend- 
ant denies  the  right  of  a widow  who  sues 
for,  and  demands  her  dower  in  lands, 
&c.,  late  of  her  husband,  because  the 
husband  was  not  on  the  day  of  her  mar- 
riage with  him,  or  any  time  afterwards, 
seised  of  such  estate,  so  that  she  could 
be  endowed  of  the  same.  See  2 Saund.  j 
329;  10  Went.  159;  3 Chitt.  PI.  598,  j 
and  the  authorities  there  cited. 

NE  UNQUES  SON  RECEIVER, 
pleading,  the  name  of  a plea  in  an  action 
of  account  render,  by  which  the  defend- 
ant affirms  that  he  never  was  the  receiver 
of  the  plaintiff.  12  Vin.  Ab.  183. 

NEAT  or  NET,  contract s.  Is  the 
exact  weight  of  an  article,  without  the 
bag,  box,  keg  or  other  thing  in  which  it ' 
may  be  enveloped. 

NEATNESS,  in  pleading,  is  the  state- 1 
meut,  in  apt  and  appropriate  words,  of  j 


all  the  necessary  facts  and  no  more. 
Lawes  on  PI.  62. 

NECESSARIES,  are  such  things  as 
are  proper  and  requisite  for  the  suste- 
nance of  man. 

2.  — The  term  necessaries  is  not  con- 
fined merely  to  what  is  requisite  barely 
to  support  life,  but  includes  many  of 
the  conveniences  of  refined  society;  it  is 
a relative  term,  which  must  be  applied 
to  the  circumstances  and  conditions  of 
the  parties.  7 S.  k R.  247.  Ornaments 
aud  superfluities  of  dress,  such  as  are 
usually  worn  by  the  party's  rank  aud 
situation  in  life  have  been  classed  among 

! necessaries.  1 Campb.  R.  120;  7 C.  & 
P.  52;  1 Hodges,  R.  31 ; 8 T.  R.  578; 
3 Campb.  326;  1 Leigh’s  N.  P.  135. 

3.  — Persons  incapable  of  making  con- 
tracts generally,  may  nevertheless  make 

, legal  engagements  for  necessaries  for 
which  they,  or  those  bound  to  support 
them,  will  be  held  responsible.  The 
classes  of  persons  who,  although  not 
bound  by  their  usual  contracts,  can  bind 
1 themselves  or  others  for  necessaries,  are 
infants  and  married  women. 

4.  — 1.  Infants  are  allowed  to  make 
, binding  contracts  whenever  it  Is  for  their 

interest ; when,  therefore,  they  are  un- 
provided with  necessaries,  which  Lord 
Coke  says  include  victuals,  clothing,  me- 
dical aid,  and  “ good  teaching  and  in- 
struction, whereby  he  may  profit  himself 
afterwards,”  they  may  buy  them,  and 
their  contracts  will  be  binding.  Co.  Litt. 
172  a.  Necessaries  for  the  infant’s  wife 
and  children,  are  necessaries  for  himself. 
Str.  168;  Com.  Dig.  Enfant,  B 5;  1 
Sid.  112;  2 Stark.  Ev.  725;  3 Day, 
37;  1 Bibb,  519;  2 Nott  A McC.  524 ; 
9 John.  R.  141;  16  Mass.  31;  Bac. 
Ab.  Infancy,  I. 

5.  — 2.  A w ife  is  allowed  to  make  con- 
tracts for  necessaries  and  her  husband  is 
generally  responsible  upon  them,  beeauso 
his  assent  is  presumed,  and  even  if  notice 
be  given  not  to  trust  her,  still  he  would 
be  liable  for  all  such  necessaries  as  she 
stood  in  need  of,  but  in  this  case  the 
creditor  would  be  required  to  show  she 
did  stand  in  need  of  the  articles  furnished. 
I Sulk.  118  ; Ld.  Raym.  1006.  But  if 
the  wife  elopes,  though  it  be  not  with  an 
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adulterer,  lie  is  not  chargeable  even  for 
necessaries ; the  very  fact  of  the  elope- 
ment ami  separation,  is  sufficient  to  put  | 
persons  on  inquiry,  and  whoever  gives 
credit  to  the  wife  afterwards,  gives  it  at 
his  peril.  1 Salk.  119;  Str.  047;  1 
Sid.  109;  S.  C.  1 1^-v.  4;  12  John.  R. 
293;  0 Rick.  R.  289;  2 Hal  at  140; 
11  John.  R.  281  ; 2 Kent,  Com.  123; 

2 St.  Ev.  696;  Bac.  Ab.  Baron  and 
Feme,  II;  Chit.  Coutr.  Index,  h.  t.;  1 
II;, IV  & Wall.  Scl.  I too.  104.  106. 

NECESSARY  AND  PROPER. — j 
The  constitution  of  the  United  States,  j 
art.  1,  s.  8,  vests  in  congress  the  power 
u to  make  all  laws,  which  shall  be  neces- 
sary am!  proper,  for  carrying  into  exe- 
cution the  foregoing  powers,  and  all 
other  powers  vested  by  this  constitution 
iu  the  government  of  the  United  States, 
in  any  department  or  officer  thereof.” 

2.  — This  power  has  ever  been  viewed 
with  perhaps  unfounded  jealousy  and 
distrust.  It  is  a power  expressly  given, 
which,  without  this  clause,  would  be  im- 
plied. The  plain  import  of  the  clause 
is,  that  congress  shall  have  all  incidental  j 
and  instrumental  powers,  necessary  and  | 
pro|K*r  to  carry  into  execution  all  the 
express  powers.  It  neit  her  enlarges  any 
power  specifically  granted,  nor  is  it  a 
grant  of  any  new  power  to  congress.  It 
is  merely  a declaration  for  the  removal 
of  all  uncertainty,  that  the  means  of  car- 
rying into  execution  those  already  grant- 
ed, are  included  in  the  grant. 

3.  — Some  controversy  has  taken  place 
as  to  what  is  to  be  considered  u neces- 
sary;” it  has  been  contended  that  by! 
this  must  be  understood  what  is  indis- 
pensable ; but  it  is  obvious  the  term  ne- 
cessary means  no  more  than  useful,  need- 1 
ful,  requisite,  incidental,  or  conducive  to.  ( 
It  is  in  this  sense  the  word  appears  to  i 
have  been  used,  when  connected  with 
the  word  u proper.”  4 Wheat.  418-420; 

3 Story,  Const.  § 1231  to  1253. 
NECESSARY  INTROMISSION, 

ScfjtcJi  law,  is  when  the  husband  or  wife, 
continues  after  the  decease  of  his  or  her 
companion,  in  possession  of  the  dece- 
dent’s goods,  for  their  preservation. 

NECESSITY,  is  in  general  whatever 
makes  the  contrary  of  a thing  impossible, 


whatever  may  be  the  cause  of  such  im- 
possibilities. 

2.  — Whatever  is  done  through  neces- 
sity is  done  without  any  intention,  and 
as  the  act  is  done  without  will,  (q.  v.) 
and  is  compulsory,  the  agent  is  not  legally 
responsible.  Bac.  Max.  Reg.  5.  Hence 
the  maxim,  necessity  lues  no  law ; indeed 
necessity  is  itself  a law  which  cannot  be 
avoided  nor  infringed.  Clef  des  Lois 
Rom.  h.  t.;  Dig.  10,  3,  10,  1;  Com. 
Dig.  Pleader,  3 M 20,  3 M 30. 

3.  — It  follows,  then,  that  the  acts  of 
a man  in  violation  of  law,  or  to  the  in- 
jury of  another,  may  be  justified  by 
necessity,  because  the  actor  has  uo  will 
to  do  or  not  to  do  the  thing,  he  is  a mere 
tool ; but,  it  is  conceived,  this  necessity 
must  be  absolute  and  irresistible,  in  fact, 
or  so  presumed  in  point  of  law. 

4.  — The  cases  which  are  justified  by 
necessity  may  be  classed  as  follows : 

1.  For  the  preservation  of  life ; as  if 
two  persons  are  on  the  same  plank,  aud 
one  must  perish,  the  survivor  is  justified 
in  having  thrown  off  the  other,  who  was 
thereby  drowned.  Bac.  Max.  Reg.  5. 

5.  — 2.  Obedience  by  a person  subject 
to  the  power  of  another ; for  example,  if 
a wife  should  commit  a larceny  with  her 
husband,  in  this  case  the  law  presumes 
she  acted  by  coercion  of  her  husbaud, 
and,  being  compelled  by  necessity,  she 
is  justifiable.  1 Russ.  Cr.  10, 20 ; Bac. 
Max.  Reg.  5. 

0. — 3.  Those  cases  which  arise  from 
the  act  of  God,  or  inevitable  accident,  or 
from  the  act  of  man,  as  public  enemies. 
Vide  Act  of  Go/l  / Inc r /table  Accident  / 
and  also  15  Vin.  Ab.  534;  Dane's  Ab. 
h.  t.;  2 Stark.  Ev.  713;  Marsh.  Ins. 
b.  1,  c.  6,  s.  3;  Jacob’s  lutr.  to  Com. 
Law,  Reg.  74. 

7. — I.  There  is  another  species  of 
necessity.  The  actor  in  these  cases  is  not 
compelled  to  do  the  act  whether  he  will 
or  not,  but  he  has  no  choice  left  but  to 
do  the  act  which  may  be  injurious  to 
another,  or  to  Jose  the  total  use  of  his 
property.  For  example,  when  a mun’s 
lauds  are  surrounded  by  those  of  others, 
so  that  he  cannot  enjoy  them  without 
trespassing  on  his  neighbours.  The  way 
which  is  thus  obtained,  is  called  a tray 
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of  necessity.  Gale  and  Whatley  on  Ease- 
ments, 71;  11  Co.  62;  Hob.  234  ; 1 
Saund.  323,  note.  Sec  3 Rattle,  It.  405; 

M*( jordj  R.  181 ; Id.  170;  U Maw. 
R.  56;  2 H.  k C.  96;  2 Ring.  It.  70; 
8 T.  R.  50;  Cro.  Jao.  170;  2 Roll. 
Ab.  60 ; 3 Kent,  Com.  423 ; 8 Rawle’s 
R.  492;  1 Taunt.  U.  279;  8 Taunt.  R. 
24 ; 8 T.  n.  60:  Ham.  N.  I*.  198;  Cro. 

Jac.  170;  and  Way. 

NEGATION.  Denial.  Two  negations 
are  construed  to  mean  one  uflirmation. 
Dig.  50,  16,  137. 

N E(  i AT  1 V E.  This  word  has  several 
significations.  1.  It  is  used  in  contra- 
distinction to  giving  absent ; thus  wo  say 
the  president  has  put  his  negative  upon 
such  a bill.  Vide  Veto.  2.  It  is  also 
used  in  contradistinction  to  affirmative ; 
as,  a negative  does  not  always  admit  of 
the  simple  and  direct  proof  of  which  an 
affirmative  is  cajKible.  When  a party 
affirms  a negative  in  his  pleadings,  and 
without  the  establishment  of  which,  by 
evidence,  he  cannot  recover  or  defend 
himself,  the  burden  of  the  proof  lies  upon 
him,  and  he  must  prove  the  negative. 
8 To  till.  n.  18.  Vide  2 Gall.  Rep.  485 ; 

1 McCord,  R.  573;  11  John.  R.  513; 
19  John.  R.  345;  1 Dick.  R.  875; 
Gilb.  Ev.  145;  1 Stark.  Ev.  376 ; Hull. 
N.  P.  298  ; 15  Viu.  Ab.  549 ; Bae.  Ah. 
Pleas,  kc.  I. 

2.  Although  as  a general  rule  the  af- 
firmative of  every  issue  must  be  proved, 
yet  this  rule  ceases  to  operate  the  mo- 
ment the  presumption  of  law  is  thrown 
into  the  other  scale.  When  the  issue  is 
on  the  legitimacy  of  a child,  therefore,  it 
is  incumbent  on  the  party  asserting  the 
illegitimacy  to  prove  it.  2 Selw.  N.  P. 
799.  Vide  Affirmative  ; Innocence. 

Negative  AVERMENT,  plea  diny,  evi- 
dence, is  an  averment  in  some  of  the 
pleadings  in  a case  in  which  a negative 
is  asserted. 

2. — It  is  a general  rule  established  for 
the  purpose  of  shortening  and  facilitating 
investigations  that  the  point  in  issue  is 
to  be  proved  by  the  party  who  asserts  ( 
the  affirmative,  1 Phil.  Ev.  184;  Bull 
N.  I*.  298;  hut  as  this  rule  is  not  I 
founded  on  any  presumption  of  law  in  | 
favour  of  the  party,  but  is  merely  a rule  ( 


of  practice  and  convenience,  it  ceases  in 
all  eases  when  the  presumption  of  law  is 
thrown  in  the  opposite  scale.  Gilb.  Ev. 
145 ; for  example,  when  the  issue  is  on 
the  legitimacy  of  a child  born  in  lawful 
wedlock,  it  is  incumbent  on  the  party 
asserting  its  illegitimacy  to  prove  it.  2 

Sehr.  N.  l\  799. 

3. — Upon  the  same  principle  when  the 
negative  averment  involves  a charge  of 
criminal  neglect  of  duty,  whether  official 
or  otherwise,  it  must  be  proved,  for  the 
law  presumes  every  man  to  perform  the 
duties  which  it  imposes.  2 Gall.  R. 
498;  19  John.  R.  346;  10  East,  R. 
211  ; 3 B.  cV  P.  302;  3 East,  R.  192; 
1 Mass.  R.  54  ; 3 Campb.  R.  19;  Grcoul. 
Ev.  § 80.  Vide  Ouii*  Probandi. 

Negative  pregnant,  in  pleading. 
Such  form  of  negative  expression,  in 
pleading,  as  may  imply  or  carry  within 
it,  an  affirmative. 

2.  — This  is  faulty,  because  the  mean- 
ing of  such  form  of  expression  is  ambi- 
guous. Example  : in  trespass  for  enter- 
ing the  plaintiff’s  house,  the  defendant 
pleaded,  that  the  plaintiff’s  daughter  gave 
him  license  to  do  so ; and  that  he  entered 
by  that  license.  The  plaintiff  replied 
that  he  did  not  enter  by  her  license. 
This  was  considered  as  a negative  preg- 
nant, and  it  was  held  the  plaintiff  should 
have  traversed  the  entry  by  itself,  or  the 
license  by  itself,  and  not  both  together. 
Cro.  Jac.  87. 

3.  — It  may  be  observed  that  this  form 
of  traverse  may  imply,  or  carry  within 
it,  that  the  license  was  given,  though  the 
defendant  did  not  enter  by  that  license. 
It  is  therefore  in  the  language  of  plead- 
ing said  to  he  pregnant  with  the  admis- 
sion, namely,  that  a license  was  given  : 
at  the  same  time,  the  license  is  not  ex- 
pressly admitted,  and  the  effect  therefore 
is,  to  leave  it  iu  doubt  whether  the  plain- 
tiff means  to  deny  the  license,  or  to  deny 
that  the  defendant  entered  by  virtue  of 
that  license.  It  is  this  ambiguity  which 
appears  to  constitute  the  fault.  28  H. 
6,  7 ; Hob.  295;  Style’s  Pr.  Reg.  Ne- 
gative Pregnant ; Steph.  l’l.  381 ; Gould, 

!'i  «•.  6,  § 29-87. 

4.  — This  rule,  however,  against  a ne- 
gative preguaut,  appears,  iu  modern  times 
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at  least,  to  have  received  no  very  strict 
construction ; for  many  caaes  have  oc- 
curred in  which,  upon  various  grounds  of 
distinction  from  the  general  rule,  that 
form  of  expression  has  been  free  from 
objection.  See  several  instances  in  ( !om. 
Dig.  Pleader,  (R.  6.);  1 Lev.  *8 ; Steph. 
1*1.  883.— V.  Arch.  Civ.  1*1.  213;  Docfc. 
1*1.317;  1 .awe's  Civ.  1*1.  114;  Gould, 
1*1.  c.  6,  § 86. 

NEG  LI  G E X CE,  contract*,  tort*.  When 
considered  in  relation  to  contracts,  negli- 
gence may  be  divided  into  various  de- 
grees, namely,  ordinary,  less  than  ordi- 
nary, more  than  ordiuary. 

2. — Ordinary  negligence  is  the  want 
of  ordinary  diligence ; slight  or  less  than 
ordinary  negligence,  is  the  want  of  great 
diligence;  and  gross  or  more  than  ordi- 
nary negligence,  is  the  want  of  slight 
diligence. 

8. — Three  great  principles  of  respon- 
sibility, seem  naturally  to  follow  this 
division. 

4.  — 1.  In  those  contracts  which  are 
made  for  the  sole  benclit  of  the  creditor, 
the  debtor  is  responsible  only  for  gross 
negligence,  good  faith  alone,  living  re- 
quired of  him ; as  in  the  case  of  a deposi- 
tary, who  is  a bailee  without  reward  ; 
.Story,  Bail m.  § 62  ; Dane's  Ah.  c.  17, 
a,  2 ; 14  Serg.  k Rawle,  275;  but  to 
this  general  rule,  Pothier  makes  two 
exceptions.  The  first,  in  relation  to  the 
contract  of  a mandate,  and  the  second, 
to  the  quasi  contract  negotiorum  gesto- 
rum ; in  these  cases  lie  says,  the  j«rty 
undertaking  to  perform  these  engage- 
ments, is  hound  to  use  necessary  care. 
Observation  Generale,  printed  at  the  end 
of  the  Traite  des  Obligations. 

5.  — 2.  In  those  contracts  which  are 
for  the  reciprocal  benefit  of  both  parties, 
such  ns  those  of  sale,  of  hiring,  of  pledge, 
and  the  like,  the  party  is  bound  to  take, 
for  the  object  of  the  contract,  that  care 
which  a prudent  man  ordinarily  takes  of 
his  affairs,  and  he  will  therefore  be  held 
responsible  for  ordinary  neglect.  Jones’s 
Bailment,  10,  110;  2 Lord  Raym.  000; 
ytory,  Bailm.  § 23  ; Pothier,  Obs.  Gener. 
ubi  supra. 

0. — 3.  Tn  those  contracts  made  for  the 
sole  interest  of  the  party  who  has  received, 


and  is  to  return  the  thing  which  is  the 
object  of  the  contract,  such,  for  example, 
as  loan  for  use,  or  conimodatum , the 
slightest  negligence  will  make  him  re- 
sponsible. Jones’s  Bailm.  04,  65; 
Story's  Bailin.  § 237 ; Pothier,  Obs.  . 
Gen.  ubi  supra. 

7.  — In  general,  a party  who  has  caused 
an  injury  or  loss  to  another,  in  conse- 
quence of  his  negligence,  is  responsible 
for  all  the  conscqucuoe.  Hob.  134;  3 
Wila.  126;  1 Chit.  PI.  129,  130;  2 
Hen.  k Munf.  423;  1 Str.  596;  3 
East,  It.  596.  An  example  of  this  kind 
may  he  found  in  the  wise  of  a person 
who  drives  his  carriage  during  a dark 
night  oil  the  wrong  side  of  the  road,  by 
which  ho  commits  an  injury  to  another. 

3 East,  It.  593;  1 Ctunpb.  It.  497;  2 
Humph.  465 ; 2 New  llcp.  119.  Vide 
Gale  and  Whatley  on  Easements,  Index, 
h.  t.;  6 T.  It.  659;  1 East,  It.  106;  4 
It.  k A.  590 ; S.  C.  6 E.  C.  L.  R.  528; 

1 Taunt.  568;  2 Stark.  It.  272  ; 2 Bing. 
K.  170  ; 5 Esp.  It.  35,  263  ; 5 B.  k 0. 

, 550.  Whether  the  incautious  conduct 
of  the  plaintiff  will  excuse  the  negligence 
• »f  the  defendant,  see  1 Q.  B.  29;  4 P. 

A I).  642  ; 3 M.  Lyr.  k 9 ; Fault 

8.  — When  the  law  imposes  a duty  on 
an  officer,  whether  it  be  by  common  law 
or  statute,  and  he  neglects  to  perform  it, 
he  may  he  indicted  for  such  neglect.  1 
Salk  R.  880;  6 Mod.  R.  96;  and  in 
some  cases  such  neglect  will  amount  to  a 
forfeiture  of  the  office.  4 111.  Com.  140. 

NEGLIGENT  ESCAPE,  is  theomis- 
sion  to  take  such  a care  of  a prisoner  as 
a gaoler  is  bound  to  hike,  and  in  conse- 
quence of  it,  the  prisoner  departs  from 
his  confinement,  without  the  knowledge 
or  consent  of  the  gaoler,  and  eludes  pur- 
suit. 

2. — For  a negligent  escape,  the  sheriff 
or  keeper  of  the  prison  is  liable  to  pun- 
ishment in  a criminal  case ; and  in  u civil 
case,  he  is  liable  to  an  action  for  damages 
at.  the  suit  of  the  plaintiff.  In  both 
cases,  the  prisoner  may  be  retaken.  3 
Bl.  Com.  415. 

N EC  * OC I ATTON,  con  tract*.  The  de- 
libcration  which  takes  place  between  the 
parties  touching  a proposed  agreement. 

2. — What  transpires  in  the  negoeiation 
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makes  no  part  of  the  agreement ; unless 
introduced  into  it.  Jt  is  a general  rule 
that  no  evidence  can  be  given  to  add,  di- 
minish, contradict  or  alter  a written 
instrument.  1 Dali.  420 ; 4 Dali.  840  ; 
8 8.  & It.  009;  7 S.  & It.  114.  Sec 
JPour/Mirler 

Negotiation,  mere.  laic,  is  the  act  by 
which  a bill  of  exchange  or  promissory 
is  put  into  circulation  by  being  passed  by 
one  of  the  original  parties  to  another  per- 
son. 

2. — Until  an  accommodation  bill  or 
note  has  been  ueguciated,  there  is  no  con- 
tract which  can  be  enforced  on  the  note : 
the  contract,  either  express  or  implied, 
that  the  party  accommodated  will  indem- 
nify the  other,  is,  till  then,  conditional. 
2 Man.  & Or.  911. 

N EGOC1A  BLE. — What  is  capable  of 
being  transferred  by  assignment ; a thing 
the  title  to  which  may  be  transferred  by 
a sale  and  endorsement  or  delivery. 

2.  — A chose  iu  action  was  not  assign- 
able at  common  law,  and  therefore  eon- 
tracts  or  agreements  could  not  1x5  nego- 
ciated.  But  exceptions  have  been  allowed 
to  this  rule  in  relation  to  simple  contracts, 
and  others  have  been  introduced  by  legis- 
lative acts.  So  that,  now,  bills  of  ex- 
change, promissory  notes,  bills  of  lading, 
bank  notes,  payable  to  order,  or  to 
bearer,  and,  in  some  states,  bonds  and 
other  specialties,  may  be  transferred  by 
assignment,  endorsement ; or  by  deli- 
very, when  the  instrument  is  payable  to 
bearer. 

3.  — When  a claim  is  assigned  which 
is  not  negociable  at  law,  such,  for  exam- 
ple, as  a book  debt,  the  title  to  it  remains 
at  law  in  the  assignor,  but  the  assignee 
is  entitled  to  it  in  equity,  and  he  may 
therefore  recover  it  in  the  assignor’s 
name.  See  generally  Hare  & Wall.  Sel. 
Dec.  158  to  194  ; NeyocidUe  paper. 

Negociable  paper,  contract*.  This 
term  is  applied  to  bills  of  exchange  and 
romissory  notes,  which  arc  assignable 
y indorsement  or  delivery. 

2.— The  statute  of  3 & 4 Anne,  (the 
principles  of  which  have  been  generally 
adopted  in  this  country,  either  formally, 
or  in  effect,)  made  promissory  notes  paya- 
ble to  a person,  or  to  his  order,  or  bearer, 
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negociable  like  inland  bills,  according  to 
the  custom  of  merchants. 

3. — This  negociable  quality  transfers 
the  debt  from  the  party  to  whom  it  was 
originally  owiug,  to  the  holder,  when  the 
instrument  is  properly  indorsed,  so  as  to 
enable  the  latter  to  sue  in  his  own  name, 
both  the  maker  of  a promissory,  or  the 
acceptor  of  a bill  of  exchange,  and  the 
other  parties  to  such  instruments,  such 
as  the  drawer  of  a bill,  and  the  indorser 
| of  a bill  or  note,  unless  the  holder  has 
been  guilty  of  laches  in  giving  the  re- 
quired notice  of  non-acceptance  or  non- 
payment. But  in  order  to  make  paper  ne- 
gotiable, it  is  essential  that  it  he  payable 
in  money  only,  at  all  events,  and  not  out 
1 of  a particular  fund.  1 Cowcn,  691 ; 6 
Co  won,  108;  2 Whart.  233;  1 Bibb, 
490,  503  ; 1 Ham.  272  ; 3 J.  J.  Marsh. 
1 74,  542 ; 3 Ualst.  202  ; 4 Bluckf.  47 ; 

0 J.  J.  Marsh.  170;  4 Monr.  124.  See 

1 W.  C.  C.  R.  512;  1 Miles,  294;  6 
Munf.  3;  10  8.  k 11.  94.;  4 Watts,  400; 
4 Whart.  R.  252;  9 John.  120;  19 
John.  144;  11  Venn.  208;  21  Pick. 
140.  Vide  Promissory  note.  Vide  3 
Kent,  Com.  Lecture  44 ; Com.  Dig. 
Merchant,  F 15, 16}  2 Hill,  It.  59;  13 
East,  509  ; 3 B.  and  C.  47 ; 7 Bing. 
284  ; 5 T.  It.  083 ; 7 Taunt.  265,  278  ; 
3 Burr.  1516;  0 Cowen,  151. 

NEGOTIORUM  GESTOR,  in  con- 
tracts, in  the  civil  law ; the  negotiorum 
gestor  is  one  who  spontaneously,  and 
without  authority,  undertakes  to  act  for 
another  during  his  absence,  in  his  affairs. 

2. — In  cases  of  this  sort,  as  he  acts 
wholly  without  authority,  there  can, 
strictly  speaking,  1x5  no  contract,  but  the 
civil  law  raises  a quasi  mandate  by  im- 
plication, for  the  benefit  of  the  owner  iu 
many  such  cases.  Poth.  App.  Negot. 
Gcst.  Maudat,  u.  107,  &c. ; Dig.  3,  5, 
1,9;  Code,  2,  19,  2. 

! 3. — Nor  is  an  implication  of  this  sort 

wholly  unknown  to  the  common  law, 
where  there  has  been  a subsequent  rati- 
fication of  acts  of  this  kind  by  the  owner; 
and  sometimes,  when  unauthorized  acts 
are  done,  positive  presumptions  are  made 
by  law  for  the  benefit  of  particular  par- 
ties. For  example,  if  a person  enters 
upon  a minor's  lands,  and  takes  the  pro- 
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litH,  the  law  will  oblige  him  to  account  to 
the  minor  for  the  profits,  as  his  bailiff,  in 
many  cases.  Dane’s  A hr.  ch.  8,  art.  2, 
§10;  Bac.  Abr.  Account;  Coin.  Dig. 
Accompt,  A 3. 

4. — There  is  a case  which  has  under- 
gone decisions  in  our  law,  which  ap- 
proaches very  near  to  that  of  ncy<Aiorum 
gestorum.  A master  had  gratuitously 
taken  charge  of,  and  received  on  board 
of  his  vessel  a box,  containing  doubloons 
and  other  valuables,  belonging  to  a pas- 
senger, who  was  to  have  worked  his  pas- 
sage, but  was  accidentally  left  behind. 
During  the  voyage,  the  master  opened 
the  box,  in  the  presence  of  the  passen- 
gers, to  ascertain  its  contents,  and  whether 
there  were  contraband  goods  in  it ; and 
ho  took  out  the  contents  and  lodged  them 
in  a bag  in  his  own  chest  ib  his  cabin, 
where  his  own  valuables  were  kept.  After 
his  arrival  in  port,  the  bag  was  missing. 
The  master  was  held  responsible  for  the 
loss,  on  the  ground  that  he  had  imposed 
ou  himself  the  duty  of  carefully  guarding 
against  all  peril  to  which  the  property 
was  exposed  by  means  of  the  alteration 
in  the  place  of  custody,  idthough  as  a 
bailee  without  hire,  he  might  not  other- 
wise have  been  bound  to  take  more  than 
a prudent  cure  of  them ; and  that  he  hud 
been  guilty  of  negligence  iu  guarding  the 
goods.  1 .Stark.  5.  287.  See  Story, 
Jiailm.  §189;  Story,  Agency,  §142; 
Doth.  Pand.  1.  3,  t.  5,  n.  1 to  14;  Doth. 
Oh.  n.  1 13  ; 2 Kent,  Com.  GIG,  3d  cd.; 
Ersk.  Inst.  11.  1,  t.  8,  § 52 ; Stair,  lust, 
by  Brodie,  B.  1,  t.  8,  §3  to  G. 

NK1F,  old  Eng , law.  A woman  who 
was  horn  a villain  or  bond-woman. 

N EM1NE  CONTRA  DICENTE,  legis- 
lation. These  words  usually  abbreviated 
rum.  con.,  are  used  to  signify  the  unani- 
mous consent  of  the  house  to  which  they 
are  applied.  In  England  they  are  used 
in  the  House  of  Commons;  iu  the  House 
of  Lords,  the  words  to  convey  the  same 
idea  are  Ncniinc  dissentient*. 

NEPHEW,  dom.  rel.,  is  the  son  of  a 
person’s  brother  or  sister.  Amb.  514; 
1 Jacob’s  Ch.  It.  207. 

N EPOS.  A grandson.  This  term  is 
used  in  making  genealogical  tables. 

NEUTRAL  PROPERTY,  in  insu- 


rance*. The  words  “ neutral  property” 
in  a policy  of  insurance,  have  the  effect 
of  warranting  that  the  property  insured 
is  neutral ; that  is,  that  it  belongs  to  the 
citizens  or  subjects  of  a state  iu  amity 
with  the  belligerent  powers. 

2. — This  neutrality  must  lie  complete, 
hence  the  proj>crty  of  a citizen  or  subject 
of  u neutral  state,  domiciled  in  the  do- 
minions of  one  of  the  belligereuts,  and 
carrying  on  commerce  there,  is  not  neu- 
tral projK*rty;  for  though  such  person 
continue  to  owe  allegiance  to  his  country, 
and  may  at  any  time  by  returning  there 
recover  all  the  privileges  of  a citizen  or 
subject  of  that  country ; yet  while  he 
resides  iu  the  dominion  of  a belligerent 
he  contributes  to  the  wealth  and  strength 
of  such  belligerent,  and  is  not  therefore 
entitled  to  the  protection  of  a neutral 
flag ; and  his  property  is  deemed  enemy’s 

!>roperty,  and  liable  to  capture  us  such 
>y  the  other  belligerent.  Marsh.  Ins. 
B.  1,  c.  9,  s.  G;  1 John.  Cas.  8G3;  3 
Bos.  A Pull.  207,  n.  4 ; Esp.  R.  108; 
1 C'aines’s  R.  GO;  1G  Johns.  R.  128. 
See  also  2 Johns.  Cas.  478  ; 1 Caines’s 
C.  Err.  xxv. ; 1 Johns.  Cas.  3G0 ; 2 
Johns.  Cas.  191. 

3. — If  the  warranty  of  neutrality  be 
false  at  the  time  it  is  made,  the  policy 
will  be  void  ab  initio.  Rut  if  the  ship 
and  property  are  neutral  at  the  time 
when  the  risk  commences,  this  is  a suffi- 
cient compliance  with  a warranty  of  neu- 
tral property,  and  a subsequent  declara- 
tion of  war  will  not  be  a breach  of  it. 
Dougl.  705.  Sec  1 Binn.  293  ; 8 Mass. 
308;  14  Johns.  R.  308;  5 Binn.  404  j 
2 Serg.  A llawle,  119;  4 Crunch,  185; 
7 Crunch,  606;  2 Dull.  274. 

NKl  TUALITY,  international  law,  is 
the  state  of  a nation  which  takes  no  juirt 
between  two  or  more  other  nations  at 
wjit  with  each  other. 

2 — Neutrality  consists  in  the  obser- 
vance of  u strict  and  honest  impartiality, 
so  as  not  to  afford  advantage  iu  the  war 
to  either  party ; and  particularly  in  so  far 
restraining  its  trade  to  the  accustomed 
course,  which  is  held  in  time  of  peace, 
as  not  to  render  assistance  to  one  of  the 
belligerents  in  escaping  the  effects  of  the 
other’s  hostilities.  Even  a loan  of  money 
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to  one  of  the  belligerent  parties  is  con- 
sidered a violation  of  neutrality.  9 
Moore’s  llep.  580.  A fraudulent  neu- 
trality is  considered  us  no  neutrality. 

3.  — In  policies  of  insurance  there  is 
frequently  a warranty  of  neutrality.  The 
meaning  of  this  warranty  is  that  the 
property  insured  is  neutral  in  fjiet,  and 
it  shall  be  so  in  appearance  and  conduct; 
tluit  the  property  does  belong  to  neutrals; 
that  it  is  or  shall  be  documented  so  as  to 
prove  its  neutrality,  and  that  no  act  of 
the  insured  or  his  agents  shall  be  done 
which  can  legally  compromise  its  neu- 
trality. g Wash.  0.  0.  11.  117.  See 
1 Caines,  548;  2 S.&R.  119;  Hoc,  R. 
5;  7 Wheat.  471;  9 Crunch,  205;  2 
John.  Cas.  ISO;  2 Dali.  270;  1 Gallis. 
274;  Roe,  It.  07. 

4.  — The  violation  of  neutrality  by 
citizens  of  the  United  States  contrary  to 
the  provisions  of  the  act  of  congress  of 
April  20,  1818,  §3,  renders  the  indivi- 
dual liable  to  an  indictment.  One  fitting 
out  and  arming  a vessel  in  the  United 
States,  to  commit  hostilities  against  a 
foreign  power  at  peace  with  them,  Is 
therefore  indictable.  G Pet.  445  ; Pet. 
0.  C.  R.  487.  Vide  Marsh.  Ins.  384  a; 
Park’s  Ins.  Index,  h.  t. ; 1 Kent,  Com. 
115;  Burlamaqui,  pt.  4,  c.  5,  s.  16  & 
17;  Bynk.  lib.  1,  c.  9;  Cobbett’s  Par- 
liamentary Debates,  406 ; Chitty,  Law 
of  Nat.,  Index,  h.  t. ; Mann.  Comm.  R. 
3,  c.  1 ; Vat  tel,  1.  3,  c.  7,  § 104 ; 
Martens,  Precis,  liv.  8,  c.  7,  §300; 
Bouch.  Inst.  n.  1826—1831. 

NEW.  Something  not  known  be- 
fore. 

2. — To  l>c  patented  an  invention  must 
be  new.  When  an  invention  has  been 
described  in  a priutod  book  which  has 
been  publicly  circulated,  and  afterwards 
a person  takes  out  a patent  for  it,  his 
patent  is  invalid  because  the  invention 
was  not  new.  7 Mann.  A Gr.  818.  See 
Jtftno  and  f xrj’ul  Invention. 

NEW  AND  USEFUL  INVENTION. 

This  phrase  is  used  in  the  act  of  congress 
relatiug  to  grautiug  patents  for  inven- 
tions. 

2. — The  invention  to  bo  patented 
must  not  only  be  new,  but  useful ; that 
is,  useful  in  contradistinction  to  frivolous 


or  mischievous  inventions.  It  is  not 
meant  that  the  invention  should  in  all 
eases  be  superior  to  the  modes  now  in 
use  for  the  same  purposes.  1 Mason’s 
C.  U.  R.  182;  1 Mason’s  C.  U.  R.  302  : 
4 Wash.  C.  C.  R.  9;  1 pet.  (’.  U.  R. 
480,  481;  1 Paine’s  C.  (’.  R.  203;  3 
Man.  Gr.  & Scott,  425.  The  law  as  to 
the  usefulness  of  the  invention  is  the  same 
iu  France,  lteuouard,  c.  5,  s.  1G,  n.  1, 
page  177. 

NEW  or  NOVEL  ASSIGNMENT. 
in  pleading.  Declarations  are  conceived 
in  very  general  terms,  and,  sometimes, 
from  the  nature  of  the  action  arc  so 
framed  as  to  be  capable  of  covering 
several  injuries.  The  effect  of  this  is, 
that,  in  some  cases,  the  defendant  is  not 
sufficiently  guided  by  the  declaration  to 
the  real  cause  of  compluiut ; and  is, 
therefore,  led  to  apply  his  answer  to  a 
different  matter  from  that  which  the 
plaiutiff  has  in  view.  For  example,  it 
may  happen  that  the  plaintiff  has  been 
twice  assaulted  by  the  defendant,  and 
one  of  the  assaults  is  justifiable,  being  in 
self-defence,  while  the  other  may  have 
been  committed  without  legal  excuse. 
Supposing  the  plaintiff  to  bring  an  action 
for  the  latter;  from  the  generality  of  the 
statement  in  the  declaration,  the  defen- 
dant is  not  informed  to  which  of  the  two 
assaults  the  plaintiff  means  to  refer. 
The  defendant  may,  therefore,  suppose, 
or  affect  suppose,  that  the  first  is  the 
assault  intended,  and  will  plead  vm 
assault  demesne.  This  plea  the  plaintiff 
cannot  safely  traverse,  because  an  assault 
was  in  fact  committed  by  the  defendant, 
under  the  circumstances  of  excuse  here 
alleged ; the  defendant  would  have  a 
right  under  the  issue  joined  uj>on  such 
traverse,  to  prove  these  circumstances, 
and  to  presume  that  such  ussault,and  no 
other,  was  the  canse  of  action.  The 
plaintiff,  therefore,  in  the  supposed  case, 
not  being  able  safely  to  traverse,  and 
having  no  ground  either  for  demur- 
rer, or  for  pleading  in  confession  and 
avoidance,  has  no  course,  but,  by  a new 
pleading,  to  correct  the  mistake  occa- 
sioned by  the  generality  of  the  declara- 
tion, and  to  declare  that  lu*  brought  his 
action  not  for  the  first  but  for  the  second 
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assault ; ami  this  is  called  n new  assign- 1 
m ent.  Steph.  1*1.  241—243. 

2. — As  tilt*  object  of  a new  assignment , 
is  to  correct  a mistake  occasioned  by  the 
generality  of  the  declaration,  it  always 
occurs  in  answer  to  a plea,  and  is  there- 1 
fore  in  the  nature  of  a replication.  It  is 
not  used  in  any  other  part  of  the 
pleading. 

8. — Several  new  assignments  may 
occur  in  the  course  of  the  same  series  of 
pleading. 

4.  — Thus  in  the  above  example,  if  it 
be  supposed  that  three  distinct  assaults 
had  been  committed,  two  of  which  were 
justifiable,  the  defendant  might  plead  as 
above  to  the  declaration,  and  then,  by 
way  of  pica  to  the  new  assignment,  he 
might  again  justify,  in  the  same  manner, 
another  assault;  upon  which  it  would  Is* 
necessary  for  the  plaintiff  to  new-assign 
a third;  and  this  upon  the  first  principle 
by  which  the  first  new  assignment  was  re- 
quired. 1 Chit.  PI.  (il  l;  1 Sauml.  299c. 

5.  — A new  assignment  is  said  to  be 
in  the  nature  of  a new  declaration.  line. 
Abr.  Trespass  (I)  4,  2 ; 1 Saund.  299 
c.  It  seems,  however,  more  proj»erly 
considered  as  a repetition  of  the  declara- 
tion, 1 Chitt.  PI.  G02 ; differing  only  in 
this,  that  it  distinguishes  the  true  ground 
of  complaint,  as  being  different  from  that 
which  is  covered  by  the  plea.  Being  in  ' 
the  nature  of  a new  or  repeated  declare- . 
tion,  it  is  consequently  to  be  framed  with 
ns  much  certainty  or  specification  of  cir- 
cumstances, as  the  declaration  itself.  In 
some  cases,  indeed,  it  should  be  even 
more  particular.  Bac.  Abr.  Trespass, 
(I)  4,  2;  1 Chitt.  PI.  CIO;  Steph.  PI. 
245.  See  3 111.  Cora.  311 ; Arch.  Civ. 
PI.  28G;  Poet.  PI.  318;  Lawcs’s  Civ. 
PI.  1G3. 

NEW  HAMPSHIRE.  The  name 
of  one  of  the  original  states  of  the  United 
States  of  America.  During  its  provincial 
state,  New  Hampshire  was  governed, 
down  to  the  period  of  the  revolution,  by 
the  authority  of  royal  commissions.  Its 
general  assembly  enacted  the  laws  neces- 
sary for  its  welfare,  in  the  manner  pro- 
vided for  by  the  commission  under  which 
they  then  acted.  1 Story  on  the  Const. 
Book  1,  e.  5,  § 78  to  81. 


2.  — The  constitution  of  this  state  was 
altered  and  amended  by  a convention  of 
delegates,  held  at  Concord,  in  the  said 
state,  by  adjournment,  on  the  second 
Wednesday  of  February,  1792. 

3.  — The  powers  of  the  government 
are  divided  into  three  branches,  the 
legislative,  the  executive,  and  the  judi- 
cial. 

4. —  1 st.  The  supreme  legislative  power 
is  vested  in  the  senate  and  house  of  repre- 
sentatives, each  of  which  has  a negative 
on  the  other. 

5.  — The  senate  and  house  are  required 
to  assemble  on  the  lirst  Wednesday  in 
June,  and  at  such  times  as  they  may 
judge  necessary  ; and  are  declared  to  bo 
dissolved  seven  days  next  preoodiug  the 
first  Wednesday  in  June.  They  are 
styled  The  General  Court  of  New  Jlain^ 
shire. 

6.  — 1.  The  senate.  It  will  be  con- 
sidered with  reference  to  the  qualifica- 
tions of  the  electors;  the  qualifications 
of  the  members ; the  number  of  mem- 
bers ; the  duration  of  their  office;  aud 
the  time  and  place  of  their  election. 

7.  — 1.  Every  male  inhabitant  of  each 
town,  and  parish  with  town  privileges, 
and  places  unincorporated,  in  this  state, 
of  twenty-one  years  of  age  and  upwards, 
excepting  pauj>crs,  aud  persons  excused 
from  paying  taxes  at  their  own  request, 
have  a right  at  the  annual  or  other  town 
meetings  of  the  inhabitants  of  said  towns 
and  parishes,  to  be  duly  warned  and 
liolden  annually  forever  iu  the  month  of 
March,  to  vote  in  the  town  or  parish 
wherein  he  dwells,  for  the  senators  of 
the  county  or  district  whereof  he  is  a 
member. 

8.  — 2.  No  person  shall  be  capable  of 
being  elected  a senator,  who  is  not  seised 
of  u freehold  estate,  in  his  own  right,  of 
the  value  of  two  hundred  pounds,  lying 
within  this  state,  who  is  not  of  the  age 
of  thirty  years,  and  who  shall  not  have 
been  an  inhabitant  of  this  state  for  seven 
years  immediately  preceding  his  election, 
and  at  the  time  thereof  he  shall  he  an 
inhabitant  of  the  district  for  which  he 
shall  be  chosen. 

9.  — 3.  The  senate  is  to  consist  of 
twelve  members. 
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10.  — 1.  The  senators  are  to  hold 
their  offices  from  the  tirst  Wednesday  in 
June  next  ensuing  their  election. — 5. 
The  senators  are  elected  by  the  electors 
iu  the  month  of  March. 

1 1 .  — 2.  The  house  of  representatives 
will  be  considered  in  relation  to  its  con- 
stitution,  under  the  same  divisions  which 
have  been  made  in  relation  to  the  senate 

12.  — 1.  The  electors  arc  the  same 
who  vote  for  senators. 

13.  — 2.  Every  member  of  the  house 
of  representatives  shall  Ik;  chosen  by 
ballot;  and  for  two  years  at  least  next 
preceding  his  election,  shall  have  been 
an  inhabitant  of  this  state ; shall  have 
an  estate  within  the  district  which  he 
may  be  chosen  to  represent,  of  the  value 
of  one  hundred  pounds,  one-half  of  which 
to  be  a freehold,  whereof  he  is  seised  in 
hia  own  right;  shall  be,  at  the  time  of 
his  election,  an  inhabitant  of  the  district 
he  may  be  chosen  to  represent,  and  shall 
cease  to  represent,  such  district  imme- 
diately on  his  ceasing  to  be  qualified  as 
aforesaid. 

14.  — 3.  There  shall  be  in  the  legisla- 
ture of  this  state,  a representation  of  the 
people,  annually  elected,  and  founded 
upon  principles  of  equality ; and  in  order 
that  such  representation  may  be  as  equal 
as  circumstances  will  admit,  every  town, 
parish,  or  place,  entitled  to  town  privi- 
leges, having  one  hundred  and  fifty 
ratable  male  polls,  of  twenty-one  years 
of  age,  and  upwards,  may  elect  one 
representative  : if  four  hundred  and  fifty 
ratable  male  polls,  may  elect  two  repre- 
sentatives; and  so,  pr<»ceeding  in  that 
proportion,  make  three  hundred  such 
ratable  polls,  the  mean  of  increasing 
number,  for  every  additional  representa- 
tive. Such  towns,  parishes,  or  places,  as 
have  less  than  one  hundred  and  fifty 
ratable  polls,  shall  be  classed  by  the 
general  assembly,  for  the  purpose  of 
choosing  a representative,  and  seasonably 
notified  thereof.  And  in  every  class 
formed  for  the  above  mentioned  purpose, 
the  first  annual  meeting  shall  be  held  in 
the  town,  parish,  or  place,  wherein  most 
of  the  ratable  polls  reside;  and  after- 
wards in  that  which  has  the  next  highest 
number ; and  so  on,  annually,  by  rotu- 
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tion,  through  the  several  towns,  parishes, 
or  places  forming  the  district.  When- 
ever any  town,  parish,  or  place  entitled 
to  town  privileges,  as  aforesaid,  shall 
not  have  one  hundred  and  fifty  ratable 
polls,  and  he  so  situated  as  to  render  the 
classing  thereof  with  any  other  town, 
parish,  or  place  very  inconvenient ; the 
general  assembly  may,  upon  application 
of  a majority  of  the  voters  of  such  town, 
parish,  or  place,  issue  a writ  for  their 
selecting  and  sending  a representative  to 
the  general  court. 

lf>. — 1.  The  members  arc  to  be  chosen 
annually. 

10. — 5.  The  election  is  to  be  in  the 
month  of  March. 

17. — 2.  The  executive  power  consists 
of  a governor  and  a council. 

IS. — 1.  Of  the  governor.  1.  The 
qualifications  of  electors  of  governor,  are 
the  same  as  those  of  senators. 

19.  — 2.  The  governor  at  the  time  of 
his  election  must  have  been  an  inhabit- 
ant of  this  state  for  seven  years  next 
preceding,  be  of  the  age  of  thirty  years, 
have  an  estate  of  the  value  of  five  huu- 
dred  pounds,  one-half  of  which  must 
consist  of  a freehold  in  his  own  right, 
withiu  the  state. 

20.  — 3.  He  is  elected  annually. 

21.  — 1.  The  election  is  in  the  month 
of  March. 

22.  — 5.  His  general  powers  and  du- 
ties are  as  follows,  namely  : — 1.  Iu  ease 
of  any  infectious  distemper  prevailing  in 
the  place  where  the  geucral  court  at  any 
time  is  to  convene,  or  any  other  cause 
whereby  dangers  may  arise  to  the  health 
or  lives  of  the  members  from  their  at- 
tendance, the  governor  may  direct  the 
session  to  he  holden  at.  seme  other.  2. 
He  is  invested  with  the  veto  power.  3. 
He  is  commander-in-chief  of  the  army 
and  navy,  and  is  invested  with  power  on 
this  subject  very  minutely  described  in 
the  constitution  as  follows,  namely  : The 
governor  of  the  state  for  the  time  being 
shall  be  commander-in-chief  of  the  army 
and  navy,  and  all  the  military  forces  of 
this  state,  by  sea  and  land  : and  shall 
have  full  power,  by  himself  or  by  any 
chief  commander,  or  other  officer  or 
officers,  from  time  to  time,  to  tmin,  in- 
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struct,  exercise,  and  govern  the  militia 
and  navy;  and  for  the  special  defence, 
and  safety  of  this  state,  to  assemble  in 
martial  array,  and  put  in  warlike  pos- 
turc  the  inhabitants  thereof,  and  to  lead  ( 
and  conduct  them,  and  with  them  en- 
counter, repulse,  repel,  resist  and  pur- 
sue, by  force  of  arms,  as  well  by  sea  as 
by  laud,  within  and  without  the  limits 
of  this  state ; and  also  to  kill,  slay,  dc- 1 
gtroy,  if  necessary,  and  conquer  by  all 
fitting  ways,  enterprise  and  means,  all 
ami  every  such  person  and  persous  as 
shall  at.  any  time  hereafter  in  a hostile 
manner  uttempt  or  enterprise  the  de- 
struction, invasion,  detriment,  or  uuuoy- 
ancc  of  this  state;  and  to  use  and  exer- 
cise over  the  army  and  navy,  and  over 
the  militia  in  aetual  service,  the  law  mar- 
tial in  time  of  war,  invasion,  and  also  in 
rebellion,  declared  by  the  legislature  to 
exist,  as  occasion  shall  necessarily  re- 
quire. And  surprise,  by  all  ways  and 
means  whatsoever,  all  and  every  such 
person  or  persons,  with  their  ships,  arms, 
ammunition,  and  other  goods,  as  shall  in 
a hostile  manner  invade,  or  attempt  the  \ 
invading,  conquering,  or  aunoyiog  this 
state : And,  in  fine,  the  governor  is 
hereby  entrusted  with  all  other  powers 
incident  to  the  office  of  captain-general 
and  commaudcr-in-chief,  and  admiral,  to 
be  exercised  agreeably  to  the  rules  and 
regidatious  of  the  constitution,  and  the 
laws  of  the  land  : Provided,  that  the 
overnor  shall  not  at  any  time  hereafter, 
y virtue  of  any  power  by  this  constitu- 
tion granted,  or  hereafter  to  he  granted 
to  him  by  the  legislature,  transport  any 
of  the  inhuhitunts  of  this  state,  or  oblige 
them  to  march  out  of  the  limits  of  the 
same,  without  their  free  and  voluntary 
consent,  or  the  consent  of  the  general 
court,  nor  grant  commissions  for  exer- 
cising the  luw  martial  in  any  case,  with- 
out the  advice  and  consent  of  the  coun- 
cil. 

23. — Whenever  the  chair  of  the  gov- 
ernor shall  Ihjcoiuc  vacant,  by  rcasou  of 
his  death,  absence  from  the  state  or 
otherwise,  the  president  of  the  senate 
shall,  during  such  vacancy,  have  and  ex- 
ercise all  the  powers  and  authorities 
which,  by  tliis  constitution,  the  governor 


is  visited  with,  when  personally  present; 
hut  wlieu  the  president  of  the  senuto 
shall  exercise  the  office  of  governor,  ho 
shall  nut  hold  his  office  in  the  senate. 

24.  — 2.  The  council.  1.  This  body  is 
elected  by  the  five  holders  and  other  in- 
habitants qualified  to  vote  for  senators. — 
2.  No  person  shall  be  capable  of  being 
elected  a councillor  who  has  not  an  es- 
tate of  the  value  of  five  hundred  pounds 
within  this  state,  three  hundred  pounds 
of  which  (or  more)  shall  he  a freehold 
in  his  own  right,  and  who  is  not  thirty 
years  of  age ; and  who  shall  not  have 
been  an  inhabitant  of  this  state  for 
seven  years  immediately  preceding  his 
election ; and  at  the  time  of  his  election 
an  inhabitant  of  the  county  in  which  lie 
is  elected. — 3.  The  council  consists  of 
five  members. — 4.  They  are  elected  an- 
nually.— 5.  The  election  is  in  the  month 
of  March. — 0.  Their  principal  duty  is 
to  advise  the  governor. 

25.  — 3.  The  governor  and  council 
jointly.  Their  principal  powers  and  du- 
ties are  as  follows: — 1.  They  may  ad- 
journ the  general  court  not  exceeding 
ninety  days  at  one  time,  when  the  two 
houses  cannot  agree  us  to  the  time  of 
adjournment. — 2.  They  are  required  to 
appoint  all  judicial  officers,  the  attorney- 
gcucntl,  solicitors,  all  sheriffs,  coroners, 
registers  of  probate,  and  all  officers  of 
the  navy,  and  general  and  field-<dficer9 
of  the  militia;  in  these  cases  governor 
and  council  have  a negative  on  each 
other. — 3.  They  have  the  power  of  par- 
douiug  offences,  after  conviction,  except 
in  eases  of  impeachment. 

20. — 2d.  The  Judicial  power  is  dis- 
tributed as  follows : 

The  tenure  that  all  commissioned  offi- 
cers shall  have  by  law  in  their  offices, 
shall  be  expressed  in  their  respective 
commissions — all  judicial  officers,  duly 
appointed,  commissioned  and  sworn,  shall 
hold  their  offices  during  good  behaviour, 
excepting  those  concerning  whom  there 
is  a different  provision  made  in  this  con- 
stitution; Provided,  nevertheless,  the 
governor,  with  consent  of  council,  may 
remove  them  upon  the  address  of  both 
houses  of  the  legislature. 

27. — Each  brunch  of  the  legislature, 
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as  well  as  the  governor  and  council,  shall 
have  authority  to  require  the  opinions 
of  the  justices  of  the  superior  court, 
upon  important  questions  of  law,  and 
upon  solemn  occasions. 

28.  — In  order  that  the  people  may 
not  suffer  from  the  long  continuance  in 
place  of  any  justice  of  the  peace,  who 
shall  fail  in  discharging  the  important 
duties  of  his  office  with  ability  and  fide- 
lity, all  commissions  of  justices  of  the 
peace  shall  become  void  at  the  expira- 
tion of  five  years  from  their  respective 
dates  ; and  upon  the  expiration  of  any 
commission,  the  same  may,  if  necessary, 
be  renewed,  or  another  person  appointed, 
as  shall  most  conduce  to  the  well  being 
of  the  state. 

29.  — All  causes  of  marriage,  divorce, 
and  alimony,  and  all  up|>euls  from  the 
respective  judges  of  probate,  shall  Ik* 
heard  and  tried  by  the  superior  court 
until  the  legislature  shall  by  law  make 
other  provision. 

80.  — The  general  court  are  empowered 
to  give  to  justices  of  the  peace  jurisdic- 
tion in  civil  causes,  when  the  danutges 
demanded  shall  not  exceed  four  pounds, 
and  title  of  real  estate  is  not  concerned ; 
hut  with  right  of  uppeal  to  either  party, 
to  some  other  court,  so  that  a trial  by 
jury  in  the  last  resort  may  be  had. 

81.  — No  person  shall  hold  the  offiec 
of  a judge  in  any  court,  or  judge  of  pro- 
bate, or  sheriff  of  any  county,  after  he 
has  attained  the  age  of  seventy  years. 

82.  — No  judge  of  any  court,  or  jus- 
tice of  the  peace,  shall  act  as  attorney, 
or  be  of  counsel,  to  any  party,  or  origi- 
nate any  civil  suit,  in  matters  which  shall 
come  or  he  brought  before  him  as  judge, 
or  justice  of  the  peace. 

88. — All  matters  relating  to  the  pro- 
bate of  wills,  and  granting  letters  of 
administration,  shall  bo  exercised  by  the 
judges  of  probate,  ill  such  manner  as  the 
legislature  have  directed,  or  may  here- 
after direct  ; and  the  judges  of  probate 
shall  hold  their  courts  at  such  place  or 
places,  on  such  fixed  days  as  the  con- 
veniencey  of  the  people  may  require, 
and  the  legislature  from  time  to  time 
ap]K>int. 

84. — No  judge  or  register  of  probate,  ^ 


shall  be  of  counsel,  act  as  advocate,  or 
receive  any  fees  as  advocate  or  counsel, 
in  any  probate  business  which  is  pend- 
ing or  may  be  brought  into  any  court  of 
probate  in  the  county  of  which  lie  is 
judge  or  register. 

NEW  JERSEY.  The  name  of  one 
of  the  original  states  of  the  United  States 
of  America.  This  state,  when  it  was 
first  settled,  was  divided  into  two  pro- 
vinces, which  Imre  the  names  of  East 
| Jersey  and  West  Jersey.  They  were 
granted  to  different  proprietaries.  Serious 
dissensions  having  arisen  between  them, 
and  between  them  and  New  York,  in- 
duced the  proprietaries  of  both  provinces 
to  make  a formal  surrender  of  all  their 
| powers  of  government,  but  not  of  their 
lands,  to  Queen  Anne,  in  April,  1702; 
they  were  immediately  re-united  in  one 
province,  and  governed  by  a governor 
appointed  by  the  crown,  assisted  by  a 
council,  and  an  assembly  of  the  repre- 
| sentatives  of  the  people,  chosen  by  the 
freeholders.  This  form  of  government 
continued  till  the  American  revolution. 

2. — A constitution  was  adopted  for 
New  Jersey  on  the  second  day  of  July, 
1770,  which  continued  in  force  till  the 
first  day  of  September,  1844,  inclusive. 
A convention  was  assembled  at  Trenton 
on  the  14th  of  May,  1844  ; it  continued 
in  session  till  the  29th  day  of  June, 
1844,  when  the  new  constitution  was 
, adopted,  and  it  is  provided  by  art.  8, 
s.  4,  that  this  constitution  shall  take 
effect  and  go  into  operation  on  the  second 
day  of  September,  1844. 

8. — By  art.  8,  the  powers  of  the  go- 
vernment are  divided  into  three  distiuct 
departments,  the  legislative,  executive 
and  judicial.  It  is  further  provided  that 
no  person  or  persons  belonging  to,  or 
constituting  one  of  these  departments, 
shall  exercise  any  of  the  powers  pro- 
perly belonging  to  either  of  the  others, 
except  as  therein  expressed. 

4.  — § 1 . The  let/vtlative  power  shall 
bo  vested  in  a .Senate  and  General  As- 
sembly. Art.  4,  s.  1,  n.  1. 

5.  — 1st  In  treating  of  the  senate,  it 
will  lie  proper  to  consider,  1,  the  quali- 
fications of  senators;  2,  of  the  electors 
of  senators ; 8,  of  the  number  of  sena- 
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tors ; 4,  of  the  time  for  which  they  are 
elected. 

6.  — 1.  No  person  shall  be  a member 
of  the  senate,  who  shall  not  have  at- 
tained the  age  of  thirty  years,  and  have 
been  a citizen  and  inhabitant  of  the  state 
for  four  years,  and  of  the  county  tor 
which  he  shall  be  chosen  one  year,  next 
before  his  election.  And  he  must  be 
entitled  to  suffrage  at  the  time  of  his 
election.  Art.  4,  s.  1,  n.  2. 

7.  — 2.  Every  white  male  citizen  of 
the  United  States,  of  the  ago  of  twenty- 
one  years,  who  shall  have  been  a resi- 
dent of  this  state  one  year,  and  of  the 
county  in  which  he  claims  his  vote  live 
months  next  before  the  election,  shall  be 
entitled  to  vote  for  all  officers  that  now 
are,  or  hereafter  may  he  elective  by  the 
people ; provided,  that  no  jtersou  in  the 
military,  naval,  or  marine  service  of  the 
United  States  shall  be  considered  a resi- 
dent in  this  state,  by  being  stationed  in 
any  garrison,  barrack,  or  military  or 
naval  place  or  station  within  this  state; 
and  no  pauper,  idiot,  insane  person,  or 
person  convicted  of  a crime  which  now 
excludes  him  from  being  a witness,  un- 
less pardoned  or  restored  by  law  to  the 
right  of  suffrage,  shall  enjoy  the  right 
of  an  elector. 

8.  — 8.  The  senate  shall  l>e  composed 
of  one  senator  from  each  county  in  the 
state.  Art.  4,  s.  2,  u.  1. 

i). — 4.  The  senators  are  elected  on 
the  second  Tuesday  of  October,  for  throe 
years.  Art.  4,  s.  2,  n.  1.  As  soon  as 
the  senate  shall  meet  after  the  first  elec- 
tion to  be  held  in  pursuance  of  this  con- 
stitution, they  shall  b<3  divided,  as  equally 
as  may  bo,  into  three  classes.  The  seats 
of  the  senators  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  first 
year ; of  the  second  class  at  the  expira- 
tion of  the  second  year;  and  of  the  third 
class  at  the  expiration  of  the  third  year; 
so  that  one  class  may  bo  elected  every 
year ; and  if  vacancies  happen,  by  resig- 
nation or  otherwise,  the  persons  elected 
to  supply  such  vacancies  shall  be  elected 
for  the  unexpired  terms  only.  Art.  4, 
s.  2,  n.  2. 

10. — 2dly.  The  General  Assembly 
will  be  considered  in  the  same  older  that 


has  been  observed  in  speaking  of  the 
senate. 

1 1.  — 1.  No  person  shall  1m;  a member 
of  the  general  assembly,  who  shall  not 
have  attained  the  age  of  twenty-one 

ears,  and  have  been  a citizen  and  inlia- 
itant  of  the  state  for  two  years,  and  of 
the  county  for  which  he  shall  be  chosen 
one  year  next  before  his  election,  lie 
must  lx.1  entitled  to  the  right  of  suffrage. 
Art.  4,  s.  1,  u.  2. 

12.  — 2.  The  same  persons  who  elect 
senators  elect  members  of  the  general 
assembly, 

Id. — -3.  The  general  assembly  shall 
be  composed  of  members  annually  elected 
by  the  legal  voters  of  the  counties,  re- 
spectively, who  shall  be  apportioned 
among  the  said  counties  as  nearly  as 
may  lx*  according  to  the  number  of  their 
inhabitants.  The  present  apportionment 
shall  continue  until  the  next  census  of 
the  United  States  shall  have  been  taken, 
and  an  apportionment  of  members  of  the 
general  assembly  shall  be  made  by  the 
legislature,  at  its  first  session  after  the 
next  and  every  subsequent  enumeration 
or  census,  and  wbeu  made  shall  remain 
unaltered  until  another  enumeration  shall 
have  been  taken ; provided,  that  each 
county  shall  at  all  times  be  entitled  to 
one  member  : and  the  whole  number  of 
members  shall  never  exceed  sixty. 

14. — 4.  Members  of  the  legislature 
are  elected  yearly  on  the  seeoud  Tuesday 
of  October. 

16. — .'idly.  The  powers  of  the  respec- 
tive houses  are  as  follows  : 

16.  — 1.  Each  house  shall  direct  writs 
of  election  for  supplying  vacancies,  occa- 
sioned by  death,  resignation,  or  other- 
wise*; but  if  vacancies  occur  during  the 
recess  of  the  legislature,  the  writs  may 
he  issued  by  the  governor,  under  such 
regulations  as  may  be  prescribed  by 
law. 

17.  — 2.  Each  bouse  shall  be  the  judge 
of  the  elections,  returns,  and  qualifica- 
tions of  its  own  members,  and  a majority 
of  each  shall  constitute  a quorum  to  do 
business;  but  a smaller  number  may 

i adjourn  from  day  to  day,  aud  may  be 
authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and 


NEW 


NEW 


under  such  penalties  as  each  house  may 
provide. 

18. — 3.  Each  house  shall  choose  its 
own  officers,  determine  the  rules  of  its 
proceedings,  punish  its  members  for  dis- 
orderly behaviour,  and,  with  the  con- 
currence of  two-t birds,  may  expel  a 
member. 

11). — 1 Each  house  shall  keep  a jour- 
nal of  its  proceedings,  and  from  time  to 
time  publish  the  same ; and  the  yeas 
and  nays  of  the  members  of  either  house, 
on  any  question,  shall,  at  the  desire  of 
one-lift h of  those  preseut,  be  entered  on 
the  journal. 

20.  — 5.  Neither  house,  during  the 
session  of  the  legislature,  shall,  without 
the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other 
place  than  that  iu  which  the  two  houses 
shall  he  sitting. 

21.  — G.  All  bills  and  joint  resolutions 
shall  be  read  three  times  in  each  house, 
before  the  final  passage  thereof;  and  no 
bill  or  joint  resolution  shall  pass,  unless 
there  bo  a majority  of  all  the  members 
of  each  house  personally  present  and 
agreeing  thereto : and  the  yeas  and  nays; 
of  members  voting  on  such  final  passage 
shall  be  entered  on  the  journal. 

22.  — 7.  Members  of  the  senate  and 
general  assembly  shall  receive  a com- 
pensation for  their  services,  to  bo  ascer- 
tained by  law,  and  paid  out  of  the  trea- 
sury of  the  state  ; which  compensation 
shall  not  exceed  the  sum  of  three  dollars 
per  day  for  the  period  of  forty  days  from 
the  commencement  of  the  session ; and 
shall  not  exceed  the  sum  of  one  dollar 
und  fifty  cents  per  day  for  the  remainder 
of  the  session.  When  convened  in  extra 
session  by  the  governor,  they  shall  re- 
ceive such  sum  its  shall  be  fixed  for  the 
first  forty  days  of  the  ordinary  session. 
They  shall  also  receive  the  sum  of  one 
dollar  for  every  ten  miles  they  shall 
travel,  in  going  to  and  returning  from 
their  place  <if  meeting,  on  the  most  usual 
route.  The  president  of  the  senate,  and 
the  speaker  of  the  house  of  assembly 
shall,  in  virtue  of  their  offices,  receive 
an  additional  compensation  equal  to  one- 
third  of  their  per  diem  allowance  as 
members. 
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28. — 8.  Members  of  the  senate  and 
of  the  general  assembly  shall,  in  all 
cases  except  treason,  felony,  and  breach 
of  peace,  be  privileged  from  arrest  dur- 
ing their  attendance  at  the  sittiug  of 
their  respective  houses,  and  in  going  to 
aud  returning  from  the  same:  and  for 
any  speech  or  debate,  in  cither  house, 
they  shall  not  be  questioned  in  any  other 
place. 

24.  — § 2.  By  the  fifth  article  of  the 
constitution,  the  exccuUm  power  is  vested 
in  a governor.  It  will  be  convenient  to 
consider,  1,  the  qualifications  of  the  go- 
vernor ; 2,  by  whom  he  is  elected  j 3, 
the  duration  of  his  office;  4,  his  powers ; 
and,  5,  his  salary. 

25.  — 1.  The  governor  shall  be  not 
less  than  thirty  years  of  age,  and  shall 
have  been  for  twenty  years,  at  least,  a 
citizen  of  the  United  States,  and  a resi- 
dent of  this  state  seven  years  next  be- 
fore his  election,  unless  he  shall  have 
been  absent  during  that  time  on  the  pub- 
lic business  of  the  United  States  or  of 
this  state. 

2G. — 2.  He  is  chosen  by  the  legal* 
voters  of  the  state. 

27.  — 3.  The  governor  holds  his  office 
for  three  years,  to  commence  on  the 
third  Tuesday  of  January  next  ensuing 
the  election  of  governor  by  the  people, 
and  to  end  on  the  Monday  preceding  the 
third  Tuesday  of  January,  three  years 
thereafter;  and  he  caunot  nominate  nor 
appoint  to  office  duriug  the  last  week  of 
Ins  term.  He  is  not  re-eligible  without  an 
intermission  of  three  years.  Art.  5,  n.  3. 

28.  — 1.  His  powers  are  as  follows : 
He  shall  he  the  commander-in-chief  of 
all  the  military  aud  uaval  forces  of  the 
state ; he  shall  have  power  to  convene 
the  legislature,  whenever,  in  his  opinion, 
public  necessity  requires  it;  he  shall 
communicate,  by  message,  to  the  legis- 
lature at  the  opening  of  each  session, 
and  at  such  other  times  as  he  may  deem 
necessary,  the  condition  of  the  state,  and 
recommend  such  measures  as  he  may 
deem  expedient ; he  shall  take  care  that 
the  laws  bo  faithfully  executed,  aud 
grant,  under  the  great  seal  of  the  state, 
commissions  to  all  such  officers  as  shall 

| be  required  to  be  commissioned. 
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20. — Every  bill  which  shall  have 
passed  both  houses  shall  l><;  presented  to 
the  governor : if  he  approve,  he  shall 
sign  it,  but  if  not,  lie  shall  return  it, 
with  his  objections,  to  the  house  in  which 
it  shall  have  originated,  who  shall  enter 
the  objections  at  large  on  their  journal, 
and  proceed  to  reconsider  it ; if,  after 
such  reconsideration,  a majority  of  the 
whole  number  of  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered, 
ami  if  approved  of  by  a majority  of  the 
whole  number  of  that  house,  it  shall  be- 
come a law  ; but  in  neither  house  shall 
the  vote  be  taken  on  the  same  day  on 
which  the  bill  shall  be  returned  to  it: 
and  in  all  such  cases  the  votes  of  both 
houses  shall  In:  determined  by  yeas  and 
nays,  and  the  names  of  the  persons 
voting  for  and  against  the  bill  shall  be 
entered  on  the  journal  of  each  house 
respectively.  If  any  bill  shall  not  be 
returned  by  the  governor,  within  five 
days  (Sunday  excepted)  after  it  shall 
Miavc  been  presented  to  him,  the  same 
shall  he  a law,  in  like  manner  as  if  he 
had  signed  it,  unless  the  legislature,  by 
their  adjournment,  prevent  its  return,  iu 
which  ease  it  shall  not  be  a law. 

80.  — The  governor,  or  person  admin- 
istering the  government,  shall  have  power 
to  suspend  the  collection  of  tines  and  for- 
feitures, and  to  grant  reprieves,  to  extend 
until  the  expiration  of  a time  not  exceed- 
ing ninety  days  after  conviction ; but 
this  power  shall  not  extend  to  cases  of 
impeachment. 

81.  — The  governor,  or  person  admin- 
istering the  government,  the  chancellor, 
an  1 the  six  judges  of  the  court  of  errors 
and  appeals,  or  a major  part  of  them,  of 
whom  the  governor  or  person  adminis- 
tering the  government  shall  be  one,  may 
remit  (iues  and  forfeitures,  aud  grunt 
pardons  after  conviction,  in  all  cases 
except  impeachment. 

82.  — 5.  The  governor  shall,  at  stated 
times,  receive  for  his  services  a compen- 
sation which  shall  be  neither  increased 
nor  diminished  during  the  period  for 
which  he  shall  have  been  elected. 

88. — § 8.  The  judicial  pneer  shall  be 


vested  in  a court  of  errors  and  appeals 
in  the  hist  resort  in  all  causes,  as  here- 
tofore; a court  for  the  trial  of  impeach- 
ments ; a court  of  chancery ; a preroga- 
tive court;  a supreme  court;  circuit 
<M)urts,  and  such  inferior  courts  as  now 
exist,  and  as  may  be  hereafter  ordained 
aud  established  by  law ; which  inferior 
courts  the  legislature  may  alter  or  abo- 
lish, as  the  public  good  shall  require. 

84. — 1.  The  court  of  errors  ami  ap- 
peals shall  consist  of  the  chancellor,  the 
justices  of  the  supreme  court,  and  six 
judges,  or  a major  part  of  them;  which 
judges  are  to  be  appointed  for  six  years. 

86.  — 2.  Immediately  after  the  court 
shall  first  assemble,  the  six  judges  shall 
arrange  themselves  in  such  manner  that 
the  seat  of  one  of  them  shall  lx*  vacated 
every  year,  in  order  that  thereafter  one 
judge  may  be  annually  appointed. 

80. — 8.  h'ueli  of  the  six  judges  as 
shall  attend  the  court  shall  receive,  re- 
spectively, a |>er  diem  compensation,  to 
lx*  provided  by  law. 

87.  — 1.  The  secretary  of  state  shall 
be  the  clerk  of  this  court. 

88.  — 6.  When  an  appeal  from  an 
order  or  decree  shall  be  heard,  the  chan- 
cellor shall  inform  the  court,  in  writing, 
of  the  reasons  for  his  order  or  decree; 
hut  he  shall  uot  sit  as  a member,  or  have 
a voice  in  the  hearing  or  final  sentence. 

81). — 0.  When  a writ  of  error  shall 
lx*  brought,  no  justice  who  has  given  a 
judicial  opiuion  in  the  cause,  in  favour  of 
or  against  any  error  complained  of,  shall 
sit  as  a member,  or  have  a voice  on  the 
hearing,  or  for  its  affirmance  or  reversal ; 
but  the  reasons  for  such  opinion  shall  be 
assigned  to  the  court  in  writing. 

40.  — 1.  The  house  of  assembly  shall 
have  die  sole  power  of  impeaching,  by 
a vote  of  a majority  of  all  the  members; 
and  all  impeachments  shall  be  tried  by 
the  senate : the  members,  when  sitting 
for  that  purpose,  to  he  on  oath  or  affirma- 
tion u truly  and  impartially  to  try  and 
determine  the  charge  in  questiou  accord- 
ing to  evidence and  no  person  shall 
be  convicted  without  the  concurrence  of 
two-thirds  of  all  the  members  of  the 
senate. 

41.  — 2.  Any  judicial  officer  impeached 


shall  be  suspended  from  exercising  his 
office  until  his  acquittal. 

42.  — 3.  Judgment,  in  cases  of  im- 
peachment, shall  not  extend  farther  than 
to  removal  from  office  and  to  disqualifi- 
cation to  hold  and  enjoy  any  office  of 
honour,  profit,  or  trust  under  this  state ; 
but  the  |>arty  convicted  shall  neverthe- 
less be  liable  to  indictment,  trial,  and 
punishmeut,  according  to  law. 

43.  — 4.  The  secretary  of  state  shall 
bo  the  clerk  of  this  court. 

44.  — 1.  The  court  of  chancery  shall 
consist  of  a chancellor. 

45.  — 2.  The  chancellor  shall  be  the 
ordinary,  or  surrogate  general,  and  judge 
of  the  prerogative  court. 

40. — 3.  All  persons  aggrieved  by  any 
order,  sentence,  or  decree  of  the  orphans’ 
court  may  appeal  from  the  same,  or  from 
any  part  thereof,  to  the  prerogative 
court;  but  such  order,  sentence,  or  de- 
cree shall  not  be  removed  into  the 
supreme  court,  or  circuit  court,  if  the 
subject  matter  thereof  be  within  the 
jurisdiction  of  the  orphans'  court. 

47.  — 4.  The  secretary  of  state  shall 
be  the  register  of  the  prerogative  court, 
and  shall  perform  the  duties  required  of 
him  by  law  in  that  respect. 

48.  — 1.  The  supreme  court  shall  con- 
sist of  a chief  justice  and  four  associate 
justices.  The  number  of  associate  jus- 
tices may  be  increased  or  decreased  by 
law,  hut  shall  never  be  less  than  two. 

41). — 2.  The  circuit  courts  shall  be 
held  in  every  county  of  this  state,  by  one 
or  more  of  the  justices  of  the  supreme 
court,  or  a judge  appointed  for  that  pur- 
pose; and  shall  in  all  cases  within  the 
county,  except  in  those  of  a criminal 
nature,  have  common  law  jurisdiction 
concurrent  with  the  supreme  court;  and 
any  final  judgment  of  a circuit  court 
may  be  docketed  in  the  supreme  court, 
and  shall  operate  as  a judgment  obtained 
in  the  supreme  court,  from  the  time  of 
such  docketing. 

50.  — 8.  Final  judgments  in  any  cir- 
cuit court  may  be  brought  by  writ  of 
error  into  the  supreme  court,  or  directly 
iuto  the  court  of  errors  and  appeals. 

51.  — 1.  There  shall  he  no  more  than 
five  judges  of  the  inferior  court  of  com- 


mon pleas  in  each  of  the  counties  in  this 
state  after  the  terms  of  the  judges  of 
said  court  now  in  ofiiee  shall  terminate. 
One  judge  for  each  county  shall  bo 
appointed  every  year,  and  no  mure,  ex- 
cept to  fill  vacancies,  which  shall  he  for 
the  unexpired  term  only. 

52.  — 2.  The  commissions  for  the  first 
appointments  of  judges  of  said  court 
shall  bear  date  and  take  effect  on  the 
first  day  of  April  next;  and  all  subse- 
quent commissions  for  judges  of  said 
court  shall  hear  date  and  take  effect  on 
the  first  day  of  April  in  every  successive 
year,  except  commissions  to  fill  vacan- 
cies, which  shall  bear  date  and  take  effect 
when  issued. 

53.  — 1.  There  may  be  elected  under 
this  constitution  two,  and  not  more  than 
five,  justices  of  the  peace  in  each  of  the 
townships  of  the  several  counties  of  this 
state,  and  in  each  of  the  wards,  in  cities 
that  may  vote  in  wards.  When  a town- 
ship or  ward  contains  two  thousaud 
inhabitants,  or  less,  it  may  have  two 
justices;  when  it  contains  more  than 
two  thousand  inhabitants,  and  not  inore^ 
than  four  thousand,  it  may  have  four 
justices ; and  when  it  contains  more  than 
four  thousaud  inhabitants,  it  may  have 
five  justices;  provided,  that  whenever  any 
township,  not  voting  in  wards,  contains 
more  than  seven  thousand  inhabitants, 
such  township  may  have  an  additional 
justice  for  each  additional  three  thousaud 
inhabitants  above  four  thousand. 

54.  — 2.  The  population  of  the  town- 
ships in  the  several  counties  of  the  state 
and  of  the  several  wards  shall  be  ascer- 
tained by  the  bust  preceding  census  of 
the  United  States,  until  the  legislature 
shall  provide  by  law  some  other  mode  of 
ascertaining  it. 

NEW  MATTER,  pleading.  All  facts 
alleged  in  pleading,  which  go  in  avoid- 
ant of  what  is  before  pleaded,  on  the 
op|x»site  side,  are  called  new  matter.  In 
other  words,  every  allegation  made  in 
the  pleadings,  subsequent  to  the  declara- 
tion, und  which  does  not  go  in  denial  of 
what  is  before  alleged  on  the  other  side, 
is  an  allegation  of  new  matter;  gene- 
rally all  new  matter  must  be  followed 
by  a verification,  (q.  v.)  Gould,  FI.  c.  3, 


200 


NEW 


NEW 


§ 195  j 1 Saund.  103,  n.  (1);  Steph.  PI. 
251;  (Join.  Dig.  Pleader,  (E  82);  2 
Lev.  5;  Veut.  121  ; 1 Chit.  PI.  588. 

N E W PROM  ISE,  is  a contract  made, 
after  the  original  promise  has  for  some 
cause  been  rendered  invalid,  by  which 
the  promiser  agrees  to  fullil  such  original 
promise. 

2.  — When  a debtor  has  been  dis- 
charged under  the  bankrupt  laws,  the 
remedy  against  him  is  clearly  gone,  so 
when  an  infant  has  made  a contract  pre- 
judieial  to  his  interest,  lie  may  avoid  it, 
and  when  by  lapse  of  time  a debt  is 
burred  by  the  act  of  limitations,  the 
debtor  may  take  advantage  of  the  act, 
but  in  all  these  cases  there  remains  a 
moral  obligation,  ami  if  the  original 
promisor  renews  the  contract  by  a new 
promise,  this  is  a sufficient  consideration. 
.See  8 Mass.  127 ; 2 S.  A R.  208 ; 2 
Kawle,  351;  5 liar.  & John.  216;  2 
Esp.  C.  736;  2 11.  Bl.  116;  8 Moore, 
261 ; 1 Ring.  281 ; 1 Rough  192;  Cowp. 
544;  Rue.  Ah.  Infancy  and  Age,  1; 
Bac.  Ah.  Limitation  of  actions,  E 8. 

3.  — Formerly  the  courts  construed  the 
slightest  admission  of  the  debtor  as  evi- 
dence of  a new  promise  to  pay;  but  of 
late  years  a more  reasonable  construction 
is  put  upon  men's  contracts,  and  the 
promise  must  be  express,  or  at  least,  the 
acknowledgment  of  indebted  ness  must 
not  be  inconsistent  with  a promise  to 
pay.  4 Grecnl.  41,  413;  2 Hill's  S.  C. 
326;  2 Pick.  868;  1 South.  153;  14 
S.  & R.  195;  1 McMull.  K.  197;  3 
liarring.  508;  7 Watts  & Serg.  180; 
10  Watts,  172;  (i  Watts  & Serg.  213; 
5 Shop.  349;  5 Smcd.  & Marsh.  564. 

N E W T R I A L,  practice,  is  a re-exami- 
nation  of  an  issue  in  fact,  before  a court 
and  jury,  which  hail  been  tried,  at  least 
once,  before  the  same  court  and  a jury. 

2.  — The  origin  of  the  practice  of 
granting  new  trials  is  concealed  in  the 
night  of  time. 

3.  — Formerly  new  trials  could  he  ob- 
tained only  with  the  greatest  difficulties, 
but  by  the  modern  practice,  they  are 
liberally  granted  in  furtherance  of  justice. 

4.  — The  reasons  for  granting  new 
trials  are  numerous,  and  may  be  classed 
as  follows;  namely: 


1. — Matters  which  arose  before  and 
in  the  course  of  trial.  These  are,  1st, 
Want  of  due  notice.  Justice  requires 
that  the  defendant  should  have  sufficient 
notice  of  the  time  and  place  of  trial; 
and  the  want  of  it,  unless  it  has  been 
waived  by  an  appearance  and  making 
defence,  will,  in  general,  be  sufficient  to 
entitle  the  defendant  to  a new  trial.  2 
Bull.  N.  P.  327 ; 3 Price's  Ex.  R.  72: 
3 Dougl.  402;  1 Wend.  R.  22.  Rut 
the  iusufficieney  of  the  notice  must  have 
been  calculated  reasonably  to  mislead 
the  defendant.  7 T.  R.  59. — 2d,  The 
irregular  impannelling  of  the  jury;  for 
example,  if  a person  not  duly  qualified 
to  serve  be  sworn,  4 T.  R.  473;  or  if  a 
juror  not  regularly  summoned  and  re- 
turned personate  another.  Willes,  484 ; 

S.  C.  Barnes,  453.  In  Pennsylvania, 
by  statutory  provision,  going  on  to  trial 
will  cure  the  defect,  both  in  civil  and 
criminal  cases. — 3d,  The  admission  of 
illegal  testimony,  3 Cowen’s  Rep.  712; 
2 Hall's  R.  40;  4 Chit,  Pr.  33.— 4th, 
The  rejection  of  legal  testimony,  6 Mod. 
242  ; 3 R.  & C.  494 ; 1 Bingh.  R,  38; 
1 John.  R.  508;  7 Wend.  R.  371;  3 
Mass.  124;  5 Mass.  R.  391.  Rut  a uew 
trial  will  not  be  granted  for  the  rejection 
of  a witness  on  the  supposed  ground 
of  ineompeteucy,  when  another  witness 
establishes  the  same  fact,  and  it  is  not 
disputed  by  the  other  side.  2 East,  R. 
451  ; and  see  other  exceptions  in  1 
John.  R.  509;  4 Ohio  Rep.  49;  1 
Charlt.  R.  227;  2 John.  Cas.  318.  5th, 
The  misdirection  of  the  judge.  Vide 
article  Mimlircctiony  and  4 Chit.  Pr. 
38. 

5. — 2.  The  acts  of  the  prevailing 
party,  his  agents  or  counsel.  For  ex- 
ample, w hen  papers,  not  previously  sub- 
mitted, are  surreptitiously  handed  to  the 
jury,  being  material  on  the  point  in 
issue.  Co.  Litt,  227 ; 1 Sid.  235 ; 4 W. 
C.  C.  R.  149 ; or  if  the  party,  or  one  on 
his  behalf  directly  approach  a juror  on 
the  subject  of  the  trial.  Cro.  Eliz.  189; 

1 Serg.  A Rawle,  1 69 ; 7 Serg.  & Rawle, 
358;  4 Rinn.  150;  13  Mass.  R.  218; 

2 Ray  R.  94;  6 Greenl.  R.  140.  But 
if  the  other  party  is  aware  of  such 
attempts,  and  he  neglects  to  correct 
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them  when  in  his  power,  this  will  not  lx?  < 
n sufficient  reason  for  grunting  u new 
trial.  11  Mod.  118.  When  indirect  mea- 
sures have  been  resorted  to,  to  prejudice 
the  jury,  8 Brod.  it  Bing.  272;  7 Moore's 
R.  87 ; 7 East,  R.  108;  or  tricks  prac- 
tised, 11  Mod.  141;  or  disingenuous 
attempts  to  suppress  or  stifle  evidence, 
or  thwart  the  proceedings,  or  to  obtain 
an  uneonscientious  advantage,  or  to  mis- 
lead the  court  and  jury,  they  will  be 
defeated  by  granting  a new  trial.  Grab. 
N.  T.  56 ; 4 Chit.  Pr.  59. 

6.  — 3.  The  misconduct  of  the  jury,  as 
if  they  acted  in  disregard  of  their  oaths, 
Cro.  Eli z.  778 ; drinking  spirituous 
liquors,  after  being  charged  with  the 
cause,  4 Cowen’s  R.  26;  7 Cowen’s  R. 
562 ; or  resorting  to  artifice  to  get  rid  of 
their  confinement,  5 Cowen’s  R.  283 ; 
and  such  like  causes  will  avoid  a verdict. 
Buub.  51 ; Barnes,  438 ; 1 Str.  462 ; 2 
Bl.  R.  1299;  Comb.  357;  4 Chit.  Pr. 
48  to  55.  Sec,  as  to  the  nature  of  the 
evidence  to  be  received  to  prove  miscon- 
duct of  the  jury,  1 T.  It.  11 ; 4 Biun. 
R.  150;  7 S.  «&  R.  458. 

7.  — 4.  Cases  in  which  the  verdict  is 
improper  because  it  is  either  void,  against 
law,  against  evidence,  or  the  damages  are 
excessive. — 1.  When  the  verdict,  is  con- 
trary to  the  record,  2 Roll.  691  ; 2 Co. 
4 ; or  it  finds  a matter  entirely  out  of  j 
the  issue,  Hob.  53,  or  finds  only  a pari 
of  the  issue,  Co.  Litt.  227 ; or  when  it 
is  uncertain,  8 Co.  65,  a ne\v  trial  will 
be  granted.  2.  When  the  verdict  is 
clearly  against  law,  and  injustice  has 
been  done,  it  will  be  set  aside.  Orah. 
N.  T.  341,  356. — 3.  And  so  will  a ver- 
dict be  set  aside  if  given  clearly  against 
evidence,  and  the  presiding  judge  is  dis- 
satisfied. Grab.  N.  T.  368. — 4.  When 
the  damages  are  excessive,  and  appear 
to  have  been  given  in  consequence  of 
prejudice,  rather  than  as  an  act  of  deli- 
berate judgment  Grah.  N.  T.  410;  4 
Chit.  Pr.  63;  1 M.  & G.  222;  39  E. 
C.  L.  R.  422. 

8.  — 5.  Cases  in  which  the  party  was  I 
deprived  of  his  evidence  by  accident  or  ! 
because  he  was  not  aware  of  it.  The 
non-attendance  of  witnesses,  their  mis-  j 
takes,  their  interests,  their  infirmities,  | 


their  bias,  their  partial  or  perverted 
views  of  facts,  their  veracity,  their  tur- 
pitude, pass  in  review,  and  in  proportion 
as  they  bear  upon  the  merits  avoid  or 
confirm  the  verdict.  The  absence  of  a 
material  piece  of  testimony  or  the  non- 
attendance  of  witnesses,  contrary  to  rea- 
sonable expectation,  and  reasonably  ac- 
counted for,  will  induce  the  court  to  set 
aside  the  verdict,  and  grant  a new  trial, 
6 Mod.  22;  11  Mod.  1;  2 Chit,  Rep. 
195;  14  John.  R.  112;  2 John.  Cas. 
318;  2 Murph.  R.  384;  as,  if  the  wit- 
ness absent  himself  without  the  party’s 
knowledge  after  the  cause  is  called  on, 
14  John.  R.  112;  or  is  suddenly  taken 
sick;  1 McClell.  R.  179,  and  the  like. 
The  court  will  also  grant  a new  trial, 
when  the  losing  party  has  discovered 
material  evidence  since  the  trial,  w’hich 
would  probably  produce  a different  re- 
sult : this  evidence  must  be  accompanied 
by  proof  of  previous  diligence  to  procure 
it.  To  succeed,  the  applicant  must  show 
four  things ; 1 , the  names  of  the  new 
witnesses  discovered ; 2,  that  the  appli- 
cant hits  been  diligent  in  preparing  his 
case  for  trial ; 3,  that  the  new  facts  were 
discovered  after  the  trial  and  will  be  im- 
portant; and,  4,  that,  the  evidence  dis- 
covered will  tend  to  prove  facts  which 
were  not  directly  in  issue  on  the  trial, 
or  were  not  then  known  and  investigated 
by  proof.  3 J.  J.  Marsh.  R.  52 1 ; 2 
J.  J.  Marsh.  R.  52 ; 5 Serg.  A Rawle, 
41 ; 6 Grecnl.  R.  479  ; 4 Ohio  llep.  5 ; 
2 Caines’  It.  155;  2 W.  C.  C.  R.  411 ; 
16  Mart.  Louis.  Rep.  419;  2 Aiken, 
Rep.  407;  1 Halst.  R.  434;  Grab.  N. 
T.  ch.  l:;. 

9. — New  trials  may  be  granted  in 
criminal  as  well  as  in  civil  cases,  when 
the  defendant  is  convicted,  even  of  the 
highest  offences.  3 Dali.  11.  515;  1 
Bay  R.  372;  7 Wend.  417;  5 Wend. 
39.  But  when  the  defendant  is  acquit- 
ted, the  humane  influence  of  the  law,  in 
cases  of  felony,  mingling  justice  with 
mercy,  in  favorem  vitas  et Tibertatis,  dues 
not  permit  a new  trial.  In  cases  of  mis- 
demeanor, after  conviction  a new  trial 
may  be  granted  in  order  to  fulfil  the  pur- 
pose of  substantial  justice;  yet,  there 
arc  no  instances  of  new  trials  ufter  ac- 
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quittul,  unless  in  cases  where  the  defend- 
ant has  procured  his  acquittal  by  unfair 
practices.  1 Chit.  Cr.  Law,  054  ; 4 
Chit.  Pr.  80. 

Vide,  generally,  21  Vin.  Ab.  474  to 
403;  3 Chit.  111.  Com.  387,  n.;  IS  E. 
C.  L.  U.  74,  334;  Bac.  Ab.  Trial,  L; 

I Sell.  Pr.  482  ; Tidd’s  Pr.  934,  039 ; 
Graham  on  New  Trials;  3 Chit.  Pr.  47; 
Dane's  Ab.  h.  t.;  Coin.  Dig.  Pleader,  It. 
17;  4 Ohitty’s  Practice,  part  7,  eh.  3. 
The  rules  luid  down  to  authorize  the 
granting  of  new  trials  in  Louisiana,  will 
bo  found  in  the  eode  of  Practice,  art. 
557  to  503. 

NEW  WORK.  In  Louisians,  by  a 
new  work  is  understood  every  sort  of 
edilice  or  other  work,  which  is  newty  , 
commenced  on  any  ground  whatever. 

2. — When  the  ancient  form  of  the 
work  is  chunged,  either  by  an  addition 
being  made  to  it,  or  by  some  part  of  the 
ancient  work  being  tukeu  away,  it  is 
styled  also  a new  work.  Civ.  LVxle  of 
Lo.  852;  Puff.  b.  8,  c.  5,  § 3;  Nov. 
Bee.  L.  1,  tit.  32;  Asso  y Manuel,  b. 
2,  tit.  6,  p.  144. 

NEW  YORK.  The  name  of  oue  of 
the  original  states  of  the  United  States 
of  America.  In  its  colonial  condition 
this  state  was  governed  from  the  j)eriod 
of  the  revolution  of  1688,  by  governors 
appointed  by  the  crown  assisted  by  a 
council,  which  received  its  appointment 
also  from  the  parental  government,  and 
by  the  representatives  of  the  people.  1 
Story,  Const,  B.  1,  ch.  10. 

2.  — The  present  constitution  of  the 
state  was  adopted  by  u convention  of  the 
people,  at  Albany,  on  the  ninth  day  of 
October,  1846,  and  went  iu  force  from 
and  including  the  iirst  day  of  January, 
1847.  The  powers  of  the  government 
arc  distributed  among  three  classes  of 
magistrates,  the  legislative,  the  executive, 
and  the  judicial. 

3.  — § 1.  The  bujislativc  power  is  vest- 

ed iu  a senate  and  assembly.  By  the 
second  article,  section  first,  of  the  consti- 
tution, the  qualifications  of  the  electors  are 
thus  described,  namely : u Every  male 

citizen  of  the  age  of  twenty-one  years,  who 
shall  have  been  u citizen  for  ten  days,  aud 
an  inhabitant  of  this  state  oue  year  uext 


preceding  any  election,  and  for  the  last 
four  mouths  a resident  of  the  county 
where  he  may  offer  his  vote,  shall  bo 
entitled  to  vote  at  such  election  in  the 
election  district  of  which  lie  shall  at  the 
time  be  a resident,  and  not  elsewhere,  for 
all  officers  that  now  art;  or  hereafter  may 
be  elective  by  the  people ; but  such  citi- 
zen shall  have  been  for  thirty  days  next 
preceding  the  election,  a resident  of  the 
ilistrict  from  which  the  officer  is  to  be 
chosen  for  whom  he  offers  his  vote.  Rut 
no  man  of  colour,  unless  ho  shall  have 
been  for  three  years  a citizeu  of  this  state, 
and  for  one  year  next  preceding  any 
election  shall  have  been  seised  and  pos- 
sessed of  a freehold  estate  of  the  value 
of  two  hundred  and  fifty  dollars,  over 
and  above  all  debts  and  incumbrances 
charged  thcreou,  and  shall  have  been 
actually  rated  aud  paid  a tax  thereon, 
shall  be  entitled  to  vote  at  such  election. 
And  no  person  of  colour  shall  be  subject 
to  direct  taxation  unless  he  shall  be 
seised  and  possessed  of  such  real  estate 
as  aforesaid." 

4. — The  third  article  provides  as  fol- 
lows : 

Sect.  6.  The  members  of  the  legisla- 
ture shall  receive  for  their  services,  a sum 
not  exceeding  three  dollars  a day,  from 
the  commencement  of  the  session;  but 
such  j>ay  shall  not  exceed  in  the  aggre- 
gate, three  hundred  dollars  for  per  diem 
allowance,  except  in  proceedings  for  im- 
peachment. The  limitation  as  to  the 
aggregate  conif>cu.sation  shall  not  take 
effect  until  the  year  one  thousand  eight 
hundred  and  forty-eight.  When  con- 
vened in  extra  session  by  the  governor, 
they  shall  receive  three  dollars  per  day. 
They  shall  also  receive  the  sum  of  one 
dollar  for  every  ten  miles  they  shall  tra- 
vel, iu  going  to  and  returning  from  their 
place  of  mcctiug  on  the  most  usual  route. 
The  speaker  of  the  assembly  shall,  in 
virtue  of  his  office,  receive  an  additional 
compensation  equal  to  one  third  of  his 
per  diem  allowance  as  a member. 

Sect.  7.  No  member  of  the  legislature 
shall  receive  any  civil  appointment  within 
this  state,  or  to  the  senate  of  the  United 
States,  from  the  governor,  the  governor 
and  senate,  or  from  the  legislature,  dur- 
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ing  the  term  for  which  he  shall  have 
been  elected  ; and  all  such  appointments, 
and  all  votes  given  for  any  such  member, 
for  any  such  office  or  appointment,  shall 
be  void. 

Sect.  8.  No  person  being  a member  of 
congress,  or  holding  any  judicial  or  mili- 
tary office  under  the  United  States,  shall 
hold  a seat  in  the  legislature.  And  if 
any  person  shall,  after  his  election  as  a | 
member  of  the  legislature,  be  elected  to 
congress,  or  appointed  to  any  office,  civil 
or  military,  under  the  government  of  the 
United  States,  his  acceptance  thereof 
shall  vacate  his  scat. 

Sect.  9.  The  elections  of  senators  and 
members  of  assembly,  pursuant  to  the 
provisions  of  this  constitution,  shall  be 
held  on  the  Tuesday  succeeding  the  first 
Monday  of  November,  unless  otherwise 
directed  by  the  legislature. 

Sect.  10.  A majority  of  each  house 
shall  constitute  a quorum  to  do  business. 
Each  house  shall  determine  the  rules  of 
its  own  proceedings,  and  be  the  judge  of 
the  elections,  returns  and  qualifications 
of  its  own  members,  shall  choose  its  j 
own  officers,  and  the  senate  shall  choose 
a temporary  president,  when  the  lieu- 
tenant-governor shall  not  attend  as  pro-  | 
sident,  or  shall  act  as  governor. 

Sect.  11.  Each  house  shall  keep  a 
journal  of  its  proceedings,  and  publish  | 
the  same,  except  such  parts  as  may  re- 1 
quire  secrecy.  The  doors  of  each  house  , 
shall  be  kept  open,  except  when  the  pub- 
lic welfare  shall  require  secrecy.  Nei- 
ther house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two 
days. 

Sect.  12.  For  any  speech  or  debate  in 
either  house  of  the  legislature,  the  mem- 
bers shall  not  be  questioned  in  any  other 
place. 

5.  — l.  The  senate  consists  of  thirty- 
two  members,  chosen  by  the  electors. 
The  state  is  divided  into  thirty-two  dis- 
tricts, and  each  district  elects  one  senator. 

6.  — Senators  are  chosen  for  two  years. 

7.  — 2.  The  assembly  shall  consist  of 
one  hundred  and  twenty-eight  members 
Art.  3,  s 2. 

8.  — The  state  shall  be  divided  into 
assembly  districts  as  provided  by  the  fifth 


section  of  the  third  article  of  the  consti- 
tution as  follows : 

“ The  members  of  assembly  shall  bo 
apportioned  among  the  several  counties 
of  this  state,  by  the  legislature,  as  nearly 
as  may  be,  according  to  the  number  of 
their  rcs|>ective  inhabitants,  excluding 
aliens,  and  persons  of  colour  not  taxed, 
and  shall  be  chosen  by  single  districts. 

“ The  several  boards  of  supervisors  in 
such  counties  of  this  state,  as  are  now 
entitled  to  more  than  one  member  of 
assembly,  shall  assemble  on  the  first 
Tuesday  of  January  next,  and  divide 
their  respective  counties  into  assembly 
districts  equal  to  the  number  of  mem- 
bers of  assembly  to  which  such  couuties 
I are  now  severally  entitled  by  law,  and 
shall  cause  to  he  hied  in  the  offices  of  the 
secretary  of  state  and  the  clerks  of  their 
respective  counties,  a description  of  such 
I assembly  districts,  specifying  the  number 
, of  each  district  and  the  population  there- 
of, according  to  the  last  preceding  state 
enumeration,  as  near  as  can  be  ascer- 
tained. Each  assembly  district  shall  con- 
tain, as  nearly  as  may  bo,  an  equal  num- 
ber of  inhabitants,  excluding  aliens  and 
persons  of  colour  not  taxed,  and  shall 
consist  of  convenient  and  contiguous  ter- 
ritory ; hut  no  town  shall  he  divided  in 
the  formation  of  assembly  districts. 

“ The  legislature,  at  its  first  session 
after  the  return  of  every  enumeration, 
shall  re-apportion  the  members  of  assem- 
bly among  the  several  counties  of  this 
state,  in  manner  aforesuid,  and  the  hoards 
of  supervisors  in  such  counties  as  may  ho 
entitled,  under  such  re-apportionment,  to 
more  than  oue  member,  shall  assemble 
at  such  time  as  the  legislature  making 
such  re-apportionment  shall  prescribe, 
and  divide  such  counties  into  assembly 
districts,  in  the  manner  herein  directed; 
and  the  apportionment  and  districts  so 
to  be  made,  shall  remain  unaltered  until 
another  enumeration  shall  be  taken  un- 
der the  provisions  of  the  preceding 
section. 

“ Every  county  heretofore  established 
and  separately  organized,  except  the 
I county  of  Hamiltiou,  shall  always  be  en- 
1 titled  to  one  member  of  the  assembly, 
and  uo  new’  county  shall  be  hereafter 
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erected,  unless  its  population  shall  entitle 
it  to  a member. 

“The  county  of  Hamilton  shall  elect 
with  the  county  of  Fulton,  until  the 
population  of  the  county  of  Hamilton 
shall,  according  to  the  ratio,  be  entitled 
to  a member." 

9.  — The  members  of  assembly  are 
elected  annually. 

10.  — $ 2.  The  fourth  article  vests  the 
executive  power  as  follows  : 

“ Sect.  1.  The  executive  power  shall 
be  vested  in  a governor,  who  shall  hold 
his  office  for  two  years ; a lieutenant- 
governor  shall  lie  chosen  at  the  same 
time,  and  for  the  same  term. 

“ Sect.  2.  No  person  except  a citizen 
of  the  Uuited  States,  shall  be  eligible  to 
the  office  of  governor ; nor  shall  any 
poison  be  eligible  to  that  office,  who 
shall  not  have  attained  the  age  of  thirty 
years,  and  who  shall  not  have  been  five 
years  next  preceding  his  election,  a resi- 
dent within  this  state. 

11  Sect.  3.  The  governor  and  lieutenant- 
governor  shall  bo  elected  at  the  times 
and  places  of  choosing  members  of  the 
assembly.  The  persons  respectively* hav- 
ing the  highest  number  of  votes  for  go- 
vernor and  lieutenant-governor,  shall  Ikj 
elected  j but  in  case  two  or  more  shall 
have  an  equal  and  the  highest  number 
of  votes  for  governor,  or  for  lieutenant- 
governor,  the  two  houses  of  the  legisla- 
ture at  its  next  annual  session,  shall, 
forthwith,  by  joint  ballot,  choose  one  of 
the  said  persons  so  having  an  equal  and 
the  highest  number  of  votes  for  governor 
or  lieutenant-governor. 

“ Sect.  4.  'Phe  governor  shall  he  com- 
mander-in-chief of  the  military  and  naval 
forces  of  the  state.  He  shall  have  power 
to  convene  the  legislature  (or  the  senate 
only)  on  extraordinary  occasions.  He 
shall  communicate  by  message  to  the 
legislature  at.  every  session,  the  condi- 
tion of  the  suite,  and  recommend  such 
matters  to  them  us  he  shall  judge  expe- 
dient. He  shall  transact  all  necessary 
business  with  the  officers  of  government, 
civil  ami  military.  He  shall  expedite 
all  such  measures,  as  may  bo  resolved 
upon  by  the  legislature,  and  shall  take 
cure  that  the  laws  are  faithfully  executed. 


He  shall,  at  stated  times,  receive  for  his 
services,  a compensation  to  be  established 
by  law,  which  shall  neither  be  increased 
nor  diminished  after  his  election  and 
during  his  continuance  in  office. 

“ Sect.  5.  The  governor  shall  have 
the  power  to  grant  reprieves,  commuta- 
tions and  pardons  after  conviction,  for  all 
offences  except  treason  and  cases  of  im- 
peachment, upon  such  conditions,  and 
with  such  restrictions  and  limitations,  as 
he  may  think  proper,  subject  to  such 
regulation  as  may  be  provided  by  law 
relative  to  the  manner  of  applying  for 
pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  exe- 
cution of  the  sentence,  until  the  caso 
shall  bo  reported  to  the  legislature  at 
its  next  meeting,  when  the  legislature 
shall  either  pardon,  or  commute  the 
sentence,  direct  the  execution  of  the  sen- 
tence, or  grant  a further  reprieve.  Ho 
shall  annually  communicate  to  the  legis- 
lature each  case  of  reprieve,  commutation 
or  pardon  granted  j suiting  the  name  of 
the  convict,  the  crime  of  which  he  was 
convicted,  the  sentence  and  its  date,  and 
the  date  of  the  commutation,  pardon  or 
reprieve. 

u Sect.  6.  In  case  of  the  impeachment 
of  the  governor,  of  his  removal  from 
office,  death,  inability  to  discharge  the 
powers  and  duties  of  the  said  office,  re- 
signation or  absence  from  the  state,  the 
powers  and  duties  of  the  office  shall  de- 
volve upon  the  lieutenant-governor  for 
the  residue  of  the  term,  or  until  the  disa- 
bility shall  cease.  Hut  when  the  gover- 
nor shall,  with  the  consent  of  the  legis- 
lature, be  out  of  the  state  in  time  of  war, 
at  the  head  of  a military  force  thereof, 
he  shall  continue  commander- in -chief  of 
all  the  military  force  of  the  state. 

“ Sect.  7.  The  lieutenant-governor 
shall  jiossess  the  same  qualifications  of 
eligibility  for  office  as  the  governor.  He 
shall  be  president  of  the  senate,  but 
shall  have  only  a casting  vote  therein. 
If  during  a vacancy  of  the  office  of 
governor,  the  lieutenant-governor  shall 
be  impeached,  displaced,  resign,  die,  or 
become  incaj>able  of  performing  the  du- 
] ties  of  his  office,  or  bo  absent  from  the 
state,  the  president  of  the  senate  shall 
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act  as  governor,  until  the  vacancy  be 
filled,  or  the  disability  shall  cease. 

“ Sect.  8.  The  lieutenant-governor 
shall,  while  acting  as  such,  receive  a 
compensation  which  shall  be  fixed  by 
law,  and  which  shall  not  be  increased  or  | 
diminished  during  his  continuance  in 
office. 

“ Sect.  9.  Every  bill  which  shall  have 
passed  the  senate  and  assembly,  shall,  be- 
fore it  becomes  a law,  be  presented  to  the 
governor ; if  he  approve,  he  shall  sign 
it ; but  if  not,  he  shall  return  it  with  his 
objections  to  that  house  in  which  it  shall 
have  originated  ; who  shall  enter  the  ob- 
jections at  large  on  their  journal,  and 
proceed  to  reconsider  it.  If  after  such 
reconsideration,  two- thirds  of  the  mem- 
bers present  shall  agree  to  pass  the  bill, 
it  shall  he  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered : and  if 
approved  by  two-thirds  of  all  the  mem- 
bers present,  it  shall  become  a law,  not- 
withstanding the  objections  of  the  gover- 
nor. But  in  all  such  cases,  the  votes  of 
both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members 
voting  for  and  against  the  bill,  shall  be 
entered  on  the  journal  of  each  house 
respectively.  If  any  bill  shall  not  bo 
returned  by  the  governor  within  ten 
days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same 
shall  be  a law,  in  like  manner  as  if  he 
had  signed  it,  unless  the  legislature  shall, 
by  their  adjournment,  prevent  its  return ; 
in  which  ease  it  shall  not  he  a law.” 

1 1 . — §3.  The  sixth  article  distributes 
th  a judicial  power  as  follows: 

“ Sect.  1 . The  assembly  shall  have 
the  power  of  impeachment,  by  the  vote 
of  a majority  of  all  the  members  elected. 
The  court  for  the  trial  of  impeachments, 
shall  be  composed  of  the  president  of 
the  senate,  the  senators,  or  a major  part 
of  them,  and  the  judges  of  the  court  of 
appeals,  or  the  major  part  of  them.  On 
the  trial  of  an  impeachment  against  the 
governor,  the  lieutenant-governor  shall 
not  act  as  a member  of  the  court.  No 
judicial  officer  shall  exercise  his  office 
after  he  shuil  have  been  impeached,  until 
he  shall  have  been  acquitted.  Before 


the  trial  of  an  impeachment,  the  mem- 
bers of  the  court  shall  take  an  oath  or 
affirmation,  truly  and  impartially  to  try 
the  impeachment,  according  to  evidence; 
and  no  person  shall  be  convicted,  with- 
out the  concurrence  of  two-thirds  of  the 
members  present.  Judgment  in  cases 
of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  or  removal 
from  office  and  disqualification  to  hold 
and  eujoy  any  office  of  honour,  trust  or 
profit  under  this  state ; hut  the  party 
impeached  shall  he  liable  to  indictment, 
and  punishment  according  to  law. 

“Sect.  2.  There  shall  be  a court  of 
appeals,  composed  of  eight  judges,  of 
whom  four  shall  be  elected  by  the  elec- 
tors of  the  state  for  eight  years,  aud  four 
selected  from  the  class  of  justices  of  the 
supreme  court  having  the  shortest  time 
to  serve.  Provision  shall  he  made  by 
law,  for  designating  one  of  the  number 
elected,  as  chief  judge,  and  for  selecting 
such  justices  of  the  supreme  court,  from 
time  to  time,  and  for  so  classifying  those 
elected,  that  one  shall  be  elected  every 
second  year. 

“ Sect  3.  There  shall  he  a supreme 
court  having  general  jurisdiction  iu  law 
and  equity. 

“ Sect.  4.  The  state  shall  be  divided 
into  eight  judicial  districts,  of  which  the 
city  of  New  York  shall  be  one : tbo 
others  to  Ik*  bounded  by  county  lines, 
and  to  be  compact  and  equal  iu  popula- 
tion  as  nearly  as  may  be.  There  shall 
be  four  justices  of  the  supreme  court 
in  each  district,  and  as  many  more  in 
the  district  composed  of  the  city  of  New 
York,  as  may  from  time  to  time  he  au- 
thorized by  law,  hut  not  to  exceed  in  the 
whole  such  number  iu  proportion  to  its 
population,  as  shall  he  in  conformity  with 
the  number  of  such  judges  iu  the  residue 
of  the  state  iu  proportion  to  its  popula- 
tion. They  shall  be  classified  so  that 
one  of  the  justices  of  each  district  shall 
go  out  of  office  at  the  end  of  every  two 
years.  After  the  expiration  of  their 
terms  under  such  classification,  the  term 
of  their  office  shall  Ik*  eight  years. 

“ Sect.  5.  The  legislature  shall  have 
the  same  powers  to  alter  and  regulate 
the  jurisdiction  aud  proceedings  in  law 
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and  equity,  as  they  have  heretofore  pos- 
sessed. 

“ Soot.  6.  Provision  may  bo  made  by 
law  for  designating,  from  time  to  time, 
ono  or  more  of  the  said  justices,  who  is 
not  a judge  of  the  court  of  appeals,  to 
preside  at  the  general  terms  of  the  said 
court  to  be  held  in  the  several  districts. 
Any  three  or  more  of  the  said  justices, 
of  whom  one  of  the  said  justices  so 
designated  shall  always  be  011c,  may 
hold  such  general  terms.  And  any  one 
or  more  of  the  justices  may  hold  special 
terms  and  circuit  courts,  and  any  one  of 
them  may  preside  in  courts  of  oyer  and 
terminer  in  any  county. 

“ Sect.  7.  The  judges  of  the  court  of 
appeals  and  justices  of  the  supreme  court 
shall  severally  receive  at  stated  times 
for  their  services,  a compensation  to  be 
established  by  law,  which  shall  not  be 
increased  or  diminished  during  their 
continuance  in  office. 

“ Sect.  8.  They  shall  not  hold  any 
other  office  or  public  trust.  All  votes 
for  either  of  them,  for  any  elective  office 
(except  that  of  justice  of  the  supreme 
court,  or  judge  of  the  court  of  appeals,) 
given  by  the  legislature  or  the  people, 
shall  he  void.  They  shall  not  exercise 
any  power  of  appointment  to  public  office. 
Any  male  citizen  of  the  age  of  twenty- 
one  years,  of  good  moral  character,  and 
who  possesses  the  requisite  qualifications 
of  learning  and  ability,  shall  bo  entitled 
to  admission  to  practice  iu  all  the  courts 
of  this  state. 

“ Sect.  9.  The  classification  of  the 
justices  of  the  supreme  court  ; the  times 
and  place  of  holding  the  terms  of  the 
court  of  appeals,  and  of  the  general  and 
special  terms  of  the  supreme  court  within 
the  several  districts,  and  the  circuit  courts 
and  courts  of  oyer  and  terminer  within 
the  several  counties,  shall  be  provided 
for  by  law. 

“ Sect.  10.  The  testimony  in  equity 
eases  shall  be  taken  in  like  manner  as 
in  eases  at  law. 

“Sect.  11.  .Justices  of  the  supreme 
court  and  judges  of  the  court  of  appeals, 
may  be  removed  by  concurrent  resolu- 
tion of  both  houses  of  the  legislature, 
if  two-thirds  of  all  the  members  elected  ( 


to  the  assembly  and  a majority  of  all 
the  members  elected  to  the  senate  con- 
cur therein.  All  judicial  officers,  except 
those  mentioned  in  this  section,  and 
except  justices  of  the  peace,  and  judges 
and  justices  of  inferior  courts  not  of 
record,  may  be  removed  by  the  senate, 
on  the  recommendation  of  the  governor: 
hut  no  removal  shall  be  made  by  virtoe 
of  this  section,  unless  the  cause  thereof 
Ih3  entered  on  the  journals,  nor  unless 
the  party  complained  of,  shall  have  been 
served  with  a copy  of  the  complaint 
against  him,  and  shall  have  had  an 
opportunity  of  being  heard  in  his  de- 
fence. On  the  question  of  removal,  the 
ayes  and  noes  shall  he  entered  on  the 
journals. 

“Sect.  12.  The  judges  of  the  court 
of  appeals  shall  be  elected  by  the  electors 
of  the  state,  and  the  justices  of  the 
supreme  court  by  the  electors  of  the 
several  judicial  districts,  at  such  times 
as  may  be  prescribed  by  law. 

“Sect.  13.  in  case  the  office  of  any 
judge  of  the  court  of  appeals,  or  justice 
of  the  supreme  court  shall  become  vacant 
before  the  expiration  of  the  regular 
term  for  which  he  was  elected,  the  va- 
cancy may  bo  tilled  by  appointment  by 
the  governor,  until  it  shall  he  supplied 
at  the  next  general  elcetion  of  judges, 
when  it  shall  be  tilled  by  electiou  for 
the  residue  of  the  unexpired  terra. 

“Sect.  14.  There  shall  be  elected  in 
each  of  the  counties  of  this  state,  except 
the  city  and  county  of  New  York,  one 
county  judge,  who  shall  hold  his  office 
for  four  years.  He  shall  hold  the  county 
court,  and  perform  the  duties  of  the 
office  of  surrogate.  The  county  court 
shall  have  such  jurisdiction  in  cases 
arising  in  justices’  courts,  and  iu  special 
eases,  as  the  legislature  may  prescribe, 
hut  shall  have  no  original  civil  jurisdic- 
tion, except  in  such  special  cases. 

“ The  county  judge,  with  two  justices 
of  the  ptwe,  to  be  designated  according 
to  law,  may  hold  courts  of  sessions  with 
such  criminal  jurisdiction  as  the  legisla- 
ture shall  proscribe,  and  perform  such 
other  duties  as  may  be  required  by  law. 

“ The  county  judge  shall  receive  an 
annual  salary,  to  be  fixed  by  the  board 
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of  supervisors,  which  shall  be  neither 
increased  nor  diminished  during  his 
continuance  in  office.  The  justices  of 
the  peace  for  services  in  courts  of  ses- 
sions, shall  be  paid  a per  diem  allowance 
out  of  the  county  treasury. 

“ Iu  counties  having  a population  ex- 
ceeding forty  thousand,  the  legislature 
may  provide  for  the  election  of  a sepa- 
rate officer  to  perform  the  duties  of  the 
office  of  surrogate. 

“The  legislature  may  confer  equity 
jurisdiction  in  special  cases  upon  the 
county  judge. 

“Inferior  local  courts,  of  civil  and 
criminal  jurisdiction,  may  be  established 
by  the  legislature  in  cities;  and  such 
courts,  except  for  the  cities  of  New  York 
and  Buffalo,  shall  have  an  uniform  or- 
ganization and  jurisdiction  in  such  cities. 

“Sect.  15.  The  legislature  may,  on 
application  of  the  board  of  supervisors, 
provide  for  the  election  of  local  officers, 
not  to  exceed  two  in  any  county,  to  dis- 
charge the  duties  of  county  judge  and  of 
surrogate  in  cases  of  their  inability,  or  of 
a vacancy,  and  to  exercise  such  other 
powers  in  special  cases  as  may  be  pro- 
vided by  law. 

“Sect,  16.  The  legislature  may  reor- 
ganize the  judicial  districts  at  the  first 
session  after  the  return  of  every  enu- 
meration under  this  constitution,  in  the 
manner  provided  for  in  the  fourth  section 
of  this  article,  and  at  no  other  time ; and 
they  may,  at  such  session,  increase  or 
diminish"  the  number  of  districts,  but 
such  increase  or  diminution  shall  not  be 
more  than  one  district  at  any  one  time. 
Each  district  shall  have  four  justices  of 
the  supreme  court;  hut  no  diminution 
of  the  districts  shall  have  the  effect  to 
remove  a judge  from  office. 

“ Sect,  1 7.  The  electors  of  the  several 
towns  shall,  at  their  annual  town  meet- 
ing, and  in  such  manner  as  the  legisla- 
ture may  direct,  elect  justices  of  the 
peace,  whose  term  of  office  shall  be  four 
years.  In  case  of  an  election  to  fill  a 
vacancy  occurring  before  the  expiration 
of  a full  term,  they  shall  hold  for  the 
residue  of  the  unexpired  term.  Their 
number  and  classification  may  be  regu- 
lated by  law.  Justices  of  the  peace  and 


judges  or  justices  of  inferior  courts,  not 
of  record,  and  their  clerks,  may  be  re- 
moved, ('after  due  notice  and  an  oppor- 
tunity of  being  heard  in  their  defence) 
by  such  county,  city  or  state  courts  as 
may  l>e  prescribed  by  law,  for  causes  to 
be  assigned  in  the  order  of  removal. 

“ Sect  18.  All  judicial  officers  of  cities 
and  villages,  and  all  such  judicial  officers 
as  may  be  created  therein  by  law,  shall 
be  elected  at  such  times  and  in  such 
manner  as  the  legislature  may  direct. 

“ Sect.  19.  The  clerks  of  the  se  veral 
counties  of  this  state  shall  be  clerks  of 
the  supreme  court,  with  such  powers 
and  duties  as  shall  be  prescribed  by  law. 
A clerk  for  the  court  of  appeals,  to  be 
ex-officio  clerk  of  the  supreme  court, 
and  to  keep  his  office  at  the  scat  of  go- 
vernment-, shall  be  chosen  by  the  electors 
of  the  state ; he  shall  hold  his  office  for 
three  years,  and  his  compensation  shall 
be  fixed  by  law  and  paid  out  of  the  pub- 
lic treasury. 

“ Sect.  20.  No  judicial  officer,  except 
justices  of  the  peace,  shall  receive  to  his 
own  use  any  fees  or  perquisites  of  office. 

“ Sect.  2 1 . The  legislature  may  au- 
thorize the  judgments,  decrees  and  deci- 
sions of  any  local  inferior  court  of  record 
of  original  civil  jurisdiction,  established 
in  a city,  to  be  removed  for  review  di- 
rectly into  the  court  of  appeals. 

“ Sect.  22.  The  legislature  shall  pro- 
vide for  the  speedy  publication  of  all 
statute  laws,  aud  of  such  judicial  deci- 
sions as  it  may  deem  expedient.  And 
all  laws  and  judicial  decisions  shall  be 
free  for  publication  by  any  person. 

“Sect.  28.  Tribunals  of  conciliation 
may  he  established,  with  such  powers 
and  duties  as  may  be  prescribed  by  law; 
but  such  tribunals  shall  have  no  power 
to  render  judgment  to  Ikj  obligatory  on 
the  parties,  except  they  voluntarily  sub- 
mit their  matters  in  difference  and  agree 
j to  abide  the  judgment,  or  assent  thereto, 
in  the  presence  of  such  tribunal,  in  such 
cases  as  shall  be  prescribed  by  law. 

“ Sect.  25.  The  legislature  at  its  first 
; session  after  the  adoption  of  this  consti- 
tution, shall  provide  for  the  organization 
of  the  court  of  appeals,  and  for  trans- 
| ferriug  to  it  the  busiuess  peudiug  iu  the 
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court  far  the  correction  of  errors,  and  for 
the  allowance  of  writs  of  error  and  ap- 
peals to  the  court  of  appeals,  from  the 
judgments  and  decrees  of  the  present 
court  of  chancery  and  supreme  court, 
and  of  the  courts  that  may  be  organized  , 
under  this  constitution." 

12.  — The  sixth  article,  section  *24, 
provides  that  the  legislature,  at  its  first 
session  after  the  udoptiou  of  this  consti- 
tution, shall  provide  for  the  appointment 
of  three  commissioners,  whose  duty  it 
shall  be  to  revise,  reform,  simplify  and 
abridge  the  rules  mid  practice,  pleadings, 
forms  and  proceedings  of  the  courts  of 
record  of  this  state,  and  to  report  thereon 
to  the  legislature,  subject  to  their  adop- 
tion and  modilieatiou  from  time  to  time. 

13.  — In  pursuunee  of  the  provisions  of 
this  section,  commissioners  were  appoint- 
ed to  revise  the  laws  on  the  subject  of  the 
practice,  pleadings  and  proceedings  of  the 
courts  of  this  state,  who  made  a report  to 
the  legislature.  This  report,  with  some 
alterations  was  euacted  into  a law  on  the 
12th  of  April,  1848,  eh.  379,  by  which 
the  forms  of  actions  are  abolished,  and 
the  whole  subject  is  extremely  simplified. 
How  it  will  work  in  practice,  time  will 
make  manifest. 

NEWLY  DISCOVERED  EVI- 
DENCE, is  that  evidence  which,  after 
diligent  search  for  it,  was  not  discover- 
ed until  after  the  trial  of  a cause. 

2. — hi  general  a new  trial  will  be 
granted  on  the  ground  that  new,  im|K»r- 
taut  and  material  evidence  has  been  dis- 
covered since  the  trial  of  the  cause.  2 
Wash.  C.  C.  411;  hut  this  rule  must 
bo  received  with  the  following  qualifica- 
tions : 1 , when  the  evidence  is  merely 
cumulative,  it  is  not  sufficient  ground 
for  a new  trial.  1 Sninn.  431  ; 0 Pick. 
114;  4 HuLst.  228;  2 Caines,  129;  4 
Wend.  579 ; 1 A.  K.  Marsh.  151;  8 
John.  84;  15  John.  210;  5 Ham.  375; 
10  Pick.  10;  7 W.  & S.  415;  II  Ohio, 
147;  1 8eai mu.  400;  1 Green,  177; 

5 Pike,  403  ; 1 Ashm.  41  ; 2 Asian.  00; 
3 Venn.  72;  3 A.  K.  Marsh.  104.— 2. 
When  the  evidence  is  not  material.  5 8. 

6 K.  41 ; 1 J\  A.  Browne,  Appx.  71  ; 

1 A.  K.  Marsh.  151. — 3.  The  evidence 

pinst  bo  discovered  tftsr  Dm  trial,  for  ifj 


it  lie  known  before  the  verdict  has  been 
rendered,  it  is  not  newly  discovered.  2 
Sumn.  10;  7 Cowcn,  300;  2 A.  K. 
Marsh.  42. — 1.  The  evidence  must  be 
such,  that  the  party  could  not  by  duo 
diligence  have  discovered  it  before  trial. 
2 Binn.  582;  1 Misso.  40;  5 Hulst. 
250;  1 South.  338;  7 Holst.  225;  1 
Black  f.  367 ; 11  Con.  15;  1 Bay,  203, 
401;  4 Yeates,  440;  2 Fairf.  2*18;  7 
Mete.  478;  Dudl.  (G.)  llep.  85;  9 
Shepl.  240;  14  Verm.  414,  558;  2 
Ashm.  41,00;  0 Miss.  000;  2 Pike, 
133;  7 Yerg.  432;  G Black f.  400;  1 
Harr.  410. 

NEWSPAPERS,  are  periodical  print- 
ed papers  published  for  general  distribu- 
tion. 

2.  — To  encourage  their  circulation  the 
act  of  congress  of  .March  3,  1825,  3 
Story’s  L.  U.  S.  1004,  enacts, 

§ 20.  That  every  printer  of  newspa- 
pers may  send  one  jwipcr  to  each  and 
every  other  printer  of  newspapers  within 
the  United  States,  free  of  postage,  uu- 
dcr  such  regulations  as  the  postmaster 
general  shall  provide. 

3.  — § 30.  That  all  newspapers  con- 
veyed in  the  mail  shall  be  uuder  cover, 
opcu  at  one  end,  aud  charged  with  the 
postage  of  one  cent  each,  for  any  dis- 
tance not  more  than  one  hundred  miles, 
aud  one  aud  a half  cents  for  any  greater 
distance : Provided,  That  the  postage  of 
a single  newspaper,  from  any  one  place 
to  another,  in  the  same  state,  shall  not 
exceed  one  cent,  and  the  postmaster 
general  shall  require  those  who  receive 
newspapers  by  post,  to  pay  always  the 
amount  of  one  quarter’s  postage  in  ad- 
vance ; and  should  the  publisher  of  any 
newspaper,  after  being  three  months  pre- 
viously notified  that  his  pa|H.*r  is  not 
takcu  out  of  the  office,  to  which  it  is 
sent  for  delivery,  continue  to  forward 
such  piqicr  in  the  mail,  the  postmaster 
to  whose  office  such  paper  is  seut,  may 
dispose  of  the  same  lor  the  postage,  un- 
less the  publisher  shall  pay  it.  if  any 
person  employed  in  any  deportment  of 
the  ]H»st  office,  shall  improperly  detuiu, 
delay,  embezzle,  or  destroy  any  newspa- 
per, or  shall  permit  any  other  person  to 
do  the  like,  or  shall  open  or  permit  any 
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other  to  open,  any  mail,  or  packet  of 
newspapers,  not  directed  to  the  office 
where  he  is  employed,  such  offender 
shall,  on  conviction  thereof,  forfeit  a 
sum,  not  exceeding  filly  dollars,  for 
every  such  offence.  And  if  any  other 
person  shall  open  any  mail  or  packet  of 
newspapers,  or  shall  embezzle  or  destroy 
the  same,  not  being  directed  to  such  per- 
son,  or  not  being  authorized  to  receive 
or  open  the  same,  such  offender  shall,  on 
the  conviction  thereof,  pay  a sum  not 
exceeding  twenty  dollars  for  every  such 
offence.  And  if  any  person  shall  take, 
or  steal,  any  packet,  bag,  or  mail  of 
newspapers,  from,  or  out  of  any  post 
office,  or  from  any  person  having  cus- 
tody thereof,  such  person  shall,  on  con- 
viction, he  imprisoned,  not  exceeding 
three  months,  for  every  such  offence,  to 
be  kept  at  hard  labour  during  the  period 
of  such  imprisonment.  If  any  person  ! 
shall  enclose  or  conceal  a letter,  or  other 
thing,  or  any  memorandum  in  writing, 
in  a newspaper,  pamphlet,  or  magazine, 
or  in  any  package  of  uewspajiors,  pam- 
phlets, or  magazines,  or  make  any  writing 
or  memorandum  thereon,  which  he  shall  | 
have  delivered  iuto  any  post  office,  or  to 
any  person  for  that  purpose,  in  order 
that  the  same  may  be  carried  by  post, 
free  of  letter  postage,  he  shall  forfeit  the 
sum  of  five  dollars  for  every  such  of- 
fence ; and  the  letter,  newspaper,  pack- 
age, memorandum,  or  other  thing,  shall 
not  be  delivered  to  the  person  to  whom 
it  is  directed,  until  the  amount  of  single 
letter  postage  is  paid  for  each  article  of 
which  the  package  is  composed.  No 
newspapers  shall  be  received  by  the  post- 
masters, to  be  conveyed  by  post,  unless 
they  are  sufficiently  dried  and  enclosed 
in  proper  wrappers,  on  which,  besides 
the  direction,  shall  be  noted  the  number 
of  papers  which  are  enclosed  for  sub- 
scribers, arid  the  number  for  printers : 
Provided,  That  the  number  need  not  be 
endorsed,  if  the  publisher  shall  agree  to 
furnish  the  postmaster,  at  the  close  of 
each  quarter,  a certified  statement  of  the 
number  of  pajicrs  sent  in  the  mail, 
chargeable  with  postage.  The  postmas- 
ter general,  in  any  contract  he  may  enter 
into  for  the  conveyance  of  the  mail,  may 
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authorize  the  person  with  whom  such 
contract  is  to  be  made,  to  carry  news- 
papers, magazines,  and  pamphlets,  other 
than  those  conveyed  in  the  mail : Pro- 
vided, That  no  preference  shall  Ire  given 
to  the  publisher  of  one  newspaper  over 
that  of  another,  in  the  same  place. — 
When  the  mode  of  conveyance,  and  size 
of  the  mail,  will  admit  of  it,  such  maga- 
zines and  pamphlets  as  are  published 
peril  idically,  may  lx?  transported  in  the 
mail,  to  subscribers,  at  one  and  a half 
cents  a sheet,  for  any  distance  not  ex- 
ceeding one  hundred  miles,  and  two  and 
a half  cents  for  any  greater  distance. 
And  such  magazines  and  pamphlets  as 
are  not  published  fieri odically,  if  sent  in 
the  mail,  shall  Ikj  charged  with  a postage 
of  four  cents  on  each  sheet,  for  any  dis- 
tance not  exceeding  one  hundred  miles, 
and  six  cents  for  any  greater  distance. 

By  the  net  of  April  3,  1^45,  § 2,  it 
is  enacted,  That  all  newspapers  of  no 
greater  size  or  superliees  than  nineteen 
hundred  square  inches  may  be  trans- 
mitted through  the  mail  by  the  editors 
or  publishers  thereof,  to  all  subscribers 
or  other  persons  within  thirty  miles  of  the 
city,  town,  or  other  place  in  which  the 
paper  is  or  may  be  printed,  free  of  any 
charge  for  postage  whatever;  and  all 
newspapers  of  and  under  the  size  afore- 
said, which  shall  lx*  conveyed  in  the  mail 
any  distance  beyond  thirty  miles  from 
the  place  at  which  the  same  may  be 
printed,  shall  be  subject  to  the  rates  of 
jm istage  chargeable  upon  the  same  under 
the  thirtieth  section  of  the  act  of  con- 
gress approved  the  third  of  March,  one 
thousand  eight  hundred  and  twenty-five, 
entitled,  “ An  act  to  reduce  into  one  the 
several  acts  for  establishing  and  regulat- 
ing the  Post  Office  Department;"  and 
upon  all  newspapers  of  greater  size  or 
superficial  extent  than  nineteen  hundred 
square  inches,  there  shall  be  charged  and 
collected  the  same  rates  of  postage  as 
are  prescribed  by  this  act  to  be  charged 
on  magazines  and  pamphlets. 

NEXT  Fill  EX  D.  One  who,  with- 
out being  regularly  appointed  guardian, 
acts  for  the  benefit  of  an  infant,  married 
woman,  or  other  person  not  aui  Juris. 
Vide  Amy;  Procnein  Amy. 
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NEXT  OF  KIN.  This  terra  is  used 
to  signify  the  relations  of  a party  who 
has  died  intestate. 

2. — In  general  no  one  comes  within 
this  term  who  is  not  included  in  the  pro- 
visions of  the  statutes  of  distribution,  8 

Atk.  422,  7 til ; I Ves.  sen.  84.  A 
wife  cannot,  in  general,  claim  as  next  of 
kiu  of  her  husband,  nor  a husband  as 
next  of  kin  of  his  wife.  But  when  there 
are  circumstances  in  a will  which  induce 
a Ixdiof  of  uii  intention  to  include  them 
under  this  term,  they  will  be  so  consi- 
dered, though  in  the  ordinary  sense  of 
the  won!,  they  are  not.  llov.  Fr.  288, 

9 ; 1 My.  & Keen,  82.  Vide  Branch  ; 
Kinder/ 1 ; Line. 

NIECE,  dt /noetic  relation *,  is  the 
daughter  of  a person's  brother  or  sister. 
A tub.  514;  1 .Jacob's  Ch.  11.  207. 

NIEF,  old  Engl,  law , was  a woman 
lorn  in  vassalage.  In  Latin  she  was 

Called  A 'a tiro. 

NI  ENT  COM  PRISE.  Not  included. 
It  is  an  exception  taken  to  a petition  be- 
cause the  thing  desired  is  not  contained 
in  that  deed  or  proceeding  whereon 
the  ]>ctition  is  founded.  Toml.  Law 
Diet. 

Nirnt  culpable.  Not  guilty;  the 
name  of  plea  used  to  deny  any  charge  of 
a criminal  nature,  or  of  a tort. 

Nirnt  dedjrr.  To  say  nothing. 

2. — These  words  are  used  to  signify 
that  judgment  be  rendered  against  a I 
party,  because  lie  does  not  deny  the 
cause  of  action,  i.  c.  by  default. 

8.  When  a fair  and  impartial  trial 
cannot  be  had  in  the  county  where  the 
venue  is  laid,  the  practice  in  the  English 
courts  is,  on  an  affidavit  of  the  circum- 
stances, to  change  it  in  transitory  ue- 1 
lions ; or  in  local  actions  they  will  give 
leave  to  enter  a suggestion  on  the  roll, 
with  a nient  dvdire,  in  order  to  have  tin* 
trial  in  another  county.  1 Tidd's  Pr. 
655,  8th  ed. 

NIGHT,  nmy  he  defined  to  be  that 
space  of  time  during  which  the  sun  is 
Mow  the  horizon  of  the  earth,  except 
that  short  space  which  precedes  its  rising 
and  follows  its  setting,  during  which,  by 
its  light,  the  countenance  of  a man  nmy 
be  discerned.  1 Hale,  P.  0.  550 ; o j 


Tnst.  68;  4 Bl.  Com.  224;  1 Hawk- 
P.  C.  HH  ; 8 Chit.  <>.  Uw,  1093;  2 
Leach,  710;  Bac.  Ab.  Burglary,  1) ; 2 
East,  P.  C.  509  ; 2 Russ.  Or.  32;  Hose. 
Cr.  Ev.  278;  7 Dane’s  Ab.  134. 

NIGHT-WALKERS,  are  described 
to  be  persons  who  sleep  by  day  and  walk 
by  night,  5 E.  3,  c.  14;  that  is,  per- 
sons of  suspicious  appearance  and  de- 
meanor, who  walk  by  night. 

2. — Watchmen  may  undoubtedly  ar- 
rest them,  and  it  is  said  that  private  per- 
sons may  also  do  so.  2 Hawk.  P.  C. 
120  ; but  sec  3 Taunt.  14;  Ham.  N.  P. 
135.  Vide  15  Vin.  Ab.  555;  Dune's 
Ab.  Index,  h.  t. 

NIHIL  CAPIAT  PER  BREVE, 

, practice.  That  he  takes  nothing  by  his 
writ.  This  is  the  judgment  against  the 
plaintiff  in  an  action,  either  in  bar  or  in 
abatement.  When  the  plaintiff  has  com- 
menced his  proceedings  by  bill,  the  judg- 
ment is  nihil  capiat  i>cr  biUum.  Co. 
Litt.  363. 

NiniL  DIGIT.  lie  says  nothing.  It 
is  the  failing  of  the  defendant  to  put  in 
a plea  or  answer  to  the  plaintiff’s  decla- 
ration by  the  day  assigned  ; and  in  this 
case  judgment  is  given  against  the  de- 
fendant of  course,  as  he  says  nothing 
why  it  should  not.  Vide  15  Vin.  Ah. 
556 ; Dane's  Ab.  Index,  h.  t. 

Niiiil  iiabet.  The  name  of  a return 
made  by  a sheriff,  marshal  or  other  pro- 
per officer,  to  a scire  facias  or  other  writ, 
when  he  has  not  been  able  to  sene  it  on 
the  defendant.  5 Whart.  367. 

2. — Two  returns  of  nihil  too  in  general 
equivalent  to  a service.  Yelv.  112;  1 
Cowen,  70;  I Car.  Law  Repos.  491;  4 
Black f.  188  ; 2 Biun.  40. 

N I L HE  BET,  pleading,  is  the  general 
issue  in  debt  or  simple  contract.  It  is 
in  the  following  form:  “And  the  said 
C D,  by  E F,  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  <&c. 
and  says,  that  ho  does  not  owe  the  said 
sum  of  money  above  demanded,  or  any 
part  thereof,  in  mnunor  and  form  as  the 
said  A B hath  above  complaiucd.  And 
of  this  the  said  C D puts  himself  upon 
the  country."  When,  in  debt  on  spe- 
cialty, the  deed  is  the  only  inducement  to 
the  action,  the  gener:il  issue  is  nil  debet 
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Stephen  on  Pleading,  174,  n. ; Dane’s 
Ab.  Index,  h.  t. 

Nil  uaduit  in  ten e mentis,  plead- 
ing. A plea  by  whieh  the  defendant 
who  is  sued  by  his  landlord  in  debt  tor 
rent  upon  a lease,  but  by  deed  indented, 
by  whieh  he  denies  his  landlord's  title  to 
the  premises,  that  he  has  no  interest  in 
the  tenements.  2 Lill.  Ab.  214;  12 
Yin.  Ab.  184 ; 15  Yin.  Ab.  550 ; Woodf. 
L.  & T.  330  ; Com.  Dig.  1 Header,  (2  W 
48) ; Co.  Litt.  47 ; b ; Dane’s  Ab.  In- 
dex, h.  t. ; 3 E.  C.  L.  K.  109,  u. ; 1 
Holt’s  R.  489. 

NISI.  This  word  is  frequently  used 
iu  legal  proceedings  to  denote  that  some- 
thing has  been  done,  which  is  to  be  valid 
unless  something  else  shall  be  done  within 
a certain  time  to  defeat  it.  For  example, 
an  order  may  l>e  made  that  if  on  the  day 
appointed  to  show  cause,  none  be  shown, 
an  injunction  will  be  dissolved  of  course, 
on  motion,  and  production  of  an  affidavit 
of  service  of  the  order.  This  is  called 
an  onler  nisi.  Ch.  Pr.  547  ; under  the 
compulsory  arbitration  law  of  Pennsyl- 
vania, on  the  tiling  of  the  award,  judg- 
ment nisi  is  to  be  entered  : which  judg- 
ment is  to  be  as  valid  as  if  it  had  been 
rendered  on  the  verdict  of  a jury,  unless  | 
an  appeal  be  entered  within  the  time  re- 1 
quired  by  the  law. 

Nisi  prius.  These  words  which  sig- ' 
nify,  unless  before , are  the  name  of  a 
court.  The  name  originated  as  follows. 
Formerly  an  action  was  triable  only  in 
the  court  where  it  was  brought.  But  it 
was  provided  by  Magna  Charta,  in  ease 
of  the  subject,  that  assises  of  novel  des- 
seisiu  and  mort  d’ancestor  ( then  the  most 
usual  remedies,)  should  tnenceforward, ; 
instead  of  being  tried  at  Westminster, 
in  the  superior  court,  be  taken  iu  their 
pro|k?r  counties;  and  for  this  purpose 
justices  were  to  be  sent  into  every  county, 
once  a year,  to  take  these  assises  there, 

1 Reeves,  240.  These  local  trials  l>eing 
found  convenient,  were  applied  not  only 
to  assises  but  to  other  actions ; for  by  the 
statute  of  13  Edw.  1.  e.  30,  it  is  provided 
as  the  general  course  of  proceeding,  that 
writs  of  venire  for  gammoning  juries  in  J 
the  superior  courts,  shall  be  in  the  fol- 
lowing form.  Prsecipimus  tibi  quod  ( 


[ veneri  facias  eoram  justiciariis  nostris 
| apud  Wcstm.  in  Octabis  Seti  Michaelis, 
nisi  lalis  et  talis,  tali,  die  et  loco  ad  par - 
J tes  illas  venerint , duodecim,  &c.  Thus 
the  trial  was  to  be  had  at  Westmin- 
ster, only  in  the  event  of  its  not  pre- 
viously taking  place  in  the  county,  before 
the  justices  appointed  to  take  the  assises. 
It  is  this  provision  of  the  statute  of  Nisi 
Prius,  enforced  by  the  subsequent  statute 
of  14  Ed.  III.  c.  16,  which  authorizes, 
in  England,  a trial  before  the  justices  of 
assises,  in  lieu  of  the  superior  court,  and 
gives  it  the  name  of  a trial  at  nisi  prius. 
Steph.  PI.  App.  xx.xiv. ; 3 Bl.  Com.  58  ; 

1 Reeves,  245,  382  ; 2 Reeves,  170 ; 3 
Com.  Dig.  Courts,  (D  b),  page  316. 

2. — Where  courts  bearing  this  name 
exist  in  the  United  States,  they  are  in- 
stituted by  statutory  provision.  4 W.  & 
S.  404. 

Nisi  prius  roll,  Eng.  jjractice , is  a 
transcript  of  a case  made  from  the  plea 
roll,  and  includes  the  declaration,  plea, 
replication,  rejoinder,  &e.  and  the  issue. 
Euiioni.  Dial.  2,  §28,  29,  p.  110,  111. 
After  the  nisi  prius  roll  is  returned  from 
the  trial,  it  assumes  tho  nurnc  of  postea , 

(<|.  V.) 

NO  AWARD.  The  name  of  a plea 
to  an  action  or  award.  1 Stew.  520 ; 1 
Chip.  R.  131;  3 Johns.  367.  Sec  AW 
Atjard. 

NO  BILL.  These  words  are  fre- 
quently used  by  grand  juries.  They  are 
endorsed  on  a bill  of  indictment  when 
the  grand  jury  have  not  sufficient  cause 
for  finding  a true  hill.  They  are  equi- 
valent to  Not  found,  (q.  v.)  or  Ignora- 
mus, (q.  v.)  2 Noti  & McC.  558. 

NOBILITY,  an  order  of  men  in  seve- 
ral countries  to  whom  privileges  aro 
granted  at  the  expense  of  the  rest  of  the 
people. 

2. — The  constitution  of  the  United 
States  provides  that  no  state  shall  “grant 
any  title  of  nobility ; and  no  person  can 
become  a citizen  of  the  United  States 
until  he  has  renounced  all  titles  of  nobi- 
lity.” The  Federalist,  No.  84  . 2 Story, 
Luws  U-  S.  851. 

8. — There  is  not  in  the  constitution 
any  general  prohibition  against  any  citi- 
zen whomsoever,  whether  iu  public  or 
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private  life,  accepting  any  foreign  title 
of  nobility.  An  amendment  of  the  con- 
stitution in  this  respect  bus  been  recom- 
mended by  congress,  )»ut  it  I1A6  not  boon 
ratified  by  a sufficient  numlicr  of  states 
to  make  a jwirt  of  the  (constitution. 
Rawlo  on  the  Const.  120;  Story,  Const. 

§ 1040. 

N< )LLE  PROSEQUI,  practice,  is  an 
entry  made  on  the  record,  by  which  the 
prosecutor  or  plaintiff  declares  that  he 
will  proceed  no  further. 

2.  — A nolle  prosequi  may  be  entered 
either  in  a criminal  or  a civil  case.  In 
criminal  eases,  a nol/c  prosequi  may  be 
entered  at  any  time  before  the  finding  of 
the  grand  jury,  by  the  attorney  general, 
and  generally  after  a true  bill  has  been 
found;  in  Pennsylvania,  iu  consequence 
of  a statutory  provision,  no  nolle  prosequi 
can  be  entered  after  a bill  has  been 
found,  without  leave  of  the  court,  except 
in  cased  of  assault  and  battery,  foroica- 
tiou  and  bastardy,  on  agreement  between 
the  parties,  or  iu  prosecutions  for  kcep- 
ing  tippling  houses.  Act  of  21)  April,  [ 
1819,  8.  4,  7 Smith's  Laws,  227. 

3.  — A nolle  prosequi  may  be  entered 
as  to  one  of  several  defendants.  1 1 East, 
K.  307. 

4.  — The  effect  of  a nolle  prosequi, 
when  obtained,  is  to  put  the  defendant 
without  day,  but  it  does  not  operate  as 
an  acquitnl;  fur  lie  may  afterwards  be 
re-indieted,  and  even  upon  the  same  in- 
dictment, fresh  process  may  be  awarded. 
6 Mod.  201;  L Salk.  59;  Com.  Dig. 
Indictment,  (K);  2 Muss.  R.  172. 

5.  — In  civil  eases,  a nolle  prosequi  is 
considered,  not  to  lie  of  the  nature  of  a 
retraxit  or  release,  as  was  formerly  sujh 
posed,  but  an  agreement  only,  not  to 
proceed  either  against  some  of  the  de- 
fendants, or  as  to  part  of  the  suit.  Vide 
1 Saund.  207,  note  (2),  and  the  authori- 
ties there  cited  ; 1 Chit.  PI.  540.  A 
nolle  prosequi  is  now  held  to  1m*  no  bar 
to  a future  action  for  the  same  cause, 
except  in  those  eases  where,  from  the 
nature  of  the  action,  judgment  and  exe- 
cution against  one,  is  a satisfaction  of  all 
the  damages  sustained  by  the  pluiutiff. 

0 T.  R.  511 ; 1 Wils.  98. 

0. — In  civil  cases,  a nolle  porsequi 


may  Ik;  entered  as  to  one  of  several 
counts,  7 Wend.  1401  ; or  to  one  of 
several  defendants,  1 Pet.  R.  80;  as  in 
the  case  of  a joint  contract,  where  one  of 
two  defendants  pleads  infancy,  the  plain- 
tiff may  enter  a nolle  prosequi  as  to  him, 
and  proceed  against  the  other.  1 Pick. 
500.  See,  generally,  1 Pet.  R.  74;  see 

2 Rawle,  334 ; 1 Bibb,  337 ; 4 Ribb, 
387,  454;  3 Cowen,  374;  5 Gill  & 
John.  4*9;  5 Wend.  224;  20  John. 
120;  8 Cowen,  335;  Pi  Wend.  110; 

3 Watts,  400. 

N(  )M  EN  COLL  ECTI YUM.  This 
expression  is  used  to  signify  that  a word 
in  the  siugulur  number  is  to  be  under- 
stood  in  the  plural  in  certain  cases. 

2. — Misdemeanor,  for  example,  is  a 
word  of  this  kind,  and  when  in  the  sin- 
gular, may  be  taken  as  nomen  collectivum , 
and  including  several  offences.  2 Ram. 
A Adolp.  75.  Heir,  in  the  singular, 
sometimes  includes  all  the  heirs. 

NOMINAL,  relating  to  a name. 

2. — A nominal  plaintiff  is  one  in 
whose  name  an  action  is  brought,  for 
the  use  of  another.  In  this  case,  the 
nominal  plaintiff  has  no  control  over  the 
action,  nor  is  he  responsible  for  costs.  1 

Dali,  189 ; 2 Watte,  R.  12. 

8. — A nominal  partner  is  one  who 
without  having  an  actual  interest  iu  the 
profits  of  a concern,  allows  his  name  to 
be  used,  or  agrees  that  it  shall  be  con- 
tinued therein,  as  a partner;  such  no- 
minal partner  is  clearly  liable  to  the 
creditors  of  the  firm,  as  a general  part- 
ner, although  the  creditors  were  ignorant 
at  the  time  of  dealing,  that  his  name  was 
used.  2 II.  Rl.  242,  240;  1 Esp.  R. 
31  ; 2 Campb.  302;  10  East,  li.  174; 
2 B.  & 0.  ill. 

Nominal  plaintiff,  is  one  who  is 
named  as  the  plaintiff  in  an  action,  but 
who  has  no  interest  in  it,  having  assigned 
the  cause  or  right  of  action  to  another, 
for  whose  use  it  is  brought. 

2. — In  general,  he  cannot  interfere 
with  the  rights  of  bis  assignee,  nor  will 
he  he  permitted  to  discontinue  the  action, 
or  to  meddle  w ith  it.  1 Wheat.  R.  233 ; 
1 John.  Cas.  411;  3 John.  Cus.  242; 
1 Johns.  R.  532,  n. ; 3 Johns.  R.  420; 
^ 11  Johns.  R.  47 ; 12  John.  R.  237 ; 1 


NOM 


NON 


213 


Phil.  Ev.  DO,  Cowen’s  note  172  ; CJ retail. 
Ev.  § 173 ; 7 Crunch,  152. 

NOMINATION.  This  word  has  seve- 
ral significations;  1,  an  appointment ; as, 

I nominate  A II,  executor  of  this  my  last 
will.  2.  A proposition ; the  word  nomi- 
nate is  used  in  this  sense  in  the  constitu- 
tion of  the  United  States,  art.  2,  s.  2, , 
the  president,  “shall  nominate,  and  by  ' 
and  with  the  consent  of  the  senate,  shall 
appoint  ambassadors,”  &c. 

NOMINE  PUS  NAS,  contracts,  is  the 
name  of  a penalty  incurred  by  the  lessee 
to  the  lessor,  for  the  uou-payment  of 
rent  at  the  day  appointed  by  the  lease  or 
agreement  for  its  payment.  2 Lill.  Ah. 
221 ; it  is  usually  a gross  sum  of  money, 
though  it  may  be  any  thing  else,  ap- 
pointed to  be  paid  by  the  tenant  to  the 
reversioner,  if  the  duties  arc  in  arrear, 
in  additiou  to  the  duties  themselves, 

Ham.  N.  P.  411,  412. 

2. — To  entitle  himself  to  the  nomine 
jHnue,  the  landlord  must  make  a demand 
of  the  rent  on  the  very  day,  as  in  the 
case  of  a re-entry.  1 Saund.  287  b, 
note;  7 Co.  28  b;  Co.  Litt.  202  a;  7 
T.  It.  117.  Vide  Bac.  Ah.  Rent,  K 4 ; 
Woodf.  L.  & T.  253 ; Tho.  Co.  Litt. 
Index,  h.  t. ; Dane’s  Ab.  Index,  h.  t. 

NOMINEE.  One  who  has  been 
named  or  proposed  for  an  office. 

NON  ACCEPTAVIT.  The  name  of 
a plea  to  an  action  of  assumpsit  brought 
against  the  drawee  of  a lull  of  exchange 
upon  a supposed  acceptance  by  him. 
See  4 Mann.  & Or.  50 1 ; S.  C.  43  E.  C. 
L.  R.  292. 

NON-ACCESS.  The  non-existence 
of  sexual  intercourse  is  generally  ex- 
pressed by  the  words  “ non-access  of  the 
husband  to  the  wife;"  which  expres- 
sions, in  a ease  of  bastardy,  are  under- 
stood to  mean  the  same  thing.  2 8tark. 
Ev.  218,  u. 

2.  — In  Pennsylvania,  when  the  hus- 
band has  access  to  the  wife,  no  evidence 
short  of  absolute  impotence  of  the  hus- 
band, is  sufficient  to  convict  a third 
person  of  bastardy  with  the  wife.  (5 

Pi  1 in.  283. 

3.  — In  the  civil  law  the  maxim  is, 
Pater  is  est  quem  nuptial  dnnonstrant , 
Toull  tom.  2,  n.  787.  The  (’ode  Napo- 


leon, art.  312, enacts,  “quel’enfant  concu 
pendant  le  manage  a pour  perc  le  man.1' 
See  also  1 Browne’s  R.  Appx.  xlvii. 

4. — A married  woman  cannot  prove 
the  non-access  of  her  husband.  Ib.  Seo 
8 East,  202;  4 T.  R.  251;  11  East, 
132  ; 13  Ves.  58;  8 East,  R.  193;  12 
East,  R.  550;  4 T.  R.  251,  33<>;  11 
East,  R.  132;  0 T.  R.  880. 

NON-AGE.  By  this  term  is  under- 
stood that  period  of  life  from  the  birth 
till  the  arrival  of  twenty-one  years  In 
another  sense  it  means  under  the  proper 
ago  to  be  of  ability  to  do  a particular 
thing;  as,  when  non-age  is  applied  to 
one  under  the  age  of  fourteen,  who  is 
unable  to  marry. 

NON  ASSUMPSIT,  in  {deeding,  is 
the  general  issue  in  trespass  on  the  case, 
in  the  speeics  of  assumpsit.  Its  form  is, 
“And  the  said  C I),  by  E F,  his  attorney, 
comes  and  defends  the  wrong  and  injury, 
when,  &c.  ami  says,  that  he  did  not 
undertake  or  promise,  in  manner  and 
form  as  the  said  A R,  hath  above  com- 
plained. And  of  this  he  puts  himself 
upon  the  country.” 

I 2. — Under  this  plea  almost  every  mat- 
ter may  be  given  in  evidence,  on  the 
I ground,  it  is  said,  that  as  the  action  is 
founded  on  the  contract,  and  tho  injury 
is  the  non-performance  of  it,  evidence 
which  disaffirms  the  obligation  of  the 
contract,  at  the  time  when  the  action 
was  commenced,  goes  to  the  gist  of  the 
action.  Glib.  C.  P.  05;  .Salk.  279; 
2 Str.  738;  1 B.  & P.  481.  Vide  12 
1 Vin.  Ab.  189 ; Com.  Dig.  Pleader,  (2 
G 1.) 

Non  assumpsit  infra  sf.x  an  nos. 
The  name  of  plea  by  which  the  defendant 
avers  that  he  did  not  assume  to  perforin 
the  assumption  charged  in  the  declara- 
tion within  six  years. 

| 2. — The  act  of  limitation  bars  the 

recovery  of  a simple  contract  debt  after 
six  years ; when  a defendant  is  sued  on 
such  a contract,  ami  it  is  more  than  six 
years  since  he  entered  into  the  contract, 
he  pleads  this  plea  by  the  following 
! formula  : “and  saith  that  the  aforesaid 
plaintiff  the  action  aforesaid  hereof 
against  him  he  ought  not  to  have, 
because  he  saith  that  he  did  not  under- 
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take,  kc,.  and  this  ho  is  ready  to  verify.” 
Vide  Actio  non  aecrerit.  infra  »/  anno*. 

NON  BIS  IN  IDEM,  civil  hue.  This 
phrase  signifies  that  no  one  s hall  hr  twice 
tried  for  the  same  offence;  that  is,  that 
when  a party  accused  lias  been  once 
tried  by  a tribunal  in  the  last  resort, 
and  either  convicted  or  acquitted,  he 
shall  not  again  be  tried.  Code  9,  2,  9 
& 11.  Merl.  Report,  h.  t.  Vide  art. 

Jcetpardi/. 

NON  CEBIT  MODA  ET  FORMA, 

in  jdcadim/j  is  the  general  issue  in  re- 
plevin. Its  form  is,  “And  the  said  C 
J),  by  K F,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  Ac. 
and  says,  that  he  did  not  take  the  said 
cattle,  (or  ‘ goods  and  chattels,’  accord- 
ing to  the  subject  of  the  action,)  in  the 
said  declaration  mentioned,  or  any  of 
them,  in  manner  and  form  as  the  said 
A B hath  above  complained.  And  of 
this  the  said  C D puts  himself  upon  the 
country.” 

2. — This  issue  applies  to  a case  where 
the  defendant  has  not,  in  fact,  taken  the  I 
cattle  or  goods,  or  where  he  did  not  take 
them,  or  have  them  in  the  place  men- 
tioned in  the  declaration.  The  declara- 
tion alleges  that  the  defendant  “ took  1 
certain  cattle  or  goods  of  the  plaintiff, 
in  a certain  place  called,”  kc. ; and  the 
general  issue  states,  that  he  did  not  take 
the  said  cattle  or  goods,  “ in  manner  and 
form  as  alleged;”  which  involves  a denial 
of  the  taking,  and  of  the  place  in  which 
the  taking  was  alleged  to  have  been, 
the  /dace,  being  a material  point  in  this 
action.  Steph.  PI.  183,  4;  1 Chit.  PI. 
490. 

NON  CLAIM.  An  omission  or  ne- 
glect by  one  entitled  to  make  a demand 
within  the  time  limited  by  law;  as,  when 
a continual  claim  ought  to  be  made,  a 
neglect  to  make  such  claim  within  a 
year  and  day. 

NON  COMPOS  MENTIS,  persons. 
These  words  signify  not  of  sound  mind, 
memory,  or  understanding.  This  is  a 
generic  term  and  includes  all  the  species 
of  madness,  whether  it  arise  from,  1, 
idiocy;  2,  sickness;  3,  lunacy;  or  4, 
drunkenness,,  Co.  Litt.  *247;  4 Co.  124; 
1 Phillim.  It.  100;  4 Com.  Dig.  613; 


5 Com.  Dig.  186;  Shelf,  on  Lunatics, 

1 ; ami  the  articles  Idiocy;  Lunacy. 

NON  CONCESSIT,  Eng.  fair,  is  the 
name  of  a plea  by  which  the  defendant 
denies  that  the  crown  granted  to  the 
plaintiff  by  letters  patent,  the  rights 
which  he  claims  as  a concession  from 
the  king;  as,  for  example,  when  a plain- 
tiff sues  another  for  the  infringement  of 
his  patent  right,  the  defendant  may  deny 
that  the  crown  has  not  granted  him  such 
a right. 

2. — The  plea  of  non  concessit  does  not 
deny  the  grant  of  a patent,  but  of  the 
patent  as  described  in  the  plaintiff’s 
declaration.  3 Burr.  1544 ; 6 Co.  15,  b. 

NON-CONFORMLSTS,  English  hue. 
A name  given  to  certain  dissenters  from 
the  rites  and  ceremonies  of  the  church 
of  England. 

NON  CONSTAT.  It  docs  not  appear. 
These  words  are  frequently  used,  j*arti- 
cularly  in  argument  ; as,  it  was  moved 
in  arrest  of  judgment  that  the  declara- 
tion was  not  good,  because  non  constat 
whether  A B was  seventeen  years  of  ago 
when  the  action  was  commenced.  Sw. 
pt.  4,  § 22,  p.  331. 

NON  CU LPA HILTS,  pleadings.  Not 
guilty  (q.  v.)  It  is  usually  abbreviated 
non  cul.  16  Vin.  Ab.  1. 

NON  DAMNIFICATUS,  pleading. 
A plea  to  an  action  of  debt  on  a bond  of 
indemnity,  by  which  the  defendant  as- 
serts that  the  plaintiff  has  received  no 
damage;  in  other  words  that  he  is  not 
‘ datnmjied.  1 B.  k P.  640,  n.  a;  1 
Taunt  R.  428;  1 Saund.  116,  n.  I ; 2 
Saund.  81 ; 7 Wentw.  PI.  615,  616;  1 
II.  Bl.  253;  2 Lill.  Ab.  224;  14  John. 
R.  177;  5 John.  R.  42;  20  John.  Rep. 
153;  3 Cowen,  11.  313;  10  Wheat.  R. 
396,  405  ; 3 Halst.  R.  1. 

NON  DEDIT,  in  pleading , is  the 
general  Issue  in  formedon.  See  Ne  dona 
I pas. 

NON  DEMISIT,  pleading.  A pica 
proper  to  be  pleaded  to  an  action  of 
debt  for  rent,  when  the  plaintiff  de- 
clares on  a parol  lease.  Gilb.  Debt, 
436,  438;  Bull.  N.  P.  177;  1 Chit. 
PI.  477. 

2. — It  is  improper  to  plead  such  plea 
when  the  demise  is  stated  to  have  been 
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by  indenture.  Ib. ; 12  Vin.  Ab.  178; 
Com.  Dig.  Pleader,  (2  W 48.) 

NON  DETIN ET,  in  pleadin//,  is  the 
general  issue  in  au  action  of  detinue.  Its 
form  is  as  follows  : “ And  the  said  C D, 
by  E F,  his  attorney,  comes  aud  defends 
the  wrong  and  injury,  when,  Ac.,  and 
says,  that  he  docs  not  detain  the  said 
goods  and  chattels  (or,  “ deeds  and 
writings,”  according  to  the  subject  of 
tlie  action,)  in  the  said  declaration  sjhj- 
cified,  or  auy  part  thereof,  in  manner 
aud  form  as  the  said  A B hath  above 
complaiuod.  Aud  of  this  the  said  C D 
puts  himself  upon  the  country.” 

2.  — In  debt  on  simple  contract  in  the 
case  of  executors  and  administrators, 
instead  of  pleading  nil  debet,  the  plea 
should  be  “doth  not  detain.”  G East, 
It.  549:  Bae.  Abr.  Pleas,  1:  1 Chit. 
PI.  47G. 

3.  — The  plea  of  non  detinet  merely 
puts  in  issue  the  simple  fact  of  detainer ; 
when  the  defendant  relies  upon  a justi- 
fiable detainer,  he  must  plead  it  specially. 
8 D.  P.  C.  347. 

NON  EST  FACTUM,  in  pleadin/j, 
is  the  general  issue  in  debt  on  bond  or 
other  specialty,  aud  is,  in  form,  as  fol- 
lows : “ And  the  said  C D,  by  E F,  his 
attorney,  comes  and  defends  the  wrong 
aud  injury,  when,  Ac.,  and  says,  that  the 
said  supposed  writing  obligatory,  (or 
i indenture/  or  ‘ articles  of  agreement,' 
according  to  the  subject  of  the  action,) 
is  not  his  deed.  And  of  this  lie  puts 
himself  upon  the  country.”  G Rand. 
Rep.  86 ; 1 Litt.  R.  158. 

2.  — Though  non  ext  factum  is,  in 
most  cases,  tiie  general  issue  in  debt  on  1 
specialty,  yet,  when  the  deed  is  only 
inducement  to  the  action,  the  general 
issue  is  nil  debet.  Stcph.  PI.  174,  u. 

3.  — In  coveuaut  the  general  issue  is  , 
non  txt  factum ; and  its  form  is  similar 
to  that  in  debt  on  a specialty.  Ib.  174. 
It  is,  however,  said,  that  in  covenant 
there  is,  strictly  speaking,  no  general 
issue,  as  the  plea  of  non  ext  factum  only 
puts  the  deed  in  issue,  as  in  debt  on  a 
specialty,  and  not  the  breach  of  covenant 
or  auy  other  matter  of  defence.  1 Chit. 
PI.  482.  See,  generally,  1 Hairing.  It. 
230;  G Munf.  R.  4G2;  Minor,  R.  103; 


1 Harr,  A (Jill,  324;  13  John.  It. 
430;  12  John.  It.  337;  2 N.  U.  Rep. 
74;  4 Wend.  It.  519;  2 N.  A M.  492. 
See  Ixsnit ; »S ’in-rial  non  ext  factum. 

NON  EST  INVENTUS,  jn-uctice,  is 
the  sheriff's  return  to  a writ  requiring 
him  to  arrest  the  person  of  the  defen- 
dant, which  signifies  that  he  is  not  to  be 
found  within  liis  jurisdiction.  The  re- 
turn is  usually  abbreviated  N.  K.  1. 
Chit.  Pr.  Index,  h.  t. 

NON-FEASANCE,  torts,  contracts , 
is  t he  non-performance  of  some  act  which 
ought  to  be  performed. 

2.  — When  a legislative  act  requires  a 
person  to  do  a thing,  its  non-feasance 
will  subject  the  party  to  punishment; 
as,  if  a statute  require  the  supervisors  of 
the  highways  to  rejiair  such  highways, 
the  neglect  to  repair  them  may  be  pun- 
ished. Vide  1 Russ,  on  Or.  48. 

3.  — Mere  non-feasance  does  not  imply 
malice;  this  is  strongly  exemplified  in 
the  case  of  a plaintiff  who  having  issued 
a writ  of  capias  against  his  debtor,  after- 
wards received  the  debt,  and  neglected 
to  countermand  the  writ,  in  consequence 
of  which  the  defendant  was  afterwards 
arrested.  On  a suit  brought  by  the  for- 
mer defendant  against  the  former  plain- 
tiff, it  was  held  that  the  law  did  not 
impose  on  the  first  plaintiff  the  duty  of 
countermanding  his  writ.  If  he  had 
refused  to  give  the  countermand  when 
requested,  it  might  have  been  evidence 
of  malice,  but  in  sueb  ease  there  would 
have  beeii  something  beyond  mere  non- 
feasance, an  actual  refusal.  1 B.  A P. 
388;  3 East,  R.  314  ; 2 Bos.  A P.  129. 

4.  — There  is  a difference  between  non- 
feasance aud  misfeasance,  (q.  v.)  or  mal- 
feasance, (q.  v.)  Vide  2 Kent,  Com. 
443;  Story  on  Bailm.  § 9,  1G5;  2 Yiu. 
Ab.  35;  1 Hawk.  P.  C.  13. 

NO X FECIT.  He  did  not  make  it. 
The  name  of  a plea,  for  example,  in  an 
action  of  assumpsit  on  a promissory  note. 
3 Mann.  A Or.  44G. 

NON  FECIT  VASTUM  CONTRA 
PROHIBITIONE.M.  The  name  of  a 
plea  to  an  action  founded  on  a writ  of 
cstrcpcmcnt,  that  the  defendant  did  not 
commit  waste  contrary  to  the  prohibition. 
3 Bl  Com.  22G,  227. 
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NON  INFREGET  CONVENTION 
EM,  a plea  in  an  action  of  covenant. 
This  plea  is  not  a general  issue,  it 
merely  denies  that  the  defendant  has 
broken  the  covenants  on  which  he  is 
sued.  It  being  in  the  negative,  it  cannot 
bo  used  where  the  breach  is  also  in  the 
negative.  Hue.  Ah.  Covenant  (L) ; 8 
Lev.  19;  2 Taunt.  278;  1 Aik.  R. 
150;  4 Dali.  486;  7 Cowen,  R.  71. 

NONJOINDER,  pleading,  practice. 
The  omission  of  some  one  of  the  persons 
who  ought  to  have  been  made  a plaintiff 
or  defendant  along  with  others  is  called 
a non-joinder. 

2. — In  actions  upon  contracts  where 
the  contract  has  been  made  with  several, 
if  their  interest  were  joint,  they  must  all, 
if  living,  join  in  the  action  for  its  breach. 

8 S.  & R.  808  ; 10  8.  A R.  257  ; Minor, 
167 ; Hardin,  508.  In  such  case  the 
non-joinder  must  be  pleaded  in  abate- 
ment. Ib. 

NON  JURORS,  English  law.  Per- 
sons who  refuse  to  take  the  oaths,  re- 
quired by  law,  to  support  the  government. 

1 Dali.  170. 

NON  MODERATE  CASTIGAVIT. 

The  name  of  a faulty  replication  to  a 
plea  of  m< Migrate  cast  it/a  lit,  (q.  v.) 
This  replication,  in  such  a case,  is  a 
negative  pregnant.  Gould,  PI.  ch.  7, 
§ J7. 

NON  OBSTANTE,  Engl  law.  These 
words  which  literally  signify  notwidi- 
sta  tiding , are  used  to  express  the  act  of  | 
the  English  king,  by  which  he  dispenses  | 
with  the  law,  that  is,  authorizes  its  vio-  ( 
lation. 

2. — ITe  cannot  by  his  license  or  dis- 
pensation make  an  offence  dispunishable 
which  is  malum  in  se ; but  in  certain 
matters  which  are  mala  prohibita , he 
may,  to  certain  persons  and  on  special 
occasions,  grant  a turn  obstante.  1 Th. 
Co.  Litt.  76,  n.  19;  Vaugh.  830  to 
359;  Lev.  217 ; Sid.  6,  7;  12  Co.  18 ; 
Due.  Ah.  Prerogative,  D 7.  Vide  Judg- 
ment non  obstante  veredicto. 

NON  OBSTANTE  VEREDICTO. 

Notwithstanding  the  verdict.  See  Judg- 
meat  non  obstante  veredicto. 

NON  O MITT  AS,  English  practice,  is 
the  name  of  a writ  directed  to  the  she- 


riff ; where  the  bailiff  of  a liberty  or 
franchise,  who  has  the  return  of  writs, 
neglects  or  reftises  to  serve  a process, 
this  writ  issues  commanding  the  sheriff 
to  enter  into  the  franchise  ami  execute 
the  process  himself,  or  by  his  officer, 
non  omit  to*  propter  aliquam  libertatem. 
For  the  despatch  of  business  a non  oniit- 
tas  is  commonly  directed  in  the  first 
instance  ;;  ( 'iiii.  Rr.  190,  810. 

NON  PROS,  or  NON  PROSEQUI- 
TUR. The  name  of  a judgment  ren- 
dered against  a plaintiff  for  neglecting 
to  prosecute  his  suit  agreeably  to  law  . 
and  the  rules  of  the  court.  Vide  Grub. 
Pr.  768;  8 Chit.  Pr.  910;  1 Sell.  Pr. 
859 ; 1 Penna.  Pr.  84 ; Caines’ s Pr.  102 ; 

2 Arch.  Pr.  204 ; and  article  Judgment 
of  Non  Pros. 

NON  RESIDENCE,  eedes.  law.  The 
absence  of  spiritual  persons  from  their 
benefices. 

NON  SUBMISSIT.  The  name  of  a 
plea  to  an  action  of  debt  or  a bond  to 
perform  an  award,  by  which  the  defen- 
dant pleads  that  he  did  not  submit. 
Bac.  Ah.  Arbitr.  &c.,  G. 

NON  SUM  INFORMATUS,  plead- 
ing. I am  not  informed.  Vide  In  for- 
um t us  non  sum. 

NON  TENENT  INSIMUL,  plead, 
ings.  A plea  to  an  action  in  partition, 
by  which  the  defendant  denies  that  be 
holds  the  property,  which  is  the  subject 
of  the  suit,  together  with  the  complainant 
or  plaintiff. 

NON  TENURE,  pleading.  A plea 
in  a real  action,  by  which  the  defen- 
dant asserted,  that  lie  did  not  hold  the 
land,  or  at  least  some  part  of  it,  as  men- 
tioned iu  the  plaintiff’s  declaration.  1 
Mod.  250. 

2. — Non  tenure  is  either  a plea  in  bar 
or  a plea  in  abatement.  14  Mass.  239; 
but  see  11  Mass.  216.  It  is  in  bar, 
when  the  plea  goes  to  the  tenure , as 
when  the  tenant  denies  that  he  holds  of 
the  defendant,  and  says  he  holds  of 
some  other  person.  But  when  the  plea 
goes  to  the  tonancy  of  the  land,  as 
when  the  defendant  pleads  that  he  is 
not  the  teuunt  of  the  laud,  it  is  in 
abatement  only.  Id. ; Bac.  Ab.  Pleas, 
Ac.,  1 9. 
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NON  TERM.  The  vacation  between 
two  terms  of  a court. 

NON-USER,  is  the  neglect  to  make 
use  of  u thing. 

2.  — A right  which  may  he  acquired 
by  use,  may  be  lost  by  non-user,  and  an 
absolute  discontinuance  of  the  use  for 
twenty  years  affords  presumption  of  the 
extinguishment  of  the  right,  in  favour 
of  some  other  adverse  right.  5 Whart. 
Rep.  584;  23  Pick.  141. 

3.  — As  an  enjoyment  for  twenty  }'oars 
is  necessary  to  found  the  presumption  of 
a grant  of  au  easement,  the  general  rule 
is,  there  must  be  a similar  non-user  to 
raise  the  presumption  of  a release.  Rut 
in  this  case  the  owner  of  the  servient 
premises  must  have  done  some  act  in- 
consistent with,  or  adverse  to  the  exist- 
ence of  t lie  right.  See  2 Evans’s  Po- 
thier,  130;  10  Mass.  R.  183;  3 Campb. 
R.  514;  3 Kent,  Com.  359;  1 Chit. 
Pr.  284,  285,  757  to  759,  n.  (s);  1 
Yes.  jr.  6,  8;  2 Supp.  to  Yes.  jr.  442  ; 
2 Anstr.  003;  S.  C.  on  appeal,  1 Dowl. 
R.  310;  4 Ad.  A Ell.  309;  0 Nev.  A 
M.  230.  Rut  the  dereliction  or  aban- 
donment of  rights  affecting  lands  is  not  ( 
in  all  cases  held  to  be  evidenced  by  mere 
non-user. 

4.  — As  an  exception  to  the  rule  may 
be  mentioned  rights  to  mines  and  mine- 
rals, with  the  incidental  privilege  of 
boring  and  working  them.  10  Yes.  390; 
19  Yes.  150. 

5.  — In  the  civil  law  there  is  a similar 
doctrine : on  this  subject,  vide  Dig.  8, 
0,  5;  Voet,  Com.  ad  Pand.  lib.  8,  tit.  0, 
s.  5 et  7 ; 3 Toull.  n.  073 ; Merl.  Re- 
port. mot  Servitude,  § 30,  n.  0,  and 
§ 33  ; Civ.  Code  of  Louis,  art.  815,  810. 

0. — Every  public  officer  is  required 
to  use  his  office  for  the  public  go«>d;  a 
non-user  of  a public  office  is  therefore  a 
sufficient  cause  of  forfeiture.  2 Rl.  Com. 

153 ; 9 Co.  60. 

NONSENSE,  construction,  is  that 
which  in  a written  agreement  or  will  is 
unintelligible. 

2. — It  is  a rule  of  law  that  an  instru- 
ment shall  be  so  construed  that  the 
whole,  if  possible,  shall  stand.  \V  hen 
a mutter  is  written  grammatically  right, 
but  it  is  unintelligible,  and  the  whole  ( 


makes  nonsense,  some  words  cannot  be 
rejected  to  make  sense  of  the  rest,  1 
Salk.  324  ; but  when  matter  is  nonsense 
by  being  contrary  and  repugnant  to  soino 
precedent  sensible  matter,  such  repug- 
nant matter  is  rejected.  Ib. ; 15  Yin. 
Ab.  590  ; 14  Vin.  Ab.  142.  The  maxim 
of  the  civil  law  on  this  subject  agrees 
with  this  rule : Qua?  in  testaiuento  ita 
sunt  scripta,  ut  intelligi  nou  possint : 
periude  sunt,  ac  si  scripta  non  essent. 
Dig.  50,  17,  73,  3.  Vide  articles  Am- 
biguity ; Construction  ; Interpretation. 

3. — In  pleading  when  matter  is  non- 
sense* by  being  contradictory  and  repug- 
nant to  something  precedent,  the  prece- 
dent matter,  which  is  sense,  shall  not  he 
defeated  by  the  repugnaucy  which  fol- 
lows, hut  that  which  is  contradictory 
I shall  be  rejected ; as  in  ejectment  where 
the  declaration  is  of  a demise  on  the 
second  day  of  January,  and  that  the  de- 
fendant jM/slea,  scilicet,  on  the  first  of 
January,  ejected  him;  here  the  scilicet 
may  be  rejected  as  being  expressly  con- 
trary to  the  postca  and  the  precedent 
matter.  5 East,  255;  1 Salk.  324. 

NONSUIT.  The  name  of  a judg- 
ment given  against  a plain  till',  when  he 
is  unable  to  prove  his  case,  or  when  he 
refuses  or  neglects  to  proceed  to  trial  of 
a cause  after  it  has  been  put  at  issue, 
without  determining  such  issue. 

2.  — It  is  cither  voluntary  or  involun- 
tary. 

3.  — A voluntary  nonsuit  is  an  aban- 
donment of  his  cause  by  a plaintiff,  and 
an  agreement  that  a judgment  for  costs 
be  entered  against  him. 

4.  — An  involuntary  nonsuit  takes 
place  when  the  plaintiff  on  being  called, 
when  his  ease  is  before  the  court  for 
trial,  neglects  to  appear,  or  when  he  has 
given  no  evidence  upon  which  a jury 
could  find  a verdict.  13  John.  R.  334. 

5.  — The  courts  of  the  United  States, 

1 Pet.  S.  C.  R.  469,  476;  those  of 
Pennsylvania,  1 S.  A It.  360 ; 2 Rinn. 
R.  234,  248  ; 4 Rinn.  R.  84 ; Massa- 
chusetts, 6 Pick.  It.  117 ; Tennessee,  2 
( )verton,  R.  57 ; 4 Yerg.  R.  528  ; and 
Virginia,  l Wash.  R.  87,  219,  cannot 
order  a nonsuit  against  a plaintiff  who 
has  given  evidence  of  his  claim.  In 
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Alabama,  unless  mil  homed  by  statute, 
the  court  cannot  order  a nonsuit.  Mi- 

iior,  I!.  75 ; 8 Stew.  K 42. 

6— In  New  York,  13  John.  It.  334; 

1 Wend.  R.  876;  1*2  John.  It.  299; 
South  Carolina,  *2  Ray,  It.  120,  445; 

2 Hailey,  It.  3*21  ; 2 McCord,  It.  20; 
mid  Maine,  2 Qroeul.  It.  5;  3 Greenl. 
R.  97,  a nonsuit  may  in  general  be  or- 
dered where  the  evidence  is  insufficient 
to  support  the  action.  Vide  article 
*/i uhjment  of  Non  suit } and  Grab.  Pr. 
269  ; 3 Chit.  Pr.  910 ; 1 Bell.  Pr.  463 ; 
1 Arch.  Pr.  787;  Hue.  Ah.  h.  t. ; 15 
V in.  Ah.  500. 

NORTH  CAROLINA.  The  name 
of  one  of  the  original  states  of  the 
United  States  of  America.  The  terri- 
tory which  now  forms  this  state  was  in- 
cluded in  the  grant  made  in  1003  by 
Charles  the  Second  lo  Lord  Clarendon 
and  others,  of  a much  more  extensive 
country.  The  boundaries  were  enlarged 
by  a new  charter  granted  by  the  same 
prince  to  the  same  proprietaries,  in  the 
year  1005.  Ry  this  charter  the  proprie- 
taries were  authorized  to  make  laws, 
with  the  assent  of  the  freemen  of  the 
province  or  their  delegates,  and  they 
were  invested  with  various  other  powers. 
Being  dissatisfied  with  the  form  of  gov- 
ernment, the  proprietaries  procured  the 
celebrated  John  Locke  to  draw  a plan 
of  government  for  the  colony,  which  was 
adopted  and  proved  to  be  impracticable; 
it  was  highly  exceptionable  on  account 
of  its  disregard  of  the  principles  of  re- 
ligious toleration  and  rational  liberty, 
which  are  now  universally  admitted. 
After  a few  years  of  unsuccessful  opera- 
tion it  was  abandoned.  The  colony  had 
been  settled  at  two  points,  one  called  the 
Northern  and  the  other  the  Southern 
settlement,  which  were  governed  by 
separate  legislatures.  In  1729  the  pro- 
prietaries surrendered  their  charter,  when 
it  became  a royal  province,  and  was  gov- 
erned by  commission  and  a form  of  gov-  j 
eminent  in  substance  similar  to  that 
established  in  other  royal  provinces.  In 
1732,  the  territory  was  divided,  and  the 
divisions  assumed  the  names  of  North 
Carolina  and  South  Carolina. 

2. — The  constitution  of  North  Caro- 


lina was  adopted  December  18,  1776. 
To  this  constitution  amendments  were 
made  in  convention,  June  4,  1835, 
which  were  ratified  by  the  people  on  the 
9th  day  of  November  of  the  same  year, 
and  took  effect  on  the  1st  day  of  Janu- 
ary, 1830. 

3.  — The  powers  of  the  government 
arc  distributed  into  three  branches,  the 
legislative,  the  executive,  and  the  judi- 
ciary. 

4.  — § 1.  The  legislative  power  is  vest- 
ed in  a senate  and  in  u house  of  com- 
mons, and  both  are  denominated  the 
general  assembly.  These  will  be  sepa- 
rately considered. 

5.  — 1 st  In  treating  of  the  senate,  it 
will  bo  proper  to  take  a view  of,  1.  The 
qualifications  of  senators;  2.  Of  electors 
of  senators ; 3.  Of  the  number  of  sena- 
tors; 4.  Of  the  time  for  which  they  arc 
elected. 

0. — 1 . The  first  article,  section  3,  of 
the  amendments,  provides : All  freemen 
of  the  age  of  twenty-one  years,  (except 
as  is  hereinafter  declared,)  who  have  been 
inhabitants  of  any  one  district  within 
the  state  twelve  months  immediately  pre- 
ceding the  day  of  any  election,  and  pos- 
sessed of  a freehold  within  the  same 
district  of  fifty  acres  of  laud,  for  six 
months  next  before  and  at  the  day  of 
election,  shall  be  entitled  to  vote  for  a 
member  of  the  senate ; consequently  no 
free  negro  or  free  person  of  mixed  blood, 
descended  from  negro  ancestors  to  the 
fourth  generation  inclusive,  can  be  a 
senator,  as  such  persons  cannot  be  voters. 
The  4th  article,  sec.  2,  of  the  amend- 
ments, declares  that  no  person  who  shall 
deny  the  being  of  God,  or  the  truth  of 
the  Christian  religion,  or  the  divine  au- 
thority of  the  Old  or  New  Testament, 
or  who  shall  hold  religious  principles  in- 
compatible with  the  freedom  or  safety  of 
the  state,  shall  be  capable  of  holding 
any  office  or  place  of  trust  or  profit  in 
the  civil  department  within  this  state. 
And  the  fourth  section  of  the  article  di- 
rects that  no  person  who  shall  hold  any 
office  or  place  of  trust  or  profit  under 
the  United  States,  or  any  department 
I thereof,  or  under  this  state,  or  any  other 
I state  or  government,  shall  hold  or  oxer- 


NOR 


NOR 


219 


ciso  any  other  office  or  place  of  trust  or 
profit  under  the  authority  of  this  state, 
or  be  eligible  to  a seat  in  either  house  of 
the  general  assembly : Provided,  that 
nothing  herein  contained  shall  extend  to 
officers  in  the  militia  or  justices  of  the 
peace.  The  31st  section  of  the  consti- 
tution provides  that  no  clergyman,  or 
preacher  of  the  gospel,  of  any  denomi- 
nation, shall  be  capable  of  being  a mem- 
ber of  either  the  senate,  house  of  com- 
mons, or  council  of  state,  while  he  con- 
tinues in  the  exercise  of  his  pastoral 
function. — 2.  The  first  article  of  the 
amendments,  provides  section  3,  § 2, 
that  all  free  men  of  the  age  of  twenty- 
one  years,  (except  as  hereinafter  de- 
clared,) who  have  ljccn  inhabitants  of 
any  one  district  within  the  state  twelve 
months  immediately  preceding  the  day 
of  any  election,  and  possessed  of  a free- 
hold within  the  same  district  of  fifty 
acres  of  land,  for  six  months  next  be- 
fore and  at  the  day  of  election,  shall  be 
entitled  to  vote  for  a member  of  the  se- 
nate. And  § 3,  no  negro,  free  mulatto, 
or  free  person  of  mixed  blood,  descended 
from  negro  ancestors  to  the  fourth  gene- 
ration inclusive,  (though  one  ancestor  of 
each  generation  may  have  been  a white 
person,)  shall  vote  for  members  of  the 
senate  or  house  of  commons. — 3.  The 
senate  consists  of  fifty  representatives. 
Arnendm.  art.  1,  s.  1. — -4.  They  are 
chosen  biennially  by  ballot.  Id. 

7. — 2d.  The  house  of  common x will  be 
considered  in  the  same  order  which  has 
been  observed  in  speaking  of  the  senate. 
1.  The  sixth  section  of  the  constitution 
requires  that  each  member  of  the  house 
of  commons  shall  have  usually  resided 
in  the  county  in  which  he  is  chosen  for 
one  year  immediately  preceding  his  elec- 
tion, and  for  six  months  shall  nave  pos- 
sessed, and  continue  to  possess,  in  the 
county  which  he  represents,  not  less  than 
one  hundred  acres  of  land  in  fee,  or  for , 
the  term  of  his  own  life.  The  disquali- 
fications of  persons  for  membership  in 
the  house  of  commons  will  be  found  ante, 
under  the  head  senate. — 2.  The  quali- 
fications of  voters  for  members  of  the , 
house  of  commons  are  by  sect.  8,  of  the 
constitution,  that  all  freemen  of  the  age  j 


of  twenty-one  years,  who  have  been  in- 
habitants of  any  one  county  within  the 
state  twelve  months  immediately  pre- 
ceding  the  day  of  any  election,  and  shall 
have  paid  public  taxes,  shall  be  entitled 
| to  vote  for  members  of  the  house  of  com- 
mons, for  the  county  in  which  he  resides. 

I And  by  § 9,  that  all  persons  possessed 
] of  a freehold,  in  any  town  ill  this  state, 
having  a right  of  representation,  and  also 
, all  freemen,  who  have  been  inhabitants 
1 of  any  such  town  twelve  months  next 
( before,  and  at  the  day  of  election,  and 
, shall  have  paid  public  taxes,  shall  bo 
entitled  to  vote  for  a member  to  represent 
such  town  in  the  house  of  commons; 
Provided,  always,  tliat  this  section  shall 
uot  entitle  any  inhabitant  of  such  town 
to  vote  for  members  of  the  house  of  com- 
mons for  the  county  in  which  he  may 
' reside ; nor  any  freeholder  in  such  county, 
who  resides  without  or  beyond  the  limits 
of  such  town,  to  vote  for  a member  of 
the  said  town.  But  mulattoes,  or  per- 
sons of  a mixed  blood  are  not  voters. 
Amendm.  art.  1,  sect.  3,  § 3. — 3.  The 
1 Amendments,  article  1 , section  1 , §§  2, 
j 3,  and  4,  direct  how  the  house  of  com- 
mons shall  be  composed,  as  follows : 
The  house  of  commons  shall  bo  composed 
of  one  hundred  and  twenty  representa- 
tives, biennially  chosen  by  ballot,  to  be 
elected  by  counties  according  to  their 
federal  population ; that  is,  according  to 
1 their  respective  numbers,  which  shall  bo 
determined  by  adding  to  the  whole  num- 
ber of  free  persons,  including  those  bound 
1 to  service  for  a term  of  years,  and  ex- 
cluding Indians  not  taxed,  three-fifths  of 
all  other  persons ; and  each  county  shall 
have  at  least  one  member  in  the  house 
of  commons,  although  it  may  not  contain 
the  requisite  ratio  of  population.  This 
apportionment  shall  be  made  by  the 
general  assembly,  at  the  respective  times 
and  periods  when  the  districts  for  the 
senate  are  hereinbefore  directed  to  be  laid 
off ; and  the  said  apportionment  shall  be 
made  according  to  uu  enumeration  to  bo 
ordered  by  the  general  assembly,  or  ac- 
cording to  the  ccusus  which  may  be  taken 
by  order  of  congress,  next  preceding  the 
making  such  apportionment.  In  making 
the  apportionment  in  the  house  of  com- 


220 


NOR 


NOT 


mons,  the  ratio  of  representation  shall  bo 
ascertained  by  dividing  the  amount  of 
federal  population  in  tno  state,  after  de- 
ducting that  comprehended  within  those 
counties  which  do  not  severally  contain 
the  one  hundred  and  twentieth  part  of 
the  entire  federal  imputation  aforesaid, 
by  the  number  of  representatives  less 
than  the  number  assigned  to  tl/5  said 
counties.  To  each  county  containing  the 
said  ratio,  and  not  twice  the  said  ratio, 1 
there  shall  be  assigned  one  representa- 
tive ; to  each  county  containing  twice, 
but  not  three  times  the  said  ratio,  there 
shall  be  assigned  two  representatives,  aud 
so  on  progressively ; and  then  the  re- 
maining representatives  shall  he  assign- 
ed severally  to  the  counties  having  the 
largest  fractions. — 1.  They  are  elected 
biennially. 

8. — § 2.  The  executive  power  is  regu- 1 
luted  by  the  amendments  of  the  consti- 
tution, article  2,  as  follows,  namely : 

§ 1.  The  governor  shall  l»c  chosen  by  the 
qualified  voters  for  the  members  of  the 
house  of  comuious,  at  such  time  and 
places  as  members  of  the  general  assem- 
bly are  elected.  § 2.  He  shall  hold  his 
office  for  the  term  of  two  years  from  the  ^ 
time  of  his  installation,  aud  until  another 
shall  Ik*  elected  and  qualified ; but  he 
shall  not  Ik;  eligible  more  than  four  years 
in  any  term  of  six  years.  § 8.  The  re- 
turns of  every  election  for  governor  shall 
bt*  scaled  up  and  transmitted  to  the  seat 
of  government,  by  the  returning  officers,  . 
directed  to  the  speaker  of  the  senate, 
who  shall  open  and  publish  them  in  the 
presence  of  a majority  of  the  members 
of  both  houses  of  the  general  assembly. 
The  person  having  the  highest  number 
of  votes  shall  he  governor ; hut  if  two  or 
more  shall  be  equal  and  highest  in  votes, 
one  of  them  shall  he  chosen  governor  by 
joint  vote  of  both  houses  of  the  general 
assembly.  § 4.  Contested  elections  for 
governor  shall  be  determined  by  both 
houses  of  the  general  assembly,  in  such 
manner  ns  shall  be  prescribed  by  law. 
§ 5.  The  governor  elect  shall  enter  on 
the  duties  of  the  office  ou  the  first  day 
of  January  next  after  his  election,  hav- 
ing previously  taken  the  oath  of  office  in 
the  presence  of  the  members  of  both 


branches  of  the  general  assembly,  or 
before  the  chief  justice  of  the  supreme 
court,  who,  in  case  the  governor  elect 
should  Ik;  prevented  from  attendance 
lK.*fore  the  general  assembly,  by  sickness 
or  other  unavoidable  cause,  is  authorized 
to  udminister  the  same. 

0. — •§  3.  The  judicial  powers  arc  vest*' 
cd  in  supreme  courts  of  law  and  equity, 
courts  of  admiralty,  and  justices  of  the 
pence. 

NOSOCOMI,  civil  law.  Are  persons 
who  have  the  management  and  care  of 
hospitals  for  paupers.  Clef  Lois  Rom. 
mot  Administnitenra. 

NOT  FOUND.  These  words  arc  en- 
dorsed on  a hill  of  indictment  by  a grand 
jury,  when  they  have  not  sufficient  evi- 
dence to  find  a true  hill;  the  same  as 
Ignoramus,  (q.  v.) 

NOT  GUILTY,  in  pleading,  is  the 
geueral  issue  in  several  sorts  of  actions. 
It  is  the  general  issue, 

2.  — In  trespass,  and  its  form  is  as  fol- 
lows : u And  the  said  0 D,  by  E F,  his 
attorney,  comes  and  defends  the  force 
and  injury,  when,  &c.  and  says,  that  ho 
is  not  guilty  of  the  said  trespasses  above 
laid  to  his  charge,  or  any  part  thereof, 
in  the  manner  and  form  as  the  said  A B 
hath  above  complained  And  of  this  the 
said  C D puts  himself  upon  the  country.” 

3.  — Under  this  issue  the  defendant 
may  give  iu  evidence  any  matter  which 
directly  controverts  the  truth  of  any 
allegation,  which  the  plaintiff  on  such 
general  issue  will  be  hound  to  prove, 
1 B.  & 1\  213  ; and  no  person  is  bound 
to  justify  who  is  not,  prima  facie,  a 
trespasser.  2 13.  & P.  359 ; 2 Saund. 
284,  d.  For  example,  the  plea  of  not 
guilty  is  proper  in  trespass  to  jwrsons,  if 
the  defendant  have  committed  no  assault, 
battery,  or  imprisonment,  &c. ; and  in 
trespass  to  personal  property,  if  the 
plaintiff  had  no  property  in  the  goods, 
or  the  defendant  were  not  guilty  of  tak- 
ing them,  &c. ; and  iu  trespass  to  real 
property,  this  pica  not  ouly  puts  in  issue 
the  fact  of  trespass,  &c.,  but  also  the 
title,  whether  freehold  or  possessory  iu 
the  defendant,  or  a person  under  whom 
he  claims,  may  be  given  in  evidence  un- 
der it,  wbieli  matters  show,  prima  fuciet 
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that  the  right  of  possession,  which  is 
necessary  in  trespass,  is  not  in  the  plain- 
tiff, but  in  the  defendant  or  the  person 
under  whom  he  justifies.  8 T.  It.  408  ; 
7 T.  R.  354;  Willes,  222;  Stcph.  PL 
178;  1 Chit.  PL  491,  492. 

4.  — In  trcsp as$  on  the  case  in  general ; 
the  formula  is  as  follows  : “ And  the  said 
C D,  by  E F,  his  attorney,  comes  and 
defends  the  wrong  and  injury  when,  &c., 
ami  says,  that  he  is  not  guilty  of  the 
premises  above  laid  to  his  charge,  in 
munucr  and  form  as  the  said  A B hath 
above  complained.  And  of  this  the  said 
C R puts  himself  on  the  country/’ 

5.  — This,  it  will  l>e  observed,  is  a 
mere  traverse,  or  denial,  of  the  facts  al- 
leged in  the  declaration;  and  therefore, 
ou  principle,  should  be  applied  only  to 
cases  in  which  the  defence  rests  on  such 
denial.  Rut  here  a relaxation  has  taken 
place,  for  under  this  plea,  a defendant  is 
permitted  not  only  to  contest  the  truth 
of  the  declaration,  but  with  some  excep- 
tions, to  prove  any  matter  of  defence, 
that  tends  to  show  that  the  plaintiff  has 
no  cause  of  action,  though  such  matters 
bo  in  confession  aud  avoidance  of  the 
declaration ; as,  for  example,  a release 
given,  or  satisfaction  made.  Stcph.  PI. 
182-3  ; 1 Chit.  PL  480. 

0. — In  trover.  It  is  not  usual  in  this 
action  to  plead  any  other  plea,  except 
the  statute  of  limitations;  and  a release, 
and  the  bankruptcy  of  the  plaintiff,  may 
lx*  given  in  evidence  under  the  general 
issue.  7 T.  R.  391. 

7.  — In  debt  on  a judgment  suggesting 
a decasta cit,  an  executor  may  plead  not 
guilty.  1 T.  K.  462. 

8.  — In  criminal  cases  when  the  defen- 
dant wishes  to  put  himself  on  his  trial, 
he  pleads  not  guilty. 

NUT  POSSESSED.  A plea  some- 
times used  iu  actions  of  trover,  when  the 
defendant  was  not  possessed  of  the  goods 
at  the  commencement  of  the  action.  3 
Mann.  & Or.  lUl,  103. 

NOTARY  or  NOTARY  PUBLIC, 
is  an  officer  appointed  by  the  executive, 
or  other  appointing  power,  under  the 
laws  of  different  states. 

2. — Their  duties  are  generally  pre- 
scribed by  such  laws.  The  most  usual 


of  which  arc,  1,  to  attest  deeds,  agree- 
ments and  other  instruments,  in  order  to 
give  them  authenticity;  2,  to  protest 
notes,  bills  of  exchange,  and  the  like; 
3,  to  certify  copies  of  agreements  and 
other  instruments. 

3.  — Notaries  are  of  very  ancient  ori- 
gin ; they  were  well  known  among  the 
Romans,  and  exist  in  every  state  of 
Europe,  aud  particularly  ou  the  conti- 
nent. 

4.  — Their  acts  have  long  been  re- 
spected by  the  custom  of  merchants  and 
by  the  courts  of  all  nations.  6 Toull. 
n.  211,  note.  Vide,  generally,  Chit. 
Rills,  Index,  h.  t.;  Chit.  Pr.  Index, 
h.  t. ; Bum’s  Keel.  Law,  h.  t. ; Rro. 
Off.  of  a Not.  passim  ; 2 Har.  A:  John. 
390;  7 Verm.  22;  8 Wheat.  326;  0 S. 
A R.  484;  1 3Ii«.  R.  434. 

NOTE,  estates,  conv.,  practice , is  the 
fourth  part  of  a line  of  lands : it  is  an 
abstract  of  the  writ  of  covenant  and  con- 
cord, und  is  only  a doequet  taken  by  the 
chirographcr,  from  which  he  draws  up 
the  indenture.  It  is  sometimes  taken  in 
the  old  books  for  the  concord.  Cruise, 
Dig.  tit.  r.  2,  61. 

Note  of  hand,  contracts.  Another 
name,  less  technical,  for  a promissory 
note,  (q.  v.)  2 Rl.  Com.  467.  Vide 
Han/c  note;  Promissory  note ; lb  issu- 
able note. 

NOTES,  practice , are  short  statements 
of  what  transpires  on  the  trial  of  a 
cause ; they  are  generally  made  by  the 
judge  and  the  counsel,  for  their  own  sa- 
tisfaction. 

I 2. — They  are  not,  per  sc,  evidence  on 

| another  trial,  not  being  in  the  nature  of 
a deposition.  4 Binn.  R.  110.  Rut  such 
notes  were  admitted  in  a court  of  equity 
as  evidence  of  what  had  been  stated  by 
a witness  at  the  trial  of  an  action  at  law. 
3 \\  & C.  413.  And  a verdict  was 
amended,  in  a court  of  law,  from  the 
notes  of  the  judges.  11  Ad.  & El.  179; 
S.  C.  39  Eng.  C.  L.  R.  38;  see  5 Whart. 
156;  5 Watts  & 8.  61. 

8. — Notaries  formerly  made  notes, 
matrix , by  abbreviations,  from  which 
they  made  their  records,  and  engrossed 
the  acts  which  were  passed  before  them. 
This  origiual  is  now  called  the  minutes. 
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The  notes  of  the  prothonotaries  and 
clerks  of  courts  arc  called  minutes. 

NOTICK,  is  the  information  given  of 
some  act  done,  or  the  interpellation  by 
which  some  act  is  required  to  be  done. 
It.  also  signifies,  simply,  knowledge ; as 
A had  notice  that  H was  a slave.  5 How. 
S.  (’.  Kep.216;  7 Penn.  JjawJourn.il 9. 

2. — Notices  should  always  Ik*  in  writ- 
ing ; they  should  state,  in  precise  terms 
their  object,  and  be  signed  by  the  proper 
person,  or  his  nut  Imri/ed  agent,  be  dated, 
and  addressed  to  the  person  to  be  affected 
by  them. 

8. — Notices  are  actual,  as  when  they 
are  directly  given  to  the  party  to  be 
affected  by  them;  or  constructive,  as 
when  the  party  by  any  circumstance 
whatever,  is  put  ujsm  inquiry,  which 
amounts  in  judgment  of  law  to  notice, 
provided  the  inquiry  becomes  a duty. 
Vide  2 Pow.  Mortg.  501  to  002;  2 
Stork.  Bv.  0*7 ; 1 Phil.  Ev.  Index,  h.  t.; 
1 Vern.  304,  n. ; 4 Kent,  Com.  172; 
16  Via.  Ab.  2 8upp.  to  Vea.  .Jr. 
250;  Grab.  Pr.  Index,  h.  t. ; Chit.  PI. 
Index,  h.  t. ; 2 Mason,  531;  14  Pick. 
224;  4 N.  II.  Rep.  397;  14  S.  A K. 
833. 

4.  — With  respect  to  the  necessity  for 
giving  notice,  says  Mr.  Chi  tty,  (1  Pr. 
490,)  the  rules  of  law  arc  most  evidently 
founded  on  good  sense  and  so  as  to  ac- 
cord with  the  intention  of  the  parties. 
The  giving  notice  in  certain  cases  ob- 
viously is  in  the  nature  of  a condition 
precedent  to  the  right  to  call  on  the 
other  party  for  the  performance  of  his 
engagement,  whether  his  contract  were 
express  or  implied.  Thus,  in  the  fami- 
liar instance  of  bills  of  exchange  and 
promissory  notes,  the  implied  contract  of 
an  indorser  is,  that  he  will  pay  the  bill 
or  note  provided  it  be  not  paid,  on  pre- 
sentment at  maturity,  by  the  acceptor  or 
maker,  (being  the  party  primarily  lia- 
ble,) ami  provided  that  he  (tin;  indorser) 
has  due  notice  of  the  dishonour,  and 
without  which  he  is  discharged  from  all 
liability;  consequently,  it  is  essential  for 
the  holder  to  be  prepared  to  prove  affirm- 
atively that  such  notice  tea*  given,  or 
some  facts  dispensing  with  such  notice. 

5.  — Whenever  the  defendant’s  liabi- 


lity to  perform  an  act  depends  on  another 
occurrence,  which  is  best  known  to  the 
plaintiff,  and  of  which  the  defendant  is 
not  legally  bound  to  take  notice,  the 
pluintiff  must  prove  that  due  notice  was 
in  fact  given.  So  in  eases  of  insurances 
on  ships,  a notice  of  abawbmmcnt  is  fre- 
quently necessary  to  unable  the  assured 
plaintiff  to  proceed  as  for  a total  loea 
when  something  remains  to  be  saved,  in 
relation  to  which,  upon  notice,  the  in- 
surers might  themselves  take  their  own 
measures. 

0. — To  avoid  doubt  or  ambiguity  in 
the  terms  of  the  notice,  it  niuy  be  ad- 
visable to  give  it  in  writing,  and  to  pre- 
serve evidence  of  its  delivery,  as  in  the 
case  of  notices  of  the  dishonour  of  a 
bill. 

7. — The  form  of  the  notice  may  be  as 
subscribed,  but  it  must  necessarily  vary 
in  its  terms  according  to  the  circum- 
stances of  each  case.  So,  in  order  to 
entitle  a party  to  insist  upon  a strict  and 
exact  performance  of  a contract  ou  the 
fixed  day  for  completing  it,  and  a for- 
tiori  to  retain  a deposit  as  forfeited,  a 
reasonable  notice  must  be  givcu  of  the 
intention  to  insist  on  precise  perform- 
ance, or  he  will  be  considered  as  having 
waived  such  strict  right.  So  if  a lessee 
or  a purchaser  be  sued  for  the  recovery 
of  the  estate,  and  he  have  a remedy 
over  against  a third  person,  upon  a cove- 
nant for  quiet  enjoyment,  it  is  expedient 
(ulthough  not  absolutely  necessary)  to 
give  the  latter  notice  of  the  proceeding, 
referring  to  such  covenant. 

Notice,  averment  op,  in  pleading, 
is  frequently  necessary,  particularly  in 
special  actions  of  assumpsit. 

2.  — When  the  matter  alleged  in  the 
pleading  is  to  be  considered  as  lying 
more  properly  in  the  knowledge  of  the 
plaintiff,  than  of  the  defeuduut,  then  the 
declaration  ought  to  state  that  the  defen- 
dant had  notice  thereof ; as  wheu  the 
defendant  promised  to  give  the  plaintiff’ 
as  much  for  a commodity  as  another 
person  had  given,  or  should  give  for  the 

like. 

3.  — But  where  the  matter  does  not 
lie  more  properly  in  the  knowledge  of 
the  pluintiff,  than  of  the  defeuduut, 
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notice  need  not  be  averred.  1 Saund. 
117,  n.  2;  2 Saund.  62  a,  n.  4 ; Free- 
man, R.  285.  Therefore,  if  the  defen- 
dant contracted  to  do  a thing,  on  the 
performance  of  an  act  by  a stranger, 
notice  need  not  be  averred,  for  it  lies  in 
tlie  defendant's  knowledge  as  much  as 
the  plaintiff’s,  and  he  ought  to  take 
notice  of  it  at  his  peril.  Com.  Dig. 
Header,  C.  75.  See  Com.  Dig.  Id.  C. 
73,  74,  75  ; Yin.  Abr.  Notice:  Hardr. 
It.  42;  5 T.  R.  021. 

4. — The  omission  of  an  averment  of 
notice,  when  necessary,  will  be  fatal  on 
demurrer  or  judgment  by  default,  Cro. 
Jae.  432  ; but  may  be  aided  by  verdict, 
1 Str.  214;  1 Saund.  228,  a;  unless  in 
an  action  against  die  drawer  of  a bill, 
when  the  omission  of  the  averment  of 
notice  of  non-payment  by  the  acceptor 
is  fatal,  even  after  verdict.  Doug.  R. 
671). 

Notice  of  dishonour,  is  the  notice 
given  by  the  holder  of  a bill  of  exchange 
or  promissory  note,  to  a drawer  or  en- 
dorser on  the  same,  that  it  has  been  dis- 
honoured, either  by  not  being  accepted 
in  the  ease  of  a bill,  or  paid  iu  case  of 
an  accepted  bill  or  note. 

2.  — It  is  proper  to  consider,  1,  the 
form  of  the  notice ; 2,  by  whom  it  is  to 
be  given  ; 3,  to  whom  ; 4,  when ; 5, 
where ; 6,  its  effects  ; 7,  when  a want  of 
notice  will  be  excused ; 8,  wheu  it  will 
be  waived. 

3.  — § 1.  Although  no  precise  form 
of  words  is  requisite  in  giving  notice  of 
dishonour,  yet  such  notice  must  convey, 
1,  a true  description  of  the  bill  or  note 
so  as  to  ascertain  its  identity ; but  if  the 
notice  cannot  mislead  the  party  to  whom 
it  is  scut,  and  it  conveys  the  real  fact 
without  any  doubt,  although  there  may 
be  a small  variance,  it  cannot  be  mate- 
rial, either  to  regard  his  rights  or  to 
avoid  his  responsibility.  11  Wheat. 
431,  43G;  Story  on  Rills,  § 81)0;  11 
Mees.  A Weis.  800. — 2.  The  notice 
must  contain  an  assertion  that  the  hill 
has  been  duly  presented  to  the  drawee 
for  acceptance,  when  acceptance  has  lx*cu 
refused,  or  to  the  acceptor  of  a bill,  or 
maker  of  a note  for  payment  at  its  ma- 
turity, and  dishonoured.  4 B.  A C. 


340 ; 7 Bing.  530 ; 1 Bing.  N.  C.  102 ; 
1 M.  A G.  76;  3 Bing.  N.  C.  683 ; 10 
A.  A E.  125. — 3.  The  notice  must  state 
that  the  holder,  or  other  person  giving 
the  notioe,  looks  to  the  person  to  whom 
the  notice  is  given,  for  reimbursement 
and  indemnity.  Story  on  Bills,  § 301, 
300.  Although  in  strictness  this  may 
be  required,  where  the  language  is  other- 
wise doubtful  and  uncertain,  yet,  in 
general,  it  will  he  presumed  where  iu 
other  respects  the  notice  is  sufficient.  2 
A.  A E.  N.  11.  388,  41G;  11  .Mees.  A 
Weis.  372  ; Story  on  P.  N.  § 353  ; 11 
Wheat.  431,  437;  2 Pet.  543;  2 John. 
Cos.  237;  2 Hill,  (N.  V.)  R.  588;  1 
Spear,  R.  244. 

4. — § 2.  In  general  the  notice  may 
be  given  by  the  hethlcr  or  some  one  autho- 
rized by  him.  Story  on  Bills,  § 303, 

! 304 ; or  by  some  one  who  is  a party 
and  liable  to  pay  the  bill  or  note.  But 
notice  given  by  a stranger  is  not  suffi- 
cient. Chit,  on  Bills,  3G8,  8th  edit. ; 
I T.  R.  170 ; 8 Miss.  704;  16  S.  A R. 
157,  160.  On  the  death  of  the  holder, 
his  executor  or  administrator  is  required 
to  give  notice,  and,  if  none  be  then  ap- 
pointed, the  notice  must  he  giveu  within 
a reasonable  time  after  one  may  be 
appointed.  Story  on  P.  N.  § 304. 
When  the  bill  or  note  is  held  by  part- 
ners, notice  by  any  of  them  is  sufficient ; 
and  when  joint-holders  have  the  paper, 

| and  one  dies,  the  notice  may  be  given 
by  the  survivor;  the  assignee  of  the 
holder  who  is  a bankrupt,  must  give 
notice,  but  if  no  assignee  be  appointed 
when  the  paper  becomes  due,  the  notice 
must  be  given  without  delay  after  his 
apjKiintment ; but  it  seems  the  bankrupt 
holder  may  himself  give  the  notioe. 
Story  on  P.  N.  § 305 : If  au  infant  be 
the  holder  the  notioe  may  be  giveu  by 
him,  or  if  he  has  a guard iau,  by  the 
latter. 

5.  — § 3.  The  holder  is  required  to 
give  notice  to  all  the  jKirticx  to  whom  he 
means  to  resort  for  paymeut,  and,  unless 
excused  in  point  of  law,  as  will  he  stated 
below,  such  parties  will  be  exonerated, 
and  absolved  from  all  liability  on  such 
bill  or  note.  Story  on  P.  N.  § 307. 
But  a party  who  purchases  a hill,  and, 
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without  endorsing  it,  transmits  it  on 
account  of  goods  ordered  by  him,  Is  not 
entitled  to  notice  of  its  dishonour.  1 
Wend.  219 ; 4 Wash.  C.  C.  1.  In  eases 
of  partnership,  notice  to  either  of  the 
partners  is  sufficient.  Story  on  Hills, 
§ 299 ; Story  on  1*.  N.  § 308  ; 20  John. 
176;  2 How.  Sup.  Ct.  11.  457.  Notice 
should  be  given  to  each  of  several  joint 
endorsers,  who  are  not  partners.  1 
Coun.  368  ; 4 Cowen,  126;  5 Hill,  (N. 
Y.)  R.  232 ; Story  on  Bills,  § 299. 
Notice  to  an  absent  endorser  may  be 
given  to  his  genera)  agent.  1 M.  & 
Selw.  545;  16  Martin,  (Lo.)  R.  87. 
See  12  Wheat  599;  4 Wash.  C.  C. 
404 ; 3 Wend.  276. 

6.  — § 4.  The  notice  of  dishonour  must 
be  given  to  the  jmrties  to  whom  the, 
holder  meuns  to  resort,  within  a reason- ! 
able  time  after  the  dishonour  of  the  bill,  ] 
when  it  is  dishonoured  for  non-accept- 1 
ance,  and  he  must  not  delay  giving  notice 
until  the  bill  has  been  protested  for  non- 
payment. Bull.  N.  J\  271  ; 12  East, 
434;  1 Harr.  & J.  187;  1 I)all.  235; 
2 l)all.  219,  233;  1 Ventes,  147;  3 
Wash.  C.  C.  396;  1 Bay,  177;  11 
John.  1*7;  10  Wend.  304 ; 13  Wend. 
133  ; 5 Halst.  139  ; 4 J.  J.  Marsh.  HI  ; 
Paine,  156;  2 Hayw.  332;  2 Marsh. 
616.  Though  formerly  it  was  doubtful 
whether  the  court  or  jury  were  to  judge 
as  to  the  reasonableness  of  the  notice  in 
respect  to  time,  1 T.  R.  168  ; yet,  it 
seems  now  to  be  settled,  that  when  the 
facts  are  ascertained,  it  is  a question  for 
the  court  and  not  for  the  jury.  lU  Mass, 
si,  6 Watts  a s.  899j  8 Marsh. 
262;  2 Harris  R.  488;  Penn.  916; 

I N.  II.  Rep.  140;  17  Mass.  449, 
453;  2 Aik.  9;  Rice,  R.  240;  2 
llayw.  45. 

7.  — § 5.  In  considering  as  to  where 
the  notice  should  be  given,  a difference 
is  made  between  cases,  where  the  parties 
reside  in  the  same  town,  and  where  they 
do  not. — 1.  When  both  parties  reside  in 
the  same  town  or  city,  the  notice  should 
either  he  personal  or  at  the  domicil  or 
place  of  business  of  the  party  notified,  I 
so  that  it  may  reach  him  on  the  very  day 
he  is  entitled  to  notice.  1 M.  & 8.  545, 
554;  2 Pet.  100;  1 Pet  578,  583;  j 


Story  on  Bills,  §§  284-290  ; 1 Rob.  Lo. 
It.  572 ; 3 Rob.  Lo.  261 ; 20  John. 
372;  1 Conn.  329;  17  Mart.  Lo.  137, 
158,  359 ; 19  Mart.  Lo.  492  ; Story  on 
P.  N.  §322.  But  see  28  Pick.  305;  6 
Watts  & Serg.  262 ; 2 Aik.  263 ; 8 
Ohio,  507,  510;  Rice,  R.  240,  243;  1 
Lift.  R.  194.  If  the  notice  be  put  in 
the  post  office,  the  holder  must  prove  it 
reached  the  endorser.  2 Pet.  121.  But 
in  those  towns  where  they  have  letter 
curriers,  who  carry  letters  from  the  post 
office  ami  deliver  them  at  the  houses  or 
places  of  business  of  the  parties,  if  the 
notice  he  put  in  the  post  office  in  time  to 
he  delivered  on  the  same  day,  it  will  be 
sufficient.  Chit,  on  Bills,  504,  508,  513, 
8th  edit.;  1 Pet.  578;  11  John.  231. 
— 2.  When  the  parties  reside  in  differ- 
mf  towns  or  cities , the  notice  may  be  sent 
by  the  post,  or  a special  messenger,  or  a 
private  person,  or  by  any  other  suitable 
or  ordinary  conveyance.  Chit,  on  Bills, 
518,  8th  cd. ; Story  on  P.  N.  § 324; 
Buvl.  on  Bills,  eh.  7,  § 2 ; 1 Pet.  582. 
When  the  post  is  resorted  to,  the  holder 
has  the  whole  day  on  which  the  bill  be- 
comes due  to  prepare  his  notice,  and  if 
it  he  put  in  the  post  office  on  the  next 
day  in  time  to  go  by  either  mails,  when 
there  is  more  than  one,  it  will  in  general 
bo  sufficient.  17  Mass.  449,  454;  1 
Hill,  (N.  Y.)  R.  263;  but  sec  contra,  2 
Rob.  Lo.  R.  117. 

8.  — § 6.  The  effect  of  the  notice  of 
' dishonour,  when  properly  given,  and 

when  it  is  followed  by  a protest,  when  a 
protest  is  requisite,  will  render  the  drawer 
and  endorsers  of  a bill  or  the  endorsers 
of  a note  liable  to  the  holder.  But  the 
drawer  and  endorsers  may  tender  the 
[ money  at  any  time  before  a writ  has  been 
issued,  though  the  acceptor  must  pay  the 
I hill  on  presentment,  and  cannot  plead  a 
subsequent  tender.  1 Marsh.  36;  5 
Taunt.  240;  S.  C.  8 East,  168. 

9.  — § 7.  The  same  reasons  which  will 
excuse  the  want  of  a presentment,  will 
in  general  excuse  a want  of  protest.  8ec 
Presentment,  c<mtructs}  n.  8,  9. 

10.  — § 8.  A want  of  notice  may  be 
waived  by  the  party  to  be  affected,  after 
a full  knowledge  of  the  facts  that  the 
holder  has  no  just  cause  for  the  neglect 
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or  omission.  Story  on  P.  N.  § 358; 
sec  Presentment,  contracts,  n.  9. 

Notice  to  produce  papers,  prac- 
tice, evidence.  When  it  is  intended  to 
give  secondary  evidence  of  a written  in- 
strument or  paper,  which  is  iu  the  pos- 
session of  the  operate  party,  it  is  in 
general  requisite  to  give  him  notice  to 
produce  the  same  on  the  trial  of  the 
cause,  before  such  secondary  evidence 
can  l»c  admitted. 

2.  — To  this  general  rule  there  are 

some  exceptions:  1st,  In  cases  where, 
from  the  nature  of  the  proceedings,  the 
party  in  jKissession  of  the  instrument 
has  notice  that  he  is  charged  with  the 
possession  of  it,  as  in  the  ease  of  trover 
for  a bond.  14  East,  R.  274  ; 4 Taunt. 
It.  805 ; 0 S.  & R.  154;  4 Wend.  020; 
1 Camp.  143.  2d,  Wheu  the  party  in 

possession  hits  obtained  the  instrument 
by  fraud.  4 Ksp.  R.  250.  Vide  1 Phil. 
Ev.  425 ; 1 Stark.  Bv.  302 ; Rose.  Civ. 
Ev.  4. 

3.  — It  will  bo  proper  to  consider  the 
form  of  the  notice ; to  whom  it  should 
be  given ; when  it  must  be  served ; and 
its  effects. 

4.  — 1.  In  general  a notice  to  produce 
papers  ought  to  be  given  iu  writing,  and 
state  the  title  of  the  cause  in  which  it  is 
proposed  to  use  the  papers  or  instru- 
ments required.  2 .Stark.  R.  19;  S.  C. 
3 E.  C.  L R.  222 ; it  seems,  however, 
that  the  notice  may  be  by  parol.  I 
Cainpb.  R.  440.  It  must  describe  with 
sufficient  certainty  the  papers  or  instru- 
ments called  for,  and  must  not  be  t<»o 
general,  and  by  that  means  be  uncer- 
tain. R.  & M.  341 ; McCl.  & Y.  139. 

5.  — 2.  The  notice  may  be  given  to 
the  party  himself,  or  to  his  attorney.  3 
T.  It.  306;  2 T.  R.  203,  (n.);  R.  & M. 
327  ; 1 M.  .S:  M.  96. 

6.  — 3.  The  notice  must  be  served  a 
reasonable  time  before  trial,  so  as  to 
afford  an  opportunity  to  the  party  to 
search  for  and  produce  the  instrument 
or  paper  in  question.  1 Stark.  It.  283; 
S.  C.  2 E.  C.  1j.  R.  391 ; R.  & M.  47, 
327  ; 1 M.  & M.  96,  335,  (n.) 

7.  — 4.  When  a notice  to  product'  an 
instrument  or  paper  in  the  cause  has 
been  proved,  and  it  is  also  proved  that 
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| such  paper  or  instrument  was,  at  the 
I time  of*  tlie  notice,  iu  the  hands  of  the 
party  or  his  privy,  and  upon  request  in 
, court  he  refuses  or  neglects  to  produce 
I ltJ  the  J^rty  having  given  such  notice, 
and  made  such  proof,  will  be  entitled  to 
i give  secondary  evidence  of  such  paper  or 
instrument,  thus  withheld. 

3. — The  15th  section  of  the  judiciary 
| act  of  the  United  States  provides  “ that 
all  the  courts  of  the  United  States  shall 
have  power,  in  the  trial  of  actions  at 
law,  on  motion  and  duo  notice  thereof 
lK»ing  given,  to  require  the  parties  to 
produce  books  or  writings  in  their  pos- 
session or  power,  which  contain  evidence 
)»ert  incut  to  the  issue,  in  eases  aud  un- 
der circumstances  where  they  might  bo 
compelled  to  produce  the  same  by  the 
ordinary  rules  of  proceeding  in  chancery; 
and  if  a plaintiff  shall  fail  to  comply 
I with  such  order  to  produce  books  or 
writings,  it  shall  be  lawful  for  the  courts, 
respectively,  on  motion,  to  give  the  like 
judgment,  for  the  defendant,  us  iu  cases 
of  nonsuit;  and  if  the  defendant  fail 
to  comply  with  such  order  to  pnaluce 
books  or  writings,  it  shall  be  lawful  for 
the  courts,  respectively,  on  motion  as 
aforesaid,  to  give  judgmeut  against  him 
I or  her  by  default.” 

1 9- — The  proper  course  to  pursue  un- 
der this  act,  is  to  move  the  court  for  an 
order  on  the  opposite  party  to  produce 
such  books  or  papers.  See  as  to  the 
rules  in  courts  of  equity  to  compel  the 
production  of  books  ami  papers.  1 Buldw. 
Rep.  388,  9;  1 Yem.  408,  425  ; 1 
Sch.  & Lef.  222;  1 I\  Wins.  731,  732; 

2 1\  Wins.  749;  3 Atk.  360.  See 
Evidence , secondary. 

Notice  to  qi.it.  It  is  a request  from 
a landlord  to  bis  tenant,  to  quit  the  pre- 
mises leased,  and  to  give  possession  of 
the  same  to  him,  the  landlord,  at  a time 
therein  mentioned. 

2.  — It  will  be  proper  to  consider,  1, 
the  form  of  the  notice ; 2,  by  whom  it 
is  to  be  given ; 3,  to  whom;  4,  the  mode 
of  serving  it ; 5,  at  what  time  it  must 
be  served ; 6,  what  will  amount  to  a 
waiver  of  it. 

3.  — § 1 . The  form  of  die  notice.  The 
notice  or  demand  of  possession  should 
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contain  a request  from  the  landlord  to 
the  tenant  or  person  in  possession,  to 
emit  the  premises  which  he  holds  from 
the  landlord,  (which  premises  ought  to 
be  particularly  described,  as  being  situ- 
ate in  the  street  and  city  or  place,  or 
township  and  county,)  and  to  deliver 
them  to  him  on  or  before  a day  certain, 
generally  when  the  lease  is  for  a year, 
the  same  day  of  the  year  on  which  the 
lease  commences.  Hut  where  there  is 
some  doubt  as  to  the  time  when  the 
lease  is  to  expire,  it  is  proper  to  add, 
“ or  at  the  expiration  of  the  current  year 
of  your  tenancy.”  2 Ksp.  N.  1*.  C.  5*9. 
It  should  he  dated,  signed  by  the  land- 
lord himself,  or  by  some  person  in  his 
name,  who  has  been  authorized  by  him, 
and  directed  to  the  tenant.  The  notice 
must  include  all  the  premises  under  the 
same  demise ; for  the  landlord  caouot  de- 
termine the  tenancy  as  to  part  of  the 
premises  demised,  and  continue  it  as  to 
the  residue.  For  the  purpose  of  bring- 
ing an  ejectment,  it  is  not  necessary  that 
the  notiee  should  Ik*  in  writing,  except 
when  required  to  bo  so  under  an  express 
agreement  between  the  parties.  Com. 
Dig.  Estate  by  Grunt,  G 11,  n.p.  Hut 
it  is  the  general  and  safest  practice  to 
give  written  notices,  and  it  is  u precau- 
tion which  should  always,  when  possible, 
be  observed,  as  it  prevents  mistakes,  and 
renders  the  evidence  certain  and  correct. 
Care  should  be  taken  that  the  words  of 
a notice  be  clear  and  decisive,  without 
ambiguity,  or  giving  an  alternative  to 
the  tenant,  for  if  it  be  really  ambiguous 
or  optional,  it  will  be  invalid.  Adams 
on  Ej.  122. 

4. — § 2.  As  to  the  jterson  by  whom 
the  notice  is  to  be  given.  It  must  be 
given  by  the  person  interested  in  the 
premises  or  his  agent  properly  appointed. 
Adams  on  Ej.  120.  As  the  tenant  is  to 
act  upon  the  notice  at  the  time  it  is 
given  to  hiiu,  it  is  necessary  that  it 
should  bo  such  as  he  may  act  upon  with 
security,  and  should,  therefore,  be  bind- 
ing upon  all  the  parties  concerned  at  the 
time  it  is  given.  Where,  therefore,  se- 
veral persous  are  jointly  interested  in  the 
premises,  they  all  must  join  in  the  no- 
tice ; and  if  any  of  them  be  not  a party 


at  the  time,  no  subsequent  ratification 
by  him  will  he  sufficient  by  relation  to 
render  the  notice  valid.  5 East,  491  ; 2 
J'hil.  Ev.  184.  Hut  if  the  notice  be 
given  by  an  agent,  it  is  sufficient  if  his 
authority  is  afterwards  recognized.  3 B. 
& A.  689. 

5.  — § 3.  As  to  tiu'  pawn  to  whom  the 
not  ire  should  given.  When  the  rela- 
tion of  landlord  and  tenant  subsists, 
difficulties  can  seldom  occur  as  to  the 
party  upon  whom  the  notice  should  bo 
served.  It  should  invariably  bo  given 
to  the  tenant  of  the  party  serving  the 
notice,  notwithstanding  a part  may  have 
been  underlet,  or  the  whole  of  the  pre- 
mises may  have  been  assigned.  Adams 
on  Ej.  119;  2 New  Rep.  330,  and  vide 
14  East,  234;  unless,  perhaps,  the 
lessor  hits  recognized  the  sub-tenant  as 
his  tenant.  10  Johns.  270.  When  the 
premises  are  in  possession  of  two  or  more 
as  joint-tenants  or  tenants  in  common, 
the  notice  should  he  to  all ; a notice  ad- 
dressed to  all,  and  served  upon  oue  only, 
will,  however,  be  a good  notice.  Adams 
on  Ej.  123. 

6.  — § 4.  As  to  the  mode  of  serving  the 
notice.  The  person  about  serving  the 
notice  should  make  two  copies  of  it, 
both  signed  by  the  proper  person,  then 
procure  one  or  more  respectable  persons 
for  witnesses,  to  whom  he  should  show 
the  copies,  who,  upon  comparing  them, 
aud  finding  them  alike,  are  to  go  with 
the  person  who  is  to  serve  the  notice. 
The  person  serving  the  notice  then  iu 
their  presence,  should  deliver  oue  of 
these  copies  to  the  tenant  j>ersonally,  or 
to  one  of  his  family,  at  his  usual  place 
of  abode,  although  the  same  be  not  upon 
the  demised  premises,  2 I'hil.  Kv.  185; 
or  serve  it  upon  the  person  in  possession, 
and  where  the  tenant  is  not  in  possession, 
a copy  may  be  served  on  him  if  he  can 
he  found,  and  anotheg  on  the  person  in 
possession.  The  witnesses  should  then 
for  the  sake  of  security,  sign  their  names 
on  the  back  of  the  copy  of  the  notiee 
retained,  or  otherwise  mark  it  so  as  to 
identify  it,  and  they  should  also  state 
the  manner  in  which  the  notice  was 
served.  In  the  ease  of  a joint  demise 
to  two  defendants,  of  whom  one  alouo 
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resided  upon  the  premises,  proof  of  the 
service  of  the  notice  upon  him  has  been 
held- to  be  sufficient  ground  for  the  jury 
to  presume  that  the  notiee  so  served 
upon  the  premises,  has  reached  the  other 
who  resided  in  another  place.  7 East, 
553;  5 Esp.  N.  P.  0.  190. 

7. — § 5.  At  what  time  it  must  he  served. 
It  must  be  given  three  mouths  before  the 
expiration  of  the  lease.  Difficulties  some- 
times arise  as  to  the  period  of  the  com- 
mencement of  the  tenancy,  and  when  a 
regular  notice  to  quit  on  any  particular 
day  is  given,  aud  the  time  when  tin; 
terra  began  is  unknowm,  the  effect  of 
such  notice  as  to  its  being  evidence  or 
not  of  the  commencement  of  the  tenancy, 
will  depend  upon  the  particular  circum- 
stances of  its  delivery ; if  the  tenant 
haviug  beeu  applied  to  by  his  landlord 
respecting  the  time  of  the  commence- 
ment of  the  tenancy,  has  informed  him 
it  hegau  on  a certain  day,  and  in  conse- 
quence of  such  information  a notice  to 
quit  on  that  day  is  given  at  a subsequent 
period,  the  tenant  is  concluded  by  his 
act,  and  will  not  be  permitted  to  prove 
that  in  point  of  fact,  the  tenancy  has  a 
different  commencement ; nor  is  it  mate- 
rial whether  the  information  be  the  result 
of  design  or  ignorance,  as  the  landlord  is 
in  both  instances  equally  led  into  error. 
Adams  on  Kj.  180;  2 Esp.  N.  P.  0. 
085;  2 Phil.  Ev.  180.  In  like  manner 
if  the  tenant  at  the  time  of  delivery  of 
the  notice,  assent  to  the  terms  of  it,  it 
will  waive  any  irregularity  as  to  the 
period  of  its  expiration,  but  such  assent 
must  be  strictly  proved.  4 T.  It.  801 ; 
2 Phil.  Ev.  188.  When  the  landlord  is 
ignorant  of  the  time  when  the  term  com- 
menced, a notice  to  quit  may  be  given 
not  specifying  any  particular  day,  but 
ordering  the  tenant  in  gencrul  terms  to 
quit  and  deliver  up  the  possession  of  the 
premises,  at  the  end  of  the  current  year 
of  his  tenancy  thereof,  which  shall  expire 
next  after  the  end  of  three  months  from 
the  date  of  the  notice.  See  2 Esp.  N. 
P.  0.  589. 

8. — § G.  II 'hat  will  amount  to  a 
waiver  of  the  notice.  The  acceptance 
of  rent  accruing  subsequently  to  the 
expiration  of  the  notice  is  the  most 


usual  means  by  which  a waiver  of  it 
may  be  produced,  but  the  acceptance  of 
such  runt  is  open  to  explanation;  and  it 
is  the  proviuce  of  the  jury  to  decide 
with  what  views,  and  under  what  circum- 
stances the  rent  is  paid  and  received. 
Adams  on  Ej.  189.  If  the  money  bo 
taken  with  an  express  declaration  that 
the  notice  is  not  thereby  intended  to  be 
waived,  or  accompanied  by  other  circum- 
stances which  may  induce  an  opinion 
that  the  landlord  did  not  intend  to  con- 
tinue the  tenancy,  no  waiver  will  be  pro- 
duced by  the  acceptance;  the  rent  must 
be  paid  aud  received  us  rent , or  the 
notice  will  remain  in  force.  Cowp.  248. 
The  notice  may  also  be  waived  by  other 
acts  of  the  landlord  ; but  they  arc  gene- 
rally open  to  explanation,  aud  the  par- 
ticular act  will  or  will  not  bo  a waiver 
of  the  notice,  according  to  the  circum- 
stances which  attend  it.  2 East,  28G ; 
10  East,  18;  IT.  R.  58.  It  has  been 
held  that  a notice  to  quit  at  the  end  of  a 
certain  year  is  not  waived  by  the  land- 
lord’s permitting  the  tenant  to  remain  in 
possession  an  entire  year  after  the  expi- 
ration of  the  notice,  notwithstanding  the 
tenant  held  by  an  improving  lease,  that 
is,  to  clear  and  fence  the  land  and  pay 
the  taxes.  1 Biun.  383.  In  cases,  how- 
ever, where  the  act  of  the  landlord  can- 
not be  qualified,  but  must  of  necessity  be 
taken  as  a confirmation  of  the  tenancy, 
as  if  ho  distrain  for  rent  accruing  after 
the  expiration  of  the  notice,  or  recover 
in  an  action  for  use  and  occupation,  the 
notice  of  course  will  be  waived.  Adams 
on  Ej.  144;  1 II.  Bl.  311. 

NOTING,  is  the  name  of  the  minute 
made  by  a notary  on  a bill  of  exchange, 
after  it  has  been  presented  for  acceptance 
or  payment,  consisting  of  the  initials  of 
his  name,  the  date  of  the  day,  mouth  and 
year  when  such  presentment  was  made, 
and  the  reason,  if  any  has  been  assigned, 
for  non-acecptauce  or  non-payment,  to- 
gether with  his  charge.  The  noting  is 
not  indispensable,  it  being  ouly  a {art 
of  the  protest ; it  will  not  supply  the 
protest.  4 T.  B.  175;  Chit,  ou  Bills, 
280,  398.  See  Protest. 

NOTORIETY,  evidence,  is  that  which 
is  generally  known. 
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2. — Thin  notoriety  is  of  fact  or  of  law. 
In  general  the  notoriety  of  a fact  is  not 
sufficient  to  found  u judgment  or  to  rely 
on  its  truth;  1 Ohio  Koj>.  207 ; but  there 
are  some  feet#  of  which,  in  consequence 
of  their  notoriety,  the  court  will,  **i to 
motUf  take  cognizance ; for  example, 
facts  stat«‘d  in  ancient  histories,  Skin. 
K.  14;  1 Ventr.  K.  140;  2 East,  llcp. 
404  ; 0 Ves.  jr.  847  ; 10  Ves.  jr.  854 ; 

8 John.  K.  p.  885;  1 Binn.  H.  890; 
recitals  in  statutes,  Co.  Litt.  19  b;  4 M. 
k iS.  542 ; and  in  the  law  text  books,  4 
Inst.  240;  2 Kuss.  818;  and  tin;  jour- 
nals of  the  legislatures,  are  considered 
of  such  notoriety  that  they  need  not  be 
otherwise  proved. 

8. — The  court#  of  the  United  States 
take  judicial  notice  of  the  port#  and 
waters  of  the  United  States,  in  which 
the  tide  ebbs  and  flows.  8 Dali.  297 ; 

9 Wheat.  874;  10  Wheat.  428;  7 Pot. 
342.  They  take  like  notice  of  the  bounda- 
ries of  the  several  states  and  judicial 
districts.  It  would  l>c  altogether  unne- 
cessary, if  not  absurd,  to  prove  the  fact 
that  London  in  Great  Hritaiu  or  Paris 
iu  France  is  not  within  the  jurisdiction 
of  an  Amereian  court,  because  the  feet 
is  notoriously  known. 

4.  — It  is  difficult  to  say  what  will 
amount  to  such  notoriety  as  to  render 
any  other  proof  unnecessary.  This  must 
depend  upon  many  circumstances;  in  one 
case,  i>erhnpH  upon  the  progress  of  human 
knowledge  in  the  fields  of  science,  in 
another,  on  the  extent  of  information  on 
the  state  of  foreign  countries,  and  in  all 
such  instances  upon  the  accident  of  their 
being  little  known  or  publicly  communi- 
cated. The  notoriety  of  the  taw  is  such 
that  the  judges  are  always  bound  to  take 
not.i<5e  of  it ; statutes,  precedents  and  text 
books  arc  therefore  evidence  without  any 
other  proof  than  their  production.  Gres- 
ley,  Ev.  298.  The  courts  of  the  United 
Suites  take  judicial  notice  of  all  laws  and 
jurisprudence  of  the  several  states,  in 
which  they  exercise  original  or  appellate 
jurisdiction.  9 Pet.  607,  024. 

5.  — The  doctrine  of  the  civil  and 
canon  laws  is  similar  to  this.  Boehmer 
in  tit.  10,  de  probat.  lib.  2,  t.  19,  n.  2; 
Mascardus,  de  probat.  couclus.  1106, 


1 107,  ct  seq. ; Menock.  de  prcesunipt. 
lib.  1 , queest.  63,  Ac. ; Toullier,  Dr.  Civ. 
Fran.  liv.  8,  c.  0,  n.  18  ; Diet,  do  Jurisp. 
mot  Notoricte;  1 Th.  Co.  Lilt.  26,  n.  16; 
2 Id.  63,  n.  (A);  Id.  384,  n.  6;  Id.  613, 
u.  (T  3);  9 Dana,  28;  12  Verm.  178; 
5 Port.  382;  1 ('hit,  PI.  216,  225. 

NOVA  CUSTOM  A.  The  name  of 
an  imposition  or  duty  iu  England.  Vide 
A ntiu  va  Cwttoma . 

NOVA  STATUTA.  New  Statutes. 
The  name  given  to  the  statutes  com- 
mencing with  the  reign  of  Edward  111. 
V ide  Vetera  Statu/a. 

N( )\M  N A R RATI ONES.  The  title 
of  an  ancient  English  book,  written  dur- 
ing the  reign  of  Edward  111.  It  con- 
sists of  declarations  and  some  other 
pleadings. 

NOVATION,  in  the  cicil  law.  1. 
Novation  is  a substitution  of  a new  for 
an  old  debt.  The  old  debt  is  extinguish- 
ed by  the  new  one  contracted  in  its  stead; 
a novation  may  Ik:  made  in  three  different 
ways,  which  form  three  distinct  kinds  of 
novations. 

2. — The  first  takes  place,  without  the 
intervention  of  any  new  person  where  a 
debtor  contracts  a new  engagement  with 
his  creditor,  in  consideration  of  being 
liberated  from  the  former.  This  kind 
has  no  appropriate  name,  and  is  called  a 
novation  generally. 

8. — The  second  is  that  which  takes 
place  by  t he  intervention  of  a new  debtor, 
where  another  person  becomes  a debtor 
instead  of  a former  debtor,  and  is  accepted 
by  the  creditor,  who  thereupon  dischargee 
the  first  debtor.  The  i»erson  thus  ren- 
dering himself  debtor  for  another,  who 
is  in  consequence  discharged,  is  called 
expromissor;  and  this  kind  of  novation 
is  called  cjrjtromuuto. 

4.  — The  third  kind  of  novation  takes 
place  by  the  intervention  of  a new  credi- 
tor where  a debtor,  for  the  purpose  of 
being  discharged  from  his  original  credi- 
tor, by  order  of  that  creditor,  contracts 
some  obligation  in  favour  of  a new  credi- 
tor. There  is  also  a particular  kind  of 
novation  called  a delegation.  Poth.  Obi. 
pt,  8,  c.  2,  art.  1 . See  Delegation. 

5.  — 2.  It  is  a settled  principle  of  the 
common  law,  that  a mere  agreement  to 
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substitute  any  other  thing  in  lieu  of  the 
original  obligation  is  void,  unless  actually 
carried  iuto  execution  and  accepted  as 
satisfaction.  No  action  can  be  maintain- 
ed upon  the  new  agreement,  nor  cau  the 
agreement  be  pleaded  as  a bar  to  the 
original  demand.  Sec  Accord.  Hut 
where  an  agreement  is  entered  into  by 
deed,  that  deed  gives,  in  itself,  a sub- 
stantive cause  of  action,  and  the  giving 
such  deed  may  be  sufficient  accord  and 
satisfaction  for  a simple  contract  debt. 

1 Burr.  9 ; Co.  Litt.  212,  b. 

0. — The  general  rule  seems  to  be  that 
if  one  indebted  to  another  by  simple  con- 
tract, give  his  creditor  a promissory  note, 
drawn  by  himself,  for  the  same  sum, 
without  any  new  consideration,  the  new 
note  shall  not  be  deemed  a satisfaction 
of  the  original  debt,  unless  so  intended 
and  accepted  by  the  creditor.  15  Serg.  | 
k liawle,  102;  1 Mill’s  (N.  V.)  U.  510; 

2 Wash.  C.  C.  Rep.  191  ; 1 Wash.  C. 
C.  U.  150,  321;  2 John.  Gas.  488; 
Pet.  C.  G.  Rep.  200 ; 2 Wash.  G.  G. 
li.  24,  512;  3 Wash.  G.  G.  R.  396; 
Addis.  39;  5 Day,  511  ; 15  John.  224; 

1 Coweu,  711;  see  8 Greenl.  298;  2 
Greenl.  121;  4 Mason,  348;  9 Watts, 
273 ; 10  Pet.  532 ; 0 Watts  & Serg.  105, 
108.  But  if  he  transfer  the  uote,  he  can- 
not sue  on  the  original  contract  as  long 
ns  the  note  is  out  of  his  possession.  1 
Peters’s  R.  207.  Sec  generally  Dig- 
charye ; 4 Mass.  Rep.  93  ; G Mass.  R. 
371  ; 1 Pick.  R.  415;  5 Mass.  R.  11 ; 
13  Mass.  R.  148;  2 N.  11.  Rep.  525; 
9 Mass.  247 ; 8 Pick.  522 ; 8 Gowen, 
390;  Coop.  Just.  582;  How  on  Partn. 
185;  7 Viu.  Abr.  307;  Louis.  Code, 
art.  2181  to  2194  ; 3 Watts  k S.  270; 
9 Watts,  280  ; 10  S.  k R.  307 ; 4 Watts, 
378 ; 4 Watts  & Serg.  94  ; Toull.  h.  t. ; 
Doiuat,  h.  t. ; Balloz,  Diet.  b.  t. ; Merl. 
Rep.  li.  t. ; Clef  des  Lois  Romanics,  h. 
t. ; Azo  & Man.  lust.  t.  11,  e.  2,  §4; 
Burge  on  Sur.  B.  2,  c.  5,  p.  106. 

NOVEL  ASSIGNMENT.  Vide  New 
Atsignment. 

NOVEL  DISSEISIN,  the  name  of 
an  old  remedy  which  was  given  for  a 
new  or  recent  disscisiu. 

2. — When  tenant  in  fee  simple,  fee 
tail,  or  for  term  of  life,  was  put  out,  and 


disseised  of  his  lauds  or  tenements,  rente, 
and  the  like,  he  might  sue  out  a writ  of 
assize  or  novel  disscisiu ; and,  if  upon 
trial,  lie  could  prove  his  title,  and  his 
actual  seisin,  and  the  disseisin  by  the 
present  tenant,  he  was  entitled  to  have 
judgment  to  recover  his  seisin  and  dam- 
ages for  the  injury  sustained.  3 Bl.  Com. 
187.  This  remedy  is  obsolete. 

NOVELL/E  LEONIS.  The  ordi- 
nances of  the  emperor  Leo,  which  were 
made  from  the  year  887  till  the  year 
893,  are  so  culled.  These  novels  changed 
many  rules  of  the  Justinian  law.  This 
collection  contains  one  hundred  and  thir- 
teen novels,  written  originally  in  Greek, 
and  afterwards,  in  1500,  translated  iuto 
Latin,  by  Agiloeus. 

N O V E LS,  civil  law.  The  mime  given 
to  some  constitutions  or  laws  of  some  of 
the  Roman  emperors ; this  uame  was  so 
given  because  they  were  new  or  posterior 
to  the  laws  which  they  had  before  pub- 
lished. The  novels  were  made  to  supply 
what  had  not  been  foreseen  in  the  pre- 
ceding laws,  or  to  amend  or  alter  the 
laws  in  force. 

2. — Although  the  Novels  of  Justinian 
arc  the  best  known,  and  when  the  word 
Novels  only  is  mentioned,  those  of  Jus- 
tinian are  always  intended,  he  was  not 
the  tirst  who  gave  the  uame  of  Novels  to 
his  constitutions  aud  laws.  Some  of  the 
acts  of  Theodosius,  Valentinien,  Leo, 
Severus,  Anthemius,  and  others,  were 
also  called  Novels.  But  the  Novels  of 
the  emperors  who  preceded  Justiuian  had 
not  the  force  of  law,  after  the  enactment 
of  the  law  by  order  of  that  emperor. 
Those  Novels  are  not,  however,  entirely 
useless,  because  the  Code  of  Justinian 
having  been  composed  mainly  from  the 
Theodosian  Code  and  the  Novels,  the 
latter  frequently  remove  doubts  which 
arise  on  the  construction  of  the  Code. 
The  Novels  of  Justinian  form  the  fourth 
part  of  the  Corpus  Juris  Civil  is.  They 
are  directed  either  to  some  officer,  or  an 
archbishop  or  bishop,  or  to  some  private 
individual  of  Constantinople;  hut  they 
all  had  the  force  and  authority  of  law. 
The  number  of  the  Novels  is  uncertain. 
The  118th  Novel  is  the  foundation  and 
groundwork  of  the  English  statute  of 
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distribution  of  intestates’  effects,  which 
has  been  copied  into  many  states  of  the 
Union.  Vide  1 P.  Wins.  27 ; Pr.  in 
Chan.  693. 

NOVUS  HOMO,  a new  man;  this 
term  is  applied  to  a man  who  has  been 
pardoned  of  a crime,  by  which  he  is  re- 
stored to  society,  and  is  rehabilitated. 

NOXAL  ACTION,  civil  law,  is  a 
personal,  arbitrary,  and  indirect  action 
in  favour  of  one  who  has  been  injured 
by  tlie  slave  of  another,  by  which  the 
owner  or  master  of  the  slave  was  com- 
pelled either  to  pay  the  damages  or 
abandon  the  slave.  Vide  Abandonment 
for  tort x,  and  Inst.  4,  8 ; Pig.  9,  4 ; 
Code,  3,  41. 

N CPI  US,  civil  laic.  One  who  is  of 
u proper  age  to  be  married.  Dig.  32,  51 . 

NUDE.  Naked.  Figuratively,  this 
word  is  applied  to  various  subjects. 

2. — A nude  contract,  nudum  pactum , 
(q.  v.)  is  one  without  a consideration  ; 
nude  matter,  is  a bare  allegation  of  a 
thing  done,  without  any  evidence  of  it. 

Nuiik  MATTER.  A bare  allegation 
unsupported  by  evidence. 

NUDUM  PACTUM,  contract is  a 
contract  made  without  a consideration  ; 
it  is  called  a nude  or  uuked  contract, 
because  it  is  not  clothed  with  the  consi- 
deration required  by  law,  in  order  to 
give  au  action. 

2.  — There  are  some  contracts  which, 
in  consequence  of  their  forms,  import  a 
consideration,  as  scaled  instruments,  and 
bills  of  exchange,  and  promissory  notes, 
which  are  generally  good  although  no 
consideration  appears. 

3.  — A nudum  pactum  may  be  avoided, 
aud  is  not  binding. 

4.  — Whether  the  agreement  be  verbal 
or  in  writing,  it  is  still  a nude  pact. 
This  has  been  decided  in  England,  7 T. 
It.  350,  note;  7 Pro.  P.  C.  550;  and 
in  this  country,  4 John.  It.  235 ; 5 
Mass.  It.  301,  392;  2 Day’s  It.  22.  It 
is  a rule  that  no  actiou  can  be  maintained 
on  a naked  contract ; ex  nudo  pacta  non 
oritur  actio.  2 PI.  Com.  445;  1(3  V'in. 
Ab.  16. 

5.  — This  term  is  borrowed  from  the 
civil  law,  and  the  rule  which  decides 
upon  the  uullity  of  its  effects,  yet  the 


common  law  has  not  in  any  degree  been 
influenced  by  the  notions  of  the  civil 
law,  in  defining  what  constitutes  a nudum 
pactum.  Dig.  19,  5,  5;  see  on  this  sub- 
ject a learned  note  in  Fonbl.  Kq.  335, 
and  2 Kent,  Com.  364.  Toullicr  defines 
nudum  pactum  to  be  au  agreement  not 
executed  by  one  of  the  parties,  tom.  6, 
n.  13,  page  10.  Vide  16  Vin.  Ab.  16; 
1 Supp.  to  Vcs.  jr.  514;  3 Kent,  Com. 
364;  1 Chit.  Pr.  113;  and  art.  Consid- 
eration. 

NUISANCE,  crim . law , torts.  This 
word  means  literally  annoyance ; in  law, 
it  signifies,  according  to  Plackstone, 
“ anything  that  worketh  hurt,  inconveni- 
ence or  damage."  3 Comm.  216. 

2.  — Nuisances  arc  either  public  or 
common,  or  private  nuisances. 

3.  — 1.  A public  or  common  nuisance 
is  such  an  inconvenience  or  troublesome 
offence,  as  annoys  the  whole  community 
in  general,  and  not  merely  some  particu- 
lar person.  1 Hawk.  P.  C.  197  ; 4 PI. 
Com.  166-7.  To  constitute  a pulAic 
nuisance,  there  must  be  such  a number 
of  persons  annoyed,  that  the  offence  can 
no  longer  be  considered  a private  nui- 
sance : this  is  a fact,  generally,  to  bo 
judged  of  by  the  jury.  1 Burr.  337 ; 
4 Esp.  C.  200 ; 1 Str.  686,  704  ; 2 Chit. 
Cr.  Law,  607,  n.  It  is  difficult  to  define 
what  det/rte  of  annoyance  is  necessary 
to  constitute  a nuisance.  In  relation  to 
offensive  trades,  it  seems  that  when  such 
a trade  renders  the  enjoyment  of  life  and 
property  uncomfortable,  it  is  a nuisance, 
1 Purr.  333 ; 4 Rog.  Rec.  87 ; 5 Esp. 
C.  217 ; for  the  neighbourhood  have  a 
right  to  pure  and  fresh  air.  2 Car.  & P. 
485;  S.  C.  12  E.  C.  L.  R.  226;  6 
Rogers’s  Rec.  61. 

4.  — A thing  may  be  a nuisance  in 
one  place,  which  is  not  so  in  another; 
therefore  the  situation  or  locality  of  the 
nuisance  must  be  considered.  A tallow 
chandler  setting  up  his  business  among 
other  tallow  chandlers,  and  increasing 
the  noxious  smells  of  the  neighbourhood, 
is  not  guilty  of  setting  up  a nuisance, 
unless  the  annoyance  is  much  increased 
by  the  new  manufactory.  Peake’s  Cas. 
91.  Such  an  establishment  might  be  a 
nuisance  in  a thickly  populated  town  of 
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merchants  and  mechanics,  where  no  such 
business  was  carried  on. 

5.  — Public  nuisances  arise  in  conse- 
quence of  following  particular  trades,  by 
which  the  air  is  rendered  offensive  and 
noxious.  Cro.  Car.  510;  Hawk.  B.  1, 
c.  75,  s.  10.  2 Ld.  Kayni.  1103;  1 
Burr.  333 ; 1 Str.  680 ; or  from  acts  of 
public  indecency ; as  bathing  in  a public 
river,  in  sight  of  the  neighbouring  houses, 
1 Iluss.  Cr.  302 ; 2 Cumpb.  R.  80 ; 
Sid.  168  ; or  for  acts  tending  to  a breach 
of  the  public  pace,  as  for  drawing  a 
number  of  persons  in  a field  for  the  pur- 
pose of  pigeon-shooting,  to  the  disturb- 
ance of  the  neigh  hour  hood ; 3 B.  & A. 
184;  S.  C.  23  Eng.  C.  L.  U.  52;  or 

keeping  a disorderly  house,  1 Russ.  Cr. 
2D8 ; or  a gaming  house,  1 Russ.  Cr. 
299 ; Hawk.  b.  1,  e.  75,  s.  6;  or  a 
Imwdy  house,  Hawk.  b.  1,  c.  74,  s.  1 ; 
Buc.  Ab.  Nuisance,  A ; 9 Conn.  It.  350; 
or  a dangerous  animal,  known  to  be 
such,  and  suffering  him  to  go  at  large, 
as  a largo  bull-dog  accustomed  to  bite 
people,  4 Burn's  Just.  578 ; or  expmng 
a person  having  a contagious  disease,  as 
the  small-pox,  in  public,  4 M.  & S.  73, 
272,  uud  the  like. 

6.  — 2.  A private  nuisance  is  anything 
done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments  of 
another.  3 Bl.  Com.  215;  Finch,  L.  188. 

7.  — These  are  such  as  are  injurious  to 
corporeal  inheritances ; as,  for  example, 
if  a man  should  build  his  house  so  as  to 
throw  the  rain  water  whieh  fell  on  it,  on 
my  land,  F.  N.  B.  184;  or  erect  his 
building,  without  right,  so  as  to  obstruct 
my  ancient  lights,  9 Co.  58 ; keep  hogs 
or  other  animals  so  as  to  incommode 
his  neighbour  and  render  the  air  un- 
wholesome. 9 Co.  58. 

8.  — Private  nuisances  may  also  be  in- 
jurious to  incorporeal  hereditaments.  If, 
for  example,  1 have  a way  annexed  to 
my  estate,  across  another  man’s  land, 
and  he  obstruct  me  in  the  use  of  it,  by 
plowing  it  up,  or  laying  logs  across  it, 
and  the  like.  F.  N.  B.  183;  2 Roll. 
Ab.  140. 

9.  — The  remedies  for  a public  nuis- 
ance are  by  indicting  the  party.  Vide, 
generally,  Com.  Dig.  Action  on  the  case 


for  a nuisance;  Bac.  Ab.  h.  t. ; Vin. 
Ab.  b.  t. ; Nels.  Ab.  h.  t. ; Selw.  N.  P. 
h.  t. ; 3 Bl.  Com.  c.  13;  Russ.  Cr.  b.  2, 
c.  30;  10  Mass.  R.  72 ; 7 Pick.  R.  76; 
1 Root's  Rep.  129;  1 John.  It.  78;  1 
S.  k R.  219;  3 Ycates’s  R.  447;  3 
Anier.  Jurist,  185;  3 Ilurr.  & McH. 
44 1 ; Rose.  Cr.  Ev.  h.  t. ; Chit.  Cr.  L. 
Index,  h.  t.;  Chit.  Pr.  Index,  h.  t.,  aud 
vol.  1,  p.  383. 

NI  L,  law  French,  a barbarous  word 
which  means  to  convey  a negative;  as, 
Nul  ticl  record,  Nul  tied  award. 

Nul  aciard.  No  award.  A plea  to 
nu  action  on  an  arbitration  bond,  when 
the  defendant  avers  that  there  was  no 
legal  award  made.  3 Burr.  1730 ; 2 
Stra.  923. 

Nul  DISSEISIN,  pleading.  No  dis- 
seisin. A plea  in  a real  action,  by  which 
the  defendant  denies  that  there  was  auy 
disseisin  : it  is  a species  of  the  geueral 
issue. 

Nul  tlel  record,  pleading.  No  such 
record. 

2. — When  a party  claims  to  recover 
on  the  evidence  of  a record,  ns  in  an 
action  cm  scire  facias,  or  when  lie  sets 
up  his  defence  on  matter  of  record,  as  a 
former  acquittal  or  former  recover}*,  the 
opposite  party  may  plead  or  reply  nul 
ticl  record,  there  is  no  such  record ; iu 
which  ease  the  issue  thus  raised  is  called 
uu  issue  of  nul  ticl  record , aud  it  is  tried 
by  the  court  by  the  inspection  of  the  re- 
cord. Vide  1 Saund.  92,  n.  3 ; 12  Vin. 
Ab.  188;  1 Phil.  Ev.  307,  8;  Com. 
Dig.  Bail,  It  8 — Certiorari,  A 1 — Plead- 
er 2 W 13,  38 — Record,  C ; 2 McLean, 
511 ; 7 Port.  110;  1 Spencer,  114. 

Nul  TORT,  pleading.  No  wrong. 

2. — This  is  a plea  to  a real  action,  by 
which  the  defendant  denies  that  he  com- 
mitted any  wrong.  It  is  a species  of 
general  issue. 

Nul  waste,  pleading.  This  is  the 
general  issue  in  an  action  of  waste.  Co. 
Entr.  700  a,  708  a.  The  plea  of  nul 
waste  admits  nothing,  hut  puts  the  whole 
declaration  in  issue ; and  iu  support  of 
this  plea  the  defendant  may  give  in  evi- 
dence any  thing  whieh  proves  that  the 
act  charged  is  no  waste,  as  that  it  hap- 
pened by  tempest,  lightuiug,  aud  the 
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like.  Co.  Litt.  283  a;  3 Saund.  238, 
n.  5. 

NULL,  is  properly  what  does  not  ex- 
ist, what  is  not  in  the  nature  of  things. 
In  a figurative  sense  it  signifies  what  lias 
no  more  effect  than  if  it  did  not  exist. 
8 Tonll.  n.  320. 

NULLITY,  signifies  properly  what 
docs  not  exist ; what  is  not  properly  in 
the  nature  of  things.  In  a figurative 
sense,  and  in  law,  it  means  that  which 
has  uo  more  effect  than  if  it  did  not  exist, 
and  also  the  defect  which  prevents  it 
from  having  such  effect.  What  is  abso- 
lutely void. 

2.  — It  is  a rule  of  law  that  what  is 
absolutely  null  produces  no  effects  what- 
ever; as,  if  a man  had  a wife  iu  full  life, 
and  both  aware  of  the  fact,  he  married 
another  woman,  such  second  marriage 
would  be  null  and  without  any  legal 
effect.  Vide  Chit.  Contr.  228 ; 3 Chit. 
Pr.  522;  2 Archb.  Pr.  K.  B.  4th  edit. 
888;  Bay).  Ch.  Pr.  07. 

3.  — Nullities  have  been  divided  into 
absolute  and  relative.  Absolute  nullities 
are  those  which  may  be  insisted  upon  by 
any  one  having  an  interest  in  rendering 
the  act,  deed  or  writing  null,  even  by  the 
public  authorities,  as  a second  marriage 
while  the  former  was  in  full  force.  Every 
thing  fraudulent  is  null  and  void.  Re- 
lative nullities  can  be  invoked  only  by 
those  in  whose  favour  the  law  has  been 
established,  and,  in  fact,  such  power  is 
less  a nullity  of  the  act  thau  a faculty 
which  one  or  more  persons  have  to  oppose 
the  validity  of  the  act. 

4.  — The  principal  causes  of  nullities 
arc, 

1.  Defect  of  form  ; ns,  for  example, 
when  the  law  requires  that  a will  of  lands 
shall  be  attested  l»y  three  witnesses,  and 
it  is  only  attested  by  two.  Vide  117//. 

5.  — 2.  Want  of  will ; as  if  a man  be 
compelled  to  execute  a bond  by  duress, 
it  is  null  and  void.  Vide  llurm. 

6.  — 3.  The  incapacities  of  the  parties; 
as  in  the  cases  of  persons  non  compos 
mentis,  of  married  women’s  contracts, 
and  the  like. 

7.  — 4.  The  want  of  consideration  in 
simple  contracts ; as  a verbal  promise 
without  consideration. 


8.  — 5.  The  want  of  recording  when 
the  law  requires  that  the  matter  should 
be  recorded ; as,  iu  the  case  of  judg- 

I in  cut. 

9.  — 6.  Defect,  of  power  in  the  party 
who  entered  into  a contract  in  behalf  of 
another;  as,  when  an  attorney  for  a spe- 
cial purpose  makes  an  agreement  for  his 
principal  in  relation  to  another  thing. 
Vide  Attorney  i Authority. 

10.  — 7.  The  loss  of  a thing  which  is 
the  subject  of  a contract ; as,  when  A 
sells  1J  his  horse,  both  sup|>osing  him  to 
be  alive,  when  iu  fact  ho  was  dead. 
Vide  Coat  met  ; Sole. 

Vide  Perrin,  Traite  dcs  Nullitls; 
Ilenrion,  Pouvoir  Municipal,  liv.  2,  c. 
,18;  Merl.  Rep.  h.  t. ; Dulioz,  Diet.  h. 
t.  And  see  art.  Void. 

NULL l US  FILIUS.  The  son  of  no 
one ; a bastard. 

2.  — A bastard  is  considered  nullius 
jit i as  as  far  as  regards  his  right  to  in- 
herit. But  the  rule  of  nullius  ji/ivs  docs 
not  apply  in  other  respects. 

3.  — The  mother  of  a bastard,  during 
its  ago  of  nurture,  is  entitled  to  the 
custody  of  her  child,  and  is  bound  to 
maintain  it.  0 S.  & R.  255;  2 John. 
R.  375  ; 15  John.  R.  208  ; 2 Mass.  R. 
109;  12  Maes.  R.  387,  433;  1 New 
Rep.  148;  sed  vide  5 East,  224  n. 

4.  — The  putative  father,  too,  is  en- 
titled to  the  custody  of  the  child  as 
against  all  but  the  mother.  1 Asliiu. 
55.  And,  it  seems,  that  the  putative 
father  may  maintain  an  action,  as.  if  his 
child  wore  legitimate,  for  marrying  him 
without  his  consent,  contrary  to  law. 
Addis.  212.  See  Jkutard ; Child; 
Father;  Mother ; Putative  Father. 

NULLAM  ARBITRUM,  pleading. 
The  name  of  a plea  to  an  action  on  an 
arbitration  bond  for  not  fulfilling  the 
award,  by  which  the  defendant  asserts 
there  is  no  award. 

NULLAM  FECERUNT  ARBI- 
THIUM.  The  name  of  a plea  to  an 
action  of  debt  upon  an  obligation  for  the 
performance  of  an  award,  by  which  the 
defendant  denies  that  he  submitted  to 
arbitration,  Ac.  Bac.  Ab.  Arbitr.  Ac.  G. 

NTJNG  PRO  TUNC,  practice  This 

phrase  which  signifies  now  for  then,  is 
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used  to  express  that  a thing  is  done  at 
one  time  which  ought  to  have  been  per- 
formed another.  Leave  of  court  must 
be  obtained  to  do  things  nunc  pro  tunc, 
and  this  is  granted  to  answer  the  pur- 
poses of  justice,  but  never  to  do  injus- 
tice. A judgment  nunc  pro  tunc  can  be 
entered  only  when  the  delay  has  arisen 
from  the  act  of  the  court.  3 Man.  Gr.  A 
Sc.  970.  Vide  1 V.  & B.  312  ; 1 Moll. 
R.  402 : 13  Price,  K.  004  : 1 Hogan, 
11.  110. 

NUNCIUS,  international  law.  A 
messenger,  a minister;  the  pope’s  legate, 
commonly  called  a nuncio. 

NUNCUPATIVE,  used  to  express 
that  a will  or  testament  has  been  made 
verbally,  ami  not  in  writing.  Vide  Tes- 
tament, nuncupalhw  ; 117//,  nuncuj>ative ; 
1 Williamson  Exec.  59;  Swinib.  Index, 
h.  t. ; Ayl.  Pand.  359 ; 1 Bro.  Civ. 
Law,  288;  Roberts  ou  Wills,  h.  t. ; 4 
Kent,  Com.  504. 

NUNQUAM  INDEBITATUS,  plead- 
X ny.  A plea  to  au  action  of  indebitatus 


assumpsit,  by  which  tho  defendant  as- 
serts t hat  he  is  not  indebted  to  the  plain- 
tiff. G Carr.  & P.  545 ; S.  C.  25  Eng- 
lish Com.  Law  llep.  535 ; 1 Mees.  A 
Weis.  542  ; 1 Q.  B.  77. 

NUPER  OBJIT,  practice.  lie  or 
she  lately  died.  The  name  of  a writ, 
which  in  the  English  law,  lies  for  a sis- 
ter co-heiress,  dispossessed  by  her  copar- 
cener, whereof  their  father,  brother,  or 
any  common  ancestor  died  seised  of  an 
estate  in  fee  simple.  Tenues  de  la  Ley, 
h.  t. ; F.  N.  B.  197. 

NURTURE,  is  the  act  of  tithing  care 
of  children  and  educating  them  : the 
right  to  the  nurture  of  children  generally 
belongs  to  the  father  till  the  child  shall 
arrive  at  the  age  of  fourtccu  years,  and 
not  longer,  'fill  then,  he  is  guardian  by 
nurture.  Co.  Litt.  38  b.  But  in  special 
cases  the  mother  will  be  preferred  to  the 
father,  5 Binu.  R.  520;  2 S.  & It.  174; 
and  after  the  death  of  the  father,  the 
mother  is  guardian  by  nurture,  FI.  1.  1, 
c.  G;  Com.  Dig.  Guardian,  D. 


OATH,  is  a declaration  made  accord- 
ing to  law,  before  a competent  tribunal 
or  officer,  to  tell  the  truth ; or  it  is  the 
act  of  one  who,  when  lawfidly  required 
to  tell  the  truth,  takes  God  to  witness 
that,  what  he  says  is  true.  It  is  a reli- 
gious act  by  which  the  party  invokes  God 
not  only  to  witness  the  truth  and  sin- 
cerity of  his  promise,  but  also  to  nveuge 
his  imposture  or  violated  faith,  or  in 
other  words  to  punish  his  perjury  if  he 
shall  be  guilty  of  it.  10  Toull.  n.  343 
k 348;  Puff,  book  4,  c.  2,  s.  4;  Grot, 
book  2,  c.  13,  a.  1 ; Ruth.  Inst,  book  1, 
ch.  14,  s.  1;  1 Stark.  Kv.  80;  Merl. 
Report.  Convention  ; Dalloz,  Diet.  Scr- 
tteot ; Dor.  n.  692, 

2.  — It  is  proper  to  distinguish  two 
things  in  oaths : 1,  the  invocation  by 
which  the  God  of  truth,  who  knows  all 
things,  is  taken  to  witness ; 2,  the  im- 
precation by  which  he  is  naked  as  a just 
and  all-powerful  being,  to  punish  perjury. 

3.  — The  commencement  of  au  oath  is 


made  by  the  party  taking  hold  of  the 
book,  after  being  required  by  the  officer 
to  do  so,  and  ends  generally  with  the 
I words,  “so  help  you  God,”  and  kissing 
( the  book,  when  the  form  used  is  that  of 
swearing  on  tho  Evangelists.  9 Car.  & 
P.  137. 

4.  — Oaths  are  taken  in  various  forms : 
the  most  usual  is  upon  the  Gospel  by 
taking  the  book  in  the  hand ; tho  words 
commonly  used  arc,  “You  do  swear 
that,”  Ac.,  “so  help  you  God,”  and 
then  kissing  the  book.  The  origin  of 
this  oath  may  be  traced  to  the  Roman 
law,  Nov.  8,  tit.  3;  Nov.  74,  cap.  5; 
Nov.  124,  cap.  1 ; and  the  kissing  tho 
book  is  said  to  be  an  imitatiou  of  the 
priests  kissing  tho  ritual  as  a sign  of 
reverence,  before  ho  reads  it  to  the  peo- 
ple. Rees,  Cycl.  h.  v. 

5.  — Another  form  is  by  the  witness 
or  party  promising  holding  up  his  right 
hand  while  the  officer  repeats  to  him, 
“ You  do  swear  by  Almighty  God,  the 
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searcher  of  hearts,  that/'  Ac.  u Ami 
this  as  you  shall  answer  to  God  at  the 
great  day.” 

6.  — In  another  form  of  attestation 
commonly  called  an  alhrmution,  (q.  v.) 
the  officer  repeats,  11  Vou  do  solemnly, 
sincerely,  and  truly  declare  and  affirm, 
that,,”  Ac. 

7.  — The  oath,  however,  may  bo  varied 
in  any  other  form,  in  order  to  conform 
to  the  religious  opinions  of  the  person 
who  takes  it.  16  Pick.  1 54,  156,  157; 
6 .Mass.  262 ; 2 Gallia.  346;  Ky.  A Mo. 
N.  P.  Cas.  77 ; 2 Hawks,  458. 

8.  — Oaths  may  conveniently  be  di- 
vided into  promissory,  assertory,  judicial 
and  extra-judicial. 

9.  — Among  promissory  oaths  may  be 
classed  all  those  taken  by  pubic  officers 
on  entering  in  office,  to  support  the  con- 
stitution of  the  United  States,  and  to 
perform  the  duties  of  the  office. 

10.  — Custom-house  oaths  and  others 
required  by  law,  not  in  judicial  proceed- 
ings, nor  from  officers  entering  into  of- 
fice, may  be  classed  among  the  assertory 
oaths,  when  the  party  merely  asserts  the 
fact  to  be  true. 

11.  — Judicial  oaths,  or  those  admin- 
istered in  judicial  proceedings. 

12.  — Kxtra-judicial  oaths  are  those 
taken  without  authority  of  law,  which 
though  binding  in  foro  conscumlur,  do 
not  render  the  jHjrsons  who  take  them 
liable  to  the  punishment  of  perjury, 
when  false. 

13.  — Oaths  are  also  divided  into  va- 
rious kinds  with  reference  to  the  purpose 
for  which  they  are  applied ; as  oath  of 
allegiance,  oath  of  calumny,  oath  ad 
litem,  derisory  oath,  oath  of  supremacy, 
and  the  like.  As  to  the  persons  author- 
ized to  administer  oaths,  see  Gilp.  R. 
431);  1 Tyler,  347  ; 1 South.  297;  4 
Wash.  C.  0.  It.  555 ; 2 Black f.  35. 

14.  — The  act  of  congress  of  Juno  1, 
1789,  1 Story's  L.  U.  S.  p.  1,  regulates 
the  time  and  manner  of  admiuisteriug 
certain  oaths  as  follows : — 

§ \.  Be  it  marled)  Jr.,  That  the  oath 
or  affirmation  required  by  the  sixth  arti- 
cle of  the  constitution  of  the  United 
States,  shall  be  administered  in  the  form 
following,  to  wit,  “I,  A B,  do  solemn- 


ly swear  or  affirm  (as  the  case  may  be) 
that  I will  support  the  constitution  of 
the  United  States.”  The  said  oath  or 
affirmation  shall  be  administered  within 
three  days  after  the  passing  of  this  act, 
by  any  one  member  of  the  seuatc,  to  the 
president  of  the  senate,  and  by  him  to 
ull  the  members,  and  to  the  secretary; 
and  by  the  sis-aker  of  the  house  of  re- 
presentatives, to  all  the  members  who 
have  not  taken  a similar  oath,  by  virtue 
of  a particular  resolution  of  the  said 
house,  and  to  the  clerk  : and  in  case  of 
the  absence  of  any  member  from  the 
service  of  either  house,  at  the  time  pre- 
scribed for  taking  the  said  oath  or  affir- 
mation, the  same  shall  be  administered 
to  such  member  when  he  shall  appear  to 
take  his  seat. 

15.  — § 2.  That  at  the  first  session  of 
congress  after  every  general  election  of 
representatives,  the  oath  or  affirmation 
aforesaid  shall  be  administered  by  any 
one  member  of  the  house  of  representa- 
tives to  the  speaker ; and  by  him  to  all 
the  members  present,  and  to  the  clerk, 
previous  to  entering  on  any  other  busi- 
ness ; and  to  the  members  who  shall  af- 
terwards appear,  previous  to  taking  their 
seats.  The  president  of  the  senate  for 
the  time  being,  shall  also  administer  the 
said  oath  or  affirmation  to  each  senator 
who  shall  hereafter  be  elected,  previous 
to  his  taking  his  scat:  and  in  any  future 
case  of  a president  of  the  senate,  who 
shall  not  have  takeu  the  said  oath  or 
affirmation,  the  same  shall  be  adminis- 
tered to  him  by  any  one  of  the  mem- 
bers of  the  senate. 

16.  — § 3.  That  the  members  of  the 
several  state  legislatures,  at  the  next  ses- 
sions of  the  said  legislatures  respectively, 
and  all  executive  and  judicial  officers  of 
the  several  states,  who  have  becu  hereto- 
fore chosen  or  appointed,  or  who  shall 
be  chosen  or  appointed  before  the  first 
day  of  August  next,  and  who  shall  then 
be  in  office,  shall,  within  one  month 
thereafter,  take  the  same  oath  or  affirma- 
tion, except  where  they  shall  have  taken 
it  before ; which  may  be  administered  by 
any  person  authorized  by  the  law  of  the 
state,  in  which  such  office  shall  be  holden, 
to  administer  oaths.  And  the  members 
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°f  the  several  state  legislatures,  anil  all 
executive  and  judicial  officers  of  the 
several  states,  who  shall  be  chosen  or 
appointed  after  the  said  first  day  of 
August,  shall,  before  they  proceed  to 
execute  the  duties  of  their  respective 
offices,  take  the  foregoing  oath  or  affir- 
mation, which  shall  be  administered  by 
the  person  or  persons,  who,  by  the  law 
of  the  state,  shall  be  authorized  to  ad- 
minister the  oath  of  office  ; and  the  per- 
son or  persons  so  administering  the  oath 
hereby  required  to  be  taken,  shall  cause 
a record  or  certificate  thereof  to  be  made, 
in  the  same  manner  as,  by  the  law  of  the 
state,  he  or  they  shall  be  directed  to 
record  or  certify  the  oath  of  office. 

1 7.  — § 4.  That  all  officers  appointed, 
or  hereafter  to  be  appointed,  under  the 
authority  of  the  United  States,  shall,  be- 
fore they  act  in  their  respective  offices, 
bike  the  same  oath  or  affirmation,  which 
shall  be  administered  by  the  person  or 
persons  who  shall  l*e  authorized  by  law 
to  administer  to  such  officers  their  respec- 
tive oaths  of  office;  and  such  officers 
shall  incur  the  same  penalties  in  ease  of 
failure,  as  shall  be  imposed  by  law  in 
case  of  failure  in  taking  their  respective 
oaths  of  office. 

18.  — § 5.  That  the  secretary  of  the 
senate,  and  the  clerk  of  the  house  of  re- 
presentatives, for  the  time  being,  shall, 
at  the  time  of  taking  the  oath  or  affirma- 
tion aforesaid,  each  take  an  oath  or  af- 
firmation in  the  words  following,  to  wit; 
“ I,  A 11,  secretary  of  the  senate,  or 
clerk  of  the  house  of  representatives  (as 
the  case  may  be)  of  the  United  States 
of  America,  do  solemnly  swear  or  affirm, 
that  L will  truly  aud  faithfully  discharge 
the  duties  of  my  said  office,  to  the  best 
of  my  knowledge  and  abilities.” 

19.  — There  are  several  kinds  of  oaths, 
some  of  which  are  enumerated  below. 

20.  — Oath  of  calumny.  This  term 
is  used  in  the  civil  law.  It  is  an  oath 
which  a plaintiff  was  obliged  to  take 
that  he  was  not  actuated  by  a spirit  of 
chicanery  in  commencing  his  action,  but 
that  he  had  bona  fide  a good  cause  of 
action.  Poth.  Pand.  lib.  5,  t.  16  and 
17,  s.  1*24.  This  oath  is  somewhat 
similar  to  our  affidavit  of  a causo  of 


action.  Vide  Dunlap’s  Adm.  Pr.  289, 
290. 

21.  — No  instance  is  known  in  which 
the  oath  of  calumuy  has  been  adopted 
in  practice  in  the  admiralty  courts  of 
the  United  States.  Dtinl.  Adm.  Pr. 
290;  and  by  the  102d  of  the  rules  of 
the  district  court  for  the  southern  dis- 
trict of  New  York,  the  oath  of  calumny 
shall  not  bo  required  of  any  party  in 
any  stage  of  a cause.  Vide  Inst.  4,  16, 
1 ; Code,  2,  59,  2;  Dig.  10,  2,  44;  1 
Ware’s  K.  427. 

22.  — Dcctxory  oath.  By  this  term  in 
the  civil  law  is  understood  an  oath  which 
one  of  the  parties  defers  or  refers  buck 
to  the  other,  for  the  decision  of  the  cause. 

28. — It  may  be  deferred  in  any  kind 
of  civil  contest  whatever,  in  questions 
of  possession  or  of  claim ; in  personal 
actions  and  in  real.  The  plaintiff'  may 
defer  the  oath  to  the  defendant,  when- 
ever he  conceives  he  has  not  sufficient 
proof  of  the  fact  which  is  the  founda- 
tion of  his  claim ; and  in  like  manner, 
the  defendant  may  defer  it  to  the  plain- 
tiff when  he  has  not  sufficient  proof  of 
his  defence.  The  person  to  whom  the 
oath  is  deferred,  ought  either  to  take  it  or 
refer  it  back,  ami  if  he  will  not  do  either, 
the  cause  should  be  decided  against  him. 
Poth.  on  Oblig.  P.  4,  c.  8,  s.  4. 

24.  — The  decisory  oath  has  been  prac- 
tically adopted  in  the  district  court  of 
the  United  States,  for  the  district  of 
Massachusetts,  ami  admiralty  causes  have 
been  determined  in  that  court  by  the 
oath  decisory;  but  the  cases  in  which 
this  oath  has  been  adopted,  have  been 
where  the  tender  has  been  accepted ; 
and  no  case  is  known  to  have  occurred 
there  in  which  the  oath  has  been  refused 
and  tendered  back  to  the  adversary. 
Dunl.  Adm.  Pr.  290,  291. 

25.  — A judicial  oath  is  a solemn  de- 
claration made  in  some  form  warranted 
by  law,  before  a court  of  justice  or  some 
officer  authorized  to  administer  it,  by 
which  the  person  who  takes  it  promises 
to  tell  the  truth,  the  whole  truth,  aud 
nothing  but  the  truth,  in  relation  to  his 
knowledge  of  the  matter  then  under 
examination,  and  appeals  to  God  for  his 
sincerity. 
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26.  — In  the  civil  law,  a judicial  oath  I 
is  that  which  is  given  in  judgment  by ! 
one  party  to  another.  Dig.  12,  2,  25. 

27.  — -Oath  in  litem,  it)  the  civil  law, 
is  an  oath  which  was  deferred  to  the 
complainant  as  to  the  value  of  the  thing 
in  dispute  on  failure  of  other  proof,  par- 
ticularly when  there  was  a fraud  on  the 
part  of  the  defendant,  and  he  suppressed  j 
pr»»of  in  his  possession.  See  0 reenl. 
Ev.  § 348;  Tait  on  Kv.  280;  1 Veru. 
207;  l En.  (Jus.  Ab.  220;  1 Oreenl. 
It.  27;  1 Vcatcs,  It.  34;  12  Vin.  Ab. 
•Jl. 

28.  — A promissory  oath  is  an  oath 
taken,  by  authority  of  law,  by  which 
the  party  declares  that  he  will  fulfil  cer- 
tain duties  therein  mentioned,  as  the 
oath  which  an  alien  takes  on  becoming 
naturalized,  that  he  will  support  the 
constitution  of  the  United  States;  the 
oath  which  a judge  takes  that  he  will 
perform  the  duties  of  his  office.  The 
breach  of  this  does  not  involve  the  party 
in  the  legal  crime  or  punishment  of  per- 
jury. 

29.  — A suppletory  oath  in  the  civil 
and  ecclesiastical  law,  is  an  oath  required 
by  the  judge  from  either  party  in  a 
cause,  ujxui  half  proof  already  made, 
which  being  joined  to  half  proof,  sup- 
plies the  evidence  required  to  enable  the 
judge  to  pass  upon  the  subject.  Vide 
Str.  80;  3 Bl.  Com.  270. 

30.  — A punjatory  oath  is  one  by 
which  one  destroys  the  presumptions 
which  were  against  him,  for  he  is  then 
said  to  purge  himself,  when  he  removes 
the  suspicions  which  were  against  him  ; 1 
as,  when  a man  is  in  contempt  for  not 
attending  court  as  a witness,  lie  may 
purge  himself  of  the  contempt,  by  swear- 
ing to  a fact  which  is  an  ample  excuse. 
Sec  Purgation. 

OBEDIENCE,  is  the  performance  of 
a command. 

2. — Officers  who  obey  the  command 
of  their  superiors,  having  jurisdiction  of 
the  subject-matter,  are  not  responsible 
for  their  acts.  A sheriff  may  therefore 
justify  a tresjvass  under  an  execution, 
when  the  court  has  jurisdiction,  although  \ 
irregularly  issued.  3 Chit  Pr.  75; 
Ham.  N.  I\  48. 


3. — A child,  an  apprentice,  a pupil, 
a mariner,  and  a soldier,  owe  respective- 
ly obedience  to  the  lawful  coinmaud.s  of 
the  parent,  tliu  master,  the  teacher,  the 
captain  of  the  ship,  and  the  military 
officer  having  command ; and  in  case  of 
disobedience,  submission  may  be  enforc- 
ed by  correction,  (q.  v.) 

OBIT.  That  particular  solemnity  or 
office  for  the  dead,  which  the  Homan 
Catholic  church  appoints  to  be  read  or 
performed  over  the  body  of  a deceased 
member  of  that  communion  before  iuter- 
ment;  also  the  office  which,  upon  the 
anniversary  of  his  death,  was  frequently 
used  as  a commemoration  or  observance 
of  the  day.  2 Cro.  51  ; Dyer,  313. 

OBLATION,  cocl.  lair , is  in  a general 
sense  the  property  which  accrues  to  the 
church  by  any  right  or  title  whatever; 
but,  in  a more  limited  sense,  it  is  that 
which  the  priest  receives  at  the  altar,  at 
the  celebration  of  the  eucharist.  Ayl. 
Par.  392. 

OBLIGATION.  In  its  general  and 
I most  extensive  sense,  obligation  is  syno- 
nymous with  duty.  In  a more  technical 
meaning,  it  is  a tie  which  hinds  us  to 
pay  or  to  do  something  agreeably  to  the 
laws  ami  customs  of  the  country  in 
which  the  obligation  is  made.  Just. 
Inst.  1.  3,  t.  14.  The  term  obligation 
also  signifies  the  instrument  or  writing 
by  which  the  contract  is  witnessed.  Auu 
in  another  sense,  an  obligation  is  said  to 
be  a bond  containing  a penalty,  with  a 
condition  anuexed  for  the  payment  of 
money,  performance  of  covenants  or  the 
like ; it  differs  from  a hill,  which  is  gene- 
rally without  a penalty  or  condition, 
though  it  may  be  obligatory.  Co.  Litt. 
172.  It  is  also  defined  to  be  a deed 
whereby  a man  binds  himself  under  a 
penalty  to  do  a tiling.  Com.  Dig.  Obli- 
gation, A.  The  word  obligation,  in  its 
most  technical  signification,  ex  vi  termini, 
imports  a sealed  instrument.  2 S.  & R. 
502;  0 Verm.  40;  1 Blackf.  241; 
Harp.  R.  434;  2 Porter,  19;  1 Bald. 
129.  See  1 Bell's  Com.  b.  3,  p.  1,  c.  1, 
page  293. 

2. — Obligations  are  divided  into  im- 
perfect obligations,  and  perfect  obliga- 
tions. 
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8. — Imperfect  obligations  are  those 
which  are  not  binding  on  us  as  between 
man  and  man,  aud  for  the  non-perform- 
ance of  which  wo  are  accountable  to  God 
only  ; such  ns  charity  or  gratitude.  In 
this  sense  an  obligation  is  a mere  duty. 
Both.  Ob.  art.  Prel.  n.  1. 

4.  — A perfect  obligation  is  one  which 
gives  a right  to  another  to  require  us  to 
give  him  something,  or  to  do  or  not  to 
do  something.  These  obligations  urc 
either  natural  or  moral,  or  they  are  civil. 

5.  — A natural  or  moral  obligation  is 

one  which  cannot  be  enforced  by  action, 
but  which  is  binding  on  the  party  who 
makes  it,  in  conscience  and  according  to 
natural  justice.  As  for  instance,  when 
the  action  is  barred  by  the  act  of  limita- 
tion, a natural  obligation  still  subsists, 
although  the  civil  obligation  is  extin- 
guished. 5 Binn.  578.  Although  natural 
obligations  cannot  be  enforced  by  action, 
they  have  the  following  effect:  1.  No 
suit  will  lie  to  recover  back  what  has 
been  paid,  or  given  in  compliance  with 
a natural  obligation.  1 T.  It.  285;  I 
Dull.  184.  2.  A natural  obligation  is  a 

sufficient  consideration  for  a new  con- 
tract. 5 Binn.  33  ; 2 Binn.  591 ; Yelv. 
41,  a,  n.  1;  Cowp.  290;  2 Bl.  Com. 
445;  3 B.  <fe  P.  249,  n. ; 2 East,  500; 
3 Taunt.  811  ; 5 Taunt.  30;  Yelv.  41, 
b.  note;  8 Pick.  207 ; Chit.  Contr.  10. 

6.  — A civil  obligation  is  one  which 
has  a binding  operation  in  law,  vinculum 
juris,  and  which  gives  to  the  obligee  the 
right  of  enforcing  it  in  a court  of  jus- 
tice; in  other  words,  it  is  an  engagement 
binding  on  the  obligor.  12  Wheat.  K. 
318,  837;  4 Wheat.  K.  197. 

7.  — Civil  obligations  are  divided  into 
express  and  implied,  pure  and  condi- 
tional, primitive  and  secondary,  principal 
and  accessory,  absolute  and  alternative, 
determinate  aud  indeterminate,  divisible 
and  indivisible,  single  and  penal,  and 
joint  and  several.  They  are  also  purely 
personal,  purely  real,  and  both  real  and 
mixed  at  the  same  time. 

8.  — Exprttt  or  conventional  obliga- 
tions arc  those  by  which  the  obligor 
binds  himself  in  express  terms  to  per- 
form his  obligation. 

9.  — An  implied  obligation  is  one 


which  arises  by  operation  of  law;  ns, 
for  example,  if  I send  yon  daily  a loaf 
of  bread,  without  any  express  authority, 
and  you  make  use  of  it  in  your  family, 
the  law  raises  un  obligation  on  your  part 
to  pay  mo  the  value  of  the  bread. 

10.  — A pure  or  simple  obligation  is 
one  which  is  not  suspended  by  any  con- 
dition, either  because  it  has  been  con- 
tracted without  condition,  or,  having 
been  contracted  with  one,  it  has  been 
fulfilled. 

1 1 .  — A conditional  obligation  is  ono 
the  execution  of  which  is  suspended  by 
a condition  which  has  not  been  accom- 
plished, and  subject  to  which  it  has  been 
contracted. 

12.  — A primitive  obligation,  which  in 
oue  sense  may  also  be  called  a principal 
obligation,  is  one  which  is  contracted 
with  a design  that  it  should,  itself,  bo 
the  first  fulfilled. 

13.  — A secondary  obligation  is  one 
which  is  contracted,  and  is  to  be  per- 
formed, in  case  the  primitive  cannot  be. 
Kor  example,  if  I sell  you  my  house,  I 
bind  myself  to  give  a title,  but  I find  I 
cannot,  as  the  title  is  in  another,  then 
my  scconduiy  obligation  is  to  pay  you 
damages  for  my  non-performance  of  my 
obligation. 

14.  — A principal  obligation  is  ono 
which  is  the  most  important  object  of 
the  engagement  of  the  contracting  par- 
ties. 

15.  — An  accessory  obligation  is  one 
which  is  dependent  on  the  principal  ob- 
ligation ; for  example,  if  1 sell  you  a 
house  and  lot  of  ground,  the  principal 
obligation  on  my  .part  is  to  make  you  a 
title  for  it;  the  accessory  obligation  is 
to  deliver  you  all  the  title  paper  which  I 
have  relating  to  it ; to  take  care  of  the 
estate  till  it  is  delivered  to  you,  and  the 
like. 

10. — An  alar  Jute  obligation  is  ono 
which  gives  no  alternative  to  the  obligor, 
but  he  is  bound  to  fulfil  it  according  to 
1 his  engagement. 

17. — An  alternative  obligation,  where 
a person  engages  to  do,  or  to  give  several 
things  in  such  a manner  that  the  pay- 
ment of  one  will  acquit  him  of  all ; as 
if  A agrees  to  give  B,  upon  a sufficient 
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consideration,  a horse,  or  one  hundred  | 
dollars.  Both.  Obi.  Pt.  2,  c.  3,  art.  6, 
No.  245. 

18. — In  order  to  constitute  an  alter- 
native obligation,  it  is  necessary  that  two 
or  more  things  should  be  promised  dis- 
junctively; where  they  are  promised 
conjunctively,  there  are  as  many  obliga-^ 
tionsasthe  things  which  are  enumerated, 
but  where  they  are  in  the  alternative, 
though  they  are  all  due,  there  is  but  one 
obligation,  which  may  be  discharged  by 
the  payment  of  any  of  them. 

10. — The  choice  of  performing  one  of 
the  obligations  belongs  to  the  obligor, 
unless  it  is  expressly  agreed  that  it  shall 
belong  to  the  creditor.  Bougl.  14;  1 
Low!  Buy  in.  279;  4 N.  S.  107.  If  one 
of  the  acts  is  prevented  by  the  obligee, 
or  the  act  of  God,  the  obligor  is  dis- 
charged from  both.  See  2 Kvuns’s  Both. 
Ob.  52  to  54  ; Vin.  Ab.  Condition,  S b; 
und  articles  Conjunctive / Distinctive ; 
Election. 

20.  — A determinate  obligation,  is  one 
which  has  for  its  objeet  a certain  thing ; 
as  an  obligation  to  deliver  a certain 
horse  named  Bucephalus.  In  this  case 
the  obligation  can  only  be  discharged  by 
delivering  the  identical  horse. 

21.  — An  indeterminate  obligation  is 
one  where  the  obligor  binds  himself  to 
deliver  one  of  a certain  species;  as,  to 
deliver  a horse,  the  delivery  of  any  horse 
will  discharge  the  obligation. 

22.  — A divisible  obligation  is  one 
which  being  a unit  may  nevertheless  be 
lawfully  divided  with  or  without,  the 
consent  of  the  parties.  It  is  clear  it 
may  be  divided  by  consent,  as  those  who 
made  it,  may  modify  or  change  it  as 
they  plcuse.  But  some  obligations  may 
bo  divided  without  the  consent  of  the 
obligor';  as,  where  a tenant  is  bound  to 

!>ay  two  hundred  dollars  a year  rent  to 
tis  landlord,  the  obligation  is  entire,  yet, 
if  his  landlord  dies  und  leaves  two  sons, 
each  will  be  entitled  to  one  hundred  dol- 
lars; or  if  the  landlord  sells  one  undi- 
vided half  of  the  estate  yielding  tin? 
rent,  the  purchaser  will  be  entitled  to 
receive  one  hundred  dollars,  and  the 
selh.-r  the  other  hundred.  See  Apjtor-  J 
tionmcnl. 


23.  — An  indivisible  obligation  is  one 
which  is  not  susceptible  of  division,  as, 
for  example,  if  I promise  to  pay  you  one 
hundred  dollars,  you  cannot  assign  one 
half  of  this  to  auothcr,  so  as  to  give 
him  u right  of  action  against  me  for  his 
share.  See  Divisible. 

24.  — A tingle  obligation  is  one  with- 
out any  penalty;  as,  where  I simply 
promise  to  pay  you  one  hundred  dollars. 
This  is  called  a single  bill,  when  it  is 
under  seal. 

25.  — A penal  obligation  is  one  to 
which  is  attached  a penal  clause  which 
is  to  be  enforced,  if  the  principal  obli- 
gation be  not  performed.  In  general 
equity  will  relieve  against  a jionalty,  on 
the  fulfilment  of  the  priueijnd  obliga- 
tion. See  Liquidated  damages } Penalty. 

20. — A joint  obligation  is  one  by 
which  several  obligors  promise  to  the 
obligee  to  perform  the  obligation.  Wbcu 
the  obligation  is  only  joint  and  the  obli- 
gors do  not  promise  separately  to  fullil 
their  engagement  they  must  be  all  sued, 
if  living,  to  com]>cl  the  performance ; or, 
if  any  be  dead,  the  survivors  must  all 
be  sued.  See  Parties  to  actions. 

27.  — A several  obligation  is  one  by 
which  one  individual,  or  if  there  be 
more,  several  individuals  bind  themselves 
separately  to  perform  the  engagement. 
In  this  case  each  obligor  may  be  sued 
separately,  and  if  one  or  more  be  dead, 
their  respective  executors  may  be  sued. 
See  Parties  to  actions. 

28.  — The  obligation  is  jntrely  /tersonal 
when  the  obligor  binds  himself  to  do  a 
thing ; as  if  l give  my  note  for  one 
thousand  dollars,  iu  that  ease  my  person 
only  is  bound,  for  my  property  is  liable 
for  the  debt  only  while  it  belongs  to  me, 
and,  if  I lawfully  transfer  it  to  a third 
person,  it  is  discharged. 

29.  — The  obligation  is  personal  in  an- 
other sense,  as  when  the  obligor  binds 
himself  to  do  a tiling,  and  be  provides 
bis  heirs  and  executors  shall  not  be 
bound;  as,  for  example,  when  he  pro- 
mises to  pay  a certain  sum  yearly  during 
his  life,  and  the  paymeut  is  to  cease  at 
his  death. 

30.  — The  obligation  is  real  when  real 
estate,  and  not  the  person,  is  liable  to 
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the  obligee  for  the  performance.  A fa- 
miliar example  will  explain  this : when 
an  estate  owes  ail  easement,  as  a right  of 
way,  it  is  the  thing  and  uot  the  owner 
who  owes  the  easement.  Another  in- 
stance occurs  when  a person  buys  an 
estate  which  has  been  mortgaged,  sub- 
ject to  the  mortgage,  he  is  not  liable  for 
the  debt,  though  his  estate  is.  In  these 
cases  the  owner  has  an  interest  only  be- 
cause he  is  seised  of  the  servient  estate, 
or  the  mortgaged  premises,  and  he  may 
discharge  himself  by  abandoning  or  part- 
ing with  the  property. 

31. — The  obligation  is  both  personal 
and  real  when  the  obligor  has  bound 
himself, and  pledged  hisestate  for  the  ful- 
filment of  his  obligation. 

OBLIGATION  OF  CONTRACTS. 
By  this  expression,  which  is  used  in  the 
constitution  of  the  United  States,  is 
meant  a legal  and  not  merely  a moral 
duty.  4 Wheat.  107.  The  obligation 
of  contracts  consists  in  the  necessity 
under  which  a man  finds  himself  to  do, 
or  to  refrain  from  doing  something.  This 
obligation  consists  generally  both  in  foro 
letjU  and  in  foro  contricntur,  though  it 
does  at  times  exist  in  one  of  these  only. 
It  is  certainly  of  the  first.,  that  in  foro 
lnfi*j  which  the  framers  of  the  constitu- 
tion spoke,  when  they  prohibited  the 
passage  of  any  law  impairing  the  obli- 
gation of  contracts.  1 Harr.  Lond.  Rep. 
(bo.)  161.'  See  Impairing  the  oUit/a- 
tion  of  contracts. 

OBLIGEE  or  CREDITOR,  in  con- 
tracts, is  the  person  in  favour  of  whom 
some  obligation  is  contracted,  whether 
such  obligation  be  to  pay  money,  or  to 
do,  or  not  to  do,  something.  Louis. 
Code,  art.  3522,  No.  11. 

2. — Obligees  are  either  several  or 
joint;  an  obligee  is  several  when  the 
obligation  is  made  to  him  alone;  obli- 
gees are  joint  when  the  obligation  is 
made  to  two  or  more,  and,  in  that  event, 
each  is  uot  a creditor  for  his  separate 
share,  unless  the  nature  of  the  subject, 
or  the  particularity  of  the  expression  in 
the  instrument  lead  to  a different  con- 
clusion. 2 Evans’s  Poth.  56;  Dyer, 
350  a,  pi.  20;  Hob.  172;  2 Brownl. 
207  ; Yelv.  177;  Cro.  Jac.  251. 


OBLIGOR  or  DEBTOR,  is  the  person 
who  has  engaged  to  perform  some  obli- 
gation. Louis.  Code,  art  3522,  No.  12. 
The  word  obligor,  in  its  more  technical 
signification,  is  applied  to  designate  one 
who  makes  a bond. 

2.  — Obligors  aro  joint  and  several. 
They  are  joint  when  they  agree  to  jaiy 
the  obligation  jointly,  and  then  the  sur- 
vivors only  are  liable  upon  it  at  law,  but 
in  equity  the  assets  of  a deceased  joint 
obligor  may  be  reached.  1 Bro.  C.  R. 
29;  2 Ves.  101;  Id.  371.  They  are 
several  when  one  or  more  bind  them- 
selves each  of  them  separately  to  perform 
the  obligation.  In  order  to  become  an 
obligor,  the  party  must  actually,  either 
himself  or  by  his  attorney,  enter  into  the 
obligation,  and  execute  it  as  his  own. 
If  a man  sign  and  seal  a bond  as  his 
own,  and  delivers  it,  he  will  be  bound 
by  it  although  his  name  be  not  men- 
tioned in  the  bond.  4 Stew.  R.  479 ; 4 
llayw.  R.  239  ; 4 McCord,  R.  208;  7 
Cowcn,  R.  484;  2 Bail.  R.  190;  Brnyt. 
38;  2 II.  & M.  398;  5 Mass.  R.  538; 
2 Dana,  II.  463;  4 Munf.  R.  380;  4 
Dev.  272.  When  the  obligor  signs  be- 
tween the  penal  part  and  the  condition, 
still  the  latter  will  be  a part  of  the  in- 
strument. 7 Wend.  Rep.  345;  3 II. 
& M.  144. 

3.  — The  execution  of  a bond  by  tho 
obligor  with  a blank,  and  a verbal  au- 
thority to  till  it  up,  and  it  is  afterwards 
filled  up,  does  not  bind  the  obligor,  un- 
less it  is  redelivered,  or  acknowledged  or 
adopted.  1 Yerg.  R.  69,  149;  1 Hill, 
Rep.  267;  2 N.  A M.  125;  2 Brock. 
R.  64;  1 Ham.  R.  368;  2 Dev.  R. 
369 ; 6 Gill  A John.  250;  but  see  con- 
tra, 17  Serg.  A R.  438  ; and  see  6 *Serg. 
& Rawle,  308 : Wright,  R.  742. 

OBREPTION,  ddl  lair.  Surprise. 
Dig.  3,  5,  8,  1.  Vide  Surprise. 

OBSCENITY,  crim.  law.  Such  in- 
decency as  is  calculated  to  promote  the 
violation  of  the  law,  and  the  gcueral 
corruption  of  morals. 

2. — The  exhibition  of  an  obscene  pic- 
ture is  an  indictable  offence  at  common 
law,  although  not  charged  to  have  been 
exhibited  in  public,  if  it  be  averred  that 
the  picture  was  exhibited  to  sundry  per- 
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sons,  for  money.  2 Serg.  & Rawle,  with  the  offender.  2 Wash.  0.  C.  R. 
91.  109.  See  3 Wash.  0.  C.  11.  835. 


TO  OBSERVE,  civil  law.  To  per- 
form what  has  been  prescribed  by  some 
law  or  usage.  Dig.  1,  8,  32. 

OBSOLETE.  This  term  is  applied 
to  those  laws  which  have  lost  their  effi- 
cacy,  without  being  repealed. 

2. — A positive  statute,  unrepealed, 
can  never  be  regaled  by  non-user  alone. 

4 Y oates,  Rep.  181;  Id.  215;  1 Browne’s 
Rep.  Appx.  28 ; 13  Serg.  A Rawle,  447. 
The  disuse  of  a law  is  at  most  only  pre- 
sumptive evidence  that  society  has  con- 
sented to  such  a repeal ; however  this 
presumption  may  operate  on  au  unwrit- 
ten law,  it  cannot  in  general  act  ujhuj 
one  which  remains  as  a legislative  act 
on  the  statute  book,  because  no  pre- 
sumption can  set  aside  a certainty.  A 
written  law  may  indeed  become  obsolete 
when  the  object  to  which  it  was  intended  ' 
to  apply,  or  the  occasion  for  which  it 
was  enacted,  no  longer  exists.  1 P.  A. 
Browne’s  It.  App.  28.  “ It  must  be  a 

very  strong  case,”  says  Chief  Justice 
Tilghiuan,  “ to  justify  the  court  in  decid- 
ing, that,  an  act  standing  on  the  statute 
book,  unrepealed,  is  obsolete  and  invalid. ' 
1 will  not  say  that,  such  case  may  not 
exist — where  there  has  been  a non-user  j 
for  a greater  number  of  years — where, 
from  a change  of  times  and  manners,  an 
ancient  sleeping  statute  would  do  great 
mischief,  if  suddenly  brought  into  action  | 
— where  a long  practice  inconsistent  with 
it  has  prevailed,  and,  specially,  where 
from  other  and  later  statutes  it  might 
be  inferred  that  in  the  apprehension  of 
the  legislature,  the  old  one  was  not  in 
force.”  13  Serg.  A Rawle,  452;  Rutherf. 
Inst.  B.  2,  c.  (5,  s.  19;  Mori.  Repert.  mot 
Desuetude. 

OBSTRUCTING  PROCESS,  crim. 
loin,  is  the  act  by  which  one  or  more 
persona  attempt  to  prevent  or  do  prevent 
the  execution  of  lawful  process. 

2. — The  officer  must  bo  prevented  by 
actual  violence,  or  by  threatened  violence, 
accompanied  by  the  exercise  of  force,  or 
having  capacity  to  employ  it,  by  which 
the  officer  is  prevented  from  executing 
his  writ ; the  officer  is  not  required  to 
expose  his  person  by  a personal  conflict  j 


3. — This  is  an  offence  against  public 
justice  of  a very  high  and  presumptuous 
nature ; and  more  particularly  so  where 
the  obstruction  is  of  an  arrest  upon 
criminal  process : a person  opposing  an 
arrest  upon  criminal  process  becomes 
thereby  jxirtirepa  crim  ini*;  that  is  an 
accessary  in  felony,  and  a principal  in 
high  treason.  4 Bl.  Com.  128;  2 Hawk, 
o.  17,  s.  I ; 1 Russ,  on  Cr.  3G0;  vide 
Ing.  Dig.  159;  2 Gallis.  Rep.  15;  2 
Chit.  Criminal  Law,  145,  note;  (a). 

OCCUPANCY,  is  the  taking  posses- 
sion of  those  things  corporeal  which  are 
without  an  owner,  with  an  intention  of 
appropriating  them  to  one’s  own  use. 
Pothier  defines  it  to  be  the  title  by 
which  one  acquires  property  in  a thing 
which  belongs  to  nobody,  by  taking  pos- 
session of  it,  with  design  of  acquiring  it. 
Tr.  du  Dr.  de  Propriety,  n.  20.  The 
Civil  Oxlc  of  Lo.  art.  3375,  nearly  fol- 
lowing Pothier,  defines  occupancy  to  be 
“a  mode  of  acquiring  property  by  which 
a thing,  which  belongs  to  nolxtdy,  be- 
comes the  property  of  the  person  who 
took  possession  of  it,  with  an  intention  of 
acquiring  u right  of  ownership  upon  it. 

2.  — To  constitute  occupancy  there 
must  be  a taking  of  a thing  corporeal, 
belonging  to  nobody,  with  an  intention 
of  becoming  the  owner  of  it. 

3.  — 1.  The  taking  must  be  such  ns 
the  nature  of  the  thing  requires;  if,  for 
example,  two  persons  walking  on  the 
sea-shore,  one  of  them  should  perceive  a 
precious  stone,  and  say  he  claimed  it  as 
his  own,  he  would  acquire  no  property 
in  it  by  occupancy,  if  the  other  seized 
it  first. 

4.  — 2.  The  thing  must  be  susceptible 
of  being  possessed  ; an  incorporeal  right, 
therefore,  as  au  uuuuity,  could  not  be 
claimed  by  occupancy. 

5.  — 3.  The  thing  taken  must  belong 
to  nobody;  for  if  it  was  in  the  possession 
of  another  the  taking  would  be  larceny, 
and  if  it  had  been  lost  and  not  abandoned, 
the  taker  would  have  only  a qualified 
property  in  it,  and  would  hold  the  pos- 
session for  the  owner. 

6. -4.  The  taking  must  have  been 
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with  an  intention  of  becoming  the  owner; 
it  therefore  a person  non  eoiupos  mentis 
should  take  such  a tiling  lie  would  not 
acquire  a property  in  it,  because  he  had 
no  intention  to  do  so.  Co.  Litt.  41  b. 

7 — Among  the  numerous  ways  of 
aemiiring  property  by  occupancy,  the 
following  are  considered  as  the  most 
usual. 

8. — 1.  Goods  captured  in  war,  from 
public  enemies,  were,  by  the  common 
law,  adjudged  to  belong  to  the  captors. 
Finch’s  Law,  28,  178;  1 Wills.  211  ; 1 
Chit.  Com.  Law,  377  to  512;  2 Wood- 
des.  435  to  457 ; 2 131.  Com.  401.  But 
by  the  law  of  nations  such  things  are 
now  considered  as  primarily  vested  in 
the  sovereign,  and  as  belonging  to  indi- 
vidual captors  only  to  the  extent  and 
under  such  regulations  as  positive  laws 
may  prescribe.  2 Kent’s  Com.  290.  By 
the  policy  of  law,  goods  belonging  to  ail 
enemy  are  considered  as  not  being  the 
property  of  any  one.  Lecon’s  Klcm.  du 
Dr.  Rom.  § 848;  2 Bl.  Com.  401. 

9.  — 2.  When  movables  are  casually 
lost  by  the  owner  and  unreclaimed,  or 
designedly  abandoned  l>y  him,  they  be- 
long to  the  fortunate  finder  who  seizes 
them  by  right  of  occupancy. 

10.  — 3.  The  benefit  of  the  elements, 
the  light,  air,  and  water,  can  only  he 
appropriated  by  occupancy. 

11.  — 1.  When  animals  ferae  untune 
are  captured,  they  become  the  property 
of  the  occupant  while  he  retains  the 
possession;  for  if  an  animal  so  taken 
should  escape,  the  captor  loses  all  the 
property  he  had  in  it.  2 Bl.  Com.  403. 

12.  — 5.  It  is  by  virtue  of  his  occu- 
pancy that  the  owner  of  lauds  is  entitled 
to  the  emblements. 

13.  — (>.  Property  acquired  by  acces- 
sion, is  also  grounded  on  the  right  of 
occupancy. 

14.  — 7.  Goods  acquired  by  means  of 
confusion  may  be  referred  to  the  same 
rife'lit. 

15.  — 8.  The  right  of  inventors  of 
machines  or  the  authors  of  literary  pro- 
ductions arc  also  founded  on  oecupuuey. 

Vide,  generally,  Kent,  Com.  Leot. 
30;  10  Yin.  Ah.  09;  Bac.  Ah.  Kstatc 
for  life  and  occupancy;  1 Browu’s  Civ.  ! 

Vol.  II.— 10 


I aw,  234;  4 Toull.  n.  4;  Lemons  du 
Droit  lb, in.  § 342,  et  geq. 

OCCUPANT  or  OCCUPIER.  One 
who  has  the  actual  use  or  possession  of  a 
thing. 

2.  — lie  derives  his  title  of  oecupuuey 
cither  by  taking  possession  of  a thing 
without  owner,  or  by  purchase,  or  gift 
of  the  thing  by  the  owner,  or  it  descends 
to  him  by  due  course  of  law. 

3.  — \\  hen  the  <»eeupiers  of  a house 
are  entitled  to  a privilege  in  consequence 
of  such  occupation,  as  to  pass  along  a 
way,  to  enjoy  a pew,  and  the  like,  a per- 
son who  occupies  a jwirt  of  such  house, 
however  small,  is  entitled  to  some  right, 
and  cannot  he  deprived  of  it.  2 B.  & A. 
104;  S.  C.  Eng.  C.  L.  It.  50;  1 (’hit. 
Pr.  209,  210;  4 Com.  Dig.  04;  5 Com. 
Dig.  199. 

OCCUPATION.  Use  or  tenure;  as, 
the  house  is  in  the  occupation  of  A B. 
A trade,  business  or  mystery ; as  the 
occupation  of  a printer.  C tccujjancy, 

(<!•  '■) 

2. — In  another  sense  occupation  sig- 
nifies a putting  out  of  a man’s  freehold 
in  time  of  war.  Co.  Litt.  s.  412  Sec 
JJrjHittitnci/ ; ]*oM*ssion. 

| OCCUPAVIT.  The  name  of  a writ, 
which  lies  to  recover  the  possession  of 
lands,  when  they  have  been  taken  from 
, the  possession  of  the  owner  by  occupa- 
tion, (q.  v.)  3 Tho.  Co.  Litt.  41. 

OCCUPIER.  One  who  is  in  tho 
. enjoyment  of  a thing. 

2. — lie  may  be  the  occupier  by  virtue 
of  a lawful  contract,  either  express  or 
implied,  or  without  any  contract.  The 
occupier  is,  in  general,  bound  to  make 
the  necessary  repairs  to  premises  he 
occupies : t lie  cleansing  and  repairing  of 
drains  and  sewers,  therefore,  is  prima 
faeie  the  duty  of  him  who  occupies  tho 
promises.  3 Q.  B.  It.  449;  8.  C.  43 
Eng.  C.  L.  R.  814. 

OCHLOCRACY.  A government 
where  the  authority  is  ill  the  hands  of 
the  multitude ; the  abuse  of  a demo- 
cracy. Vaumeuo,  Diet,  du  language 
politique. 

ODII  ALL  RIGHT,  signifies  the  same 
as  allodial. 

OFFENCE,  crimes , is  the  doing  what 
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n penal  law  forbids  to  be  done,  or  omit- 
ting to  do  what  it  commands;  in  this 
sense  it  is  nearly  synonymous  with  crime, 
(q.  v.)  In  a more  confined  sense,  it  may 
be  considered  as  having  the  same  mean- 
ing with  misdemeanor,  (q.  v.)  but  it 
differs  from  it  in  this,  that  it  is  not 
indictable,  but  punishable  summarily 
by  the  forfeiture  of  a i>eualty.  1 Chit. 
l*rac.  14. 

OFF  HR,  contract*,  is  a proposition  to 
do  a thing. 

2. — An  offer  ought  to  contain  a right, 
if  accepted,  of  compelling  the  fulfilment 
of  the  contract,  and  this  right  when  not 
expressed,  is  always  implied. 

8. — By  virtue  of  his  natural  liberty,  a 
man  may  change  his  will  at  any  time,  if 
it  is  not  to  the  injury  of  another;  he 
may,  therefore,  revoke  or  recall  his  offers, 
at  any  time  before  they  have  been  ac- 
cepted ; and,  in  order  to  deprive  him  of 
this  right,  the  offer  must  have  been  ac- 
cepted on  the  terms  in  which  it  was 
made. 

4.  — Any  qualification  of,  or  departure 
from  those  terms,  invalidates  the  nffrr, 
unless  the  same  be  agreed  to  by  the  party 
who  made  it.  4 Wheat.  R.  225 ; 8 
John.  K.  584;  7 John.  470;  0 Wend. 
108. 

5.  — When  the  offer  has  bi?en  made, 
the  party  is  presumed  to  he  willing  to 
enter  into  the  contract  for  the  time  limit- 
ed, and,  if  the  time  be  not  fixed  by  the 
offer,  then  until  it  is  expressly  revoked, 
or  rendered  nugatory  by  a contrary  pre- 
sumption. (5  Wend.  108.  See  8 S.  <V 
R.  248;  1 Pick.  278  ; 10  Pick.  826; 
12  John.  190;  9 Porter,  005 ; 1 Bell’s 
Com.  820,  5th  cd. ; Potli.  Vente,  n.  82; 
and  see  Acceptance  of  contract*;  Assent; 
Bid. 

OFFICE.  An  office  is  a right  to 
exercise  a public  function  or  employ- 
ment, and  to  take  the  fees  and  emolu- 
ments belonging  to  it.  Shelf,  on  Mortm. 
797  ; Cruise,  l)ig.  Index,  h.  t. ; 8 Serg. 
& R.  149. 

2. — ( ) dices  may  be  classed  into  civil 
and  military. 

8. — 1.  Civil  offices  mn}'  l»e  classed 
into  political,  judicial  and  ministerial. 

4. — 1.  The  political  offices  arc  such 


J as  are  not  connected  immediately  with 
the  administration  of  justice,  or  the  exe- 
cution of  the  mandates  of  a superior  offi- 
cer; the  office  of  the  president  of  the 
United  States,  of  the  heads  of  depart- 
ments, of  the  members  of  the  legislature, 
are  of  this  number. 

5. — 2.  The  judicial  offices  are  those 
which  relate  to  the  administration  of 
justice,  and  which  must  be  exercised  by 
{H-rsons  of  sufficient  skill  and  experience 
in  the  duties  which  appertain  to  them. 

(». — 8.  Ministerial  offices  arc  those 
which  give  the  officer  no  power  to  judge 
of  the  matter  to  he  done,  and  require 
him  to  obey  the  mandates  of  a superior. 
7 Mass.  280.  See  5 Wend.  170;  16 
Wend.  514;  8 Venn.  512;  Brcese, 
280.  It  is  a general  nde,  that  a judi- 
cial office  cannot  Ik*  exercised  by  deputy, 
while  a ministerial  may. 

7.  — In  the  United  States,  the  tenure 
of  office  never  extends  beyond  good  be- 
haviour. In  England,  offices  are  public 
or  private.  The  former  affect  the  peo- 
ple generally,  the  latter  are  such  as  con- 
cern particular  districts,  belonging  to  pri- 
vate individuals.  In  the  United  States, 
all  offices  according  to  the  above  defini- 
tion are  public;  but  in  another  sense, 
employments  of  a private  nature  are  also 
called  offices  ; for  example,  the  office  of 
president  of  a hank,  the  office  of  director 
of  a corporation.  For  the  incompatibi- 
lity of  office*,  see  Incompatibility ; 4 S. 
A R.  277 ; 4 Inst.  100;  Com.  I fig.  h. 
t.,  B 7;  and  vide,  generally,  8 Kent, 
(’••m.  802;  Cruise,  Dig.  tit.  25;  Ham. 
N.  P.  288;  10  Yin.  Ah.  101  ; Ayliffes 
Parerg.  895;  Path.  Traite  des  Chows, 
§2;  Amer.  Dig.  h.t.;  17  S.  &R.219. 

8.  — 2.  Military  offices  consist,  of  such 
as  are  granted  to  soldiers  or  naval  offi- 
cers. 

9.  — The  room  in  which  the  business 
of  an  officer  is  transacted  is  also  called 
an  office,  as  the  land  office.  Vide  Officer. 

Office  book,  evidence,  is  a book  kept 
in  a public  office,  not  appertaining  to  a 
court,  authorized  by  law  of  any  state. 

2. — An  exemplifea t ion , (q.  v.)  of 
any  such  office  book,  when  authenticated 
under  the  act  of  congress  of  27th  March, 
1804,  Ingcrs.  Dig.  77,  is  to  have  such 
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faith  and  credit  given  to  it  in  every  court 
and  office  within  the  United  States,  as 
such  exemplification  has  by  law  or  usage 
in  the  courts  or  offices  of  the  state  from 
whence  the  same  has  been  taken. 

Office  COPY.  A transcript  of  a re- 
cord or  proceeding  filed  in  an  office  estab- 
lished by  law,  certified  under  the  seal 
of  the  proper  officer. 

Office  found,  Eng.  fine.  When  an 
inquisition  is  made  to  the  king’s  use  of 
any  thing,  by  virtue  of  office  of  him  who 
inquires,  and  the  inquisition  is  found,  it 
is  said  to  be  office  found. 

Office,  inquest  of.  An  examina- 
tion into  a matter  by  an  officer  in  virtue 
of  his  office.  Vide  Inquisition. 

OFFICER,  he  who  is  lawfully  invested 
with  an  office. 

2 — Officers  may  bo  classed  into,  1, 
executive  officers;  as  the  president  of 
the  United  States  of  America,  the  several 
ovornors  of  the  different  states.  Their 
utics  are  pointed  out  iu  the  national 
constitution,  and  the  constitutions  of  the 
several  states,  but  they  are  required 
mainly  to  cause  the  laws  to  be  executed 
and  obeyed. 

3.  — 2.  The  legislative ; such  ns  mem- 
bers of  congress ; and  of  the  several  state 
legislatures.  These  officers  art:  confined 
in  their  duties  by  the  constitution,  gene- 
rally to  make  laws,  t hough  sometimes  in 
cases  of  impeachment,  one  of  the  houses 
of  the  legislature  exercises  judicial  func- 
tions, somewhat  similar  to  those  of  a 
grand  jury,  by  presenting  to  the  other 
articles  of  impeaehmeut ; and  the  other 
house  acts  as  a court  iu  trying  such  im- 
peachments. The  legislatures  have,  be- 
sides, the  powor  to  inquire  into  the  con- 
duct of  their  members,  judge  of  tlu  ir 
elections,  and  the  like. 

4.  — 3.  Judicial  officers ; whose  duties 
are  to  decide  controversies  between  in- 
dividuals, and  accusations  made  iu  the 
name  of  the  public  against  persons 
charged  with  a violation  of  the  luw. 

5.  — 4.  .Ministerial  officers,  or  those 
whose  duty  it  is  to  execute  the  man- 
dates, lawfully  issued,  of  their  supe- 
riors. 

(3. — 5.  31  ilitary  officers  who  have  com- 
mands in  the  army ; and 


7.  — 0.  Naval  officers,  who  arc  in  com- 
mand iu  the  navy. 

8.  — Officers  are  required  to  exercise 
the  functions  which  belong  to  their  rc- 
Bpective  offices.  The  neglect  to  do  so 
may,  in  some  ejisos,  subject  the  offender 
to  an  indictment,  1 Y Gates,  U.  519  ; and 
in  others,  he  will  be  liable  to  the  party 
injured,  1 Ycates,  It.  500. 

9.  — Officers  are  also  divided  into  pub- 
lic officers  and  those  who  are  not  public. 
Some  officers  may  hear  both  characters, 
fur  example,  a clergyman  is  a public  offi- 
cer when  lie  acts  in  the  performance  of 
such  a public  duty  as  the  marriage  of 
two  individuals,  4 Conn.  209,  and  he  is 
merely  a private  person  when  lie  acts  in 
his  more  ordinary  calliug  of  teaching  his 
congregation.  iSec  4 Conn.  134;  1 
Apple.  1 55. 

OFFICIAL,  civil  and  canon  lines. 
In  the  ancient  civil  law,  the  persou  who 
was  the  miuistcr  of,  or  attendant  upon  a 
magistrate,  was  called  the  ojficial. 

2. — In  the  canon  law,  the  person  to 
whom  the  bishop  generally  commits  the 
charge  of  his  spiritual  jurisdiction,  bears 
this  name.  Wood’s  Inst.  30,  505 ; Merl. 
Report,  h.  t. 

OFFICINA  JUSTITIiK,  Eng.  laic. 
The  chaucery  is  so  called  because  all 
writs  issue  from  it,  under  the  great  seal, 
returnable  into  the  courts  of  common  law. 

OFFICIO,  EX.  By  virtue  of  one’s 
office.  Vide  Ex  officio ; 3 Bl.  Com.  447. 

OHIO.  The  name  of  one  of  the  new 
the  l 'liited  States  of  America. 
It  was  admitted  into  the  union  by  virtue 
of  the  act  of  congress,  entitled  “ An  act 
to  enable  the  people  of  the  eastern  divi- 
sion of  the  territory  north-west  of  the 
river  Ohio,  to  form  a constitution  and 
state  government,  and  for  the  admission 
of  such  state  into  the  Union,  on  an  cqiud 
footing  with  the  original  states,  and  for 
other  purposes,”  approved,  May  30, 
1802,  2 Story’s  L.  U.  S.  809 ; by  which 
it  is  enacted, 

§ 1 . That  the  inhabitants  of  tbe  eastern 
division  of  the  territory  north-west  of  the 
river  Ohio  be,  and  they  are  hereby,  au- 
thorized to  form  for  themselves  a con- 
stitution and  state  government,  and  to 
assume  such  name  as  they  shall  deem  pro- 
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per;  and  the  said  state,  when  formed, 
shall  lie  admitted  into  the  Unioo,  upon 
the  same  footing  with  the  original  states, 
in  all  respects  whatever. 

2.  — § 2.  That  the  said  state  shall  con- 
sist of  all  the  territory  included  within 
the  following  boundaries,  to  wit : hound- 
ed on  the  east  by  the  Pennsylvania  line, 
on  the  south  by  the  Ohio  river,  to  the 
mouth  of  the  Great  Miami  river,  on  the 
west  by  the  line  drawn  due  north  from 
the  mouth  of  the  Great  Miami  aforesaid, 
and  on  the  north  by  an  east  and  west 
line  drawn  through  the  southerly  ex- 
treme of  lake  Michigan,  running  east, 
after  intersecting  the  due  north  line 
aforesaid,  from  the  mouth  of  the  Great 
Miami,  until  it  shall  intersect  lake  Erie, 
or  the  territorial  line,  and  thence,  with 
the  same,  through  lake  Erie,  to  tin; 
Pennsylvania  lino  aforesaid  : Provided, 
That  congress  shall  be  at  liberty,  at  any 
time  hereafter,  either  to  attach  all  the 
territory  lying  east  of  the  line  to  lx; 
drawn  due  north  from  the  mouth  of  the 
Miami  aforesaid  to  the  territorial  line, 
and  north  of  an  east  ami  west  line  drawn 
through  the  southerly  extreme  of  lake 
Michigan,  running  east  as  aforesaid  to 
lake  Erie,  to  the  aforesaid  state,  or  dis- 
pose of  it  otherwise,  in  conformity  to  the 
fifth  article  of  compact  betweeu  the  ori- 
ginal states  and  the  jicnple  and  states  to 
be  formed  in  the  territory  north-west  of 
the  river  Ohio. 

3.  — By  virtue  of  the  authority  given 
them  by  the  act  of  congress,  the  people 
of  the  eastern  division  of  said  territory 
met  in  convention  at  Chillicothe,  on 
Monday,  the  first  day  of  November,  1S02, 
by  which  they  did  ordain  and  establish 
the  constitution  and  form  of  government, 
and  did  mutually  agree  with  each  other 
to  form  themselves  into  a free  and  inde- 
pendent state,  l»y  the  name  of  The  Stott 
of  Ohio.  The  powers  of  the  government 
are  separated  into  three  distinct  branches, 
the  legislative,  the  executive,  and  the 
judicial. 

4.  — 1st.  The  Irt/islotin  authority  is 
vested  in  a general  assembly,  which  con- 
sists of  a senate  and  house  of  representa- 
tives, both  elected  by  the  people. 

5.  — J.  The  senate  will  be  considered 


with  regard,  1,  to  the  qualifications  of 
the  electors  ; 2,  the  qualifications  of  sena- 
tors; 3,  the  number  of  senators;  4,  the 
duration  of  their  office;  5,  the  time  and 
place  of  their  election. 

0. — 1.  In  all  elections,  all  white  male 
inhabitants,  ahovo  the  age  of  twenty-one 
years,  having  resided  in  the  state  one 
year  next  preceding  the  election,  and 
who  have  paid,  or  are  charged  with,  a 
state  or  county  tax,  shall  enjoy  the  right 
of  an  elector;  but  no  person  shall  be 
entitled  to  vote,  except  in  the  county  or 
district  in  which  lie  shall  actually  reside 
at  the  time  of  the  election.  Art.  4,  a.  1. 

7. — 2.  No  person  shall  be  a senator 
who  has  not  arrived  at  the  age  of  thirty 
years,  and  is  a citizen  of  the  United 
.States ; shall  have  resided  two  years  in 
the  district  or  county  immediately  pro- 
ws ling  his  ele  otioti,  unless  he  shall  have 
been  absent  on  the  public  business  of  the 
United  States  or  of  this  state,  and  shall, 
moreover,  have  paid  a state  or  county 
tux.  Art.  1,  s.  7. 

S. — 3.  The  number  of  senators  shall, 
at  the  several  periods  of  making  the  enu- 
meration mentioned  below,  be  fixed  by 
the  legislature  ami  apjiortioned  among 
the  several  counties  or  districts  to  lie 
established  by  law,  according  to  the  num- 
ber of  white  male  inhabitants  of  the  age 
of  twenty-one  yours  in  each,  and  shall 
never  be  less  than  one  third  nor  more 
than  one  half  of  the  number  of  represen- 
tatives. Art.  1,  s.  (J. 

ft.— 4.  The  senators  shall  be  chosen 
biennially,  by  qualified  voters  for  repre- 
sentatives : and,  on  their  being  convened 
in  consequence  of  the  first  election,  they 
shall  be  divided  by  lot  from  their  re- 
spective counties  or  districts,  as  near  as 
can  lie,  in  two  classes;  the  scats  of  the 
senators  of  tin-  first  class  shall  he  vacated 
at  the  expiration  of  the  first  year,  and  of 
the  second  class  at  the  expiration  of  the 
second  year;  so  that  one  half  thereof, as 
near  as  possible,  may  be  annually  chosen 
for  ever  thereafter.  Art.  1,  s.  5. 

10.  — 5.  Senators  are  chosen  biennially, 
at  the  time  representatives  are  elected. 

1 1.  — 2.  The  house  of  reprexeutativa 
will  be  considered  in  the  same  manner 
that  the  senate  has  been. 
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1*2. — 1.  The  qualifications  of  the  elec- 
tors arc  the  same  as  of  electors  of  the 
senate. 

13.  — 2.  No  person  shall  bo  a repre- 
sentative who  shall  not  have  attained  the 
age  of  twenty-five  years,  and  be  a citizen 
of  the  United  States,  and  an  inhabitant 
of  this  state ; shall  also  have  resided 
within  the  limits  of  the  county  in  which 
he  shall  lie  chosen,  one  year  next  pre- 
ceding his  election,  unless  he  shall  have 
been  absent  on  the  public  business  of  the 
United  States,  or  of  this  state,  and  shall 
have  paid  a state  or  county  tax.  Art.  1, 
8.  4. 

14.  — 3.  Within  one  year  after  the 
first  meeting  of  the  general  assembly, 
and  within  every  subsequent  term  of 
four  years,  an  enumeration  of  uil  the 
white  male  inhabitants  above  twenty-one 
years  of  age  shall  be  made,  in  such  man- 
ner sis  shall  be  directed  by  law.  The 
number  of  representatives  shall,  at  the 
several  periods  of  making  such  enumera- 
tion, be  fixed  by  the  legislature,  and  ap- 
portioned among  the  several  counties, 
according  to  the  uuiuber  of  white  male 
inhabitants  above  twenty-one  years  of 
age  in  each  ; ami  shall  never  be*  less  than 
twenty-four  nor  greater  than  thirty-six, 
until  the  number  of  white  male  inhabit- 
ants of  above  twenty-one  years  of  age 
shall  be  twenty-two  thousand ; and  after 
that  event,  at  such  ratio  that  the  whole 
number  of  representatives  shall  never  be 
less  than  thirty-six,  nor  exceed  seventy- 
two.  Art.  1,  s.  2. 

1 5.  — l.  The  representatives  are  chosen 
annually. — 5.  They  are  elected  by  the 
citizens  of  each  county  respectively,  on 
the  second  Tuesday  of  October. 

16.  — 2d.  The  supreme  executive  power 
is  vested  iu  a governor.  The  subject  may 
be  considered  in  reference  to  the  quali- 
fications of  the  electors;  the  qualifica- 
tions of  the  governor;  duration  of  his 
office;  time  and  place  of  his  election; 
and  the  powers  and  duties  of  the  governor. 
— 1.  lie  is  elected  by  the  electors  of 
members  of  the  general  assembly. — 2. 
He  shall  be  at  least  thirty  years  of  age, 
and  have  been  a citizen  of  the  United 
States  twelve  years,  and  an  inhabitant  of 
this  state  four  years  next  preceding  his 


election.  Art.  2,  s.  3. — No  member  of 
congress,  or  person  holding  office  under 
the  United  States,  or  this  state,  shall 
execute  the  office  «*f  governor.  Art.  2, 
s.  13. — 3.  He  holds  his  office  for  the 
term  of  two  years,  and  until  another 
governor  shall  be  elected  and  qualified ; 
he  is  not  eligible  more  than  six  years  in 
any  term  of  eight  years,  lb. — 4.  His 
election  is  on  the  second  Tuesday  in  Oc- 
tober in  the  same  places  that  members 
of  assembly  arc  chosen. — 5.  lie  is  re- 
quired to  give  to  the  general  assembly 
such  information  of  the  state  of  the  go- 
vernment as  he  can,  and  recommend  such 
measures  as  lie  may  deem  expedient. — 
has  the  power  to  grant  reprieves  and 
pardons,  after  conviction,  except  in  the 
case  of  impeachment — may  require  in- 
formation from  the  executive  depart- 
ments, and  shall  cause  the  laws  to  be 
faithfully  executed — may  fill  vacancies 
during  the  recess  of  the  legislature — 
may,  on  extraordinary  occasions,  con- 
vene the  general  assembly  by  proclama- 
tion— is  commander-in-chief  of  the  army 
and  navy  of  the  state,  and  of  the  militia, 
except  when  iu  the  service  of  the  United 
.States — may,  on  the  disagreement  of  the 
two  houses,  as  to  the  time  of  adjourn- 
ment, adjourn  the  general  assembly  to 
such  time  as  he  may  think  proper,  pro- 
vided it  be  not  a jieriod  beyond  the  an- 
nual meeting  of  the  legislature. 

17.  — In  ease  of  the  death,  impeach- 
ment, resignation,  or  the  removal  of  the 
governor  from  office,  the  speaker  of  the 
senate  shall  exercise  the  office  of  gover- 
nor until  he  be  acquitted,  or  another 
governor  shall  be  duly  qualified.  In 
ease  of  impeachment  of  the  speaker  of 
the  senate,  or  his  death,  removal  from 
office,  resignation,  or  absence  from  the 
state,  the  speaker  of  the  house  of  repre- 
sentatives shall  succeed  to  the  office,  and 
exercise  the  duties  thereof,  until  a gover- 
nor shall  be  elected  and  qualified.  Art. 
2,  s.  12. 

18.  — 3d.  The  judicial  power  is  con- 
ferred by  the  3d  article  of  the  constitu- 
tion, as  follows  : 

§ 1.  The  judicial  power  of  this  state, 
both  as  to  matters  of  law  and  equity, 
shall  be  vested  iu  a supreme  court,  iu 
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courts  of  common  pleas  for  each  county, 
in  justices  of  the  peace,  and  in  such 
other  courts  as  the  legislature  may,  from 
time  to  time  establish. 

19.  — § 2.  The  supreme  court  shall 1 
consist  of  three  judges,  any  two  of  whom 
shall  lx;  u quorum.  They  shall  have 
original  and  appellate  jurisdiction,  both 
in  common  law  and  chancery,  in  such 
cases  as  shall  he  directed  by  law  ; pro- 
vided that  nothing  herein  contained, 
shall  prevent  the  general  assembly  from 
adding  another  judge  to  the  supreme 
court  after  the  term  of  five  years,  in 
which  cases  flu:  judges  may  divide  tin* 
state  into  two  circuits,  within  which  any 
two  of  the  judges  may  hold  a court. 

20.  — § 8.  The  several  courts  of  com- 
mon pleas  shall  consist  of  a president 
and  associate  judges.  The  state  shall  he 
divided  by  law  into  three  circuits ; there 
shall  he  appointed  in  each  circuit  a presi- 
dent of  the  courts,  who,  during  his  con- 
tinuance in  office,  shall  reside  therein. 
There  shall  he  appointed  in  each  county 
not  more  than  three  nor  less  than  two 
associate  judges,  who,  during  their  con- 
tinuance in  office  shall  reside  therein. 
The  president  and  associate  judges,  in 
their  respective  counties,  any  three  of 
whom  shall  be  a quorum,  shall  compose 
the  court  of  common  picas,  which  court 
shall  have  common  law  and  chancery 
jurisdiction,  in  all  such  cases  as  shall  be 
directed  by  law  ; provided,  that,  nothing 
herein  contained,  shall  he  construed  to 
prevent  the  legislature  from  increasing 
the  number  of  circuits  and  presidents 
after  the  term  of  five  years. 

21.  — § 4.  The  judg<?s  of  the  supreme 
court  and  of  the  court  of  common  pleas, 
shall  have  complete  criminal  jurisdiction 
in  such  cases  and  in  such  mauuer  as  may 
be  pointed  out  by  law. 

22.  — § 5.  The  court  of  common  pleas 
in  each  county  shall  linve  jurisdiction  of 
all  probate  and  testamentary  matters, 
granting  administration,  and  the  appoint- 
ment of  guardians,  and  such  other  cases 
as  shall  be  prescribed  by  law. 

23.  — § 6.  The  judges  of  the  court  of 
common  picas,  shall,  within,  their  re- 
spective counties,  have  the  same  powers 
with  the  judges  of  the  supreme  court,  to 


issue  writs  of  certiorari  to  the  justices 
of  the  peace,  and  to  cause  their  proceed- 
ings to  be  brought  before  them,  and  the 
like  right  and  justice  to  be  done. 

24. — § 7.  The  judges  of  the  supremo 
court  shall,  by  virtue  of  their  offices,  bo 
conservators  of  the  peace  throughout  the 
state.  The  presidents  of  the  court  of 
common  pleas,  shall,  by  virtue  of  their 
offices,  be  conservators  of  the  peace  in 
their  respective  circuits,  and  the  judges 
of  the  court  of  common  pleas  shall,  by 
virtue  of  their  offices,  lx?  conservators  of 
the  peace  in  their  respective  counties. 

20. — § 8.  The  judges  of  the  supremo 
court,  the  presidents,  and  the  associate 
judges  of  the  courts  of  common  pleas, 
shall  lie  appointed  by  a joint  ballot  of 
both  houses  of  the  general  assembly,  and 
shall  hold  their  offices  for  the  term  of 
seven  years,  if  so  long  they  behave  well. 
The  judges  of  the  supreme  court,  and 
the  presidents  of  the  courts  of  common 
pleas,  shall,  at  stated  times,  receive  for 
their  services  an  adequate  compensation, 
to  be  fixed  by  law,  which  shall  not  he 
diminished  during  their  continuance  in 
office  ; but  they  shall  receive  no  fees  or 
perquisites  of  office,  nor  hold  any  other 
office  of  profit  or  trust  under  the  authori- 
ty of  this  state  or  the  United  Suites. 

26.  — § 9.  Koch  court  shall  appoint  its 
own  clerk,  for  the  terra  of  seven  years; 
hut  no  person  shall  be  appointed  clerk, 
except  pro  tempore,  who  shall  not  pro- 
duce to  the  court  appointing  him  a cer- 
tificate from  a majority  of  the  judges  of 
the  supreme  court,  that  they  judge  him 
to  he  well  qualified  to  execute  the  duties 
of  the  office  to  any  court  of  the  same 
dignity,  with  that  for  which  he  offers 
himself.  They  shall  be  removable  for 
breach  of  good  behaviour,  at  any  time, 
by  the  judges  of  the  respective  courts. 

27.  — § 10.  The  supreme  court  shall 
be  hold  once  a year,  in  each  county ; and 
the  courts  of  common  pleas  shall  be 
holdcn  in  each  county  at  such  times  and 
places  as  shall  be  prescribed  by  law. 

28.  — § 11.  A competent  number  of 
justices  of  the  peace  shall  be  elected  by 
the  qualified  doctors  in  each  township  in 
the  several  counties,  and  shall  continue 
iu  office  three  years;  whose  powers  aud 
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duties  sliull,  from  time  to  time,  be  regu- 1 
luted  and  defined  by  law. 

29. — § 12.  The  style  of  all  process 
shall  be,  The  State  of  Ohio;  and  all 
prosecutions  shall  bo  carried  on  in  the 
name,  and  by  the  authority  of  the  state 
of  Ohio ; and  all  indictments  shall  con- 
clude, against  the  peace  and  dignity  of 
the  same. 

OLD  AG  E.  This  needs  no  definition. 
Sometimes  old  age  is  the  cause  of  loss 
of  memory  aud  of  the  powers  of  the 
mind,  when  the  party  may  be  fouud  non 
campon  nu  ntU.  See  Ayml  witness ; Sc- 1 
nility. 

OLD  NATO K A BIIEVIUM,  the 

title  of  an  old  English  book,  (usually 
cited  Vet.  N.  B.)  so  called  to  distinguish 
it  from  the  F.  N.  13.  It  contains  the 
writs  most  iu  use  in  the  reign  of  Edward 
III.,  together  with  a short  comment  on 
the  application  aud  properties  of  each  of 
them. 

OLD  TENURES.  The  title  of  a 

small  tract,  which,  as  its  title  denotes, 
coutains  an  account  of  the  various  ten- 
ures by  which  land  was  lioldcn  iu  the 
reigu  of  Edward  III.  This  tract  was 
published  in  1719,  with  notes  and  addi- 
tions,  with  the  cleveuth  edition  of  the 
First  Institutes,  and  reprinted  iu  8vo.  iu 
1704,  by  Serjeant  Hawkins,  iu  a Selcc- 1 
tion  of  Coke’s  Law  Tracts. 

OLE  RON  LAWS.  The  name  of  a 
maritime  code.  Vide  Laws  of  Oleron. 

OLIGARCHY.  This  name  is  given 
to  designate  the  power  which  a few  citi- 
zens of  a state  have  usur|>ed,  which 
ought  by  the  constitution  to  reside  iu  the 
people.  Among  the  Romans  the  gwern- 
rnent  degenerated  several  times  into  an 
oligarchy,  for  example,  under  the  decem- 
virs when  they  became  the  ouly  magis- 
trates in  the  commonwealth. 

OLOGRAPH.  When  applied  to  wills 
or  testaments,  this  term  signifies  that 
they  are  wholly  written  by  the  testator 
himself.  Vide  Civil  Code  of  Louisiana, 
art.  1581  : Code  Civil,  970;  5 Toull.  n. 
357 ; 1 Stuart’s  (L.  C.)  R.  327 ; and 
see  Testament,  Olographic ; Will,  Olo- 
graphic. 

OMLSSION.  An  omission  is  the  ne- 
glect to  perforin  what  the  law  requires.  k 


2. — When  a public  law  enjoins  on 
certain  officers  duties  to  lx?  performed  by 
them  for  the  public,  ami  they  omit  to 
perform  them,  they  may  lie  indicted : 
for  example,  supervisors  of  the  high- 
ways are  required  to  rejwir  the  public 
roads,  the  neglect  to  do  so  will  render 
them  liable  to  be  indicted. 

OMNIUM,  mcrcant.  law.  A term 
used  to  express  the  aggregate  value  of 
the  different  stocks  in  which  a loan  is 
usually  funded.  2 Esp.  Rep.  301 ; 7 
T.  R.  630. 

ON  Ell  Alt  I NON.  The  name  of  a 
plea  by  which  the  defendant  says  that  ho 
ought  not  to  be  charged.  It  is  used  in 
an  action  of  debt.  1 Saund.  290,  n.  a. 

ONE1US  FKRENDr,  civil  law.  Tho 
name  of  a servitude  by  which  the  wall  or 
pillar  of  one  house  is  bound  to  sustaiu 
the  weight  of  the  buildings  of  the  neigh- 
bour. 

2.  The  owner  of  the  servient  building 
is  bound  to  repair  and  keep  it  suffi- 
ciently strong  for  the  weight  it  has  to 
bear.  Dig.  8,  2,  23. 

ONEROUS  CAUSE,  civil  law,  a 
valuable  consi< lerat ion. 

ONEROUS  CONTRACT,  dr  it  law, 
is  one  made  for  a consideration  given  or 
promised,  however  small.  Civ.  Code  of 
Lo.  art.  1707. 

ONEROUS  GTFT,  civil  law.  Ts  tho 
gift  of  u thing  subject  to  certain  charges 
which  the  giver  has  imposed  on  tho 
donee.  Potli.  h.  t. 

ONUS  1‘ROBANDI,  evidence,  is  the 
bun  leu  of  the  proof. 

2. — It  is  a general  rule  that  the  party 
who  alleges  the  affirmative  of  any  propo- 
sition shall  prove  it.  It  is  also  a general 
rule  that  the  anus  pntbandi  lies  upou  tho 
party  who  seeks  to  support  his  case  by 
a particular  fact  of  which  In?  is  supposed 
to  be  cognizant;  for  example,  when  to  a 
plea  of  infancy,  the  plaintiff  replies  a 
promise  after  the  defendant  had  attained 
his  age,  it  is  sufficient  for  the  plaintiff  to 
prove  the  promise,  and  it  lies  on  the 
defendant  to  show  that  he  was  not  of  ago 
at  the  time.  1 Term.  Rep.  648.  But 
where  the  negative  involves  a criminal 
omission  by  the  party,  and  consequently 
where  the  law,  by  virtue  of  the  general 
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principle,  presumes  his  innocence,  the 
affirmative  of  the  fact  is  also  presumed. 
Vide  11  Johns.  R.  513;  19  Johns.  11. 
345;  9 M.  R.  48;  3 N.  S.  570. 

8. — In  general,  wherever  the  law  pre- 
sumes the  affirmative,  it  lies  on  the  party 
who  denies  the  fact,  to  prove  the  nega- 
tive ; as,  when  the  law  raises  a presump- 
tion as  to  the  continuance  of  life;  the 
legitimacy  of  children  horn  in  wedlock ; 
or  the  satisfaction  of  a debt.  Vide, 
generally,  1 Phil.  Ev.  156;  1 Stark. 
Ev.  376;  Itoscoe’s  Civ.  Ev.  51;  Ros- 
coe’s  Cr.  Ev.  55;  B.  X.  P.  298;  2 
Gall.  485 ; 1 McCord,  573 ; 12  Yin. 
Ah.  201. 

4. — The  party  on  whom  the  onus 
probandi  lies  is  entitled  to  begin,  not- 
withstanding the  technical  form  of  the 
proceedings.  1 Stark.  Ev.  584. 

TO  OPEN— OPENING.  To  open 
a case  is  to  make  a statement  of  the 
pleadings  in  a case,  which  is  called  the 
opening. 

2.  — The  opening  should  Ik?  concise, 
very  distinct  and  perspicuous.  Its  use 
is  to  enable  the  judge  and  jury  to  direct 
their  attention  to  the  real  merits  of  the 
case,  and  the  points  in  issue.  1 Stark. 
R.  439;  S.  C.  2 E.  C.  L.  R.  462;  2 
Stark.  R.  31  ; S.  C.  3 Eng.  C.  L.  R.  230. 

3.  — The  opening  address  or  speech  is 
that  made  immediately  after  the  evidence 
has  been  closed ; such  address  usually 
states,  1st,  the  full  extent  of  the  plain- 
tiff’s claims,  and  the  circumstances  under 
which  they  are  made,  to  show  that  they 
arc  just  and  reasonable;  2dly,  at  least 
an  outline  of  the  evidence  by  which  those 
claims  are  to  be  established  ; 3dly,  the 
legal  grounds  and  authorities  in  favour 
of  the  claim  or  of  the  proposed  evidence; 
4thly,  an  anticipation  of  the  expected 
defence,  and  statement  of  the  grounds 
on  which  it  is  futile,  either  in  law  or  jus- 
tice, and  the  reasons  why  it  ought  to ! 
fail.  3 Chit.  Pr.  881.  To  open  a judg- 
ment, is  to  set  it  aside. 

TO  OPEN  A CREDIT.  When  a 
banker  accepts  or  pays  a bill  of  exchange 
drawn  on  him,  by  a correspondent,  who 
has  not  furnished  him  with  funds,  he  is 
said  to  often  a credit  with  the  drawer. 
Pardess.  n.  29. 


OPEN  COURT.  The  term  suffi- 
ciently explains  its  meaning.  By  the 
constitution  of  some  states,  and  by  the 
laws  and  practice  of  all  the  others,  the 
courts  are  required  to  be  kept  open,  that 
is,  free  access  is  admitted  in  courts  to  all 
persons  who  have  a desire  to  enter  there, 
while  it  can  be  done  without  creating 
disorder. 

2. — In  England,  formerly,  the  parties 
and  probably  their  witnesses  were  ad- 
mitted freely  in  the  courts,  but  all  other 
persons  were  required  to  pay  in  order  to 
obtain  admittance.  Stat.  13  Edw.  I.,  c. 
42,  and  44 ; Barr,  on  the  Stat.  126,  7. 
See  Prin.  of  Pen.  Law,  165. 
OPENING  A JUDGMENT,  u 

act  of  the  court  by  which  a judgment  is 
so  far  annulled  that  it  cannot  be  exe- 
cuted, but  which  still  retains  some  quali- 
ties. of  a judgment,  as, ’for  example,  its 
binding  operation  or  lien  upon  the  real 
estate  of  the  defendant. 

2. — The  opening  of  the  judgment 
takes  place  when  some  person  having  an 
interest  makes  affidavit  to  facts,  which  if 
true  would  render  the  execution  of  such 
judgment  inequitable.  The  judgment  is 
opened  so  as  to  be  in  effect  an  award 
of  a collateral  issue  to  try  the  facts 
alleged  in  the  affidavit.  6 Watts  & 
Serg.  493,  494. 

OPERATIVE.  A workman;  one 
employed  to  perform  labour  for  another. 

2.  — This  word  is  used  in  the  bankrupt 
law  of  19th  August,  1841,  6.  5,  which 
directs  that  any  person  who  shall  have 
performed  any  labour  as  an  operative  in 
the  service  of  any  bankrupt  shall  be  en- 
titled to  receive  the  full  amount  of  wages 
due  to  him  for  such  labour,  not  exceed- 
ing twenty-five  dollars;  provided  that 
such  labour  shall  have  been  performed 
within  six  months  next  before  the  bank- 
ruptcy of  his  employer. 

3.  — Under  this  act  it  has  been  decided 
that  an  apprentice  who  had  done  work 
beyond  a task  allotted  to  him  by  his 
master,  commonly  called  overwork,  under 
an  agreement  on  the  part  of  the  master 
to  pay  for  sueh  work,  was  entitled  as  an 
operative.  1 Penn.  Law  Journ.  368. 
See  3 Rob.  Adin.  R.  237;  2 Crunch, 
240,  270. 
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OPINION,  practice  ^ is  a declaration 
by  a counsel  to  his  client  of  what  the 
law  is,  according  to  his  judgment,  on  a 
statement  of  facts  submitted  to  him. 
The  paper  upon  which  an  opinion  is 
written  is,  by  a figure  of  speech,  also 
called  on  opinion. 

2. — The  counsel  should  as  far  as  prac- 
ticable give,  1,  a direct  and  positive 
opinion,  meeting  the  point  and  effect  of 
the  question ; and  separately,  if  the  ques- 
tions proposed  were  properly  divisible 
into  several.  2.  The  reasons,  succinctly 
stated,  in  support  of  such  opinion.  3.  A 
reference  to  the  statute,  rule  or  decision 
on  the  subject.  4.  When  the  facts  are 
susceptible  of  a small  difference  in  the 
statement,  a suggestion  of  the  probability 
of  such  variation.  5.  When  some  im- 
portant fact  is  jjtatcd  as  resting  princi- 
pally on  the  statement  of  the  party 
interested,  a suggestion  ought  to  Ik; 
made  to  inquire  how  that  fact  is  to  be 
proved.  15.  A suggestion  of  the  proper 
process  or  pleadings  to  he  adopted.  7.  A 
suggestion  of  what  precautionary  mea- 
sures ought  to  be  udoptod.  As  to  the 
value  of  au  opinion,  see  4 Penn.  St. 

K.  28. 

Opinion,  evidence , is  an  inference 
made,  or  Conclusion  drawn,  by  a witness 
from  facts  known  to  him. 

2.  — In  general  a witness  cannot  be 
asked  his  opinion  upon  a particular  ques- 
tion, for  he  is  called  to  speak  of  fade 
only.  Hut  to  this  general  rule  there  are 
exceptions;  where  matters  of  skill  and 
judgment  arc  involved,  a person  compe- 
tent  particuhirly  to  understand  such 
matters,  may  be  asked  his  opinion,  and 
it  will  be  evidence.  4 Ilill,  129;  1 
Dcnio,  281;  2 Scam.  297;  2 N.  II. 
llcp.  480;  2 Story,  K.  421 ; sec  8 W. 
& S.  01 ; 1 McMullan,  50.  For  ex- 
ample, an  engineer  may  be  called  to  say 
what,  in  his  opinion,  is  the  cause  that  a 
harbour  hu$  l>een  blocked  up.  3 Dougl. 

R.  157  ; S.  0*  26  Bog. I*  Eh p • 
1 Phil.  Ev.  270;  4 T.  R.  498.  A ship 
builder  may  be  asked  his  opinion  on  a 
question  of  sea-worthiness.  Peake,  N. 
P.  ('.  25;  10  Bingh.  It  57;  25  Eng. 
Corn.  Law  Rep.  28. 

3.  — Medical  ineu  are  usually  examined 


as  to  their  judgment  with  regard  to  the 
cause  of  a person's  death,  who  has  suffered 
by  violence.  Vide  Death.  Of  the 
sanity,  1 Addams,  244,  or  impotency,  3 
Philliin.  14,  of  an  individual.  Profes- 
sional men  are,  however,  coufiucd  to 
state  facts  and  opinions  within  the  scope 
of  their  professions,  and  are  not  allowed 
to  give  opinions  on  things  of  which  the 
jury  cau  as  well  judge.  5 Rogers’s 
llcc.  20;  4 Wend.  320;  3 Fairf.  898; 

3 Dana,  382;  1 Pennsyl.  101  ; 2 llalst. 
244;  7 Verm.  161;  0 Rand.  794  ; 4 
Ycates,  202;  9 Conn.  102;  3 N.  II. 
Rep.  349;  5 n.  & J.  438. 

4. — The  unwritten  or  common  law  of 
foreign  countries  may  he  proved  by  the 
opinion  of  witnesses  possessing  profes- 
sional skill.  Story’s  Confl.  of  Laws, 
530;  1 Crunch,  12,  38;  2 Crunch,  230; 
0 Pet.  ltep.  703;  Pet.  C.  C.  R.  225; 

2 Wash.  C.  C.  11.  175  ; Id.  1 ; 5 Wend. 
Rep.  375;  2 Id.  411  ; 3 Pick.  llcp. 
293  ; 4 Conn.  11.  517 ; 0 Conn.  II.  480; 

4 Bibb,  11.  73;  2 Marsh,  ltcp.  009;  5 
Ilarr.  A John.  80;  l Johus.  Rep.  385 ; 

3 Johns.  Rep.  105;  14  Mass.  It.  455; 
0 Conn.  It.  508;  1 Verm.  It.  380;  15 
Serg.  k Jtawlc,  87 ; 1 Louis.  It.  153; 
3 Id.  53;  0 Crunch,  274.  Vide  also  14 
Serg.  & Itawle,  137 ; 3 N.  Hainp.  It. 
349;  8 Veates,  527  ; 1 Wheel.  C.  C. 
Rep.  205 ; 0 Rand.  R.  704 ; 2 Russ,  on 
Cr.  623;  4 Camp.  It.  155;  Russ.  & lty. 
456;  2 Esp.  C.  58;  Forcitpi  Laics;  3 
Philliin.  R.  449;  1 Eocl.  It.  291. 

Ol’INION,  judgment  j is  a collection  of 
reasons  delivered  by  a judge  for  giving 
the  judgment  lie  is  about  to  pronounce  : 
the  judgment  itself  is  sometimes  culled 
an  opinion. 

2.  — Such  an  opinion  ought  to  he  a 
perfect  syllogism,  the  major  of  which 
should  be  the  law;  the  minor,  the  fact 
to  Ik*  decided;  and  the  consequence,  the 
judgment  which  declares  that  to  he  con- 
formable or  contrary  to  law. 

3.  — Opinions  are  judicial  or  extra- 
judicial ; a judicial  opinion  is  one  which 
is  giveu  on  a matter  which  is  legally 
brought  before  the  judge  for  his  deri- 
sion; an  extrajudicial  opinion,  is  one 
which  although  given  in  court,  is  not 
necessary  to  the  judgment,  Vaughan, 
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882;  1 llalu’s  Hist.  141 ; and  whether 
given  in  or  out  of  court,  is  no  more  than 
the  prulutum  of  him  who  gives  it,  and 
has  no  legal  efficacy.  4 Penn.  St.  It. 
28.  Vide  lien  son. 

OPPOSITION,  practice,  is  the  act  of 
a creditor  who  declares  his  dissent  to  a 
debtor's  being  discharged  under  the  in- 
solvent laws. 

OITRESSOR.  One  who  having  pub- 
lic authority  iihch  it  unlawfully  to  tyran- 
nize over  another;  as,  if  ho  keep  him  in 
prison  until  he  shall  do  something  which 
lie  is  not  lawfully  bound  to  do. 

2. — To  charge  a magistrate  with  being 
an  oppressor,  is  therefore  actionable.  1 
Stark.  Sland.  185. 

OPPROHK1 IJM,  civil  law,  ignominy; 
shame  ; infamy,  (q.  v.) 

OPTION.  Choice;  Election ; (q.  v.) 
where  the  subject  is  considered. 

OR,  in  the  termination  of  words,  has 
an  active  signification,  and  usually  de- 
notes the  doer  of  any  act ; as,  the  grantor, 
he  who  makes  a grant;  the  vendor,  he 
who  makes  a sale ; the  feoffor,  he  who 
makes  a feoffment.  Litt.  s.  57 ; 1 HI. 
Com.  140,  n. 

OltACULUM,  civil  la  w.  The  name 
of  a kind  of  decisions  given  by  the  Ho- 
man emperors. 

ORAL.  .Something  spoken  in  con- 
tradistinction to  something  written;  as 
oral  evidence,  which  is  evidence  delivered 
verbally  by  a witness. 

ORATOR,  practice , is  a good  nijui, 
skilful  in  speaking  well,  and  who  em- 
ploys a perfect  eloquence  to  defend  causes 
either  public  or  private.  ))upiu,  Pro- 
fession d’Avocat,  ton*  t,  p.  10. 

2. — In  chancery,  the  jurty  who  files 
a bill  calls  himself  in  those  pleadings 
your  orqUly.  Among  the  Romans,  ad- 
vocates were  called  orators.  Code,  1,  8, 
dd*,  1 . 

' ORDAIN.  To  ordain  is  to  make  an 
ordinance,  to  enact  a law. 

2. — In  the  constitution  of  the  United 
States,  the  preamble  declares  that  the 
people  “do  ordain  ami  establish  this 
constitution  for  the  United  States  of 
America.'’  The  3d  article  of  the  same 
constitution  declares,  that  “the  judicial 
power  shall  be  vested  iii  one  supreme 


| court,  aud  in  such  inferior  courts  as  the 
congress  may  from  time  to  time  ordain 
and  establish."  See  1 Wheat.  R.  304, 
324 ; 4 Wheat.  R.  3X0,  402. 

ORDEAL.  An  ancient  superstitious 
mode  of  triul.  When  in  a criminal  case 
the  accused  was  arraigned,  he  might  se- 
lect the  mode  of  trial  either  by  God  and 
his  country,  that  is,  by  jury;  or  by  God 
only,  that  is  by  ordeal. 

2.  — The  trial  by  ordeal  was  either  by 
fire  or  by  water.  Those  who  were  tried 
by  the  former  passed  barefooted  and 
blindfolded  over  nine  hot  glowing  plough- 
shares ; or  were  to  carry  burning  irons 
in  their  hands ; and  accordingly  us  they 
escaped  or  not,  they  were  acquitted  or 
condemned.  The  wuter  ordeal  was  per- 
formed either  in  hot  or  cold  water.  In 
cold  water,  the  parties  suspected  were 
adjudged  innocent,  if  their  bodies  were 
not  borne  up  by  the  water  coutrury  to 
the  course  of  nature ; in  hot  water  they 
were  to  put  their  bare  arms  or  legs  into 
scalding  water,  ami  if  they  came  out  un- 
hurt, they  were  taken  to  be  innocent  of 
the  crime. 

3.  — It  w-as  impiously  supposed  that 
God  would,  by  the  mere  contrivance  of 
man,  be  called  upon  to  exercise  his 
power  in  favour  of  the  innocent.  4 Dl. 
Com.  842;  2 Ain.  Jur.  280. 

ORDER,  yocemmcnt  By  this  ex- 
pression is  understood  the  several  bodies 
which  compose  the  state.  In  ancient 
Rome,  for  example,  there  were  three  dis- 
tinct orders ; namely,  that  of  the  sena- 
tors, that  of  the  patricians,  aud  that  of 
the  plebeians. 

2. — In  the  United  States  there  are  no 
orders  of  men,  all  men  are  equal  in  the 
eye  of  the  law,  except  that  in  some 
states  slavery  has  been  entailed  on  them 
while  they  were  eolouies,  and  it  still  cx- 
i ists,  in  relation  to  some  of  the  African 
race ; but  these  have  no  political  rights. 

| V ide  Rank. 

[ Order,  contracts,  is  an  indorsement 
or  short  writing  put  upon  the  buck  of  a 
uegoeiable  bill  or  note,  for  the  purpose 
of  passing  the  title  to  it,  and  making  it 
payable  to  another  person. 

2. — When  a bill  or  note  is  payable  to 
I order,  which  is  generally  expressed  by 
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this  formula,  “to  A 15,  or  order/'  or 
u to  tlu*  order  of  A B,"  in  this  ease  the 
payee,  A B,  may  either  receive  the  mo- 
ney secured  by  such  instrument,  or  by 
his  order,  which  is  generally  done  by  a 
simple  indorsement,  (q.  v.)  pass  the 
right  to  receive  it  to  another.  But  a 
bill  or  note  wanting  these  words,  al- 
though not  negociuble,  does  not  lose  the 
general  qualities  of  such  instruments.  6 
T.  R.  1*23 ; (5  Taunt.  328;  Ruse.  & Ry. 
C.  0.  300 ; 3 Caines,  137 ; 0 John. 
217.  Vide  Bill  of  Exchange  ; Indorse- 
ment. 

3. — An  informal  bill  of  exchange  or 
a paper  which  requires  one  person  to 
pay  «»r  deliver  to  another  goods  on  ac- 
count of  the  maker  to  a third  party,  is 
called  an  order. 

Order,  French  hup.  The  act  by 
which  the  rank  of  preferences  of  claims, 
among  creditors  who  have  liens  over  the 
priee  which  arises  out  of  the  sale  of  an 
immovable  subject,  is  ascertained,  is 
called  onler.  Dalloz,  Diet.  h.  t. 

Order  of  filiation,  is  the  name  of 
a judgment  rendered  by  two  justices, 
having  jurisdiction  in  such  case,  in 
which  a man  therein  named  is  adjudged 
to  be  the  putative  father  of  a bastard 
child;  and  it  is  further  adjudged  that 
ho  pay  a certain  sum  for  his  support. 

2. — The  order  must  bear  upon  its 
face,  1st,  that  it  was  made  upon  the 
complaint  of  the  township,  parish,  or 
other  place,  where  the  chili  I was  born 
and  is  chargeable ; 2d,  that  it  was  made 
by  justices  of  the  peace  having  jurisdic- 
tion. Salk.  122,  pi.  G;  2 Lii.  Ruym. 
1197;  3d,  the  birth  place  of  the  child; 
4th,  the  examination  of  the  putative 
father  and  of  the  mother;  hut,  it  is 
said,  the  presence  of  the  putative  father 
is  not  requisite,  if  he  has  been  summon- 
ed, Cold.  R.  308;  5th,  the  judgment 
that  the  defendant  is  the  putative  father 
of  the  child,  Sid.  363;  Stile,  154; 
Dalt.  52;  Dough  602;  6th,  that  lie 
shall  maintain  the  child  as  long  as  he 
shall  be  chargeable  to  the  township,  pa- 
rish, or  other  place,  which  must  Ik: 
named.  Salk.  121,  pL  2;  Comb.  232. 
But  the  order  may  Iks  that  the  father 
shall  pay  a certain  sum  weekly  as  loug 


as  the  child  is  chargeable  to  the  public. 
Stile,  134  ; Vent.  210;  7th,  it  must  bo 
dated,  signed  ami  sealed  by  the  justices. 
Such  order  cannot  be  vacated  by  two 
other  justices.  15  John.  R.  208;  see 
8 Oowen,  R.  6*23;  4 (Wen,  R.  253; 
1*2  John.  R.  195  ; 2 Black f.  R.  42. 

Order  nisi,  is  a conditional  order 
which  is  to  be  confirmed  unless  some- 
thing be  done,  which  has  been  required, 
by  a time  specified.  Eden.  Inj.  1*2*2. 

ORDERS.  Rules  made  by  a court 
or  other  competent  jurisdiction.  The 
formula  is  generally  iu  these  words:  Jl 
is  ordered,  Jr. 

2. — Orders  also  signify  the  instruc- 
tions given  by  the  owner  to  the  captain 
or  commander  of  a ship  which  he  is  to 
follow  in  the  course  of  the  voyage. 

ORDINANCE,  legislation.  A law, 
a statute,  a decree. 

2.  — This  word  is  more  usually  applied 
to  the  laws  of  a corporation,  than  to  the 
acts  of  the  legislature;  as  the  ordinances 
of  the  city  of  Philadelphia.  The  fol- 
lowing accouut  of  the  difference  between 
a statute  and  an  ordinance  is  extracted 
from  Bac.  Ah.  Statute,  A.  11  Where 
the  proceeding  consisted  only  of  a peti- 
tion from  parliament,  and  an  answer 
from  the  king,  those  were  entered  on  the 
parliament  rod f and  it  the  matter  was 
of  a public  nature,  the  whole  was  then 
styled  an  ordinance / if,  however,  the 
petition  and  answer  were  not  only  of  a 
public,  but  a novel  nature,  they  were 
then  formed  into  an  act  by  the  king, 
with  the  aid  of  bis  council  and  judges, 
and  entered  on  the  statute  roll .”  Sec 
Harg.  & But.  Co.  Litt.  159  b,  notis;  3 
Reeves,  Hist.  Eng.  Law,  146. 

3.  — According  to  Lord  Coke,  the  dif- 
ference between  a statute  and  an  ordi- 
nance is,  that  the  latter  has  not  had  tho 
assent  of  the  king,  lords,  and  commons, 
but  is  made  merely  t>y  two  of  those 
powers.  4 Inst.  25.  See  Barr,  on  Stat. 
41,  note  (x). 

Ordinance  of  1787.  An  net  of  con- 
gress which  regulates  the  territories  of 
the  United  States.  It  is  printed  in  3 
Story,  L.  U.  S.  2073.  Some  parts  of 
this  ordinance  were  designed  for  tho 
temporary  government  of  the  territory, 
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while  other  parts  were  intended  to  be 
permanent,  and  are  now  in  force.  1 
Meljcan,  R.  837 j 2 Missouri  R.  ‘20;  2 
Missouri  R.  Ill ; 2 Missouri  R.  21  l ; 
5 IIow.  U.  S.  R.  215. 

( )R I >1 N A R V,  rh  if  and  eedeg.  lair , 
An  otlieer  who  has  original  jurisdiction 
in  his  own  right  and  not  by  deputation. 

2.  — In  England  the  ordinary  is  an 
oflieor  who  has  immediate  jurisdiction 
in  ecclesiastical  causes.  Co.  Litt.  344. 

3.  — In  the  United  States,  the  ordinary 
possesses,  in  those  states  where  such 
officer  exists,  powers  vested  in  him  by 
the  constitution  and  acts  of  the  legisla- 
ture. In  South  Carolina,  the  ordinary 
is  a judicial  officer.  1 Rep.  Const.  Ct. 
207 ; 2 Rep.  Const.  Ct.  384. 

ORDINATION,  civil  and  ceclcs.  fair. 
The  act  of  conferring  the  orders  of  the 
church  upon  an  individual.  Nov.  187. 

ORE  TEN  I S.  Verbally ; orally. 
Formerly  the  pleadings  of  the  parties 
were  ore  ten  us,  and  the  practice  is  said 
to  have  been  retained  till  the  reign  of 
Edward  the  Third.  3 Reeves,  05;  Steph. 
1M.  29;  and  vide  Bract.  372,  b. 

2. — In  chancery  practice,  a defendant 
may  demur  at  the  bar  orr  (rims;  8 P. 
Wms.  370;  if  he  has  not  sustained  the 
demurrer  on  the  record.  1 Swanst.  R. 
2SS;  Mitf.  I>1.  170;  (i  Ves.  779;  8 Yes. 
405  ; 17  Ves.  215,  210. 

OREGON.  The  name  of  a territory 
of  the  United  States  of  America.  This 
territory  was  established  by  the  act  of 
congress  of  August  14,  1X48;  and  this 
act  is  the  fundamental  law  of  the  terri- 
tory. 

2. — Sect.  2.  The  executive  power  and 
authority  in  ami  over  said  territory  of 
Oregon  shall  be  vested  in  a governor, 
who  shall  hold  his  office  for  four  years, 
and  until  his  successor  shall  be  appointed 
and  qualified,  unless  sooner  removed  by 
the  president  of  the  United  States.  The 
governor  shall  reside  within  said  terri- 
tory, shall  be  commander-in-chicf  of  the 
militia  thereof,  shall  perform  the  duties 
and  receive  the  emoluments  of  superin- 
tendent of  Indian  affairs,  lie  may  grant 
pardons  anil  respites  for  offences  against 
the  laws  of  said  territory,  and  reprieves 
for  offences  against  the  laws  of  the  United 


States  until  the  decision  of  the  president 
can  he  made  thereon ; he  shall  commis- 
sion all  officers  who  shall  lx*  appointed 
to  office  under  the  laws  of  the  .said  ter- 
ritory, where,  by  law,  such  commissions 
shall  be  required,  and  shall  take  care  that 
the  laws  be  faithfully  executed. 

3.  — »Sec.  3.  There  shall  be  a secretary 
of  said  territory,  who  shall  reside  therein, 
and  hold  his  office  for  five  years,  unless 
sooner  removed  by  the  president  of  the 
United  States;  he  shall  record  and  pre- 
serve all  the  laws  and  proceedings  of  the 
legislative  assembly  hereinafter  consti- 
tuted, ami  all  the  acts  and  proceedings 
of  the  governor  in  his  executive  depart- 
ment ; he  shall  transmit  one  copy  of  the 
laws  ami  journals  of  the  legislative  as- 
sembly within  thirty  days  after  the  end 
of  each  session,  and  one  copy  of  the  exe- 
cutive proceedings  and  official  eorrespon- 
denee,  semi-annually,  on  the  first  days  of 
January  and  July,  in  each  year,  to  tho 
president  of  the  United  States,  ami  two 
copies  of  the  laws  to  the  president  of  the 
senate  and  to  the  sja;akcr  of  the  house  of 
representatives  for  tho  use  of  congress. 
And  in  case  of  the  death,  removal,  re- 
signation, or  absence  of  the  governor 
from  the  territory,  the  secretary  shall  be, 
and  he  is  hereby,  authorized  and  required 
to  execute  and  perform  all  the  powers 
and  duties  of  tile  governor  during  such 
vacancy  or  absence,  or  until  another  go- 
vernor shall  1m;  duly  appointed  and  qua- 
lified to  fill  such  vacancy. 

4.  — Sect.  4.  The  legislative  power  and 
authority  of  said  territory  shall  ho 
vested  in  a legislative  assembly.  The 
legislative  assembly  shall  consist  of  a 
council  and  house  of  representatives. 
The  council  shall  consist  of  nine  mem- 
bers, having  the  qualifications  of  voters 
as  hereinafter  prescribed,  whose  term  of 
service  shall  continue  three  years.  Imme- 
diately after  they  shall  be  assembled)  in 
consequence  of  the  first  election,  they 
shall  be  divided  as  equally  as  may  be 
into  three  classes.  The  scats  of  the  mem- 
bers of  council  of  t he  first  class  shall  be 
vacated  at  the  expiration  of  the  first  year; 
of  the  second  ehiss  at  the  expiration  of 
the  second  year;  and  of  the  third  class 
at  the  expiration  of  tho  third  year,  so 
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that  one  third  may  be  chosen  every  year ; 
uud  if  vacancies  happen  by  resignation 
or  otherwise,  the  same  shall  be  filled  at 
the  next  ensuing  election.  The  house 
of  representatives  shall,  at  its  first  ses- 
sion, consist  of  eighteen  members,  pos- 
sessing the  same  qualifications  as  pre- 
scribed for  members  of  the  council,  and 
whose  term  of  service  shall  continue  one 
year.  The  number  of  representatives 
may  be  increased  by  the  legislative  as- 
sembly from  time  to  time,  in  proportion 
to  the  increase  of  qualified  voters : Pro- 
vided, That  the  whole  number  shall 
never  exceed  thirty.  An  apportionment 
shall  be  made,  as  uearly  equal  as  prac- 
ticable, among  the  several  counties  or 
districts,  for  the  election  of  the  council 
and  representatives,  giving  to  each  sec- 
tion of  the  territory'  representation  in  the 
ratio  of  its  qualified  voters,  jus  nearly  as 
may  be.  Ami  the  members  of  the  council 
and  of  the  house  of  representatives  shall 
reside  in  and  be  inhabitants  of  the  dis- 
trict, or  county  or  counties,  for  which  they 
may  be  elected  respectively.  Previous  to 
the  first  election,  t he  governor  shall  euuse 
a census  or  enumeration  of  the  inhabitants 
and  qualified  voters  of  the  several  coun- 
ties and  districts  of  the  territory  to  be 
taken  by  such  persons,  and  in  such  mode, 
us  the  governor  shall  designate  and  ap- 
point; and  the  persons  so  appointed 
shall  receive  a reasonable  compensation 
therefor;  and  the  first  election  shall  be 
held  at  such  time  and  places,  and  be 
conducted  in  sueb  manner,  both  as  to 
the  persons  who  shall  superintend  such 
election,  uud  the  returns  thereof,  as  the 
governor  shall  appoint  and  direct;  and 
he  shall,  at  the  same  time,  declare  the 
number  of  members  of  the  couucil  and 
bouse  of  representatives  to  which  each  of 
the  counties  or  districts  shall  be  entitled 
under  this  uct ; and  the  governor  shall, 
by  his  proclamation,  give  at  least  sixty 
days  previous  notice  of  such  apportion- 
ment, and  of  the  time,  places,  and  man- 
ner of  holding  such  election.  The  per- 
sons having  the  highest  number  of  legal 
votes  in  each  of  said  council  districts  for 
members  of  the  couucil  shall  be  declared 
by  the  governor  to  he  duly  elected  to 
the  council ; uud  the  persons  having  the  ( 


highest  number  of  legal  votes  for  the 
house  of  representatives  shall  be  declared 
by  the  governor  to  bo  duly  elected  mem- 
bers of  said  house : Provided,  That,  in 
case  two  or  more  persons  voted  for  shall 
have  au  equal  number  of  votes,  and  in 
case  a vacancy  shall  otherwise  occur,  in 
either  branch  of  the  legislative  assembly, 
the  governor  shall  older  a new  election, 
uud  the  persons  thus  elected  to  the  legis- 
lative assembly  shall  meet  at  such  place, 
and  on  such  day,  within  ninety  days  after 
such  elections,  its  the  governor  shall  ap- 
point ; but,  thereafter,  the  time,  place, 
and  manner  of  holding  and  conducting 
all  elections  by  the  people,  and  the  ap- 
portioning the  representation  in  the  seve- 
ral counties  or  districts  to  the  council 
and  house  of  representatives,  accoiding 
to  the  number  of  qualified  voters,  shall 
be  prescribed  by  law,  as  well  as  the  day 
of  the  commencement  of  the  regular  ses- 
sions of  the  legislative  assembly : Pro- 
vided, That  no  session  in  any  one  year 
shall  exceed  the  term  of  sixty  days,  ex- 
cept the  first  session,  which  shall  not  he 
prolonged  lteyoml  one  hundred  days. 

5. — 8cct.  5.  Every  white  male  inha- 
bitant, above  the  age  of  twenty-one  years, 
who  shall  have  been  a rcsideut  of  said 
territory  at  the  time  of  the  passage  of 
this  act,  and  shall  possess  the  qualifica- 
tions hereinafter  prescribed,  shall  be  en- 
titled to  vote  at  the  first  election,  and 
shall  be  eligible  to  any  office  within  the 
said  territory;  but  the  qualifications  of 
voters  and  of  holding  office,  at  all  subse- 
quent elections,  shall  be  such  as  shall  lie 
prescribed  by  the  legislative  assembly: 
Provided,  That  the  right  of  suffrage  and 
of  holding  office  shall  he  exercised  only 
by  citizens  of  the  United  States  above 
the  age  of  twenty-one  years,  and  those 
above  that  age  who  shall  have  declared, 
on  oath,  their  intention  to  become  such, 
ami  shall  have  taken  an  (Kith  to  support 
the  constitution  of  the  United  States  and 
the  provisions  of  this  act : And,  further, 
provided,  That  no  officer,  soldier,  seaman, 
or  marine,  or  other  person  in  the  army  or 
navy  of  the  United  States,  or  attached  to 
troops  in  the  service  of  the  United  States, 
shall  lie  allowed  to  vote  in  said  territory, 
by  reason  of  being  on  service  therein,  uu- 


254 


ORE 


OKI 


less  g&id  territory  is  and  has  been  for  the 
period  of  six  months  his  permanent  do- 
micil : Provided  further,  That  no  person 
belonging  to  the  army  or  navy  of  the 
United  States  shall  ever  be  elected  to, 1 
or  hold  any  civil  office  or  appointment 
in,  said  territory. 

0. — Sect.  0.  The  legislative  power  of 
the  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the 
Uuitod  States  ; but.  no  law  shall  bo  passed 
interfering  with  the  primary  disposal  of 
the  soil ; no  tax  shall  bit  imposed  upon 
the  property  of  the  United  States;  nor 
shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or 
other  property  of  residents.  All  the  laws 
passed  by  the  legislative  assembly  shall 
bo  submitted  to  the  congress  of  the 
United  States,  and,  if  disapproved,  shall 
be  null  and  of  no  effect : Provided,  That, 
nothing  in  this  act  shall  bo  construed  to 
give  power  to  incorporate  a bank,  or  any 
institution  with  bunking  powcm,  or  to 
borrow  money  in  the  name  of  the  terri- j 
lory,  or  to  pledge  the  faith  of  the  people 
of  the  siime  for  auy  loan  whatever,  either 
directly  or  indirectly.  No  charter  grant- 
ing any  privilege  of  making,  issuing,  or 
putting  into  circulation  any  notes  or  bills 
in  the  likeness  of  bank  notes,  or  any 
bonds,  scrip,  drafts,  bills  of  exchange  or 
obligations,  or  granting  any  other  hank- 
ing powers  or  privileges,  shall  be  passed 
by  the  legislative  assembly;  nor  shall 
the  establishment  of  any  branch  or 
agency  of  any  such  corporation,  derived 
from  other  authority,  be  allowed  in  said 
territory;  nor  shall  said  legislative  as- 
sembly authorize  the  issue  of  any  obliga- 
tion, scrip,  or  evidence  of  debt  by  said 
territory,  in  any  mode  or  manner  w hat- 
ever, except  certificates  for  services  to 
said  territory ; and  all  such  laws,  or  any 
law  or  laws  inconsistent  with  the  provi- 
sions of  this  act,  shall  be  utterly  null 
und  void;  and  all  taxes  shall  Ik;  equal 
and  uniform,  and  no  distinction  shall  ho 
made  in  the  assessments  between  differ- 
ent kinds  of  property,  but  the  assessments 
shall  be  according  to  tlio  value  thereof. 
To  avoid  improper  influences  which  may 
result  from  intermixing  in  one  and  the  ( 


same  act  such  things  as  have  no  proper 
relation  to  each  other,  every  law  shall 
embrace  hut  one  object,  and  that  shall 
be  expressed  in  the  title. 

7.  — Sect.  7.  All  township,  district, 
nnd  county  officers,  not  herein  other- 
wise provided  for,  shall  be  appointed 
or  elected,  in  such  manner  as  shall  be 
provided  by  the  legislative  assembly  of 
the  territory  of  Oregon. 

8.  — Sect.  8.  No  member  of  the  legis- 
lative assembly  shall  hold,  or  he  appoint- 
ed to,  any  office  which  shall  have  been 
created,  or  the  salary  or  emoluments  of 
which  shall  have  been  increased,  while 
he  was  a member,  during  the  term  for 
which  he  was  elected,  and  for  one  year 
after  the  expiration  of  such  term;  but 
this  restriction  shall  not  be  applicable  to 
members  of  the  first  legislative  assembly; 
and  no  person  holding  a commission  or 
appointment  under  the  United  States 
shall  be  a member  of  the  legislative  as- 
sembly, or  shall  hold  any  office  under 
the  government  of  said  territory. 

9.  — The  ltJth  section  of  the  act  au- 
thorizes the  qualified  voters  to  elect  a 
delegate  to  the  house  of  representatives 
of  the  United  States,  who  shall  have  and 
exercise  all  the  rights  and  privileges  as 
have  been  heretofore  exercised  and  en- 
joyed by  the  delegates  from  the  other 
territories  of  the  United  States  to  the 
said  house  of  representatives.  Vide 
Courts  of  t/u'  United  States. 

ORIGIN  A L,  contracts,  practice , cvi~ 
dener,  is  an  authentic  instrument  of 
something,  and  which  is  to  serve  as  a 
model  or  example  to  he  copied  or  imi- 
tated. It  also  means  first,  or  not  deriv- 
ing any  authority  from  any  other  source : 
as,  original  jurisdiction,  original  writ, 
original  bill,  and  the  like. 

2.  — Originuls  are  single  or  duplicate. 
Singh',  when  there  is  hut  one ; duplicate, 
when  there  are  two.  In  the  case  of 
printed  documents,  all  the  impressions 
are  originals,  or  in  the  nature  of  dupli- 
cate originals,  and  any  copy  will  be 
primary  evidence.  Watson’s  case,  2 
Stark.  It.  130;  sod  vide  14  Serg.  & 
Rawle,  200. 

3.  — Whcu  an  original  document  is  not 
evidence  at  common  law,  and  a copy  of 
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such  original  is  made  evidence  by  an  act 
of  the  legislature?,  the  original  is  not, 
therefore,  made  admissible  evidence  by 
implication.  2 (’amp.  It?  121,  n. 

Okkiinal  kntry,  is  the  first  entry 
made  by  a merchant,  tradesman,  or  other 
person  in  his  account  books,  charging 
another  with  merchandise,  materials, 
work  or  labour,  or  cash,  on  a contract 
made  between  them. 

2.  — This  subject  will  be  divided  into 
three  sections.  1,  The  form  of  the  ori- 
ginal entry;  2,  The  proof  of  such  entry; 
3,  The  effect. 

3.  — § 1.  To  make  a valid  original 
entry  it  must  possess  the  following  re- 
quisites, namely:  1,  It  must  be  made 
in  a proper  book ; 2,  It  must  la*  made 
in  proper  time;  3,  It  must  be  intelli- 
gible and  according  to  law;  4,  It  must 
bo  made  by  a person  having  authority 
to  make  it. 

4.  — 1.  In  general  the  books  in  which 
the  first  entries  are  made,  belonging  to 
a merchant,  tradesman,  or  mechanic,  in 
which  are  charged  goods  sold  and  de- 
livered, or  work  and  labour  done,  are 
received  in  evidence.  There  arc  many 
books  which  are  not  evidence,  a few  of 
which  will  be  here  enumerated.  A book 
made  up  by  transcribing  entries  made 
on  a slate  by  a journeyman,  the  tran- 
script being  made  on  the  same  evening, 
or  sometimes  not  until  nearly  two  weeks 
after  the  work  was  done,  was  considered 
as  not  being  a book  of  original  entries. 

1 Rawle,  K.  485;  2 Watts,  ]{.  451 ; 4 
Watts,  li.  258;  1 Browne's,  R.  147;  0 
Wharf.  R.  IS!);  5 Wafts,  432;  4 Rawle, 
408 ; 2 Miles,  208.  A book  purporting 
to  Ik?  a book  of  original  entries,  contain- 
ing nn  entry  of  the  sale  of  goods  when 
they  were  ordered  but  before  they  were 
delivered  is  not  a book  of  original  entries. 
4 Rawle,  404.  And  unconnected  scraps 
of  paper  containing,  as  alleged,  original 
entries  of  sales  by  an  agent,  on  account 
of  his  principal,  and  appearing  on  their 
face  to  be  irregularly  kept,  are  not  to  be 
considered  as  a book  of  original  entries. 
13  S.  & R.  120.  See  2 Whart.  R.  33; 
4 M’CJord,  R.  70;  20  Wend.  72;  2 
Miles,  It.  208;  1 Yeatcs,  R.  108;  4 
Y cates,  It.  341. 


5. — 2.  The  entry  must  Ik?  made  in 
the  course  of  business,  and  with  the  in- 
tention of  making  a charge  for  goods  sold 
or  work  done ; they  ought  not  to  Is?  made 
after  the  lapse  of  one  day.  8 Watts, 
545;  1 Nott  & MVord,  130;  4 Nott 
A M’Onrd,  77;  4 S.  A R.  5;  2 Dull. 
217  ; 0 S.  A It.  285;  and  a book  in 
which  the  charges  arc  made  when  the 
goods  are  ordered  is  not  admissible.  4 
Rawle,  404;  3 Dev.  440. 

0.— 3.  The  entry  must  Ik?  made  in  an 
intelligible  manner,  and  not  in  figures  or 
I hieroglyphics  which  nrc  understood  by 
the  seller  only.  4 Rawle,  404 ; and  a 
charge  made  in  the  gross  as  u 100  days* 
work,"  1 Nott  A MfCord,  130,  or  “for 
medicine  and  attendance,”  or  “ thirteen 
dollars  for  medicine  and  attendance  on 
one  of  the  general's  daughters  in  curing 
the  hooping  cough,”  2 Const.  Rep.  745, 
were  rejected.  An  entry  of  goods  with- 
out carrying  out  any  prices,  proves,  at 
most,  only  a Rile,  and  the  jury  cannot, 
without  other  evidence,  fix  any  price.  I 
South.  870.  The  charges  should  bo 
specific  and  denote  the  particular  work 
or  service  charged,  ns  it  arises  daily,  and 
the  quantity,  number,  weight,  or  other 
distinct  designation  of  the  materials,  or 
articles  sold  or  furnished,  and  attach  the 
price  and  value  to  each  item.  2 Const. 
Rep.  745;  2 Bail.  R.  449;  1 Nott  A 
M'Cord,  180. 

7.  — 1.  The  entry  must  of  course  have 
been  made  by  a person  having  authority 
to  make  it,  4 Rawle,  4<>4,  and  with  a 
view  to  charge  the  party.  8 Watts, 

585. 

8.  — §2.  The  proof  of  the  entry  must 
be  made  by  the  person  who  made  it  If 
made  by  the  seller,  ho  is  competent  to 
prove  it  from  the  necessity  of  the  case, 
although  lie  has  an  interest  in  the  mut- 
ter in  dispute.  5 Conn.  4!)0 ; 12  .John. 
R.  401  ; 1 Dali.  230.  When  made  by 
a clerk,  it  must  be  proved  by  him.  But, 
in  cither  ease,  when  the  jwrson  who 
made  the  entry  is  out  of  the  reach  of  the 
process  iff  the  court,  as  in  the  case  of 
death,  or  absence  out  of  the  state,  the 
handwriting  may  lie  proved  by  a person 
acquainted  with  the  handwriting  of  the 
person  who  made  the  entry.  2 Watts 
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Ac  Sorg.  137.  Rut  the  plaintiff  is  not 
competent  to  prove  the  handwriting  of 
a deceased  clerk  who  made  the  entries. 
1 Browne’s  It.  App.  liii. 

9. — §3.  The  books  and  original  en- 
tries, when  proved  by  the  supplementary 
oath  of  the  party  is  no  prima  facie  evi- 
dence of  the  sale  and  delivery  of  goods, 
or  of  work  and  labour  done.  1 Veates, 
8 it  Swift’s  K\  . 84;  Venn*  168 ; 1 
M’Cord,  481  ; I Aik.  355;  2 Root,  59  ; 
Cooke’s  It.  38.  Rut  they  are  not  evi- 
dence of  money  lent,  or  cash  paid.  Id.; 
1 Day,  101;  1 Aik.  73,  74;  Kirby, 
289.  Nor  of  the  time  a vessel  laid  at 
the  plaintiff’s  wharf,  1 Browne’s  Rep. 
257  ; nor  of  the  delivery  of  goods  to  be 
sold  on  commission  2 Wharton,  33. 

Original  jurisdiction,  practice,  is 
that  which  is  given  to  courts  to  take 
cognizance  of  cases  which  may  be  insti- 
tuted in  those  courts  in  the  first  instance. 
The  constitution  of  the  United  States 
gives  the  supreme  eourt  of  the  United 
States  original  jurisdiction  in  cases  which 
affect  ambassadors,  other  public  ministers 
ami  consuls,  a ud  to  those  in  which  a 
state  is  a party.  Art.  3,  s.  2;  1 Kent, 
Com.  314. 

Original  writ,  practice  in  (Iw  Eng- 
lish lam,  is  a mandatory  letter  issued  in 
the  king’s  name,  scaled  with  his  great 
seal,  and  directed  to  the  sheriff  of  the 
county  wherein  the  injury  is  committed 
or  supposed  to  be,  requiring  him  to  com- 
mand the  wrongdoer  or  party  accused, 
either  to  do  justice  to  the  complainant, 
or  else  to  appear  in  court,  and  answer 
the  accusation  against  him.  This  writ 
is  deemed  necessary  to  give  the  courts  of 
luw  jurisdiction. 

2. — In  modern  practice,  however,  it  is 
often  dispensed  with,  by  recourse,  as 
usual,  to  fiction,  and  a pnxjeeding  Ay  HU 
is  substituted.  In  this  country,  our 
courts  derive  their  jurisdiction  from  the 
constit  ution,  and  require  no  original  writ 
to  confer  it.  Improperly  speaking,  the 
first  writ  which  is  issued  in  a case,  is 
sometimes  called  an  original  writ,  but  is 
not  so  in  the  English  sense  of  the  word. 
Vide  3 Rl.  Com.  273;  Walk.  Intr.  to 
Amer.  Law,  514. 

ORIGIN  ALIA,  Engl.  law.  The 


transcripts  and  other  documents  sent  to 
the  office  of  the  treasurer-remembrancer 
in  the  exchequer,  are  culled  by  this  name 
to  distinguish  them  from  rccordat  which 
contain  tlie  judgments  of  the  barons. 

ORNAMENT,  embellishment.  When 
a question  arises  as  to  which  of  two 
things,  the  one  is  the  princi|«il  and  the 
other  is  the  accessory,  it  is  a rule,  that 
an  ornament  shall  lie  considered  as  the 
accessory.  Vide  Accessory  ; Principal. 

ORPHAN.  A minor  or  infant  who 
hath  lost  both  of  his  or  her  parents. 
Sometimes  the  term  is  applied  to  such  a 
person  who  has  lost  only  one  of  his  or 
her  parents.  3 Mcr.  48;  2 Sim.  &Stu. 
93;  A so  A:  Man.  Inst,  R.  1,  t.  2,  c.  1. 
See  Ilaxzard's  Register  of  Pennsylvania, 
vol.  14,  pages  188,  189,  for  a corres- 
pondence between  the  Hon.  Joseph  Hop- 
kins"!! and  ex-president  J.  Q.  Adams  as 
to  the  meaning  of  the  word  Orphan,  and 
Hob.  247. 

ORPHANAGE,  Engl.  law.  By  the 
custom  of  London  when  a freeman  of 
that  city  dies,  his  estate  is  divided  into 
three  parts,  as -follows,  one  third  part  to 
the  widow;  another,  to  the  children  ad- 
vanced by  him  in  his  lifetime,  which  is 
called  the  orphanage ; and  the  other 
third  part  may  be  by  him  disposed  of  by 
will.  Now,  however,  a freeman  may 
dispose  of  bis  estate  as  lie  pleases,  but 
iu  cafies  of  intestacy,  the  statute  of  dis- 
tribution expressly  excepts  and  reserves 
the  custom  of  London.  Low  on  Wills, 
102,  104  ; Bac.  Ab.  Custom  of  Loudon, 
C.  Vide  Legitime. 

ORPHANS’  COURT.  The  namcof 
a court  in  some  of  the  states,  having 
I jurisdiction  of  the  estates  and  persons  of 
orphans. 

ORPHANOTROPHI,  civil  law.— 
Are  persons  who  have  the  charge  of  ad- 
ministering the  affairs  of  houses  destined 
for  the  use  of  orphans.  Clef  des  Lois 
Rom.  mot  Adiniuistmteurs. 

OSTKNSI RLE  PARTNER.  One 
whose  name  appears  iu  a liriu  ms  a part- 
ner, ami  who  is  really  such. 

OTHER  WRONGS,  pleading,  evi- 
dence. In  actions  of  trespass,  the  decla- 
ration concludes  by  charging  generally, 
that  the  defendant  did  other  wrongs  to 
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tlie  plaintiff  to  his  great  damage.  When 
the  injury  is  a continuation  or  conse- 
quence of  the  trespass  declared  on,  the 
plaintiff  may  give  evidence  of  such  injury 
under  this  averment  of  other  wrongs. 
Kep.  Temp.  Holt,  009;  2 Salk.  042; 
0 Mod.  127 ; Bull.  N.  1\  89;  2 Stark. 
N.  P.  C.  818. 

OUNCE.  The  name  of  a weight. 
An  ounce  avoirdupois  weight  is  the  six- 
teenth part  of  a pound;  au  ounce  troy 
weight  is  the  twelfth  part  of  a pound. 
Vide  Weights, 

OUSTER,  torts.  An  ouster  is  the 
actual  turning  out,  nr  keeping  excluded, 
the  party  entitled  to  possession  of  any 
real  property  corporeal. 

2. — An  ouster  can  properly  bo  only 
from  real  property  corporeal,  and  cannot 
be  committed  of  auy  thing  movable,  1 
Car.  & P.  128  ; S.  C.  1 1 Eng.  Com.  Law 
It.  889;  1 Chit.  l'r.  148,  note  (r) ; nor 
is  a mere  temporary  trespass  considered 
as  an  ouster.  Any  continuing  act  of  ex- 
clusion from  the  enjoymeut,  constitutes 
an  ouster,  even  by  oue  tenant  in  cominou 
of  his  co-tenant.  Co.  Litt.  199  b,  200  a. 
Vide  8 Bl.  Com.  167 ; Arch.  Civ.  PI  0, 
14;  1 Chit.  Pr.  37 1,  where  the  reme- 
dies for  an  ouster  are  pointed  out.  Vide 
Juihjmrnt  of  Itesjtoruleal  Ouster. 

OUSTER  LE  MAIN.  In  law-French, 
this  signities,  to  take  out  of  the  hand. 
Jn  the  old  English  law,  it  signified  a 
livery  of  lands  out  of  the  hands  of  the 
lord,  after  the  tenant  caiuo  of  age.  If 
the  lord  refused  to  deliver  such  lands, 
the  tenant  was  entitled  to  a writ  to  re- 
cover the  same  from  the  lord ; this  re- 
covery out  of  the  hands  of  the  lord  was 
called  ouster  le  main. 

OUTFIT.  Is  an  allowance  made  by 
the  government  of  the  United  Suites  to 
u minister  plenipotentiary,  or  charge  des 
affaires,  on  going  from  the  United  States 
to  any  foreign  country. 

2. — The  outfit  can  in  no  case  exceed 
one  year’s  full  salary  of  such  minister  or 
charge  des  affaires.  No  outfit  is  allowed 
to  a consul.  Act  of  Cong.  May  1,  1810, 
8.  1.  Vide  Minister. 

OUT-HOUSES.  Buildings  adjoining 
to  or  belonging  to  dwelling-houses. 

2. — It  is  not  easy  to  say  what  comes 
Vol.  II.— 17 


within  and  what  is  excluded  from  the 
meaning  of  out-house.  It  has  bccu  de- 
cided that  a school-room,  separated  from 
the  dwelling-house  by  a narrow  passage 
about  a yard  wide,  the  roof  of  which 
was  partly  upheld  by  that  of  the  dwell- 
ing-house, the  two  buildings,  together 
with  some  other,  and  the  court  which 
enclosed  them,  being  rented  by  the  same 
person,  was  properly  described  as  au  out- 
house.  Uuss.  A:  11.  C.  C.  295;  see,  for 
other  cases,  3 Inst.  07 ; Burn's  Just., 
Burning,  1 1 ; 1 Leach,  49 ; 2 East's  P. 
C.  1020,  1021.  Vido  House. 

OUT-ltlDEKS,  JEnyl.  late.  Bailiffs 
errant,  employed  by  the  sheriffs  and 
their  deputies,  to  ride  to  the  furthest 
places  of  their  counties  or  hundreds  to 
summon  such  as  they  thought  good,  to 
attend  their  county  or  hundred  court. 

OUTLAW,  Kmjl.  law,  is  one  who  is 
I put  out  of  the  protection  or  aid  of  the 
law.  22  Vin.  Ab.  310;  1 Phil.  Ev. 
Index,  h.  t.;  Bac.  Ab.  Outlawry;  2 
Sell.  Pr.  277;  Doct.  PI.  831;  8 Bl. 
Com.  2*8,  4. 

OUTLAWRY,  Engl,  hue,  is  the  act 
of  being  put  out  of  the  protection  of  the 
law,  by  process  regularly  sued  out  against 
a person  who  is  in  cou tempt  in  refusing 
to  become  amenable  to  the  court  haviug 
jurisdiction.  The  proceedings  themselves 
arc  also  called  the  outlawry. 

2.  — Outlawry  may  take  place  in  cri- 
minal or  in  civil  cases.  3 Bl.  Com.  283; 
Co.  Litt.  128. 

3.  — In  the  United  States,  outlawry  in 
civil  cases  is  unknown,  und  if  there  arc 
any  cases  of  outlawry  iu  criminal  cases 
they  are  very  rare.  Bane's  Ah.  eh.  193, 
a,  34.  Vide  Bac.  Ab.  Abatement,  B; 
Id.  h.  t. ; Gilb.  Hist.  C.  1*.  196,  197; 
2 Virg.  Cas.  244;  2 Dal.  92. 

OUTRAGE.  A grave  injury ; a se- 
rious wrong.  This  is  a generic  word 
which  is  applied  to  every  thing  which  is 
injurious,  iu  a great  degree,  to  the  honour 
or  rights  of  another. 

TO  OVERDRAW,  is  to  draw  bills 
or  checks  upon  an  individual,  bunk  or 
other  corporation  fur  a greater  amount 
of  funds  than  the  party  who  draws  is 
entitled  to. 

2. — When  a person  has  overdrawn 
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his  account  without  any  intention  to  do  valuable  collection  of  overruled  cases,  of 
so,  and  afterwards  gives  a check  on  a great  service  to  the  practitioner, 
bank,  the  holder  is  required  to  present  8. — The  term  overrule  also  signifies 

it,  and  on  refusal  of  payment  to  give  that  a majority  of  the  judges  have  de- 
notiee  to  the  maker,  in  order  to  hold  cided  against  the  opinion  of  the  minority, 
him  bound  for  it ; hut  when  the  maker  in  which  case  the  latter  arc  said  to  be 
had  overdrawn  the  hank  kimwiugly  and  overruled. 

had  no  funds  there  between  the  time  the  ON  KRSKERS  OF  THE  POOR,  arc 
check  was  given  and  its  presentment,  the  persons  appointed  or  elected  to  take  care 
not  .ice  is  not  requisite.  2 N.  & McC.433.  of  the  j>oor  with  moneys  furnished  to 
OVERDUE.  A bill,  note,  bond  or  them  by  the  public  authority, 
other  contract  for  the  payment  of  money  2. — The  duties  of  these  officers  are 

at  u particular  day,  when  not  paid  upon  regulated  by  local  statutes.  In  general 
the  day,  is  overdue.  the  overseers  are  bound  to  perform  those 

2. — The  indorsement  of  a note  or  duties,  and  the  neglect  of  them  will  sub- 
bill overdue,  is  equivalent  to  drawing  a ject  them  to  an  indictment.  Vide  1 Bl. 
new  bill  payable  at  sight.  2 C'ouu.  419;  Com.  300;  10  Vin.  Ab.  150:  1 Mass. 
18  Pick.  200;  1)  Alab.  R.  153.  459;  3 Musa.  430;  1 Penning.  R.  0, 

8. — A note  when  passed  or  assigned  130;  Com.  Dig.  Justices  of  the  Peace, 
when  overdue,  is  subject  to  all  the  equi-  R 03,  04,  05. 

ties  between  the  original  contracting  par-  OVERSMAN,  in  the  Scotch  hue,  is  a 
tics.  0 Conn.  5;  10  Conn.  80,  55  j 8 person  commonly  named  in  a submission, 


it  is  left  beyond  case  the  arbiters  cannot  agree  in  the  sen- 
a certain  amount;  the  residue,  the  re-  tenee;  sometimes  the  nomination  of  the 
moimlcr  of  a tiling.  The  same  as  Sur- j oversman  is  left  to  the  arbiters.  In  either 
plus,  (q.  v.)  | css©  the  oversman  lias  no  power  to  do- 

2.— -The  overplus  maybe  certain  or  cide,  unless  the  arbiters  differ  in  opinion, 
uncertain.  It  is  certain,  for  example,  Ersk.  Pr.  L.  Scot.  4,  3,  10.  The  office 
when  an  estate  is  worth  three  thousand  of  an  oversman  very  much  resembles 
dollars,  and  the  owner  asserts  it  to  be  so  that  of  an  umpire, 
in  his  will,  and  devises  of  the  proceeds  OVERT.  Open.  An  overt  act  in 
one  thousand  dollars  to  A,  one  thousand  treason  is  proof  of  the  intention  of  the 
dollars  to  B,  and  the  overplus  to  C,  and  traitor,  because  it  opens  his  designs; 
in  consequence  of  the  deterioration  of  without  an  overt  act  treason  cannot  lie 
the  estate,  or  from  some  other  cause,  it  committed.  2 Chit.  Cr.  Law,  40;  an 
sells  for  less  than  three  thousand  dollars,  overt  net,  then,  is  one  which  manifests 
each  of  the  legatees  A,  B and  C shall  the  inteution  of  the  traitor,  to  commit 
take  one  third:  the  overplus  is  uncer-  treason.  Archb.  Cr.  PI.  379;  4 Bl. 
tain  where,  for  example,  a testator  does  Com.  79. 

not  know  the  value  of  his  estate,  and  2. — The  mere  contemplation  or  inten- 

gives  various  legacies  and  the  overrun  tion  to  commit  a crime,  although  a sin 
to  another  legatee,  the  latter  will  be  eu-  in  the  sight  of  heaven,  is  not  an  act 
titled  only  to  what  may  be  left.  18  Ves.  amenable  to  human  laws.  The  mere 
400.  See  Rctidur.;  Surplus.  speculative  wanton  ness  of  a licentious 

TO  OVERRULE.  To  annul,  to  imagination,  however  dangerous,  or  even 
make  void.  This  word  is  frequently  sanguinary  in  its  object,  can  in  no  case 
used  to  signify  that  a case  has  been  de-  amount  to  a crime.  But  the  moment 
cided  directly  opposite  to  a former  case;  that  any  overt  act  is  manifest,  the  of- 
when  this  takes  place,  the  first  decided  fender  becomes  amenable  to  the  laws, 
ease  is  said  to  he  overruled  as  a preoe-  Vide  Attempt;  Conspiracy;  and  Cro. 
dent,  nud  cannot  any  longer  he  cousi-  Car.  577. 

tiered  as  of  binding  authority.  | OWELTY.  The  difference  which  is 

2. — M r.  Green  leaf  has  made  a very  paid  or  secured  by  one  co-parccner  to 
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another,  for  the  purpose  of  equalizing  a 
partition.  Hugh.  Ah.  Partition  ami 
Partner,  § 2,  n.  8;  Litt.  s.  251;  Co. 
Litt.  109  a;  1 Watts,  11.  205  ; 1 Whart. 
292;  3 Pcnnu.  115;  Cruise,  Dig.  tit. 
19,  §32;  Co.  Litt.  10  a;  1 Vein.  133; 
Plow.  134;  10  Via.  Ah.  223,  pi.  3; 
Bro.  Partition,  § 5. 

OWING.  Something  unpaid.  A 
debt,  for  example,  is  owing  while  it  is 
unpaid,  and  whether  it  Ik*  due  or  not. 

2. — In  affidavits  to  hold  to  bail  it  is 
usual  to  state  that  the  debt  on  which  the 
action  is  founded  is  due,  owing  and  un- 
paid. 1 Penn.  Law  Jo.  210. 

OWLER,  Engl.  law.  One  guilty  of 
the  offence  of  owling. 

OWLING,  Engl.  lair.  The  offence 
of  trans|w»rting  wool  or  sheep  out  of  the 
kingdom. 

2. — The  name  is  said  to  owe  its  ori- 
gin to  the  fact  that  this  offence  wits  car- 
ried on  in  the  night,  when  the  owl  was 
abroad. 

OWNER,  property.  The  owner  is 
ho  who  hits  dominion  of  a thing  real  or 
jKjrsoual,  corporeal  or  incorporeal,  which 
he  has  a right  to  enjoy  and  to  do  with 
it  what  he  pleases,  even  to  spoil  or  de- 
stroy it,  as  far  its  the  law  permits,  unless 
he  is  prevented  by  some  agreement  or 
covenant  which  restrains  his  right. 

2.  — The  right  of  the  owner  is  more 
extended  than  that  of  him  who  has  only 
the  use  of  the  thing.  The  owner  of  an 
estate  may,  therefore,  change  the  face  of 
if ; he  may  cut  the  wood,  demolish  the 
buildings,  build  new  ones,  and  dig  whom- 
ever he  may  deem  proper,  for  minerals, 
stone,  plaster,  and  similar  things.  He 
may  commit  what  would  be  considered 
waste  if  doue  by  another. 

3.  — The  owner  continues  to  have  the 
same  right  although  he  performs  no  acts 
of  ownership,  or  is  disabled  from  per- 
forming them,  and  although  another 
performs  such  acts,  without  the  know- 
ledge or  against  the  will  of  the  owner. 
But  the  owner  may  lose  his  right  in  a 
thing,  if  he  permit  it  to  remain  in  the 
possession  of  a third  person,  for  a suffi- 
cient time  to  enable  the  latter  to  acquire 
a title  to  it  by  prescription,  or  lapse  of 
time.  See  Civil  Cotie  of  Louis.  B.  2, 


t.  2,  e.  1;  Encyclopedic  de  M.  D’Alem- 
bert, Proprietaire. 

4. — When  there  are  several  joint 
owners  of  a thing,  as  for  example,  of  a 
ship,  the  majority  of  them  have  the 
right  to  make  contracts  in  respect  of 
such  thing,  in  the  usual  course  of  busi- 
ness or  repair,  and  the  like,  and  the  mi- 
nority will  he  hound  by  such  contracts. 
Holt,  58(5;  1 Bell’s  Com.  519,  5th  ed. 
See  5 Whart.  R.  866. 

OWNERSHIP,  title  to  property , is 
the  right  by  which  a thing  belongs  to 
some  one  iu  particular,  to  the  exclusion 
of  all  other  persons.  Louis.  Code,  art. 
480. 

OXGANG  OF  LAND,  old  Eng.  law, 
is  an  uncertain  quantity  of  land,  hut, 
according  to  some  opinions,  it  contaius 
fifteen  acres.  Co.  Litt.  69  a. 

OVER,  pleading.  Oyer  is  a French 
word,  signifying  to  hear;  in  pleading  it 
is  a prayer  or  petition  to  the  court,  that 
the  party  may  hear  read  to  him  the  deed, 
&c.  stated  in  the  pleadings  of  the  opj»o- 
site  party,  and  which  deed  is  by  intend- 
ment of  law  iu  court,  when  it  is  pleaded 
with  a profert. 

2.  — The  origin  of  this  form  of  plead- 
ing, we  are  told,  is  that  the  generality  of 
defendants,  iu  ancient  times,  were  them- 
selves incapable  of  reading.  3 Bl.  Com. 
299. 

3.  — Oyer  is  in  some  cases  demnndable 
of  right,  and  in  others  it  is  not.  It  may 
be  demanded  of  any  specialty  or  other 
written  instrument,  as  bonds  of  all 
sorts,  deeds  poll,  indentures,  letters  tes- 
tamentary, and  of  administration,  and 
the  like,  of  which  a profert  in  curiam  is 
necessarily  made  by  the  adverse  party. 
Rut  if  the  party  be  not  bound  to  plead 
the  specialty  or  instrument  with  a pro- 
fert, and  he  pleads  it  with  one,  it  is  but 
surplusage,  and  the  court  will  not  com- 
pel him  to  give  oyer  of  it.  1 Salk.  497. 
Oyer  is  not  now  dciunndable  of  the  writ, 
and  if  it  Ik*  demanded,  the  plaintiff  may 
proceed  us  if  no  such  demand  were 
made.  Dougl.  227  ; 3 B.  A P.  398; 

1 B.  & P.  646,  n.  b ; nor  is  oyer  dc- 
raandable  of  a record,  yet  if  a judgment 
or  other  record  he  pleaded  in  its  own 
court,  the  party  pleading  it  must  give  a 
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notice  in  writing  of  the  term  and  num- 
ber roll  whereon  such  judgment  or  mat- 
ter of  record  is  enterod  or  filed,  iu  default 
of  which  the  plea  is  not  to  be  received. 
Tidd’s  l»r.  529. 

4. — To  deny  oyer  when  it  ought  to  be 
granted  is  error;  and  in  such  case  the 
party  making  the  claim,  should  move  the 
court  to  have  it  entered  on  record,  which 
is  in  the  nature  of  a plea,  and  the  plain- 
tiff may  counterplead  the  right  of  oyer, 
or  strike  out  the  rest  of  the  pleading, 
following  the  oyer,  and  demur,  1 Saund. 
9 b,  n.  I ; Bac.  Abr.  Pleas,  1 ; upon 
which  the  judgment  of  the  court  is  either 
that  the  defendant  have  oyer,  or  that  he 
answer  without  it.  Id.  ibid. ; 2 Lev. 
142;  (i  Mod.  28.  On  the  latter  judg- 
ment, the  defendant  may  bring  a writ  of 
error,  for  to  deny  oyer  when  it  ought  to 
be  grunted,  is  error,  but  not  e cou  verso. 
Id.  ibid.;  1 Black  f.  B.  120. 


Sec,  in  general,  1 Saund.  9,  n.  (1); 
289,  n.  (2).  2 Saund.  9,  n.  (12),  (13); 
40,  n.  (7);  300,  n.  (1);  405,  n.  (1); 
410,  n.  (2);  Tidd’s  Pr.  8 cd.  635  to 
038,  and  index,  tit.  Oyer;  1 Chit.  PI. 
309  to  375;  Lawcs  on  Civ.  PI.  90  to 
101;  16  Vin.  Ah.  157;  Bac.  Abr. 
Pleas,  &t\  I 12,  n.  2;  Arch.  Civ.  PI. 
185;  1 Sell.  Pr.  260;  Doct.  PI.  344; 
Com.  Dig.  Pleader,  P;  Abatement  I 
22;  1 Black t & 241. 

Oyer  ani>  terminer.  The  name  of 
a court  authorized  to  hear  and  determine 
all  treasons,  felonies  and  misdemeanors; 
and,  generally,  invested  with  other 
power  in  relation  to  the  punishment  of 
offenders. 

O V K 55,.  practice.  Hear;  do  you  hear. 
In  order  to  attract  attention  immediately 
before  lie  makes  proclamation,  the  crycr 
of  the  court  cries  Oyez,  Oyez,  which  is 
generally  corruptly  pronounced  U ye*. 


P. 


PACE,  a measure  of  length  containing 
two  feet  and  a half;  the  geometrical 
pace  is  five  feet  long.  The  common 
pace  is  the  length  of  a step ; the  geomet- 
rical is  the  length  of  two  steps,  or  the 
whole  space  passed  over  by  the  same  foot 
from  one  step  to  another. 

PAC1  FI<  '.\Tl<  >N.  The  act  ofnmlmg 
peace  between  two  countries  whieh  have 
been  at  war;  the  restoration  of  public 
trumiuillity. 

TO  PACK.  To  deceive  by  false 
appearance ; to  counterfeit ; to  delude ; 
as  packing  a jury,  (n.  v.)  Bac.  Ab. 
Juries,  M ; 12  Conn.  B.  202. 

PACT,  civil  law,  is  an  agreement 
made  by  two  or  more  persons  on  the 
same  object,  in  order  to  form  some  en- 
gagement, or  to  dissolve  or  modify  one 
already  made ; conventio  est  duoruui  in 
idem  placitum  consensus  de  re  solvenda, 
id  est  facienda  vel  prcestunda.  Dig.  2, 
14;  Clef  des  Lois  Bom.  h.  t. ; Ayl. 
Pand.  558  • Mcrl.  Bop.  Pacte,  h.  t. 

PACTUM  CONSTITUTE  PECU- 

NIE,  a term  used  in  the  civil  law,  was 
an  agreement  by  which  a person  ap- 


pointed to  his  creditor  a certain  day,  or 
a certain  rime,  at  which  he  promised  to 
pay ; or  it  may  be  defined,  simply  au 
agreement  by  whieh  a person  promises  a 
creditor  to  pay  him. 

2.  — When  a person  by  this  pact  pro- 
mises his  own  creditor  to  pay  him,  there 
arises  a new  obligation  which  does  not 
destroy  the  former  by  whieh  he  was 
already  bound,  but  whieh  is  accessory  to 
it ; and  by  this  multiplicity  of  obliga- 
tions the  right  of  the  creditor  is  strength- 
ened. Poth.  Ob.  Pt.  2,  e.  0,  s.  9. 

3.  — There  is  u striking  conformity  be- 
tween the  pactum  constitutes  pocunia),  as 
above  defined,  and  our  indebitatus  as- 
tunijmt.  The  pactum  constitutor  pecunics 
was  a promise  to  pay  a subsisting  debt 
whether  natural  or  civil ; made  in  such 
a manner  as  not  to  extinguish  the  pre- 
ceding debt,  and  introduced  by  the 
pnetor  to  obviate  some  formal  difficulties. 
The  action  of  indebitatus  assumpsit  was 
brought  upon  a promise  for  the  payment 
of  a debt,  it  was  not  subject  to  the  wager 
of  law  and  other  technical  difficulties  of 
the  regular  action  of  debt;  bat  by  such 
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notice  in  writing  of  the  term  and  num- 
ber roll  whereon  such  judgment  or  mat- 
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party  making  the  claim,  should  move  the 
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tiff may  counterplead  the  right  of  oyer, 
or  strike  out  the  rest  of  the  pleading, 
following  the  oyer,  and  demur,  1 Saund. 
9 b,  n.  I ; Bac.  Abr.  Pleas,  1 ; upon 
which  the  judgment  of  the  court  is  either 
that  the  defendant  have  oyer,  or  that  he 
answer  without  it.  Id.  ibid. ; 2 Lev. 
142;  (i  Mod.  28.  On  the  latter  judg- 
ment, the  defendant  may  bring  a writ  of 
error,  for  to  deny  oyer  when  it  ought  to 
be  grunted,  is  error,  but  not  e cou  verso. 
Id.  ibid.;  1 Black  f.  B.  120. 
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185;  1 Sell.  Pr.  260;  Doct.  PI.  344; 
Com.  Dig.  Pleader,  P;  Abatement  I 
22;  1 Black t & 241. 

Oyer  ani>  terminer.  The  name  of 
a court  authorized  to  hear  and  determine 
all  treasons,  felonies  and  misdemeanors; 
and,  generally,  invested  with  other 
power  in  relation  to  the  punishment  of 
offenders. 
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PACE,  a measure  of  length  containing 
two  feet  and  a half;  the  geometrical 
pace  is  five  feet  long.  The  common 
pace  is  the  length  of  a step ; the  geomet- 
rical is  the  length  of  two  steps,  or  the 
whole  space  passed  over  by  the  same  foot 
from  one  step  to  another. 

PAC1  FI<  '.\Tl<  >N.  The  act  ofnmlmg 
peace  between  two  countries  whieh  have 
been  at  war;  the  restoration  of  public 
trumiuillity. 

TO  PACK.  To  deceive  by  false 
appearance ; to  counterfeit ; to  delude ; 
as  packing  a jury,  (n.  v.)  Bac.  Ab. 
Juries,  M ; 12  Conn.  B.  202. 

PACT,  civil  law,  is  an  agreement 
made  by  two  or  more  persons  on  the 
same  object,  in  order  to  form  some  en- 
gagement, or  to  dissolve  or  modify  one 
already  made ; conventio  est  duoruui  in 
idem  placitum  consensus  de  re  solvenda, 
id  est  facienda  vel  prcestunda.  Dig.  2, 
14;  Clef  des  Lois  Bom.  h.  t. ; Ayl. 
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pointed to  his  creditor  a certain  day,  or 
a certain  rime,  at  which  he  promised  to 
pay ; or  it  may  be  defined,  simply  au 
agreement  by  whieh  a person  promises  a 
creditor  to  pay  him. 

2.  — When  a person  by  this  pact  pro- 
mises his  own  creditor  to  pay  him,  there 
arises  a new  obligation  which  does  not 
destroy  the  former  by  whieh  he  was 
already  bound,  but  whieh  is  accessory  to 
it ; and  by  this  multiplicity  of  obliga- 
tions the  right  of  the  creditor  is  strength- 
ened. Poth.  Ob.  Pt.  2,  e.  0,  s.  9. 

3.  — There  is  u striking  conformity  be- 
tween the  pactum  constitutes  pocunia),  as 
above  defined,  and  our  indebitatus  as- 
tunijmt.  The  pactum  constitutor  pecunics 
was  a promise  to  pay  a subsisting  debt 
whether  natural  or  civil ; made  in  such 
a manner  as  not  to  extinguish  the  pre- 
ceding debt,  and  introduced  by  the 
pnetor  to  obviate  some  formal  difficulties. 
The  action  of  indebitatus  assumpsit  was 
brought  upon  a promise  for  the  payment 
of  a debt,  it  was  not  subject  to  the  wager 
of  law  and  other  technical  difficulties  of 
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promise,  the  right  to  the  notion  of  debt 
waa  not  extinguished  nor  varied.  4 Rep. 
91  to  95;  see  1 II.  Bl.  550  to  555; 
Doug.  G,  7 ; 8 Wood.  168, 109,  n.  c;  1 
A in.  Abr.  *270;  llro.  Ahr.  Action  hut 
lc  case,  pi.  7,  69,  72;  Fitzh.  N.  B.  94, 
A,  n.  a,  145  G ; 1 New  Rep.  295  ; Bl. 
Rep.  850;  1 Chit.  PI.  89;  Twull.  Dr. 
Civ.  Fr.  liv.  8,  t.  3,  c.  4,  u.  388,  390. 

PACTUM  DE  NON  PET  AN  DO, 
civil  law,  is  ageement  made  between  a 
creditor  and  his  debtor  that  the  former 
will  not  demand  from  the  latter  the  debt 
due.  By  this  agreement  the  debtor  is 
freed  from  his  obligation.  This  is  not 
unlike  the  covenant  not  to  sue,  (<p  v.)  of 
the  common  law.  Wolff,  Dr.  do  la  Nat. 
§ 755. 

PACTUM  DE  QUOTA  LITIS.  An 
agreement  by  which  a creditor  of  a sum 
difficult  to  recover,  promises  a portion, 
for  example,  one-third  to  the  person  who 
will  undertake  to  recover  it.  In  general, 
attorneys  will  abstain  from  making  such 
a contract,  yet  it  is  not  unlawful. 

PAGODA,  comm,  law , a denomina- 
tion of  money  in  Bengal.  In  the  com- 
putation of  ad  valorem  duties,  it  is  valued 
at  one  dollar  and  ninety-four  cents.  Act 
of  March  2,  1799,  s.  Gl,  1 Story’s 
L.  U.  S.  G2G.  Vide  Fortiyn  Coins. 

PAIS,  or  PAYS.  A French  word 
signifying  country.  In  law,  matter  in 
pais  is  matter  of  fact  in  opposition  to 
matter  of  record : a trial  per  pais,  is  a 
trial  by  the  country,  that  is,  by  a jury. 

PALFRIDUS.  A palfrey;  a horse 
to  travel  on.  1 Tho.  Co.  Litt.  471 ; F. 
N.  B.  93. 

PANDECTS,  civil  fau\  The  name  of 
an  abridgment  or  compilation  of  the  civil 
law,  made  by  order  of  tho  Emperor  Jus- 
tinian, and  to  which  he  gave  the  force  of 
law.  It  is  also  kuowu  by  tho  name  of 
Digest,  (q.  V.) 

PANEL,  practice.  A schedule  or 
roll  containing  the  names  of  jurors,  sum- 
moned by  virtue  of  a writ  of  venire 
facias,  and  annexed  to  the  writ.  It  is 
returned  into  the  court  whence  the  venire 
issued.  Co.  Litt.  158,  b. 

P ANN  EL,  Scotch  law.  A person 
anointed  of  a crime ; one  indicted. 

PAPER- BOOK,  practice , is  a book 


or  paper  containing  an  abstract  of  all  the 
facts  and  pleadings  necessary  to  the  full 
understanding  of  a case. 

2. — Courts  of  error  and  other  courts, 
on  argumeuts,  require  that  the  judges 
shall  each  be  furnished  with  such  a 
paper-book.  In  the  court  of  king's 
bench,  in  England,  the  transcript  con- 
taining the  whole  of  tho  proceedings, 
filed  or  delivered  between  the  parties, 
when  the  issue  joined,  in  an  issuo  in  fact, 
is  called  the  jMiper-ljook.  Stepb.  on  1*1. 
95;  3 Bl.  Com  Dig.  317 ; 8 Chit.  Pr. 
521 ; 2 Str.  1131,  12G6 ; 1 Chit.  R. 
277  ; 2 Wils.  R.  243  ; Tidd,  Pr.  727. 

PAPER  DAYS,  Eng.  law.  Days  on 
which  special  arguments  are  to  take 
place.  Tuesdays  and  Fridays  in  term 
time  are  paper  days  appointed  by  the 
court.  Lee’s  Diet,  of  l’r.  h.  t. ; Arch. 
Pr.  101. 

PA  1 *E  R MONE  V'.  By  paper  money 
is  understood  the  engagements  to  pay 
money  which  are  issued  by  governments 
and  banks,  and  which  pass  as  money. 
Pardos.  Dr.  Com.  n.  9.  Bank  notes  are 
generally  considered  as  cash,  and  will 
answer  all  the  purposes  of  currency ; but 
paper  money  is  not  a legal  tender  if 
objected  to.  See  Bank  note;  Specie; 
Tender. 

PAR,  comm,  law,  equal.  It  is  used 
to  denote  a state  of  equality  or  equal 
value.  Bills  of  exchange,  stocks,  aud 
the  like,  are  at  jwir  when  they  sell  for 
their  nominal  value ; above  par,  or  Ldow 
par,  when  they  sell  for  moro  or  less. 

PARAGE.  Equality  of  name  or 
blood,  hut  more  especially  of  land  in  the 
partition  of  an  inheritance?  among  co- 
heirs, hence  comes  disparage  and  dispa- 
ragement. Co.  Litt.  1G0. 

PABAGIUM.  A Latin  term  which 
signifies  equality.  It  is  derived  from  the 
adjective  par,  equal,  and  made  a substan- 
tive by  the  addition  of  ayium.  1 Tho. 
Co.  Litt.  G81. 

2. — In  the  Ecclesiastical  law,  by  par- 
agium  is  understood  the  portion  which 
a woman  gets  on  her  marriage.  Ayl. 
Pur.  33G. 

PA R A MOU NT.  That  which  is  supe- 
rior. 

2. — It  is  usually  applied  to  the  highest 
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lord  of  the  fee,  of  lauds,  tenements,  or 
hereditaments.  F.  N.  B.  135.  Where 
A lets  lands  to  B,  and  he  underlets 
them  to  0,  in  this  ease  A is  the  para- 
mount, and  B is  the  mesne  landlord. 
A ide  Marne,  and  2 Bl.  Com.  91  ; 1 Tho. 
Co.  Lilt.  484,  n.  79 ; Id.  485,  n.  81. 

PARAPH  EltNAUA.  The  name 
given  to  all  such  things  as  a woman  has 
a right  to  retain  as  her  own  property, 
after  her  husband's  death,  which  she 
used  personally  during  his  life : they 
consist  generally  of  her  clothing,  jewels 
and  ornaments  suitable  to  her  condition 
in  life. 

2. — These,  when  not  extravagant,  she 
lias  a right  to  retain  even  against  credi- 
tors; and,  although  in  his  lifetime  the 
husband  might  have  given  them  away, 
he  cannot  bequeath  such  ornaments  and 
jewels  by  his  will.  2 Bl.  Com.  439  ; 2 
Supp.  to  Ves.  jr.  370  ; 5 Com.  Dig. 
230;  2 Com.  1%  212;  11  Via.  Ab. 
176. 

PA RATITLA,  civil  lair.  An  abbre- 
viated explanation  of  some  titles  or  books 
of  the  Code  of  Digest. 

PAR  A V AIL.  Tenant  paravail  is  the 
lowest  tenant  of  the  fee,  or  he  who  is 
the  immediate  tenant  to  oue  who  holds 
of  another,  lie  is  called  tenant  paravail, 
because  it  is  presumed  he  lias  the  avails 
or  profits  of  the  laud.  J*\  N.  B.  135 ; 
2 Inst.  296. 

PARCEL,  estates,  is  a part  of  the 
estate.  1 Com.  Dig.  Abatement,  II  51, 
p.  133;  5 Com.  Dig.  Grant,  E 10,  p. 
545.  To  parcel  is  to  divide  an  estate. 
Bac.  Ab.  Conditions,  0. 

PARCENARY.  The  state  or  condi- 
tion of  holding  title  to  lands  jointly  by 
parceners,  before  the  common  inherit- 
ance has  been  divided.  Litt.  sect.  56. 
Vide  2 Bl.  Corn.  187;  Coparcenary; 
Estate  in  coparcenary. 

PARCENERS,  Engl,  law,  are  the 
daughters  of  a man  or  woman  seised  of 
lands  and  tenements  in  fee  simple  or  fee 
tail,  ou  whom,  after  the  death  of  such 
ancestor,  such  lands  and  tenements  de- 
scend, and  they  enter.  Litt.  s.  243  ; Co. 
Litt.  164. 

PAIICO  FRACTO,  Engl  law.  The 
name  of  a writ  against  oue  who  violently 


breaks  a pound,  and  takes  from  thence 
beasts  which,  for  some  trespass  done,  or 
some  other  jus£  cause,  were  lawfully 
impounded. 

PARDON,  crim.  law,  pleading.  A 
pardon  is  an  act  of  grace,  proceeding 
from  the  power  entrusted  with  the  execu- 
tion of  the  laws,  which  exempts  the  indi- 
vidual on  whom  it  is  bestowed,  from  the 
punishment  the  law  inflicts  for  a crime 
he  has  committed.  7 Pet,  S.  C.  Rep.  160. 

2.  — Every  pardon  granted  to  t he  guilty 
is  in  derogation  of  the  law ; if  the  pardon 
is  equitable,  the  law  is  bad ; for  where 
legislation  and  the  administration  of  the 
law  are  perfect,  pardons  must  be  a viola- 
tion of  the  law.  But  as  human  actions 
are  necessarily  imperfect,  the  pardoning 

I power  must  be  vested  somewhere  in  order 
| to  prevent  injustice,  when  it  is  ascertained 
an  error  has  been  committed. 

3.  — The  subject  will  be  considered 
with  regard,  1,  to  the  kinds  of  pardons; 
2,  by  whom  they  are  to  be  granted ; 3, 
for  what  offences;  4,  how  to  be  taken 
advantage  of;  5,  their  effect. 

4.  — § 1 . Pardons  arc  general  or  special. 

1 . The  former  are  express,  when  an  act 
of  the  legislature  is  passed  expressly  di- 
recting that  offences  of  a certain  class 
shall  be  pardoned,  as  in  the  case  of  an 
act  of  amnesty.  Sec  Amnesty.  A general 
pardon  is  implied  by  the  repeal  of  a penal 
statute,  because,  unless  otherwise  provi- 
ded by  law,  an  offence  against  such  statute 
while  it  w;es  in  force  cannot  be  punished, 
and  the  offender  goes  free.  2 Overt.  423. 

2.  Special  pardons  arc  those  which  are 
granted  by  the  pardoning  power  for  par- 
ticular eases. 

5.  — Pardons  are  also  divided  into  ab- 
solute and  conditional.  The  former  are 
those  which  free  the  criminal  without 
any  condition  whatever;  the  latter  are 
those  to  which  a condition  anuexed, 
which  must  be  performed  before  the  par- 
don can  have  any  effect.  Bac.  Ab.  Par- 
don, E ; 2 Caines,  R.  57 ; 1 Bailey, 
283;  2 Bailey,  516.  But  see  4 Call, 
R.  35. 

6.  — § 2.  The  constitution  of  the  United 
States  gives  to  the  president  in  general 
terms,  u the  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United 
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States.”  The  same  power  is  given  gene- 
rally to  the  governors  of  the  several  states 
to  grant  pardons  for  crimes  committed 
against  their  respective  states,  hut  in  some  , 
of  them  the  consent  of  the  legislature  or 
one  of  its  branches  is  reunited. 

7.  — § 3.  Except-  in  the  cose  of  im- 
peachment, for  which  a pardon  cannot 
be  granted,  the  pardoning  power  may 
grant  a pardon  of  all  offences  against 
the  government  and  for  any  sentence  or 
judgment.  Rut  such  a pardon  does  not 
operate  to  discharge  the  interest  which 
third  persons  may  have  acquired  in  the 
judgment ; as  where  a penalty  was  incur- 
red in  violation  of  the  emhurgo  laws, 
and  the  custom  house  officers  became 
entitled  to  one  half  of  the  penalty,  the 
pardon  did  not  discharge  that.  4 Wash. 
C.  0.  R.  04.  See  2 Bav,  505 ; 2 Whart. 
440 ; 7 J.  J.  Marsh.  131. 

8.  — § 4.  Wheu  the  pardon  is  general 
either  by  an  aet  of  amnesty  or  oy  the 
repeal  of  a penal  law,  it  is  not  necessary 
to  plead  it,  because  the  court  is  hound  | 
ex  officio  to  take  notice  of  it.  And  the 
criminal  canuot  even  waive  such  pardon, 
because  by  his  admittance,  no  one  can 
give  the  court  power  to  punish  him,  when 
it  judicially  appears  there  is  no  law  to 
do  it.  Rut  when  the  pardon  is  special,  ; 
to  avail  the  criminal  it  must  judicially 
appear  that  it  1ms  been  accepted,  and 
for  this  reason  it  must  he  specially  plead- 
ed. 7 Ret.  R.  150,  162. 

0. — §5.  The  effect  of  a pardon  is  to 
protect  from  punishment  the  criminal 
for  the  offence  pardoned,  but  for  no 
other,  1 Porter,  475.  It  seems  that  the 
pardon  of  an  assault  and  battery,  which 
afterwards  becomes  murder  by  the  death 
of  the  jterson  beaten,  would  not  operate 
as  a pardon  of  the  murder.  12  Rick. 
406.  In  general  the  effect  of  a full 
pardon  is  to  restore  the  convict  to  all  his 
rights.  Rut  to  this  there  are  some  ex- 
ceptions: first,  when  the  criminal  has 
been  guilty  of  perjury,  a pardon  will 
not  qualify  him  to  he  a witness  at  amy 
time  afterwards;  *cond/yt  when  one  was 
convicted  of  au  offence  by  which  lie  be- 
came civilly  dead,  a pardon  did  not  affect 
or  annul  the  second  marriage  of  his  wife, 
nor  the  sale  of  his  property  by  persons 


appointed  to  administer  on  his  estate, 
nor  divest  his  heirs  of  the  interest  ac- 
quired in  his  estate  in  consequence  of  his 
civil  death.  16  Johns.  R.  232,  483. 

Vide,  generally,  Bac.  Ah.  h.  t.;  Com. 
Rig.  h.  t. ; Nels.  Ah.  h.  t. ; Yin.  Ah.  h. 
t. ; 13  Retersd.  Ah.  h.  t. ; Ratio's  Ah. 
h.  t. ; 3 Inst.  233  to  240;  Hawk.  h.  2, 
c.  37;  1 Chit.  Cr.  L.  762  to  778;  2 
Russ,  on  Cr.  595;  Arch.  Cr.  Rl.  92; 
Stark.  Cr.  Rl.  368,  380. 

1 * A RE  NT  AG  E,  ki  ndrod.  Vide 

Branch;  Line. 

RA  RENTS,  are  the  lawful  father  and 
mother  of  the  party  spoken  of.  1 Murph. 
R.  330;  11  S.  & 11.  93. 

2.  — The  term  parent  differs  from  that 
of  ancestor,  the  latter  embracing  not 
oidy  the  father  and  mother,  hut  every 
person  in  an  ascending  line ; it  differs 
also  from  predecessor,  which  is  applied 
to  corporators.  Wood’s  Inst.  68;  7 
Yes.  522 ; 1 Murph.  830;  6 Binn.  255. 
See  Father  ; Mother. 

3.  — By  the  civil  law,  grandfathers 
aud  grandmothers  and  other  ascendants 
wore  in  certain  oases  considered  parents. 
Rict.  do  Jurisp.  Rarente.  Vide  1 Ashiu. 
R.  55;  2 Kent,  Com.  159;  5 East,  R. 
223. 

RARES,  a man’s  equals;  his  peers, 
(q.  v.) ; 3 Rl.  Com.  349. 

Rakes  curia:,  feudal  hue.  Those 
vassals  who  were  bound  to  attend  the 
lord’s  court  were  so  called.  Krsk.  Inst. 
R.  2,  tit.  3,  s.  17. 

RARI  DELICTO,  crim  hue.  In  a 
similar  offence  or  crime ; equal  in  guilt. 
A person  who  in  pari  delicti,  with  ano- 
ther, differs  from  a part  imps  crim  inis  in 
this,  that  the  former  always  includes  the 
latter,  hut  the  latter  does  not  always  in- 
clude the  former.  8 East,  ;<s  I , 

Pabi  materia.  Of  the  same  matter; 
on  the  same  subject ; as,  laws  pari  mate- 
ria must  he  cous trued  with  difference  to 
each  other. 

Raiu  passu.  By  the  same  grada- 
tion. 

RARISII.  A district  of  country  of 
different  extents.  In  the  ecclesiastical 
law  it  signified  the  territory  committed 
to  the  charge  <»f  u parson,  vicar  <>r  other 
minister.  Ayl.  Parcrg.  404 ; 2 Rl.  Com. 
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1P2.  Tii  Louisiana,  the  state  is  divided 
into  parishes. 

PARK,  Engl.  Jaw,  is  an  enclosed 
clmw,  (q.  v.)  extending  only  over  a man’s 
own  grounds.  The  term  park  signifies 
an  enclosure,  2 151.  Com.  88. 

PA  RLI A M ENT.  This  word,  derived 
from  the  French,  parlemmt , in  the 
English  law,  is  used  to  designate  the 
legislative  branch  of  the  government  of 
Great  Britaiu,  composed  of  the  house  of 
lords,  and  the  house  of  commons. 

2. — It  is  an  error  to  regard  the  king 
of  (Jreat  Rritain  its  forming  a part  of 
parliament.  The  connexion  between  the 
king  and  the  lords  spiritual,  the  lords 
temporal,  and  the  commons,  which,  when 
assembled  in  parliament,  form  the  three 
states  of  the  realm,  is  the  same  as  that 
which  subsists  between  the  king  and 
those  states — the  people  at  large — out 
of  parliament,  Colton’s  Records,  710, 
the  king  not  being  in  either  caw,  a mem- 
ber, branch,  or  co-estate,  but  standing 
solely  in  the  relation  of  sovereign  or 
head.  Rot.  Pad.  vol.  iii.  023  a.:  2 
Mann,  k Or.  457  n. 

PA  ROL,  or,  more  properly  parole , is  a 
French  word  which  means  literally,  word 
or  speech.  1 1 is  used  to  distinguish  con- 

tracts which  are  made  verbally  or  in 
writing  not  under  seal,  which  are  called 
parol  contracts,  from  those  which  arc 
under  seal,  which  boar  the  name  of  deeds 
or  specialties,  (q.  v.)  1 Chit.  Contr.  1 ; 
7 Term.  R.  850,  851,  n.  ; 8 Johns.  Cas. 
00;  l Chit  PI.  88.  It  is  proper  to 
remark  that  when  n contract  is  made 
under  seal,  and  afterwards  it  is  modified 
verbally,  it  becomes  wholly  a parol  con- 
tract. 2 Watts,  451:  9 Pick.  298; 
18  Wend.  71. 

2. — Pleadings  are  frequently  denomi- 
nated the  varol.  In  sonic  instances  the 
term  parol  is  used  to  denote  the  entire 
pleadings  in  a cause ; ns,  when  in  action, 
brought  against  an  infant  heir,  on  an  obli- 
gation of  bis  ancestors,  he  prays  that  parol 
may  demur,  i.  o.  the  pleadings  may  Ik* 
stayed,  till  he  shall  attain  full  age.  8 
R1  Com.  800;  4 Fast,  485;  1 HofTm. 
R.  178,  See  a form  of  a plea  in  abate- 
ment praying  that  the  parol  may  demur, 
in  1 Wcntw.  PL  43;  aud  2 Chit.  PI. 


520.  Rut  a devisee  cannot  pray  the 
parol  to  demur.  4 Fist,  485. 

8. — Parol  evidence  is  evidence  ver- 
bally delivered  by  a witness.  As  to  the 
eases  when  such  evidence  will  be  received 
1 or  rejected,  vide  Stark.  Fv.  pt.  4,  p.  995 
to  1055 ; 1 Phil.  Fv.  4(56,  eh.  10,  a.  1 ; 
Sugd.  Vend.  97. 

1 *.v Rot,  Lkasks.  A u agreement  made 
verbally,  not  in  writing,  between  the 
parties,  by  which  one  of  them  leases  to 
i the  other  a certain  estate. 

2. — Ry  the  English  statute  of  frauds 
of  29  Far.  2,  e.  3,  s.  1,2,  and  3,  it  is 
d'flured  that 11  all  leases,  estates,  or  terms 
j of  years,  or  any  uncertain  interest  in 
lands,  created  by  livery  only,  or  by  parol, 
and  not  put  in  writing,  and  signed  by 
the  party,  should  have  the  force  aud  effect 
of  leases  or  estates  at  will  only,  except 
loaf<es  not  exceeding  the  term  of  three 
years,  whereupon  the  rent  reserved  during 
the  term  shall  amount  to  two  third  parts 
• *f  the  full  improved  value  of  the  thing 
demised."  " And  that  no  lease  or  estate, 
cither  ot  freehold  or  term  of  years,  should 
1 Ik;  assigned,  granted  or  surrendered,  un- 
less in  writing."  The  principles  of  this 
statute  have  been  adopted,  with  some 
| modifications,  in  nearly  all  the  states  of 
the  Union.  4 Kent,  Com.  95;  1 Hill. 
Ab.  130. 

PAROLE,  international  law , is  tho 
agreement  of  persons  who  have  becu 
taken  by  an  enemy  that  they  will  not 
again  take  up  arms  against  those  who 
captured  them,  cither  for  a limited  time, 
or  during  the  continuance  of  the  war. 
VatteJ,  liv.  3,  e.  8,  § 151. 

PARRICIDE,  a term  used  in  tho 
civil  law,  is  one  who  murders  his  father; 
it  is  applied  by  extension  to  ono  who 
murders  his  mother,  his  brother,  his 
sister,  or  his  children.  The  crime  com- 
mitted by  such  person  is  also  called  par- 
ricide. Merlin,  Repertoire,  mot  Parri- 
cide; Dig.  48,  9,1, 1.  3,  1.  4. 

2.  — This  offence  is  defined  almost  in 
the  same  Words  in  tho  penal  code  of 
China.  Penal  Laws  of  China,  15. 1,8. 2, 
§•*• 

3.  — The  criminal  was  punished  by 
being  scourged,  and  afterwards  sewed  in 
a sort  of  sack  with  a clog,  a cock,  a viper 
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and  an  ape,  and  then  thrown  jnto  the 
pea  or  in  a river;  or  if  there  was  no 
water  he  was  thrown  in  this  manner  to 
wild  beasts.  Pig.  48,  9,  9;  C.  9,  17, 
1,  1.  4,  18,  G;  Bro.  Civ.  Law,  423; 
Wood’s  Civ.  Law,  B.  8,  c.  10,  s.  9. 

4.  — By  the  laws  of  France  parricide 
is  the  crime  of  him  who  murders  his 
father  or  mother,  whether  they  Ik*  the 
legitimate,  natural  or  adopted  parents  of 
the  individual,  or  the  murder  of  any 
other  legitimate  ascendant.  Code  Penal, 
art.  297.  This  crime  is  there  punished 
by  the  criminal’s  being  taken  to  the  place 
of  execution  without  any  other  garment 
than  his  shirt,  barefooted,  and  with  his 
head  covered  with  a black  veil.  He  is 
then  exposed  on  the  scaffold  while  an 
officer  of  the  court  reads  his  sentence  to 
the  spectators;  his  right  hand  is  then 
cut  off,  and  he  is  immediately  put  to 
death,  lb.  art.  13. 

5.  — The  common  law  docs  not  define 
this  crime,  and  makes  no  difference  be- 
tween its  punishment,  and  the  punish- 
ment of  murder.  1 Hale’s  P.  (.'•  880; 
Prin.  Penal  Law,  c.  18,  § 8,  p.  243; 
Bailor.,  Diet,  mot  Homicide,  § 8. 

PARSON  , cedes.  It nc.  One  who  has 
full  possession  of  all  the  rights  of  a pa- 
rochial church. 

2.  — He  is  so  called  because  by  bis 
per# >n  the  church,  which  is  an  invisible 
body,  is  represented  : in  England  he  is 
himself  a body  corporate  in  order  to  pro- 
tect and  defend  the  church  (which  he 
personates)  by  a perpetual  succession. 
Co.  Lift.  300;  1 Tim.  Co.  Lit.  101. 

3.  — Fortunately,  in  the  United  States, 
where  religion  is  generally  well  support- 
ed, wo  have  no  national  church,  and, 
therefore,  no  parsons  known  as  such  to 
the  law. 

PART.  A share;  a purpart,  (Vp  v.) 
This  word  is  also  used  in  contradistinc- 
tion to  couuteri>art ; covenants  were  for- 
merly made  in  a script  and  rescript,  or 
part  and  counterpart. 

PARTICEPS  OKI  MINIS,  in  crim. 
hue,  are  partners  in  crime,  whether  in 
the  same  degree  or  in  pari  delicto f (q.  v.) 
or  in  different  degree : for  one  may  he  a 
principal  and  the  other  an  accessary. 
Russ,  on  Cr.  21 ; 8 East,  881,  2;  2 
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Supp.  to  Yes.  jun.  122,  898;  5 Com. 
Dig.  84  G. 

PARTICEPS  FRAUDIS.  Partici- 
pators iu  fraud. 

2. — It  is  a general  rule  of  law;  in 
pari  delicto , potior  eat  conditio  defcm.hn- 
ti*}  and  the  courts  will  help  neither  party; 
hut  this  rule  operates  only  iu  cases  where 
the  refusal  of  the  courts  to  aid  either 
party,  frustrates  the  objects  of  t he  trans- 
actions, and  takes  away  the  temptation 
to  engage  in  contracts  contra  homes  morcsy 
or  violating  the  policy  of  the  laws.  If 
it  he  necessary,  in  order  to  discountenance 
such  transactions,  to  enforce  such  con- 
tract at  law,  or  to  relieve  against  it  in 
equity,  it  will  he  done  though  both  par- 
ties he  in  jHtri  delicto.  The  party  is  not 
allowed  to  allege  his  own  turpitude  iu 
such  cases,  wheu  defendant  at  law,  or 
prevented  from  alleging  it,  when  plain- 
tiff in  equity,  whenever  the  refusal  to 
execute  the  contract  at  law,  or  the  refu- 
sal to  relievo  against  it  in  equity,  would 
give  effect  to  the  original  purpose,  and 
encourage  the  parties  engaged  iu  such 
transactions.  4 Rand.  R.  872;  1 Black. 
R.  863;  2 Froom.  101. 

PARTICULAR  AVERAGE.  This 
term,  particular  average,  has  been  con- 
demned as  not  being  exact ; s ce  Average. 
It  denotes,  in  general,  every  kind  of  ex- 
pense or  damage,  short  of  total  loss, 
which  regards  a particular  concent,  aud 
which  is  to  he  borne  by  the  proprietor 
of  that  concern  alone.  Between  the  in- 
surer and  insured,  the  term  includes 
losses  of  this  description,  as  far  as  the 
underwriter  is  liable.  Particular  average 
must  not  he  understood  as  a total  loss  of 
a part ; for  these  two  kinds  of  losses  are 
perfectly  distinct  from  each  other.  A 
total  loss  of  a part  may  he  recovered, 
where  a particular  average  would  not  he 
recoverable.  See  Stcv.  on  Av.  77. 

PARTICULAR  CUSTOM.  A par- 
ticular custom  is  one  which  only  affects 
the  inhabitants  of  some  particular  dis- 
trict. To  be  good  a particular  custom 
must  possess  these  requisites : 1.  It  must 
have  been  used  so  long  that  the  memory 
of  man  runneth  not  to  the  contrary.  2. 
It  must  have  been  continued.  3.  It 
must  have  been  peaceable.  4.  It  muft 
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be  reasonable.  6.  It  nuiHt  1h*  curtain. 
6.  It  must  be  consistent  with  itself.  7. 
It  must  be  consistent  with  other  cus- 
toms. 1 151.  Com.  74,  79. 

PARTICULAR  ESTATE,  is  «n  es- 
tate which  is  carved  out  of  u larger  ami 
which  precedes  a remainder;  as,  au  es- 
tate for  years  to  A,  remainder  to  15  for 
life;  or  an  estate  for  life  to  A,  remainder 
to  15  in  tail : this  precedent  estate  is 
called  the  particular  estate.  2 151.  Comm. 
165;  4 Kent,  Comm.  226;  hi  Vin. 
A hr.  216;  4 Com.  Digest,  62;  5 Com. 
Digest,  846. 

PARTIES  TO  ACTIONS.  Those 
persons  who  institute  actions  for  the  re- 
covery of  their  rights,  aud  those  persons 
against  whom  they  are  instituted,  are 
the  parties  to  the  actions;  the  former! 
are  called  plaintiffs,  and  the  latter,  de-  j 
fondants.  The  term  parties  is  understood  , 
to  include  all  persons  who  are  directly 
interested  in  the  subject-matter  in  issue,  ( 
who  have  right  to  make  defence,  control 
the  proceedings,  or  apjical  from  the 
judgment.  Persons  not  having  these 
rights  are  regarded  as  strangers  to  the 
cause.  20  I low.  St.  Tr.  688, ».;  Grceul.  i 
Ev.  § 623. 

2. — It  is  of  the  utmost  importance  in 
bringing  actions  to  have  proper  parties, 
for  however  just  and  meritorious  the  j 
claim  may  be,  if  a mistake  has  been 
made  in  making  wrong  persons,  either 
plaintiffs  or  defendants,  or  including  too 
many  or  too  few  persons  as  parties,  the 
plaintiff  may  in  general  be  defeated. 

8. — Actions  are  naturally  divided  into 
those  which  arise  upon  contracts,  and 
those  which  do  not,  but  accrue  to  the 
plaintiff  in  consequence  of  some  wrong 
or  injury  committed  by  the  defendant. 
This  article  will  therefore  be  divided  into 
two  parts,  under  which  will  be  briefly 
considered,  first,  the  parties  to  actions  j 
arising  upon  contracts ; and,  secondly, 
the  parties  to  actions  arising  upon  inju- 
ries or  wrongs,  unconnected  with  con- 
tracts, committed  by  the  defendant. 

4.  — Part  I.  Of  parties  to  actions 
arising  on  contracts.  These  are  the 
plaintiffs  and  the  defeudauts. 

5.  — Sect.  1.  Of  tin  plaintiffs.  These 
will  be  considered  as  follows : 


§ 1 . Between  the  original  contracting 
parties.  An  action  on  a contract,  whe- 
ther express  or  implied,  or  whether  it  be 
by  parol,  or  under  seal,  or  of  record, 
must  be  brought,  in  the  name  of  the 
party  in  whom  the  legal  interest  is 
vested.  I East,  It.  497 ; and  see  Yelv. 
25,  n.  (1);  18  Mass.  Rep.  105;  1 Pet 
(?.  C.  It  109;  1 Lev.  235;  3 15os.  k 
Pull.  147;  1 H.  Rl.  84;  5 Sere.  & 
Kawle,  27  ; Ilainm.  on  Par.  32 ; 2 Bai- 
lees It.  55;  10  S.  k It.  237;  10  Mass. 
287;  15  Mass.  286;  10  Mass.  230;  2 
R«>ot,  R.  1 19. 

6.  — § 2.  Of  the  number  of  plaintiffs 
who  must  join.  When  a contract  is  made 
with  sr rcralf  if  their  legal  interests  were 
joint,  they  must  all,  if  living,  join  in 
the  action  for  the  breach  of  the  contract. 

1 Saund.  153,  note  1 ; 8 Scrg.  k Rawle, 
308  ; 10  Scrg.  k Rawle,  257  ; 10  East, 
4 IS;  8 T.  Jt.  140;  Arch,  Civ.  PI.  58; 
Yelv.  177,  note  (1).  But  dormant  part- 
ners need  not  join  their  copartners.  8 S. 
k It.  85;  7 Venn.  123;  2 Venn.  G5; 
6 Pick.  352;  4 Wend.  028;  8 Wend. 
666;  3 Cowen,  84;  2 Harr,  k Gill, 
159.  When  a person  who  1ms  no  in- 
terest in  the  contract  is  joined  with  those 
who  have  it  is  fatal.  19  John.  213;  2 
Penn.  817 ; 2 Greenl.  117. 

7.  — § 3.  When  the  interest,  of  the  con- 
tract has  been  assigned.  Some  contracts 
are  assignable  at  law;  when  these  are 
assigned,  the  assignee  may  maintain  an 
action  in  his  own  name.  Of  this  kind 
are  promissory  notes,  bills  of  exchange, 
bail-bonds,  replevin-bonds,  Hamm,  ou 
Part.  108;  and  covenants  running  with 
the  land  pass  with  the  tenure,  though 
not  made  with  assigns.  5 Co.  24 ; Cro. 
Eliz.  552 ; 3 Mod.  338 ; 1 Sid.  157 ; 
Hamm.  Part.  116;  Bac.  Abr.  Covenant, 
E.  5.  When  a contract  not.  assignable 
at  law  has  been  assigned,  and  a recovery 
on  such  contract  is  sought,  the  action 
must  be  in  the  name  of  the  assignor  for 
the  use  of  the  assignee. 

8.  — § 4,  When  one  or  more  of  several 
obligees , < fee.,  is  dead.  When  one  or 
more  of  several  obligees,  covenantees, 
partuers  or  others,  having  a joint  interest 
iu  the  contract,  not  running  with  the 
laud,  dies,  the  action  must  be  brought  in 
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the  name  of  the  survivor,  and  that  fact 
averred  in  the  declaration.  1 I)all.  65, 
248;  1 East,  R.  497;  2 John.  Cas. 
374 ; 4 Dolt.  354 ; Arch.  Civ.  PI.  54,  5. 

9.  — § 5.  In  the  case  of  executors  and 
administrators.  When  a personal  con- 
tract, or  a covenant  not  running  with 
the  land,  has  been  made  with  one  person 
only,  and  he  is  dead,  the  action  for  the 
breach  of  it  must  be  brought  in  the 
name  of  the  executor  or  administrator 
in  whom  the  legal  interest  in  the  con- 
tract is  vested,  2 II.  Bl.  310;  3 T.  R. 
803;  and  all  the  executors  or  adminis- 
trators must  join.  2 Saund.  213  ; Went. 
95;  1 l^ov.  161;  2 Xott  & M’Cord,  70; 
11am m.  on  Part.  272. 

10.  — § 6.  In  the  case  of  bankruptcy 
or  rnsohrncy.  In  the  case  of  the  bank- 
ruptcy or  insolvency  of  a person  who  is 
beneficially  interested  in  the  perform- 
ance of  u contract  made  before  the  act 
of  bankruptcy  or  before  the  assignment 
under  the  insolvent  laws,  the  action 
should  be  brought  in  the  name  of  his 
assignees.  1 Chitt.  PI.  14;  2 Dali.  276; 1 
3 Yeates,  520;  7 S.  & R.  182;  5 S.  .V  ! 
U.  894;  9&  & & 134.  See 8 Salk. 
61;  3 T.  R.  779;  lb.  433;  Hamm,  on 
Part.  167 ; Com.  Dig.  Abatement,  E 17. 1 

11.  — § 7.  In  case  of  marriage.  This 
part  of  the  subject  will  be  considered 
with  reference  to  those  cases,  1st,  when  j 
the  husband  and  wife  must  join;  2d, 
when  the  husband  must  sue  alone ; 3d,' 
when  the  wife  must  sue  alone;  4th,  when 
they  may  join  or  not  at.  their  election ; I 
5th,  who  is  to  sue  in  the  case  of  the 
death  of  the  husband  or  wife;  6th,  when 
a woman  marries,  lie  pendens. 

12.  — 1.  To  recover  the  ehoses  in  ac- 
tion of  the  wife,  the  husband  must,  in 
general,  join,  when  the  cause  of  action 
would  survive.  3 T.  R.  348;  1 M.  A S. 
180;  Com.  Dig.  Baron  A Feme,  Y;  Bac. 
Ab.  Baron  A Feme,  K ; 1 Yeates’s  IF 
551 ; 1 P.  A.  Browne’s  R.  263;  1 Chit. 
J’1.  17. 

13.  — 2.  In  general  the  wife  cannot 
join  in  any  action  upon  a contract  made 
during  coverture,  as  for  work  and  labour, 
money  lent,  or  goods  sold  by  her  duriug 
that  time.  2 Bl.  Rep.  1239;  and  see  1 , 
Salk.  114;  2 Wila.  424;  9 Bast,  472  ;| 


1 Str.  612;  1 M.  & S.  180;  4 T.  R. 
516;  3 Lev.  103;  Carth.  462;  Ld. 
Raym.  368;  Cro.  Kliz.  61  ; Com.  Dig. 
Baron  A Feme,  W. 

1 4.  — 3.  When  the  husband  is  civiliter 
martinis,  sec  4 T.  Rep.  361 ; 2 Bos.  A 
Full.  185;  I Esp.  R.  27  ; 1 Selw.  N I*. 
286;  Cro.  Kliz.  519;  9 Fast,  R.  472; 
Bac.  Ab.  Baron  A Feme,  M ; or,  as  has 
been  decided  in  England,  when  lie  is  an 
alien  and  has  left  the  country,  or  has 
never  been  in  it,  the  wife  may,  on  her  own 
separate  contracts,  sue  alone.  2 Esp.  R. 
554;  1 Bos.  A Pull.  357;  2 Bos.  A Pull. 
226;  1 N.  R.  80;  11  East,  R.  301; 
3 Camp.  R.  123;  5 T.  R.  079.  But 
the  rights  of  such  husbands  being  only 
suspended,  the  disability  may  be  re- 
moved, in  one  case,  by  a pardon,  and, 
in  the  other,  by  the  husband’s  return, 
and  then  he  must  be  joined.  Broom  on 
Part.  s.  114. 

15.  — 1.  When  a party  being  indebted 
to  a wife  dum  so/a,  after  the  marriage 
gives  a bond  to  the  husband  aud  wife  in 
consideration  of  such  debt,  they  may  join, 
or  the  husband  may  sue  alone  on  such 
contract.  1 M.&S.  180;  4 T.  R.  616; 
1 Chit.  PI.  20. 

16.  — 5.  Upon  the  death  of  the  wife, 
if  the  husband  survive,  he  may  sue  for 
any  thing  he  became  entitled  to  during 
the  coverture;  as  for  rent  accrued  to  the 
wife  during  the  coverture.  1 Rollc’s 
Ab.  352,  pi.  5;  Com.  Dig.  Baron  A 
Feme,  Z;  Co.  Litt.  851  a,  n.  1.  But 
the  husband  cannot  sue  in  his  own  right 
for  the  ehoses  in  actiou  of  the  wife,  be- 
longing to  her  before  coverture.  Hamm. 

mi  rat  210  i'*  215. 

17.  — Wbcu  the  wife  survives  the  hus- 
band, she  may  sue  on  all  contracts  entered 
into  with  her  before  coverture,  which 
remaiu  unsatisfied;  and  she  may  recover 
all  arrears  of  rent  of  her  real  estate, 
which  became  due  during  the  coverture, 
or  their  joint  demise.  2 Taunt.  181;  1 
Roll’s  Ab.  350  d. 

18.  — 6.  When  a suit  is  instituted  by 
a single  woman,  or  by  her  and  others, 
and  she  afterwards  marries,  fit  mndens. 
the  suit  abates.  1 Chit.  1*1.  137;  14 
Mass.  R.  295;  Brayt.  R.  21. 

19.  — § 8.  HTtcn  the  plaintiff  is  a 
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foreign  government,  it  must  have  been 
recognized  by  tbe  government  of  tliia 
Country  to  entitle  it  to  bring  an  action. 
3 Wheat.  It.  8*24 j Story,  Kq.  PI.  § 55; 
sec  4 Crunch,  27*2 ; 9 Ves.  347 ; 10  Ves. 
854;  1 1 Ves.  288.  See  Harr.  Dig.  2276. 

20.  — Sect,.  2.  Of  the  defendant*. 
These  will  l»o  considered  in  the  follow- 
ing order. 

§ 1 . Between  the  original  parties. 
The  action  upon  an  express  contract, 
must  in  general  bo  brought  against  the 
party  who  made  it.  8 East,  II.  12.  On 
impiicd  contracts  against  the  person  sub- 
ject to  the  legal  liability,  llumm.  Part. 
4H  ; 2 lien.  Bl.  568.  Vide  0 Mass.  R. 
258;  8 Mass.  Rep.  198;  11  Mass.  R 
885;  6 llinn.  R.  234;  1 Chit.  PI.  24. 

21.  — § 2 Of  the  number  of  defend- 
ants. For  the  breach  of  a joint  contract 
made  by  several  parties,  they  should  all 
be  made  defendants.  1 Saund.  153,  note 

1 ; lb.  291  b,  n.  4 ; even  though  one  Iks 
a bankrupt  or  insolvent,  2 M.  & S.  23. 
Even  an  infant  must  be  joined,  unless 
the  contract  as  to  him  be  entirely  void. 
3 Taunt.  307  ; 5 John.  It.  160.  Vide 
6 John.  K.  280$  11  John.  K.  1"1  : 6 
Mass.  R.  270;  1 Pick.  500.  When  a 
joint  contractor  is  dead,  the  suit  should 
be  brought  against  the  survivor.  1 
Saund.  291,  note  2.  The  misjoinder 
of  defendants  in  au  action  ex  contractu , 
by  joining  one  who  is  uot  a contractor, 
is  fatal.  3 Conn.  194;  Pet.  C.  C.  16; 

2 J.  J.  Marsh.  38;  1 Broese,  128;  2 
Rand.  446;  10  Pick.  281. 

22.  — § 8.  In  case  of  a change  of  credit , 
and  of  covenant*  running  with  the  /and, 
dec.  In  general  in  the  case  of  a mere 
personal  contract,  the  action  for  the 
breach  of  it,  cunuot  bo  brought  aguiust 
the  person  to  whom  the  contracting  party 
has  assigned  his  interest,  and  the  original 
party  can  alone  Ihj  sued ; for  example,  if 
two  partners  dissolve  their  partnership, 
and  one  of  them  covenant  with  the  other 
that  he  will  pay  all  the  debts,  a creditor 
may  nevertheless  sue  both.  Upon  a co- 
venant running  with  land,  which  must 
concern  real  property,  or  the  estate  there- 
in, 3 Wils.  29;  2 II.  Bl.  133;  10  East, 
K.  130;  the  assignee  of  the  lessee  is 
liable  to  an  action  for  a breach  of  the 


covenant  after  the  assignment  of  the 
estate  to  him,  and  while  the  estate  re- 
mains in  him,  although  he  have  not 
taken  possession.  Bac.  Ab.  Covenant, 
E 84 ; 3 Wils.  25 ; 2 Saund.  304,  u.  12; 
Woodf.  L.  k T.  1 13  ; 7 T.  R.  312 ; Bull. 
N.  P.  159 ; 3 Sulk.  4 ; 1 Dali.  R.  210; 

1 Fonbl.  Kii.  359,  note  (y) ; liainm.  N. 
P.  136. 

23.  — § 4 . When  one  of  several  obligors, 
tf*c.  is  dead.  When  the  parties  were 
bound  by  a joint  contract,  and  one  of 
them  dies,  his  executor  or  administrator 
is  at  law  discliargod  from  liability,  aud 
the  survivor  alone  can  be  sued.  Bac. 
Ab.  Obligation,  D 4 ; Yin.  Ab.  Oblige 
tion,  P 20;  Carth.  105;  2 Burr.  1196. 
And  when  the  deceased  was  a mere 
surety,  his  executors  are  not  liable  even 
in  equity.  Vide  1 Biun.  R.  123. 

24.  — § 5.  In  the  case  of  cxccuton  and 
administrators.  When  the  contracting 
jKirty  is  dead,  his  executor  or  adminis- 
trator, or,  in  case  of  a joint  contract,  the 
executor  or  administrator  of  the  survivor, 
is  the  party  to  be  nnule  defendant,  llaiu. 
on  Part,  156.  On  a joint  contract,  the 
executors  of  the  deceased  contractor,  the 
other  surviving,  are  discharged  at  law, 
and  no  action  can  be  supported  against 
them.  G Serg.  & 11.  262;  2 Whart. 
It.  344;  2 Browne,  Rep.  31;  aud,  if 
the  deceased  joint  contractor  was  a rnero 
surety,  his  representatives  arc  not  liable 
either  at  law  or  in  equity.  2 Serg.  & 
It.  262;  2 Whart.  344;  P.  A.  Browne’s 
R.  31.  All  the  executors  must  ho  sued 
jointly  ; when  administration  is  taken  on 
the  debtor's  estate,  all  his  administrators 
must  be  joined,  and  if  one  be  a married 
woman,  her  husband  must  also  be  a 
party.  Cro.  Jac.  519. 

25.  — § 6.  In  the,  case  of  bankruptcy 
or  insolvency.  A discharged  bankrupt 
cannot  be  sued.  A discharge  under  the 
insolvent  laws  does  not  protect  the  pro- 
perty of  the  insolvent,  and  ho  may  in 
general  be  sued  on  bis  contracts,  though 
he  is  uot  liable  to  be  arrested  for  a debt 
which  was  due  and  not  contingent  at  the 
date  of  his  discharge.  Dougl.  93 ; 8 East, 
R.  311;  1 Saund.  241,  u.  5;  Ingrah. 
on  Insol.  377. 

26.  — § 7.  In  case  of  marriage. — 
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This  head  will  he  divided  by  considering,  82. — G.  When  a single  woman  king 
1,  when  the  husband  and  wife  must  bo  sued,  marries  lu  pnidcus,  the  plaintiff 

joined;  2,  when  the  husband  must  bo  may  proceed  to  judgment,  as  if  she 

sued  alone ; 3,  when  the  wife  must  be  were  a feme  sole.  2 Kollo’s  It.  53 ; 2 

sued  alone;  4,  when  the  husband  and  Str.  811. 

wife  may  be  joined  or  not  at  the  election  33. — Part  2.  Of  partus  to  actions  in 
of  the  pluintiil ; 5,  who  is  to  be  sued  iu  form  cx  delicto  These  are  plaintiffs  and 
case  of  the  death  of  the  husband  or  defendants. 

wife;  0,  of  actions  commenced  against  34. — Sect.  1.  Of  plaintiffs.  These 

the  wife  dum  sola,  which  are  pending  at  will  be  separately  considered  as  follows : 
her  marriage.  3.5. — § 1.  With  ref  ranee  to  the  interest 

27. — 1.  When  a feme  sole  who  has  of  the  pluintiff.  The  action  for  a tort 
entered  into  a contract  marries,  the  bus-  must,  iu  general,  be  brought  in  the  name 
band  and  wife  must  in  general  be  jointly  of  the  party  whose  legal  right  has  been 
sued.  7 T.  K.  343 ; All.  72 ; 1 Kob.  affected.  3 T.  R.  330 ; vide  7 T.  R. 
231;  2 T.  it.  480;  3 Mod.  136;  1 47;  1 East,  R.  2*14:  2 Sound.  47  d; 
Taunt.  217;  7 Taunt.  432;  1 Moore,  Hamm,  on  Part.  35,  0;  (3  Johns.  R. 
126 ; and  see  8 Johns.  R.  (2d  ed.)  115;  195;  10  Mass.  R.  125;  10  Serg.  & 
15  Johns.  R.  403,  483;  17  Johns.  Kawlc,  357. 

Rep.  167  ; 7 Mass.  R.  291  ; Com.  Pig.  36. — § 2.  With  reference  to  the  nnm- 

Pleader,  2 A 2;  1 Kiugh.  R.  50.  her  of  plaintiffs.  It  is  a general  rulo 

23. — 2.  When  the  wife  cannot  bo  that  when  an  injury  is  done  to  the  pro- 
considered  either  in  person  or  property  perty  of  two  or  more  joint  owners,  they 
as  creating  the  cause  of  action,  as  in  the  must  join  in  the  action ; and  even  when 
case  of  a mere  personal  contract  made  the  property  is  several,  yet  when  the 
during  the  coverture,  the  husband  must  wrong  has  caused  a joint  damage  tho 
be  sued  alone.  Com.  Pig.  Pleader,  2 parties  must  join  in  the  action.  1 
A 2;  8 T.  R.  545;  2 15.  & P.  105;  Saund.  291,  g.  When  suits  are  brought 
Palm.  312;  1 Taunt.  217;  4 Price,  48  ; f*~  * - : * * 


29.  — 3.  The  wife  can  in  general  be  as  they  have  several  titles,  they  cannot, 

sued  alone,  in  the  same  cases  where  agreeably  to  the  rules  of  the  common 
she  can  sue  alone,  the  eases  being  re-  law,  join,  but  must  bring  separate  ae- 
versed.  lions;  and  this  seems  to  be  the  rule  in 

30.  — 1.  When  the  husband  in  conse-  Missouri.  1 Misso.  R.  746.  This  rule 

quence  of  some  new  consideration,  un-  has  been  changed  in  some  of  the  states, 
dertakes  to  pay  a debt  of  the  wife  dum  lu  Connecticut,  when  the  plaintiff' claims 
sola,  he  may  be  sued  alone,  or  the  bus-  on  the  title  of  all  the  tenants,  he  reco- 
band and  wife  may  he  made  joint  defend-  vers  for  their  benefit,  and  his  possession 
ants.  All.  73;  7 T.  It.  349;  vide  will  be  theirs.  1 Swift’s  Pig.  103.  In 
other  cases  in  Com.  Pig.  Baron  A Feme,  Massachusetts,  Mass.  Rev.  .St.  611,  and 
V ; 1 Iloilo’s  Ab.  348,  pi.  45,  50 ; Jiac.  Rhode  Island,  R.  I.  Laws,  208,  all  the 
Ah.  Baron  Feme,  L.  tenants  or  any  two  may  join,  or  any  one 

31.  — 5.  Upon  tho  death  of  the  wife  may  sue  alone.  In  Tennessee  they  us ual- 
hor  executor,  when  she  has  appointed  ly  join.  2 Yerg.  R.  228. 

one  under  a power,  or  her  administrator,  37. — When  personal  reputation  is  tho 
is  alone  responsible  for  u debt  or  duty  object  affected,  two  or  more  cannot  join 
she  contracted  dum  sola.  The  husband,  us  plaintiffs  in  the  action,  although  tho 
os  such,  is  not  liable.  Com.  Pig.  Baron  mode  of  expression  in  which  tho  slander 
& Feme,  2 C;  3 Mod.  186;  Ilep. Temp,  was  couched  comprehended  them  all,  as 
Tall).  173;  3 P.  Wins.  410.  When  when  a man  addressing  himself  to  three, 
the  wife  survives,  she  may  he  sued  for  said,  you  have  murdered  Peter.  Pycr, 
her  contracts  made  before  coverture.  7 191,  pi.  112;  Cro.  Car.  510;  Goulds. 


16  Johns.  R.  281. 


T.  11.  350;  1 Camp.  11.  189. 


pi.  6,  p.  78.  The  reason  of  this  is  ob- 
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vious,  no  one  has  any  interest  in  the 
character  of  t he  others,  the  damages  are, 
therefore,  several  to  each. 

38.  — § 3.  In  general,  rights  or  causes 
of  action  arising  ex  delicto  are  not  as- 
signable. 

39.  — § 4.  When.  one  of  several  parties 
who  but  an  interest  is  dr  ad.  In  such 
case  the  action  must  be  instituted  by 
the  survivor.  I Show.  188 ; S.  C.  Garth. 
17". 

40.  — § 5.  When  the  party  injured  is 
dead,  the  executors  or  administrators 
cannot  in  genend  recover  damages  for  a 
tort,  when  the  action  must  lie  r.r.  delicto, 
and  the  plea  to  it  is  not  guilty.  Vide 
the  article  Artio  personalis  moritur  cum 
persona,  where  the  subject  is  more  fully 
examined. 

4 1 .  — § 6.  In  case  of  insolvency,  the 
statutes  generally  authorize  the  trustee 
or  assignee  of  an  insolvent  to  institute  a 
suit  in  his  own  name  for  the  recover}’  of 
the  rights  and  property  of  the  insolvent. 
6 Rinn.  189;  8 tferg.  k Kawle,  124. 
Rut  for  torts  to  the  person  of  the  insol- 
vent, as  for  slander,  the  trustee  or  as- 
signee cannot  sue.  W.  Jones's  llep. 
215. 

42.  — § 7.  When  the  tort  has  been 
committed  against  a woman  dum  sola 
who  afterwards  married.  A distinction 
is  made  between  those  injuries  committed 
before  and  those  which  take  place  dur- 
ing coverture.  For  injuries  to  the  per- 
son, personal  or  real  property  of  the 
wife  committed  before  coverture,  when 
the  cause  of  action  would  survive  to 
the  wife,  she  must  join  in  the  action. 
3 T.  II.  027;  Iloilo’s  Ah.  347;  Com. 
Dig.  Raron  k Feme,  V.  For  an  injury 
to  the  person  of  the  wife  during  cover- 
ture, l>y  battery,  or  to  her  character,  by 
slander,  or  for  any  other  such  injury, 
the  wife  must  be  joined  with  her  hus- 
band in  the  suit;  when  the  injury  is 
such  that  the  husband  receives  a sepa- 
rate damage  or  loss,  as  if  in  consequence 
of  the  battery,  he  Ikls  been  deprived  of 
her  society  or  been  put  to  expense,  he 
may  bring  a separate  action  in  his  own 
name ; and  for  slander  of  the  wife, 
when  tlie  words  are  not  actionable  of 
themselves,  and  the  husband  has  received  ( 


some  sjiccial  damages,  the  husband  must 
sue  alone.  1 Lev.  140;  1 8alk.  119; 

3 Mod.  120. 

48. — .Sect.  2.  Of  the  defendants. — 
§ 1.  Between  die  orignal  parties.  All 
natural  persons  arc  liable  to  be  sued  for 
their  tortious  acts,  unconnected  with  or 
in  disaflinuance  of  a contract;  an  infant 
is,  therefore,  equally  liable  with  an  adult 
for  slander,  assaults  and  batteries,  and 
the  like;  but  the  plaintiff  cannot  bring 
an  action  ex  delicto,  which  arose  out  of 
a contract,  and  by  that  means  charge  au 
infant  for  a breach  of  a contract.  The 
form  is  of  no  consequence ; the  only 
question  is  whether  the  action  arose  out 
of  a contract  or  otherwise.  A plaimifT 
who  hired  a horse  to  an  infant,  and  the 
infant  hy  hard,  improper  and  injudicious 
driving,  killed  the  horse,  cannot  main- 
tain an  action  ex  delicto  to  recover  dam- 
ages for  a breach  of  this  contract.  3 
Kawle’s  It.  351 ; 0 Watts's  R.  9;  8 T. 
R.  335;  Hamm.  N.  P.  207.  Rut  see 
contra,  0 Crunch,  220;  15  Mass.  359; 

4 McCord,  387.  Vide  Infant. 

44.  — § 2.  As  to  the  number  of  defen- 
dants. There  arc  torts  which,  when 
committed  by  several,  may  authorize  a 
joint  action  against  all  the  parties ; but 
when  in  legal  contemplation  several  can- 
not concur  in  the  act  complained  of,  sepo- 
rutc  actions  must  be  brought  against 
each  ; the  cases  of  several  persons  join- 
ing in  the  publication  of  a libel,  a mali- 
cious prosecution,  or  an  assault  and  bat- 
tery, are  eases  of  the  first  kind;  verbal 
slander  is  of  t he  second.  6 John.  It.  32. 
In  gcnerul,  when  the  parties  have  com- 
mitted a tort  which  might  be  committed 
hy  several,  they  may  be  jointly  sued,  or 
the  plaintiff  may  sue  one  or  more  of 
them,  and  not  sue  the  others,  at  his  elec- 
tion. Rae.  Ah.  Action  Qui  Tam,  1); 
Roll.  Ah.  707;  3 East,  R.  02. 

45.  — § 3.  When  the  interest  has  been 
assigned.  A liability  for  a tort  cannot 
well  he  assigned ; hut  an  estate  may  be 
assigned  on  which  was  erected  u nuisance, 
and  the  assignee  will  be  liable  for  con- 
tinuing it,  after  having  possession  of  the 
estate.  Com.  Dig.  Case,  Nuisance,  R; 
Rae.  Ah.  Actions,  R;  2 8alk.  400;  1 
R.  & P.  409. 
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40. — § 4.  Whm  the  wrongdoer  is 1 
dead,  the  remedy  for  wrongs  ex  delicto , 
and  unconnected  with  contract,  cannot 
in  general  be  maintained.  Vide  Actio 
personalia  moritur  cum  ju  rsono. 

47.  — § 5.  In  case  of  insolvency . In- 
solvency docs  not  discharge  the  right  of 
action  of  the  plaintiff  in  any  case;  it 
merely  liberates  the  defendant,  from  ar- 
rest when  he  has  received  the  benefit  of, 
and  been  discharged  under,  the  insolvent 
laws ; an  insolvent  may  therefore  be 
sued  for  bis  torts  committed  before  his 
discharge. 

48.  — § 6.  In  case  of  marriage.  Mar- 
riage does  not  affect  or  change  the  liabi- 
lities of  the  husband,  and  ho  is  alone  to 
be  sued  for  his  torts  committed  cither 
before  or  during  the  coverture.  Hut  it 
is  otherwise  with  the  wife ; after  her 
marriage  she  has  no  personal  property 
to  pay  the  damages  which  may  be  reco- 
vered, and  she  cannot  even  appoint  an 
attorney  to  defend  her.  For  her  torts 
committed  by  her  before  the  marriage, 
the  action  must  be  against  the  husband 
and  wife  jointly.  Hue.  Ah.  Huron  and 
Feme,  L;  5 Hi  an.  43.  They  must  also 
be  sued  jointly  for  the  torts  of  the  wife 
during  the  coverture,  as  for  slander,  as- 
sault and  battery,  <&o.  Hue.  Ah.  Huron 
and  Feme,  L. 

See  generally  as  to  parties  to  actions, 

3 United  States,  Dig.  Pleading,  I.  and 
Promissory  Note,  XVI. 

PARTIES,  in  contracts , arc  those 
persons  who  engage  themselves  to  do,  or 
Hot  to  do,  the  matters  aud  things  con- 
tained in  the  agreement. 

2.  — All  persons  generally  can  he  par- 
ties to  contracts,  unless  they  labour  under 
some  disability. 

3.  — Consent  being  essential  to  all 
valid  contracts,  it  follows  that  persons 
who  want,  first,  understanding;  or  se- 
condly, freedom  to  exercise  their  will, 
cannot  lie  parties  to  contracts.  Thirdly, 
persons  who  in  consequence  of  their 
situation  are  incapable  to  enter  into 
some  particular  contract.  These  will  he 
separately  considered. 

4.  — § 1.  Those  j)orsons  who  want  un- 
derstanding, are  idiots  aud  lunatics; 
drunkards  aud  infants. 


5. — 1.  The  contracts  of  idiots  and 
lunatics,  are  not  binding;  as  they  are 
unable  from  mental  infirmity,  to* form 
any  accurate  judgment  of  their  actions, 
and  consequently,  cannot  give  a serious 
and  sufficient  consideration  to  any  en- 
gagement. Aud  although  it  was  for- 
merly a rule  that  the  party  could  not 
stultify  himself,  39  II.  0,  42;  Newl.  on 
Contr.  1!);  1 Fonb.  Eq.  46,  7;  yet  this 
rule  has  been  so  relaxed,  that  the  de- 
fendant may  now  set  up  this  defence.  3 
Camp.  128*;  2 Atk.  412;  1 Fonb.  Kq. 
n.  d.;  and  sec  Ilighm.  on  Hun.  Ill, 
112;  Long  on  Sales,  14;  3 Day’s  Hep. 
90 ; Chit,  on  Contr.  29,  257,  8 ; 2 Str. 
1104. 

0. — 2.  A person  in  a state  of  complete 
intoxication  has  no  agreeing  mind,  Hull. 
N.  I\  172;  3 Cainpb.  33;  Sued.  Vend. 
1.j4;  1 Stark.  Hep.  120;  and  his  con- 
tracts are  therefore  void,  particularly  if 
he*  has  been  made  intoxicated  by  the 
other  party.  1 Hen.  A Munf.  09;  1 
South.  Hep.  301;  2 llavw.  394;  see 
Louis.  Code,  art.  1781  ; 1 Clarkes  K. 
408. 

7.  — 3.  In  general  the  contract  of  an 
infant,  however  fair  and  conducive  to  his 
interest  it  may  he,  is  not  binding  on  him, 
unless  tin*  supply  of  necessaries  to  him 
bo  the  object  of  the  agreement,  Newl. 
Contr.  2;  1 Eq.  Cas.  Ah.  280;  1 Atk. 
489 ; 3 Atk.  013;  or  unless  he  confirm 
the  agreement  after  he  shall  lie  of  full 
age.  Hue.  A hr.  Infancy,  I 3.  Hut  he 
may  take  advantage  of  contracts  made 
with  him,  although  the  consideration 
were  merely  the  infant’s  promise,  as  in 
an  action  on  mutual  promises  to  marry. 
Hull.  N.  P.  155;  2 Str.  907;  1 Marsh. 
(Ken.)  Hep.  70;  2 M.  & S.  205.  Sec 
Stark.  Ev.  pt.  iv.  page  724;  1 Nott  A 
McCord,  197;  0 Crunch,  220;  Com. 
Dig.  Infant;  Hue.  Ahr.  Infancy  and 
Age;  9 Yin.  Ah.  393,4;  Fonbl.  Eq. 
b.  1,  e.  2,  $ 4,  note  (//);  3 Hurr.  1794; 

1 Mud.  25;  Stra.  937;  J*ouis.  Code, 
article  1778. 

8.  — § 2.  Persons  who  have  under- 
standing, but  who,  in  law,  have  not  free- 
dom to  exercise  their  will,  are  married 
women ; and  persons  under  duress. 

9.  — 1 . A married  woman  has,  in  gen- 
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oral,  no  power  or  capacity  to  contract, 
during  tliu  coverture.  Com.  Dig.  Baron 
& Feme,  (W.);  Picador,  (2  A 1.)  She 
has  in  legal  contemplation  no  separate 
existence,  her  huxbaud  and  herself  being 
in  law  but  oue  person.  Lilt,  section  28 ; 
see  Chitty  on  Cent.  89,  40.  Rut  a con- 
tract made  with  a married  woman,  and 
for  her  benefit,  where  she  is  the  merito- 
rious cause  of  action,  as  in  the  instance  1 
of  an  express  promise  to  the  wife,  in  con- 
sideration of  her  personal  labour,  as  that 
she  would  cure  a wound.  Cro.  Jac.  77 ; 
‘2  Sid.  128;  *2  Wila.  424;  or  of  a bond 
or  promissory  note,  payable  on  the  face 
thereof  to  her,  or  to  herself  and  husband, 
may  bo  enforced  by  the  husband  and 
wife,  though  made  during  the  coverture. 
2 M.  & S.  890,  n.  (b.);  2 Rl.  Rep. 
128(5;  1 Ji.  Rlack.  108.  A married 
woman  has  uo  original  power  or  autho- 
rity by  virtue  of  the  marital  tie,  to  bind 
her  husbaud  by  any  of  her  contracts. 
The  liability  of  a husband  on  his  wife's 
engagements  rests  on  the  idea  that  they 
were  formed  by  his  authority;  aud  if 
his  assent  do  not  appear  by  express  evi- 
dence or  by  proof  of  circumstances  from 
which  it  may  reasonably  be  inferred,  he 
is  not  liable.  1 Mod.  126;  3 R.  A 0. 
G31 ; sec  (.’bitty  on  Cont.  39  to  60. 

10.  — 2.  Contracts  may  lx;  avoided  on 
account  of  duress.  See  that  word,  and 
also  Putb.  Obi.  P.  1,  c.  1,  s.  1,  art.  3, 

11.  — §3.  Trustees,  executors,  admi- 
nistrators, guardians,  and  all  other  per- 
sons who  make  a contract  for  ami  on 
behalf  of  others,  cannot  become  j>arties 
to  such  contract  on  their  own  account; 
nor  arc  they  allowed  in  any  case  to  pur- 
chase the  trust  estate  for  themselves.  I 
Vern.  465;  2 Atk.  59;  10  Vcs.  3;  9 
Ves.  234;  12  Vcs.  872;  3 Mer.  Rep. 
200;  (>  Vcs.  (527  ; 8 Rro.  P.  C.  42  ; 10 
Vcs.  381  ; 5 Vcs.  707;  13  Vcs.  150; 

1 Pet.  0.  0.  R.  373;  3 Binn.  54;  2 
Whart.  53  ; 7 Watts,  387  ; 13  S.  & R 
210;  5 Watts,  304.  As  to  the  trans- 
actions between  attorneys  and  others  in 
relation  to  client’s  projxjrty,  sec  *2  Ves. 
jr.  201;  1 Madd.  Ch.  114;  16  Ves. 
42 ; l Ves.  379 ; 2 Ves.  259.  The  con- 
tracts of  alien  enemies  may  in  general 


bo  avoided,  except  when  made  under  the 
license  of  the  government,  either  express 
or  implied.  1 Kent,  Com.  104.  See 
15  John.  0;  Dough  041. 

As  to  the  persons  who  make  contracts 
in  equity,  see  Newl.  Cont.  c.  1,  pp.  1 
[•>  88. 

PARTIES  TO  A SUIT  IN  EQUITY. 

The  person  who  seeks  a remedy  in  chan- 
cery' by  suit,  commonly  called  a plaintiff, 
and  the  persou  against  whom  the  remedy 
is  sought,  usually  denominated  the  de- 
fendant, are  the  parties  to  a suit  in 
equity. 

2.  — It  is  of  the  utmost  importance, 
that  there  should  be  proper  parties;  and 
therefore  uo  rules  connected  with  the 
science  of  equity  pleading,  are  so  neces- 
sary to  be  attentively  considered  and 
observed,  as  those  which  relate  to  the 
persons  who  arc  to  be  made  parties  to  a 
suit,  for  when  a mistake  in  this  respect 
is  discovered  at  the  hearing  of  the  cause, 
it  may  sometimes  be  attended  with  de- 
feat, and  will,  at  least,  be  followed  by 
delay  and  expense.  8 John.  Ch.  It 
555;  1 Hopk.  Ch.  R.  500;  10  Wheat. 
R.  152. 

3.  — A brief  sketch  will  be  here  given 
by  considering,  1,  who  may  be  plaiutiffs ; 

2,  who  may  be  made  defendants;  aud, 

3,  the  number  of  the  parties. 

4.  — § 1.  Of  On:  plaintiff.  Under  this 
heat!  will  be  considered  who  may  sue  in 
equity  : and 

5.  — 1 . The  government,  or  as  the  stylo 
is  iu  England,  the  crown,  may  sue  in  a 
court  of  equity,  not  only  iu  suits  strictly 
on  behalf  of  the  government,  for  its 
own  peculiar  rights  and  interest,  but  also 
on  behalf  of  the  rights  and  interest  of 
those,  who  partake  of  its  prerogatives, 
or  claim  its  peculiar  protection.  Mitf. 
Kq.  Plead,  by  Jeremy,  4,  21-24 ; Coop. 
Eq.  21,  10 1 . Such  suits  are  usually 
brought  by  the  attorney-general. 

0. — 2.  As  a general  rule,  all  persona 
whether  uatural  or  artificial,  as  corpora- 
tions, may  sue  in  equity;  the  exceptions 
arc  jxirsons  who  are  not  mi  juri *,  as  a 
person  not  of  full  age,  a feme  covert,  au 
idiot,  or  lunatic. 

7. — The  incapacities  to  sue  are  cither 
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8.  — The  absolute,  disable  the  party  to 
sue  during  their  continuance;  the  par- 
tial, disable  the  party  to  sue  by  himself 
alone,  without  the  aid  of  another.  In 
the  United  States,  the  principal  absolute 
incapacity,  is  alienage.  The  alien,  to  be 
disabled  to  sue  in  eqnity,  must  be  an  ' 
alien  enemy,  for  an  alien  friend  may 
sue  in  chancery.  Mitf.  Equity  1*1.  129  ; 
Coop.  Equity  1*1.27.  Rut  still  the  sub- 
ject-matter of  the  suit  may  disable  an 
alien  to  sue.  Coop.  Eq.  PI.  25;  Co. 
Lift.  129  b.  An  alien  sovereign  or  an 
alien  corporation  may  maintain  a suit  in 
equity  in  this  country.  2 Rligh’s  Rep. 
1,  N.  8.;  1 l>ow.  Rep.  17*9,  N.  8.;  1 
Sira.  R.  94;  2 Gall.  R.  105;  8 Wheat. 
Rep.  464 ; 4 John.  Ch.  Rep.  370.  In 
case  of  a foreign  sovereign,  he  must  have 
been  recognized  by  the  government  of 
this  country,  before  he  can  sue.  Story's 
Eq.  PI.  § 55;  3 Wheat,  llcp.  324; 
Coop.  Eq.  PI.  119. 

9.  — Partial  incapacity  to  sue  exists  in 
the  case  of  infants,  of  married  women, 
of  idiots  and  lunatics,  or  other  persons 
who  are  incapable,  or  are  by  law  special- 
ly disabled,  to  sue  in  tbeir  own  names  ; 
as  for  example,  in  Pennsylvania,  and 
some  other  states,  habitual  drunkards, 
who  are  under  guardianship. 

10.  — 1.  An  infant  cannot,  by  himself, 
exhibit  a bill,  not  only  on  account  of  his 
want  of  discretion,  but  because  of  bis 
inability  to  bind  himself  for  costs.  Mitf. 
Eq.  1*1.  25.  And  when  an  infant  sues, 
he  must  sue  with  his  next  friend.  Coop. 
Eq.  27 ; 1 Sm.  Clian.  Pi.  54.  Rut  as 
the  next  friend  may  sometimes  bring  a 
bill  from  improper  motives,  the  court 
will  upon  a proper  application,  direct  the 
master  to  make  inquiry  on  this  subject, 
and  if  there  is  reason  to  believe  it  is  not 
brought  for  the  benefit  of  the  infant,  the 
proceedings  will  be  stayed.  3 1*.  Wins. 
140;  Mitf.  Eq.  PI.  27;  Coop.  Eq.  PI. 
28. 

1 1.  — 2.  A ferae  covert  must,  general- 
ly, join  with  her  husband ; but  when  he 
has  abjured  the  realm,  been  transported 
for  felony,  or  when  he  is  civilly  dead, 
she  may  sue  as  a feme  sole.  And  when 
she  has  a separate  claim,  she  may  even 
sue  her  husband,  with  the  assistance  of 
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a next  friend  of  her  own  selection. 
Story’s  Eq.  PI.  §61 ; Story's  Eq.  Jur. 
§ 1368  ; Fonbl.  Eq.  b.  1,  e.  2,  § 6,  note 
( p).  Aud  the  husband  may  himself 
sue  the  wife. 

12.  — 3.  Idiots  and  lunatics  arc  gene- 
rally under  the  guardianship  of  persons 
who  are  authorized  to  bring  a suit  in 
the  idiot's  name,  by  their  guardian  or 
committee. 

13.  — § 2.  Of  tin:  defmdant.  1.  In 
general,  those  persons  who  may  sue  in 
equity,  may  be  sued.  Persons  mijuri *, 
may  defend  themselves,  hut  those  under 
an  absolute  or  partial  inability,  can  make 
defence  only  in  a particular  manner. 
A hill  may  be  exhibited  against  all 
bodies  politic  or  corporate,  against  all 
persons  not  labouring  under  any  disabili- 
ty, and  all  persons  subject  to  such  inca- 
pacity, ais  infants,  married  women,  aud 
lunatics,  or  habitual  drunkards. 

14.  — 2.  The  government  or  the  state, 
like  the  king  in  England,  cannot  be  sued. 
Story,  Eq.  PI.  § 69. 

15.  — 3.  Rodies  politic  or  corporate, 
like  persons  sui  juris,  defend  a suit  by 
themselves. 

16.  — 1.  Infante  institute  a suit,  as  has 
been  seen,  by  next  friend,  but  they  must 
defend  a suit  by  guardian  appointed  by 
the  court,  who  is  usually  the  nearest  re- 
lation, not  concerned  in  interest,  in  the 
matter  in  question.  Mitf.  Eq.  1*1.  103; 
Coop.  Eq.  1*1.  20,  109;  9 Ves.  357 ; 10 
Ves.  159 ; 11  Ves.  563 ; 1 Madd.  R. 
290.  Vide  Guardian,  n.  6. 

17.  — 5.  Idiots  and  lunatics  defend  by 
their  committees,  who,  in  ordinary  cir- 
cumstances, are  appointed  guardians  ad 
litem , for  that  purpose,  as  a matter  of 
course.  Mitf.  Eq.  PI.  103;  Coop.  Eq. 
PI.  30,  32;  Story's  Eq.  PI.  § 70; 
Shelf,  on  Luu.  425;  and  vide  2 John. 

i Ch.  R.  242,  where  Chancellor  Kent  held, 
that  the  idiot  need  not  be  made  a party 
i as  defendant  to  a bill  for  the  payment  of 
his  debts,  but  his  committee  only.  When 
the  idiot  or  lunatic  has  no  committee,  or 
the  latter  has  an  interest  adverse  to  that 
of  the  lunatic  or  idiot,  a guardian  ad 
litem , will  l>e  appointed.  Mitf.  Eq.  PI. 
103 ; Story's  Eq.  PI.  § 70. 

18.  — 6.  In  general,  a married  woman, 
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when  she  is  sued,  must  be  joined  with 
her  husband,  and  their  answer  must  also 
be  joint.  But  there  are  exceptions  to 
this  rule  in  both  its  requirements. 

19.  — 1.  A married  woman  may  be 
made  a defendant,  and  answer  as  a feme 
sole,  in  some  instances,  as,  when  her  hus- 
band is  plaiutiff  in  the  suit,  and  sues  her 
as  defendant,  and  from  the  like  necessi- 
ty, when  the  husband  is  an  exile  or  has 
abjured  the  realm,  or  has  been  trans- 
ported under  a criminal  sentence,  or  is 
an  alien  enemy.  She  may  Ik?  sued  and 
answer  ns  a feme  sole,  Mitf.  Kq.  PI.  104, 
105;  Coop.  Kq.  PI.  dO. 

20.  — 2.  When  her  husband  is  joined, 
or  ought  to  be  joined,  she  cannot  make 
a separate  defence,  without  a special  or- 
der of  court.  The  following  are  instances 
where  such  orders  will  he  mode.  When 
a married  woman  claims  as  defendant  in 
opposition  to  her  husband,  or  lives  sepa- 
rate from  him,  or  disapproves  of  the 
defence  he  wishes  her  to  make,  she  may 
obtain  an  order  of  court  for  liberty  to 
answer,  ami  defend  the  suit  separately. 
And  when  the  husband  is  abroad,  the 
plaintiff  may  obtain  an  order  that  she 
shall  answer  separately ; and  if  a woman 
obstinately  refuses  to  join  a defence  with 
her  husband,  the  latter  may  obtain  an 
order  to  compel  her  to  make  a separate 
answer.  Mitf.  Kq.  PI.  104;  Coop.  Eq. 
PI.  30;  Story’s  Eq.  PI.  §71. 

21.  — $ 3.  As  to  the  number  of  parties. 
It  is  a general  rule  that  every  person 
who  is  at  all  interested  in  the  subject- 
matter  of  the  suit,  must  be  made  a 
party.  It  is  the  constant  aim  of  a court 
of  equity,  to  do  complete  justice  by  de- 
ciding upon  and  settling  the  rights  of  all 
persons  interested  in  tin?  subject  of  the 
suit,  to  make  the  performance  of  the  or- 
der of  the  court  perfectly  safe  to  those 
who  are  compelled  to  obey  it,  and  to 
prevent  future  litigation  For  this  pur- 
pose, all  persons  materially  interested  in 
the  subject,  ought  to  be  parties  to  the 
suit,  plaintiffs  or  defendants,  however 
numerous  they  may  !k‘,  so  that  a com- 
plete decree  may  be  made  binding  those 
parties.  Mitford'a  Kq.  PI.  144;  1 John. 
Ch.  It.  340;  1)  John.  It.  442;  2 Paige's 
0.  It.  278;  2 Bibb,  184;  3 Cowen’s 


It.  537 ; 4 Cowen’s  R.  382;  0 Cowen’s 
It.  321 ; 2 Eq.  Cus.  Ah.  179  ; 3 Swans. 
R.  139.  When  a great  number  of  in- 
dividuals are  interested,  as  in  the  in- 
stance of  creditors,  seeking  an  account 
of  the  estate  of  their  deceased  debtor 
for  payment  of  their  demands,  a few 
suing  on  behalf  of  the  rest  may  substan- 
tiate the  suit,  and  the  other  creditors 
may  come  in  uuder  the  decree.  2 Vcs. 
312,  313.  In  such  case,  the  bill  should 
expressly  show  that  it  is  filed  as  well  on 
the  behalf  of  other  members  as  those 
who  are  really  made  the  complainants; 
and  the  parties  must  not  assume  a cor- 
porate name,  for  if  they  assume  the  style 
of  a corporation,  the  bill  cannot  Ik?  sus- 
tained. 0 Y es.  dr.  773;  Coop.  Eq.  PI. 
40;  1 John.  Ch.  R.  349;  13  Vcs.  Jr. 
397;  16  Ves.  Jr.  821;  2 Vcs.  Sen. 
312;  S/&  S.  18;  lb.  184.  In  some 
cases,  however,  when  all  the  persons  in- 
terested are  not  made  parties,  yet  if  there 
be  such  privity  between  the  plaintiffs 
and  defendants,  that  a complete  decree 
may  be  made,  the  want  of  parties  is  not 
a cause  of  demurrer.  Mitf.  Kq.  PI.  145. 
Y'ido  Calvert  on  Parties  to  Suits  in 
Equity ; Edwards  on  Parties  to  Bills  in 
Chancery. 

PARTITION,  conveyancing.  A deed 
of  partition  is  one  by  which  lands  held 
in  joint  tenancy,  co-parccnery,  or  in 
common,  are  divided  into  distinct  j>or» 
tions,  and  allotted  to  the  several  parties, 
who  take  them  in  severalty. 

2. — In  the  old  deeds  of  partition,  it 
was  merely  agreed  that  one  should  en- 
joy a particular  part,  and  the  other,  an- 
other part,  in  severalty , but  it  is  now 
the  practice  for  the  parties  mutually  to 
convey  and  assure  to  each  other  the  dif- 
ferent estates  which  they  are  to  take  iu 
severalty,  under  the  partition.  Cruise, 

Pig.  t.  32.  e.  6,  0.  lo. 

Partition,  estate*,  is  the  division 
which  is  made  between  several  persons, 
of  lands,  tenements,  or  hereditaments, 
or  of  goods  and  chattels  which  belong 
to  them  as  co-heirs  or  co-proprietors. 
The  term  is  more  technically  applied  to 
the  division  of  real  estate  made  between 
coparceners,  tenants  iu  common  or  j"iut 
tenants. 
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2. — Tin*  act  of  partition  ascertains 
and  fixes  what  eacii  of  the  co-proprietors 
is  entitled  to  have  in  severalty. 

d. — Partition  is  either  voluntary,  or 
involuntary,  by  compulsion.  Voluntary 
partition  is  made  by  the  owners  of  the 
estate,  and  by  a conveyance  or  release  of 
that  part  to  each  other  which  is  to  be 
held  by  him  in  severalty. 

4.  — Compulsory  partition  is  made  by 
virtue  of  s|M-ciaI  laws  providing  that  re- 
medy. “It  is  presumed,”  says  Chan- 
cellor Kent,  4 (Join.  860,  “that  the 
English  statutes  of  81  and  32  Henry 
\lll.  have  been  generally  re-enacted 
and  adopted  in  this  country,  and,  proba- 
bly, with  increased  facilities  for  parti- 
tion.” In  some  states  the  courts  of  law 
have  jurisdiction;  the  courts  of  equity  I 
have  for  a long  time  exercised  jurisdic- 
tion in  awarding  partition.  1 Johns.  Ch. 
R.  118;  I Johns.  Ch.  R.  302;  4 Ran- 
dolph's R.  403 ; State  Eq.  Rep.  S.  C. 
106.  In  Massachusetts,  the  statute  au- 
thorizes a partition  to  be  effected  by 
petition  without  writ.  15  Mass.  R.  155; 

2 Mass.  Rep.  402.  In  Pennsylvania, 
intestates’  estates  may  he  divided  upon  ' 
petition  to  the  orphans*  court.  By  the  | 
civil  code  of  Louisiana,  art.  1214,  et 
seq.,  partition  of  a succession  may  Is.* 
made.  Vide,  generally,  Cruise's  Pig. 
tit.  32,  oh.  6,  s.  15;  Coin.  Dig.  Pleader, 

3 F;  lb.  Parcener,  0;  lb.  vol.  viii. 
Append,  h.  t.;  16  Viu.  Ah.  217;  l1 
fcjupp.  to  Ves.  Jr.  108,  171  ; Civ.  Code  ; 
of  Louis.  11.  3,  t.  I,  c.  8. 

5.  — Courts  of  equity  exercise  juris- 
diction in  cases  of  partition  on  various 
grounds,  in  cases  of  such  complication  of 
titles,  when  no  adequate  remedy  can  be 
had  at  law,  17  Ves.  551;  2 Proem.  26, 
but  even  in  such  cases  the  remedy  in 
equity  is  more  complete,  for  equity  di- 
rects conveyances  to  be  made,  by  which 
the  title  is  more  secure.  “ Partition  at 
law,  and  in  equity,”  says  Lord  Redes- 
dale,  “are  very  different  things.  The 
first  operates  by  the  judgment  of  a court 
of  law,  and  delivering  up  possession  in 
pursuance  of  it,  which  concludes  all  the 
parties  to  it.  Partition  in  equity  pro- 
ceeds upon  conveyances  to  In?  executed 
by  the  parties ; and  if  the  parties  be  not 


competent  to  execute  the  conveyance, 
the  partition  cannot  be  effectually  bad.” 
■2  Sell.  & Let:  371.  See  1 Hill.  Ab.  c. 
55,  where  may  be  found  an  abstract  of 
the  laws  of  the  several  states  on  this 
subject. 

PARTNERS,  in  contract «,  are  per- 
sons who  have  united  together  aud  form- 

1 ed  a partnership. 

2.  — Every  person  mi  juris  is  compe- 
tent. to  contract  the  relation  of  a partner. 
An  infant  may  by  law  be  a partner,  5 
11.  it  A.  159;  but  a feme  covert,  not 
being  capable  of  contracting,  cannot  enter 
into  partnership;  and  although  married 
women  are  not  unfrcqucntly  entitled  to 
shares  in  banking  houses,  and  other  mer- 
cantile concerns,  under  positive  cove- 
nants, yet  when  this  happens,  their  hus- 
bands are  entitled  to  such  shares,  and 
become  partners  in  their  steads.  Whe- 
ther a feme  sole  trader  in  Pennsylvania 
could  enter  into  such  contract,  seems  not 
settled.  See  2 Serg.  A lluwlc,  189;  see 
also  2 Xott  & Mel’.  R.  242;  2 Bay, 
102,  333;  Code  (Jiv.  par  Sirey,  art. 
220. 

3.  — Partners  are  considered  as  osten- 
sible, dormant,  or  nominal  partners.  1. 
An  actual  ostensible  partner  is  a party 
who  not  only  participates  in  the  profits 
and  contributes  to  the  losses,  but  who 
appears  aud  exhibits  himself  to  the 
world  as  a person  connected  with  the 
partnership,  and  as  forming  a component 
member  of  a firm.  He  is  clearly  an- 
swerable for  the  debts  and  engagements 
of  the  partnership ; his  right  to  a share 
of  the  profits,  or  flic  permitted  exhibi- 
tion of  his  name  as  partner  would  he 
sufficient  to  render  him  responsible.  0 
Serg.  & ltawle,  259,  337 ; Barnard.  343 ; 

2 Blackst.  R.  998;  17  Ves.  404  ; 18 
Ves.  301  ; 1 Rose,  297 ; 16  Jehus.  R. 
40 ; 3 Hayw.  R.  78. 

4.  — 2.  A dormant  partner  is  one  who  is 
a participant  in  the  profits  of  the  trade, 
but  his  name  being  suppressed  and  con- 
cealed from  the  firm,  his  interest  is  con- 
sequently not  apparent.  I le  is  liable  its 
a partner,  because  he  receives  and  takes 
from  the  creditors  a pari  of  that  fund 
which  is  the  proper  security  to  them  for 
the  satisfaction  of  debts,  and  upon  which 
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they  rely  for  [uiyraent.  16  Johns.  R. 
40.  Another  reason  assigned  for  sub- 
jecting  a dormant  partner  to  responsi- 
bility is,  that  if  ho  were  exempted  he 
would  receive  usurious  interest  for  his 
capital,  without  its  being  attended  with 
auy  risk.  1 Dough  871  ; 4 East,  R. 
148 ; 10  Johns.  R.  *220;  4 13.  A A. 
608;  8 Man.  (Jr.  A Scott,  041,  060. 

5.  — 3.  A nominal  partner  is  one  who 
has  not  any  actual  interest  in  the  trade 
or  its  profits,  but,  by  allowing  his  name 
to  be  used,  he  holds  himself  out  to  the 
world  as  having  an  apparent  interest, 
lie  is  liable  as  a partner,  because  of  the 
false  ap|>earance  he  holds  forth  to  the 
W’orld  in  representing  himself  to  be  joint- 
ly concerned  in  interest  with  those  with 
whom  he  is  apparently  associated.  2 il. 
131.  235;  1 Esp.  N.  P.  C.  29;  0 Scrg. 
A R.  338;  Wats.  Partu.  20. 

6.  — As  between  the  members  of  a 
firm  and  the  persons  having  claims  upon 
it,  each  individual  member  is  answerable 
in  soltdo  for  the  amount  of  the  whole 
of  the  debts  contracted  by  the  partner- 
ship, without  reference  either  to  the  ex- 
tent of  his  own  separate  beueticiai  interest 
in  the  concern,  or  to  any  private  arrange- 
ment or  agreement  that  may  exist  be- 
tween himself  and  his  copartners,  stipu- 
lating for  a restricted  responsibility.  1 
Yes.  A Rea.  157  ; 9 East,  527  ; 5 Rurr. 
2011;  2 Rl.  R.  947;  1 East,  K.20;  1 
Yes.  sen.  497;  2 Desaus.  K.  148;  4 
Scrg.  A Rawle,  350  ; 0 Scrg.  A Rawle, 
333;  Kirby,  58,  77,  147.  In  Louisiana, 
ordinary  partners  are  not  bound  in  solido 
for  the  debts  of  the  partnership.  Civ. 
Code  of  La.  art.  2843 ; each  partner  is 
bound  for  his  share  of  the  partnership 
debts,  calculating  such  share  in  propor- 
tion to  the  number  of  the  partners,  with- 
out an}*  attention  to  the  proportion  of 
the  stock  or  profits  each  is  entitled  to. 
lb.  art.  2844. 

7.  — Partners  are  bound  by  what  is 
done  by  one  in  the  course  of  the  business 
of  the  partnership.  Their  liability  uuder 
contracts  is  commensurate  and  coexten- 
sive with  their  rights.  Although  the 
general  rule  of  law  is,  that  no  one  is 
liable  upon  any  contract  except  such  as 
are  privy  to  it ; yet  this  is  not  contra- 


vened by  tlie  liability  of  partners,  as  they 
are  imagined  virtually  present  at  and 
sanctioning  the  proceedings  they  singly 
enter  into  in  the  course  of  trade;  or  as 
each  is  vested  with  a pow'er  enabling  him 
to  act  at  once  as  principal  and  as  the 
authorized  agent  of  his  co-partners.  Wats. 
Partn.  107 ; Gow.  Partn.  53.  It  is  doubt- 
ful, however,  whether  one  can  close  the 
business  by  a geneml  assignment  of  the 
partnership  property  for  the  benefit  of 
creditors.  Pierpout and  Lord  v.  Graham. 
Cir.  Court,  April  1820,  .MS.  Whart. 
Dig.  453,  1st  ed. ; 4 Wash.  C.  C.  It. 
232  ; see  1 Brock.  It.  450;  3 Paige's 
It.  517;  5 Paige's  1*.  30;  1 Desaus.  It. 
537  ; 4 Day’s  It.  425  ; 5 Crunch,  300; 

1 Hoffin.  It.  68, 511;  Stor.  Partn.  § 101 ; 

2 Washb.  R.  390. 

8. — One  partner  can,  in  simple  con- 
tracts, bind  bis  co-partners  in  transactions 
relative  to  the  partnership.  7 T.  It.  207 ; 
4 Dali.  286  ; 1 Dali.  269.  Rut  a secu- 
rity given  by  one  partner,  in  the  partner- 
ship name,  known  to  be  for  bis  individual 
debt,  does  not  bind  the  firm.  2 Caines’s 
It.  246 ; 4 Johns.  It.  251 ; 4 Johns.  It. 
202,  in  not<^,  2 Johns,  it.  300;  16 
Johns.  It.  84;  4 Serg.  A Rawle,  897. 
Nor  can  one  partner  bind  his  co-partners 
by  deed  ; and  this  both  for  technical 
reasons  aud  the  general  policy  of  the  law. 
Wats.  Partn.  218;  Gow  on  Partu.  83; 

3 Murph.  821 ; 4 8m.  A Marsh.  201; 
7 N.  11.  itep.  549;  1 Pike,  200;  2 
llarring.  147;  2 R.  Monr.  *207  ; 5 13. 
Monr.  47;  4 Miss.  417;  1 McMullen, 
311;  3 Johns.  Cos.  180;  Taylor’s  It. 
113;  2 Gaines’s  It.  254;  2 Gaines’s 
Err.  1 ; 2 Johns.  It.  213;  19  Johns. 
It.  513;  1 Dali.  119.  Rut  see  0 Watts 
A 8erg.  105,  where  it  is  said  this  rule 
admits  of  some  qualifications.  The  rule 
does  not  however  apply  to  cases  where 
the  object  is  to  discharge  a debt  as  due 
to  it;  as  to  give  a general  release  by 
deed.  3 John.  68;  7 N.  II.  Rep.  550 ; 

1 Wend.  320;  20  Wend.  251;  22 
Wend.  324.  It  seems  to  be  an  admitted 
principle,  that  one  partner  has  no  power 
to  submit  to  arbitration  any  matters 
whatsoever,  concerning  or  arising  out  of 
tlie  partnership  business.  8tory,  Partn. 
§114;  Gom.  Dig.  Arbitrament,  D 2;  3 
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Bing.  K.  101  ; 1 C.  M.  & R.  081  ; 1 
Pet.  R.  222 ; 1!)  Jolm.  11. 187 ; 3 Kent, 
Cora.  -19,  4th  ed.  Rut  in  Pennsylvania, 
12  S.  & R.  248,  and  Kentucky,  8 M<>nr. 
R.  488,  one  partner  may  by  an  unsealed 
instrument  refer  any  partnership  matter 
to  arbitration,  though  he  has  no  implied 
authority  to  consent  to  an  order  for  a judg- 
ment in  an  aedou  against  himself  ami 
his  co-partuer.  3 Maun.  G.  A Scott, 
742. 

9. — With  regard  to  the  right  of  the 
majority  of  the  partners,  when  there  is 
a dissent  among  them,  it  may  l>e  laid 
down,  1,  that  when  there  are  stipulations 
on  this  subject,  they  must  govern.  Turn. 

A Russ.  496,  517.  2.  In  the  absence 
of  all  agreement  on  the  subject,  each 
partner  lias  an  equal  voice,  though  their 
interests  be  different,  and  a majority  have 
a right  to  conduct  the  business.  3 John. 
Ch.  R.  400 ; 3 Chit.  Comm.  Law,  236  ; 
Colly.  Part n.  R.  2,  c.  2,  s.  1 ; Id.  R.  3,  i 
c.  I,  s.  262;  Story,  Partn.  §123.  3. 
When  there  are  only  two  partners,  and 
they  dissent,  neither  can  bind  the  part- 
nership, when  the  person  with  whom  ' 
they  deal  has  notice  of  such  disagree- 
ment. 1 Stark.  K.  164."*  See  1 ('amp. 
It.  403;  10  East,  R.  264;  7 Price,! 
Rep.  193;  6 Yes.  777;  16  Yin.  Ah. 
244.  Rut  this  right  of  the  majority  is 
confined  to  transactions  in  the  usual 
scope  of  the  business,  and  not  to  a change 
of  the  articles  of  the  partnership,  for  in 
such  case  all  the  partners  must  consent. 
4 John.  Ch.  R.  573. 

10. — The  stock  used  in  a joint  under- 
taking by  way  of  partnership  in  trade,  is 
always  considered  in  common  and  not  as 
joint  property,  and  consequently  there 
is  no  survivorship  therein ; jus  arrre- 
scindi  inter  mercutorcs,  pro  bcncjico  row- 
mere ii  locum  non  habrl.  On  the  death 
of  one  partner,  therefore,  his  representa- 
tives become  tenants  in  common  with 
the  survivor,  of  all  the  partnership  effects 
in  possession.  Rut  with  respect  0) chose* 
in  action , survivorship  so  far  exists  at 
law,  as  that  the  remedy  or  right  to  reduce 
them  into  possession  vests  exclusively  in 
the  survivor;  although  when  they  are 
recovered,  the  representatives  of  the  de- 
ceased partner  have,  in  equity,  the  same 


I right  of  sharing  and  participating  in 
them  which  their  testator  or  intestate 
would  have  possessed  had  he  been  living. 

1 LI.  Raym.  340.  Sec  2 Rail.  65, 66, 
in  note;  1 Dali.  248;  4 Rail.  354;  2 
, Serg.  A Rawle,  494. 

1 1. — When  mil  estate  is  owned  by  a 
1 partnership,  it  is  held  by  the  partners 
subject  in  all  respects  to  the  ordinary  in- 
cidents of  land  held  in  common.  1 
Strain.  R.  174;  7 Conn.  11;  5 Hill, 
(N.  V.)  Rep.  118;  4 Mete.  537.  Rut 
in  equity  the  jKirtners  may  by  agree- 
ment, express  or  implied,  affect  real 
estate  with  a trust  as  a partnership  pro- 
perty,  and,  by  that  means,  render  it  in 
equity  subject  to  the  rules  applicable  to 
partnership  property  as  between  the  part- 
ners themselves  and  all  claiming  under 
them.  2 Edw.  R.  28 ; 2 Rand.  1M  83 ; 
7 S.  A R.  438,  441  ; 7 Conn.  11;  5 
Mete.  582 ; 6 Yerg.  20. 

See,  generally,  as  to  partners,  5 Com. 
Rig.  Merchant,  R;  Bac.  Abr.  Merchant, 
C;  Wats,  on  Partn*  passim  ; Gow  on 
Partn.  /fassim ; Supp.  to  Ves.  jr.  vol.  1, 
p.  36,  279,  281,  312,  389,  449,  503; 
Ih.  vol.  2,  p.  40,  814,  315,  317,  362, 
364,877,  384,  456:  1 Salk.  2914392; 

1 Swan st.  R.  506,  9;  10  East  R.  265; 
4 Vcs.  396;  1 Hare  A Wall.  Sel.  Dec. 
292,  304  ; Civ.  Code  of  La.  R.  3,  1. 1 1 ; 

I Code  Civ.  L.  3,  t.  9 ; Code  (lc  Pr«x\  Civ. 

L.  1,  t.  8 ; Chit  Contr.  66  to  82 ; Doth. 
Cnutrat  dc  Societe.  Yide  Articles  of 
Partnership  ; Death  of  a partner  ; Dis- 
solution ; Finn  ; JVrtnership. 

I *A  RTN  E R S II I P,  in  contrarfs,  is  an 
1 agreement  between  two  or  more  persons, 
i for  joining  together  their  money,  goo<ls, 
labour  and  skill,  or  either  or  all  of  them, 

1 and  that  the  gain  or  loss  shall  be  divided 
proportionally  between  them,  and  having 
for  its  object  the  advancement  and  pro- 
tection of  fair  and  open  trade.  \N  atson 
on  Partn.  1 ; Gow  on  Partn.  2 ; see  Civ. 
Code  of  Lx  art.  2772  ; Code  Civ.  art. 
1832  ; Forbes,  Inst,  of  Scotch  Law,  part 
2,  R.  3,  s.  3,  p.  184  ; edit.  Ivlin.  1722, 
12ino. ; Domat,  Civ.  Law,  vol.  1,  p.  85; 
‘,1  John.  R.  488;  PufTend.  R.  5,  c.  8 ; 

2 II.  Rl.  246;  1 H.  Rl.  87  ; Ersk.  Inst. 
R.  3,  t.  8,  §18;  Tapia,  Elcinontos  de 
Jurisp.  Mercantil,  p.  86 ; 5 Ruv.  Dr. 
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Civ.  Fr.  tit.  9,  c.  1,  n.  17  j 4 Parti.  Dr. 
Com.  n.  960 j 2 Bell's  Com.  Gil,  5th ed.; 
A so  & Mali.  Inst.  B.  2,  tit.  15.  Some- 
times partnership  signifies  u moral  being 
composed  of  the  reunion  of  all  the  part- 
ners. 4 Paid.  n.  9G6.  As  a partner- 
ship has  a separate  existence  as  a person, 
it  becomes  liable  to  fulfil  all  its  engage- 
ments, ami  the  partners  are  individually 
bound  and  responsible  only  on  its  default, 
as  sureties.  2 Bell’s  Comm.  B.  6,  e.  1, 
n.  4,  p.  619,  6th  ed. 

2. — Partnerships  will  be  considered, 
1st,  in  respect  to  their  character  ami 
extent,  us  they  regard  property;  2dly, 
with  relation  to  the  number  and  charac- 
ter of  parties;  3dly,  as  they  are  divided 
by  the  French  c«>de;  4 tidy,  as  to  their 
creation  ; 5thly,  as  to  their  object  ; Gthly, 
as  to  their  duration  ; 7thly,  as  to  their 
dissolution  ; 8thly,  as  to  partnerships  in 
Louisiana. 

8. — §1.  In  respect  to  their  charac- 
ter and  extent,  as  they  regard  property, 
partnerships  may  lie  divided  into  three 
classes,  namely:  universal  partnerships; 
general  |>artiicrships ; and  limited  or 
special  partnerships.  1.  A universal 
partnership  is  one  where  the  parties 
agree  to  bring  into  the  firm  all  their 
property,  real,  personal  and  mixed,  and 
to  employ  all  their  skill,  labour,  and  ser- 
vices, in  the  trade  or  business,  for  their 
common  benefit.  This  kind  of  partner- 
ship is  perhaps  unknown  in  the  United 
States.  6 Mason,  R.  17G. 

4. — 2.  (Jeneral  partnerships  are  pro- 
perly such,  where  the  parties  carry  on 
all  their  trade  and  business  for  their  joint 
benefit  and  profit ; and  it  is  not  material 
whether  the  capital  stock  he  limited  or 
not,  or  the  contributions  of  the  partners 
be  equal  or  unequal.  Cowp.  814.  The 
same  appellation  is  given  to  a partner- 
ship where  the  parties  are  engaged  in 
one  branch  of  trade  only. 

6. — 8.  .S]H:cial  partnerships  arc  those 
formed  for  u sjM'cinl  or  particular  branch 
of  business,  :ls  contradistinguished  from 
the  general  business  or  employment  of 
the  parties,  or  of  one  of  them.  When 
they  extend  to  a single  transaction  or 
adventure  only,  such  as  the  purchase  ami 
sale  of  a particular  parcel  of  goods,  they 


are  more  commonly  called  limited  part- 
nerships.  The  apjndlation  is  however 
given  to  both  classes  of  cases  indiscrimi- 
nately. Story,  Partn.  §76. 

G. — § 2.  When  considered  in  relation 
to  the  number  and  character  of  the  par- 
ties, partnerships  are  divided  into  private 
partnerships  and  public  companies.  1. 
Private  partnerships  arc  those  which  con- 
sist of  two  or  more  partners  for  sumo 
private  undertaking,  trade,  or  business. 

7.  — 2.  Public  companies  ure  those 
where  a greater  number  of  persons  are 
concerned,  and  the  stock  is  divided  into 
u considerable  number  of  shares,  the  ob- 
ject embracing  generally  public  as  well 
as  private  interests.  This  term  is  how- 
ever, perhaps  loosely  applied,  us  these 
companies  have  for  the  most  part  the 
character  of  private  associations.  They 
are  either  incorporated  or  not.  The  in- 
corporated are  to  be  governed  by  the 
rules  established  iu  their  respective 
charters.  Sec  CorportUion.  The  unin- 
corporated are  iu  general  subject  to  all 
the  regulations  of  u common  private 
partnership. 

8.  — § 3.  In  the  French  law  partner- 
ships are  divided  into  three  kinds, 
namely;  1.  Partnerships  under  a collec- 
tive name,  that  is,  where  the  name  of 
the  firm  contains  the  names  df  all  or 
some  of  the  partners. 

9.  — 2.  Partnerships  en  commandite 
or  in  comment  him ; these  are  limited 
partnerships,  where  one  or  more  persons 
are  general  partners,  and  are  jointly  and 
severally  responsible  with  all  their  estates, 
and  one  or  more  other  persons  who  fur- 
nish a part  or  the  whole  of  the  capital, 
who  are  liable  only  to  the  extent,  of  the 
capital  they  have  furnished.  The  busi- 
ness is  earried  on  in  the  name  of  the 
general  partners.  This  species  of  part- 
nership, with  some  modifications,  has 
been  adopted  in  several  of  the  states  of 
the  American  union.  3 Kent,  Com.  34, 
4th  ed. 

10.  — 8.  Anonymous  partnerships  aro 
those  iu  which  all  the  partners  arc  en- 
gaged in  the  business,  there  is  no  social 
name  or  firm,  hut  a name  designating 
the  object  of  the  association.  The  busi- 
ness is  managed  by  syudics  or  directors. 
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Aide  Poth.  de  Society,  h.  t. ; 5 Dnv. 
J)r.  Civ.  Fr.  li.  t. ; Pardos.  Dr.  Com.  h.  t.j 
Code  de  Com.  li.  t.;  Merl.  Report.  h.  t. 
In  Louisiana  a similar  division  lias  been 
made.  Civ.  Code  of  Lo.  h.  t. 

1 1- — § 4.  Partnerships  are  created  by 
mere  act  of  the  parties;  and  in  this  they 
differ  from  corporations  which  require 
the  sanction  of  public  authority,  either 
express  or  implied.  Ang.  A Ames  on 
Carp.  28.  The  consent  of  the  parties 
may  bo  testified,  either  in  express  terms, 
as  by  articles  of  partnership,  or  positive 
agreement;  or  tin?  assent  may  be  tacit, 
and  to  be  implied  solely  from  the  act  of 
the  parties.  An  implied  or  presumptive 
assent  has  equal  operation  with  one  that 
is  express  ami  determined.  And  it  may 
be  laid  down  as  a general  and  undeniable 
proposition,  that  persons  having  a mutual 
interest  in  the  profits  and  loss  of  any 
business,  or  particular  brunch  of  business, 
carried  on  by  them,  or  persons  appearing 
ostensibly  to  the  world  as  joint  traders, 
are  to  lx;  recognized  and  treated  as  part- 
ners,  whatever  may  be  the  nature  of  the 
agreement  under  which  they  act,  or 
whatever  motive  or  inducement  may 
prompt  them  to  such  uu  exhibition.  1 
Dali.  269. 

12.  — A community  of  propeYty  does 
not  of  itself  create  a partnership,  how- 
ever that  property  may  be  acquired, 
whether  by  purchase,  donation,  accession, 
inheritance  or  prescription.  Civ.  C*nle 
of  Louis,  art.  2777.  lienee  joint  tenants 
or  tenants  in  common  of  lands,  goods, 
or  chattels,  under  devises  or  bequests  in 
last  wills  or  testaments,  and  deeds  or 
donations  inter  vivos,  and  inheritances  or 
successions,  are  not  partners.  Story, 
Partn.  § 3. 

13.  — Joint  owners  of  ships  an:  not,  in 
consequence  of  such  ownership,  to  he 
considered  as  partners.  Abbot  on  Ship. 
68 ; 3 Kent,  Com.  25,  4th  ed.;  15 
Wend.  137 ; and  see  Poth.  De  Societe, 
n.  2;  4 Card.  Dr.  Com.  n.  969;  17 
Dur.  Dr.  Fr.  u.  320;  5 Duv.  Dr.  Civ. 
Fr.  n.  33. 

14.  — The  free  and  personal  choice  of 
the  contracting  parties  is  so  essentially 
necessary  to  the  constituting  of  a jiart- 
uership,  that  even  executors  and  repre- 
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sentatives  of  deceased  partners  do  not, 
in  their  representative  capacity,  succeed 
to  the  state  and  condition  of  partners, 
2 \ es.  Sen.  34;  Wats,  on  Partn.  6; 
although  a community  of  interest  neces- 
sarily exists  between  them  and  the  sur- 
viving partners,  until  the  affairs  of  the 
fuirtuurship  arc  wound  up.  1 1 Yes.  3. 
AN  hen  there  is  a positive  agreement  at 
the  commencement  of  the  partnership, 
that  the  personal  representative  or  heir 
of  a partner  shall  succeed  him  in  the 
partnership,  the  obligation  will  he  con- 
sidered valid.  Coll,  oil  Part.  11.  1,  oh. 
1,  § 1 ; Story,  Partn.  § 5. 

15.  — § 5.  The  object  of  the  partner- 
ship must  l)o  legal.  All  partnerships, 
therefore,  which  are  formed  for  any  pur- 
pose forbidden  by  law’  or  good  morals, 
are  null  and  void.  Hut  all  the  partners 
in  such  a partnership  are  jointly  liable 
to  third  persons  who  may  contract  with 
them  without  a knowledge  of  the  illegal 
or  immoral  object  of  the  partnership. 
Civ.  Code  of  Lo.  art.  2775;  5 II.  A A. 
341  ; 2 II.  k P.  371  ; 3 T.  IP  454; 
Poth.  Oblig.  by  Kvuns,  vol.  2,  page  3; 
(low  on  Partn.  8;  Wats.  Partn.  131. 
Partnerships  are  not  confined  to  more 
commercial  trade  or  business;  but  gene- 
rally extend  to  manufactures  and  to  all 
other  lawful  occupations  and  employ- 
ments, or  to  profession  or  other  business. 
They  may  extend  to  all  the  business  of 
the  parties;  to  a single  branch  of  such 
business;  to  a single  adventure;  or  to  a 
single  thing.  Hut  there  cannot  lawfully 
be  a partnership  in  a mere  personal  of- 
fice, especially  when  it  is  of  a public  na- 
ture, requiring  the  personal  confidence  in 
the  skill  and  integrity  of  the  officer. 
Story,  Partn.  $ Si  ; Colly.  Partn.  31. 

1 6.  — § 6.  Partnerships  may  be  formed 
to  last  for  life,  or  for  a specific  period  of 
time;  they  may  be  conditional  or  inde- 
finite in  their  duration,  or  for  a single 
adventure  or  dealing;  this  depends  al- 
together on  the  will  of  the  ]>artics.  The 
period  of  duration  is  either  expressed  or 
implied,  hut  the  law  will  not  presume 
that  it  shall  last  beyond  life.  1 Swanst. 
It.  521;  I J.  Wils.  It.  181.  When  a 
particular  terra  is  fixed,  it  is  presumed 
to  endure  until  the  period  has  elapsed; 
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when  no  term  in  fixed,  it  is  presumed  to 
endure  for  tin:  life  of  the  parties,  unless 
previously  dissolved  by  the  acts  of  one 
of  them,  by  mutual  consent,  or  by  ope- 
ration of  law.  Story,  Partn.  § 84. 

17.  — § 7.  A partnership  may  be  dis- 
solved in  several  ways : when  the  part- 
nership is  formed  for  a single  dealing  or 
transaction,  it  follows  that  it  is  at  an  end 
so  soon  as  the  dealing  or  transaction  in 
which  the  partuers  jointly  engaged  is 
completed.  Gow  on  Partn.  208  ; Inst. 
Lib.  3,  tit.  *20,  s.  0. 

18.  — Where  u general  partnership  is 
formed,  either  for  a definite  or  an  inde- 
finite jMiriod  of  time,  the  causes  which 
muy  operate  a destruction  of  it,  are  vari- 
ous. lu  the  case  of  a partnership  limited 
as  to  its  duration,  it  may,  in  the  inter- 
mediate time,  before  the  restricted  period 
of  its  termination  arrives,  be  dissolved 
either  by  the  death,  the  confirmed  in- 
sanity, the  bankruptcy  of  all  or  one  of 
the  partners,  or  it  may  eudure  the  stipu- 
lated period,  and  expire  with  the  effluxion 
of  time;  but  where  the  partnership  is 
unlimited  as  to  its  existence,  although  in 
the  instances  of  death  or  bankruptcy,  it 
is  determined,  yet  if  they  do  not  inter- 
vene any  partner  may  withdraw  himself 
from  it  whenever  he  thinks  proper.  Code, 
lib.  4,  t.  3 1 , 1,  5. 

10. — Resides  the  causc-s  above  stated 
for  a dissolution,  a partnership,  limiteel 
or  unlimited  as  to  its  duration,  may  be 
dissolved  by  the  decree  of  a court  of 
equity,  where  the  conduct  of  some  or  all 
of  the  partners  has  been  such  as  not  to 
carry  on  the  trade  or  undertaking  on  the 
terms  stipulated.  Gow  on  Partn.  2G0  ; 
or  by  the  voluntary  or  compulsory  sale 
or  transfer  of  the  partnership  interest  of 
any  one  of  the  partners,  17  John.  li. 
525. 

20. — Iu  New  York,  it  has  been  held 
that  there  is  no  such  thing  as  an  indis- 
soluble partnership,  and  that,  therefore, 
any  jar tuer  may  withdraw  at  auy  time, 
and  by  that  act  tin;  partnership  will  be 
dissolved  ; the  other  party  having  his 
action  against  the  withdrawing  partner 
upon  his  covenant  to  continue  the  part- 
nership. 19  Johns.  R.  5d8.  This  doc- 
trine is  not  iu  accordance  with  the  Eng- 


lish law.  Indeed  it  is  even  doubtful  in 
New  York.  Story,  Eq.  Jur.  §668; 
Story,  Partn.  §275;  3 Kent,  Com.  01, 
4th  ed. ; 1 Iloffm.  Ch.  R.  534.  See  Gow 
on  Partn.  303,  305,  and  4 Wash.  C.  C. 
R.  232. 

21.  — It  may  also  be  dissolved  by  the 
extinction  of  the  thing  or  object  of  the 
partnership ; or  by  the  agreement  of  the 
parties.  See  Civ.  (’ode  of  Louis,  art. 
2*47 ; Code  Civ.  R.  3,  tit.  9,  e.  4,  art 
1805  to  1872;  2 Rell’s  Com.  031  to 
044,  5th  ed.  See  Dissolution. 

22.  — The  effect  of  the  dissolution  of 
the  partnership  is  to  disable  any  one  of 
the  partuers  from  contracting  new  obli- 
gations or  engagements  on  account  of 
t he  firm.  1 Pet.  R.  351  ; 3 McCord, 
378;  4 Munf.  215;  2 John.  300;  5 
Mason,  50;  Harper,  R.  470;  4 John. 
224;  1 McCord,  338;  6 Co  wen,  701. 
Rut  notwithstanding  the  dissolution 
there  remain,  with  each  of  the  partners, 
certain  powers,  rights,  duties,  authori- 
ties, and  relations  between  them,  which 
are  indispensable  to  the  complete  arrange- 
ment ami  filial  settlements  of  the  affairs 
of  the  firm.  The  partnership  must,  there- 
fore, subsist  for  many  purposes,  notwith- 
standing the  dissolution.  Among  these 
are,  1st.  The  completion  of  all  the  un- 
performed engagements  of  the  ] partner- 
ship; 2dly.  The  conversion  of  all  the 
property,  means  and  assets  of  the  part- 
nership, existing  at  the  time  of  the  dis- 
solution, for  the  benefit  of  those  who 
were  partners,  according  to  their  respec- 
tive shares ; 3dly,  the  application  of  the 
partnership  fuuds,  to  the  liquidation  of 
the  partnership  debts.  Story,  Partn. 
§324. 

23.  — § 3.  Ry  the  laws  of  Louisiana, 
partnerships  are  divided,  as  to  their  ob- 
ject, into  commercial  partnerships  aud 
ordinary  partnerships.  Commercial  part- 
nerships  are  such  as  are  formed,  1,  for 
the  purchase  of  auy  jiersouid  property, 
ami  the  sale  thereof  either  iu  the  same 
state  or  changed  by  manufacture;  2,  for 
buying  and  selliug  any  personal  property 
whatsoever,  as  factors  or  brokers ; 3,  for 
carrying  personal  property  for  hire,  in 
ships  or  other  vessels.  Civ.  Code  of  Lo. 
art.  2790. 
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24.  — Ordinary  partuerehijKS  arc  such 
as  are  not  commercial ; they  are  divided 
into  universal  or  particular  partnerships, 
lb.  art.  271)7. 

25.  — 1 ’niversal  partnership  is  a con- 
tract by  which  the  parties  agree  to  make 
a commftn  stock  of  all  the  property  they 
respectively  possess  j they  may  extend  it 
to  all  the  property  real  and  personal,  or 
restrict  it  to  personal  only ; they  iuay,  as 
in  other  partnerships,  agree  that  the  pro- 
perty itself  shall  be  common  stock,  or 
that  the  fruits  only  shall  be  such ; but 
property  which  may  accrue  to  one  of  the 
parties,  after  entering  into  the  partner- 
ship, by  donation,  succession,  or  legacy, 
does  not  become  common  stock,  ana  any 
stipulation  to  that  effect,  previous  to  the 
obtaining  the  property  aforesaid,  is  void. 
Code  Civ.  of  Lo.  art.  2800. 

20. — Particular  partnerships  are  such 
as  are  formed  for  any  business  not  of  a 
commercial  nature,  lb.  art.  2800.  The 
business  of  this  partnership  must  be 
conducted  in  the  name  of  all  the  persons 
concerned,  unless  a firm  is  adopted  by 
the  articles  of  partnership  reduced  to 
writing,  and  recorded  as  is  prescribed 
with  respect  to  partnerships  in  cotnmcn- 
t ham.  lb.  art.  2808. 

27.  — There  is  also  a species  of  part- 
nership which  may  Ik?  incorporated  with 
either  of  the  other  kinds,  called  partner- 
ship in  commendam,  or  limited  partner- 
ship. Ib.  art.  2701).  Partnership  in 
commendam  is  formed  by  a contract,  by 
which  one  person  or  partnership  agrees 
to  furnish  another  person  or  partnership 
a certain  amount,  either  in  property  or 
money,  to  be  employed  by  the  person  or 

artnership  to  whom  it  is  furnished,  in 
is  or  their  own  name  or  firm,  on  condi- 
tion of  receiving  a share  in  the  profits, 
in  the  proportion  determined  by  the  con- 
tract, and  of  being  liable  to  losses  and 
expenses  to  the  amount  furnished  and 
no  more.  lb.  art.  2810. 

28.  — Every  species  of  partnership 
may  receive  such  partners.  It  is  there- 
fore a modification  of  which  the  several 
kinds  of  partnerships  are  susceptible, 
rather  than  a separate  division  ot  part- 
nerships. Vide  Finn. 

PARTOWNERS,  are  persons  whoj 


hold  real  or  personal  property  by  the 
same  title,  either  as  tenants  in  common, 
joint,  tenants,  or  coparceners.  They  are 
sometimes  called  quasi  partners,  and 
differ  from  partners  in  this,  that  they 
arc  either  joint  owners,  or  tenants  in 
common,  each  having  an  independent, 
although  an  undivided  interest  in  the 
property  : neither  can  transfer  or  dispose 
of  the  whole  property,  nor  act  for  the 
others  in  relation  to  it,  hut  merely  for 
his  own  share,  and  to  the  extent  of  his 
own  several  right  and  interest. 

2. — lu  joint  tenancy  of  goods  or  chat- 
tels, it  is  true,  the  joint  tenants  arc 
seized  per  my  ct  per  tout,  but  still  each 
one  has  an  independent,  and  to  a certain 
extent  a distinct  right  during  his  life- 
time, which  he  can  dispose  of  and  sever 
the  tenancy. 

8. — Tenants  in  common  bold  undi- 
vided portions  of  the  property  by  several 
titles,  or  in  several  rights,  although  by 
one  title.  Their  possession,  however, 
they  hold  in  common  uud  undivided. 
Whereas  in  partnerships,  the  partners 
are  joint  owners  of  the  property,  and 
each  has  a right  to  sell  or  dispose  of  the 
whole,  unless  otherwise  provided  for  in 
the  articles  of  partnership.  Colly.  Partn. 
805  Wats.  Purtn.  00;  Story,  Partn. 

§91. 

4. — At  common  law  each  of  tho 
owners  of  a chattel  h:»s  an  equal  title 
and  right  to  possess  and  use  it ; and  in 
the  case  of  common  chattels  the  law  lias 
generally  left  this  right  to  the  free  dis- 
cretion of  tho  several  owners,  hut  in 
regard  to  ships,  the  common  law  has 
adopted  and  followed  out  the  doctrine  of 
the  courts  of  admiralty.  It  authorizes 
the  majority  in  value  and  interest  to  em- 
ploy the  ship  upon  any  probable  desigu. 
This  is  done,  not  without  guarding  the 
rights  of  the  minority.  When  the  ma- 
jority  desire  to  employ  a ship  upon  any 
particular  voyage  or  adventure,  they 
have  a right  to  do  so,  upon  giving  secu- 
rity hv  stipulation  to  the  minority,  if  re- 
quired to  bring  hack,  and  restore  the 
ship  to  them,  or  in  case  of  her  loss,  to 
pay  them  the  value  of  their  shares. 
Abbott,  Shipp.  70  j 8 Kent,  Com.  151, 
4th  cd.  j 2 Pro.  Civ.  Law,  181 ; Molloy, 
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B.  2,  c.  1,  §8;  2 Pet.  Adm.  R.  288; 
Story,  Partn.  428;  11  Pet.  K.  175. 
When  the  majority  do  not  choose  to  em- 
ploy the  ship,  the  minority  have  the 
same  right,  upon  giving  similar  security, 
1 1 Pet.  R.  175;  1 Hogg.  Adm.  It.  806; 
Jacobs.  Sea  Laws,  442. 

5. — When  partowners  are  equally 
divided  us  to  the  employment  upon  any 
particular  voyage,  the  courts  of  admi- 
ralty have  manifested  a disposition  to 
support  the  right  of  the  court  0)  order 
a sale  of  the  ship.  Story,  Partn.  § 489 ; 
Bee's  Adm.  R.  2;  Gilpin,  R.  10;  18 
Am.  Jur.  48G. 

PARTI’ KITION.  The  act  of  giving 
lirth  to  a child. 

2. — Sometimes  questions  arise  how  far 
means  may  l>e  employed  to  promote  par- 
turitions, which  cause,  or  are  likely  to 
cause,  the  death  of  the  foetus.  These 
means  in  cases  of  deformed  pelvis,  are 
abortion  in  the  early  months,  by  embry- 
otomy, by  symphysotomy,  and  by  the 
Caesarian  section.  These  means  are  jus- 
tifiable to  save  the  life  of  the  mother,  and 
sometimes  some  of  them  have  saved  the 
lives  of  both.  Vide  Casarian  fjjteratwn ; 
Delivery : Pregnancy. 

PARTUS.  The  child  just  before  it 
is  born,  or  immediately  after  its  birth. 
Before  birth  the  partus  is  considered  as 
a portion  of  the  mother.  Dig.  25,  4,  1, 
1.  Sec  liirth;  Pains ; Proles;  Proli- 
cide. 

PARTY,  practice,  contract *.  When 
applied  to  practice,  by  party  is  under- 
stood either  the  plaintiff  or  defendant. 
In  contracts  a party  is  one  or  more  per- 
sons who  engage  to  perform  or  receive 
the  performance  of  some  agreement. 
Vide  Parties  to  Contracts ; Parties  to 
actions ; Parties  to  a suit  in  equity. 

PARTY-JURY.  An  ancient  word 
used  to  signify  a jury  de  medietas  liny  me, 
(q.  v.)  or  one  composed  one  half  of 
natives,  and  the  other  of  foreigners. 
J cxic.  'foehn,  h.  t. 

PARTY  WALL.  A wall  erected  on 
the  line  between  two  adjoining  estates. 

2. — Party  walls  are  generally  regu- 
lated by  acts  of  the  local  legislatures. 
The  principles  of  these  acts  generally 
are,  that  the  wall  shall  be  built  equally 


on  the  lands  of  the  adjoining  owners,  at 
their  joint  cx|>cnsc,  but  when  only  one 
owner  wishes  to  use  such  wall,  it  is  built 
at  his  expense,  ami  when  the  other 
wishes  to  make  use  of  it,  he  pays  one 
half  of  its  value;  each  owner  has  a 
right  to  place  his  joists  in  it,  and  use  it 
for  the  support  of  his  roof.  When  the 
jMirty  wall  has  been  built,  and  the  ad- 
joining owner  is  desirous  of  having  a 
<l«Mi|K*r  foundation,  he  has  a right  to  un- 
dermine such  wall,  using  due  cure  and 
diligence  to  prevent  any  injury  to  his 
neighbour,  and  having  done  so,  he  is 
not  answerable  for  any  consequential 
damages  which  may  ensue.  17  John. 
II.  32 ; 12  Mass.  220  ; 2 N.  JI.  llcp. 
534.  Vide  L Dali.  340;  5 S.  & K.  1. 

3. — When  such  wall  exists  between 
two  buildings,  belonging  to  different  per- 
sons, and  one  of  them  takes  it  down  with 
his  buildings,  he  is  required  to  erect 
another  in  its  place  in  a reasonable  time, 
and  with  the  least  inconvenience ; the 
•►tlier  owner  must  contribute  to  the  ex- 
pense, if  the  wall  required  repairs,  but 
such  expense  will  lie  limited  to  the  costs 
of  the  old  wall,  8 Kent,  Com.  486. 
When  the  wall  is  taken  down,  it  must 
be  done  with  car© ; but  it  is  not  the  duty 
of  the  person  taking  it  down  to  shore  up 
or  prop  the  house  of  his  neighbour,  to 
prevent  it  from  falling;  if,  however,  the 
work  be  done  with  negligence,  by  which 
| injury  accrues  to  the  neighbouring  house, 
an  action  will  lie.  1 Moody  A M.  862. 
Vide  4 C.  & P.  161 ; 9 B.  & C.  725 ; 
12  Mass.  R.  220 ; 4 Paige’s  II.  161) ; 1 
C.  & J.  20;  1 Pick.  484;  12  Mass. 
220 ; 2 Roll  Ab.  564 ; 3 B.  & Ad. 
874 ; 2 Ad.  & Ell.  493  ; Crabb  on  B. 
P.  § 500.  In  the  excellent  treatise  of 
M.  Lepage,  entitled  “ Lois  des  Bati- 
mens,"  part  1,  c.  3,  s.  2,  art.  1,  will  1)C 
found  a very  minute  examination  of  the 
subject  of  party  walls,  with  many  cases 
well  calculated  to  illustrate  our  law.  See 
J also  Poth.  Contr.  de  Society,  prem.  app. 
n.  207  ; 2 Hill.  Ab.  119;  Toull.  liv.  2, 
t.  2,  c.  3. 

PASS.  In  the  slave  states  this  word 
signifies  a certificate  given  by  the  master 
or  mistress  to  a slave,  in  which  it  is 
stated  that  he  is  permitted  to  leave  his 
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home  with  the  authority  of  his  muster  or 
mistress.  The  paper  on  which  such  cer- 
tificate is  written  is  also  culled  a jkiss. 

PASS-POOK,  com.  law.  A book 
used  by  merchants  with  their  customers, 
in  which  an  entry  of  goods  sold  and 
delivered  to  a customer  is  made. 

2.  — It  is  kept  by  the  buyer  and  sent 
to  the  merchant  whenever  he  wishes  to  I 
purchase  any  article.  It  ought  to  be  a ] 
counterpart  of  the 'merchant’s  books,  as  | 
far  as  regards  the  customer’s  account. 

3.  — Among  English  bankers,  the  term  j 
pass-book  is  given  to  a small  book  made 
up  from  time  to  time,  from  the  banker's  ( 
ledger,  and  forwarded  to  the  customer  ; 
this  is  not  considered  as  a statement  of 
account  between  the  parties,  yet  when 
the  customer  neglects  for  a long  time  to 
make  any  objection  to  the  correctness  of 
the  entries,  lie  will  be  bound  by  them. 

2 Ark.  252 ; 2 Deac.  & Ch.  534  ; 2 M.  1 
& W.  2. 

PASSAGE.  A way  over  water;  a 
voyage  made  over  the  sea  or  great  river, 
as,  the  Sea-Gull  had  a quick  passage ; 
the  money  paid  for  the  transportation  of  i 
a person  over  the  sen,  as,  my  passage  to 
Europe  was  one  hundred  and  fifty  dol- 
lars. 

Passage-money,  contracts , is  the  sum 
claimable  for  the  conveyance  of  a per- 
son, with  or  without  luggage  on  the 
water. 

2. — The  difference  between  freight 
and  jxouu ujc-mou cy  is  this,  that  the  for- 
mer is  claimable  for  the  carriage  of  goods, 
and  the  latter  for  the  carriage  of  the 
person.  The  same  rules  which  govern 
the  claim  for  freight  affect  that  for  pas- 
sage-money. 3 Obit.  Com.  Jaw,  424. 

1 Pet.  Adm.  Dec.  123;  3 John.  335. 

PASSIVE,  comm,  law , signifies  all 
the  sums  of  which  one  is  a debtor.  It 
is  used  in  contradistinction  to  active,  (<j. 
v.)  By  active  debts  are  understood 
those  which  may  be  employed  in  fur- 
nishing assets  to  a merchant  to  pay 
those  which  he  owes,  which  are  called 
passive  debts. 

PASSPORT,  SKA-BRIEF,  or  SEA- 
LETTER,  in  maritime  law,  is  a paper 
containing  a jiermission  from  the  neutral 
state  to  the  captain  or  master  of  a ship 


or  vessel  to  proceed  on  the, voyage  pro- 
posed ; it  usually  contains  his  name  and 
residence ; the  name,  property,  descrip- 
tion, tonnage  and  destination  of  the 
ship ; the  nature  and  quantity  of  the 
cargo  ; the  place  from  whence  it  comes, 
and  its  destination ; with  such  other  mat- 
ters jus  the  practice  of  the  place  requires. 

2.  — This  document  is  indispensably 
necessary  in  time  of  war  for  the  safety 
of  every  neutral  vessel.  Marsh.  Ins.  B. 
1,  c.  9,  s.  0,  p.  406,  b. 

3.  — In  most  countries  of  continental 
Europe  passports  are  given  to  travellers; 
these  are  iutouded  to  protect  them  on 
their  journey  from  all  molestation,  while 
they  are  obedient  to  the  laws.  Pass- 
ports are  also  granted  by  the  secretary 
of  state  to  persona  travelling  abroad, 
certifying  that  they  are  citizens  of  the 
United  States.  9 Pet.  692.  Vide  1 
Kent,  Com.  102,  182;  Merl.  Report, 
h.  t. 

PASSENGER,  emit.  One  who  has 
taken  a place  in  a public  conveyance,  for 
the  purpose  of  being  transported  from 
one  place  to  another. 

2.  — The  laws  of  the  United  States 
require  that  the  master  of  a vessel  shall 
not  take  more  than  two  passengers  for 
every  five  tons  of  the  ship’s  custom 
house  measurement;  and  that  the  quan- 
tity of  water  and  provisions,  which  shall 

I be  taken  on  board  aud  secured  under 
deck,  by  every  ship  bound  from  the 
United  States  to  any  port,  on  the  conti- 
nent of  Europe,  shall  be  sixty  gallons  of 
water,  one  hundred  pounds  of  salted  pro- 
visions, one  gallon  of  vinegar,  and  one 
hundred  pounds  of  wholesome  ship 
bread,  for  each  passenger,  besides  the 
stores  of  the  crew.  Act  of  March  2, 
1819,  3 Story’s  L.  TJ.  S.  1722. 

3.  — No  deduction  is  to  be  made,  in 
estimating  the  number  of  passengers  in 
a vessel,  for  children  or  persons  not 
paying.  Gilp.  R.  834.  For  his  rights 
and  duties,  vide  Common  Carriers. 

PASTURES,  pacturas,  signifies  tho 
land  on  which  beasts  are  fed  ; and  by  a 
groat  of  pastures  the  land  itself  passes. 
1 Thom.  Co.  Litt.  202. 

PATENT,  construction.  That  which 
is  open  or  manifest. 
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2. — This  word  is  usually  applied  to 
ambiguities  which  are  said  to  bo  latent 
or  patent. 

8. — A patent  ambiguity  is  one  which 
is  produced  by  the  uncertainty,  contra- 
dictoriness or  deficiency  of  the  language 
of  an  instrument,  so  that  no  discovery  of 
facts  or  proof  of  declaration  can  restore 
the  doubtful  or  smothered  sense,  without 
adding  ideas  which  the  actual  words  will 
not  of  themselves  sustain.  Bac.  Max. 
01);  T.  Kaym.  11.  411 ; Roberts  on  Fr. 
15. 

4.  — A latent  ambiguity  may  )>e  ex- 
plained by  parol  evidence,  but  the  rule 
is  different  with  regard  to  a patent  ambi- 
guity, which  cannot  be  explained  by 
parol  proof.  The  following  instance  Inis 
been  proposed  by  the  court  as  u patent 
ambiguity:  “ If  A 11,  by  deed,  give 
goods  to  one  of  the  sons  of  J S,  who  has 
several  sons,  he  shall  not  aver  which  was 
intended  ; for  by  judgment  of  law  upon 
this  deed,  the  gift  is  void  for  uncertainty, 
which  cannot  be  supplied  by  averment/’ 
8 Co.  155  a;  and  no  difference  exists 
between  a deed  and  a will  upon  this 
subject.  2 Atk.  289. 

5.  — '1  his  rule,  which  allows  an  expla- 

nation of  latent  ambiguities,  and  which 
forbids  the  use  of  parol  evidence  to  ex- 
plain a patcut  ambiguity,  is  difficult  of 
application.  It  is  attended,  in  some  in- 
stances, with  very  minute  nicety  of  dis- 
crimination, and  becomes  a little  un- 
steady in  its  application.  When  a be- 
quest is  made  “ to  Jones,  son  of 

Jones/*  or  “to  Mrs.  B,”  it  is 
not  easy  to  show  that  the  ambiguity 
which  this  imperfect  designation  creates, 
is  not  ambiguity  arising  u|nm  the  face 
of  the  will,  and  as  such,  an  ambiguity 
jHttcnt,  yu t parol  evidence  is  admitted  to 
ascertain  the  persons  intended  by  those* 
ambiguous  terms. 

<>• — The  principle  upon  which  parol 
testimony  is  admitted  in  those  cases,  is 
probably,  in  the  first  of  them,  a presump- 
tion of  possible  ignorance  in  the  testator 
of  the  Christian  name  of  the  legatee ; 
and  in  the  second,  a similar  presumption 
of  his  being  in  the  habit  of  calling  the 
person  by  the  name  of  Mrs.  B.  Pre- 
sumptions, which  being  raised  upon  the  j 


face  of  the  will,  may  be  confirmed  and 
explained  by  extrinsic  evidence.  Rob. 

I "ii  Fr.  15,  27  ; 2 Vei  n.  624,5;  1 Vera, 
by  Ruithby.  Ill,  note  (2);  1 Hop.  Leg. 
147;  8 Stark.  Ev.  1000;  II  Bro.  C.  0. 
31 1 ; 2 Atk.  289 ; 8 Atk.  257 ; 3 Vos. 
Jr.  547.  Vide  arts.  Ambiguity  ; Latent. 

PATENT,  contracts.  A patent  for 
an  invention  is  a grant  made  by  the 
government  of  the  United  States  to  the 
inventor  of  any  new  or  useful  art,  ma- 
j chine,  manufacture  or  composition  of 
matter,  or  any  new  and  useful  improve- 
ment in  any  art,  machine,  manufacture 
. or  composition  of  mutter  not  known  or 
used  by  others  before  his  or  their  disco* 
very  or  invention  thereof,  and  not,  at  the 
time  of  his  application  for  a jMitcnt,  in 
public  use  or  on  sale,  with  his  consent 
or  allowance,  as  the  inventor  or  discover- 
er; securing  to  him  for  a. limited  time, 

J therein  expressed,  the  full  and  exclusive 
right  and  liberty  of  making,  constructing, 
using,  and  vending  to  others  to  be  used, 

| the  said  invention  or  discovery,  on  cer- 
tain conditions,  aiu< mg  which  is  the  one 
of  at  once  giving  up  his  secret  and  mak- 
ing public  his  discovery  or  invention, 
and  the  manner  of  making  and  using 
the  same,  so  that  at  the  expiration  of 
his  privilege,  it  may  become  public  pro- 
perty. The  instrument  securing  this 
grant  is  also  called  a patent.  The  sub- 
ject will  be  considered  by  taking  a suc- 
cinct view  of,  1,  the  legislation  of  the 
United  States  on  the  subject;  2,  the 
patentee ; 3,  the  subject  to  be  patented ; 
4,  the  caveat  and  preliminary  proceed- 
ings ; 5,  the  proceedings  to  obtain  a 
patent;  6,  the  patent;  7,  the  duty  or 
tax  cm  patents;  8,  courts  having  juris- 
diction in  ]atent  cases;  9,  actions  for 
violations  of  patents. 

§ 1.  Legislation  of  the  United  States. 

2. — The  constitution  of  the  United 
States  authorizes  congress  to  pass  laws 
“ to  promote  the  progress  of  science  and 
the  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  the  ex- 
clusive right  of  their  respective  writings 
and  discoveries/’  Art.  1,  s.  8,  n.  8. 
By  virtue  of  this  authority  congress  can 
grant  ]>atciits  to  inventors,  and  it  rests  in 
the  sound  discretion  of  the  legislature  to 
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say  when,  and  for  what  length  of  time, 
and  under  what  circumstances  the  patent 
for  an  invention  shall  be  granted.  Con- 
gress may,  t herefore,  grant  a patent  which 
shall  operate  retrospectively  by  securing 
to  the  inventor  the  use  of  his  invention, 
though  it  was  in  public  use  and  enjoyed 
by  the  community  at  the  time  this  act 
was  passed.  3 Suinn.  535 ; 2 Story, 
It.  164.  The  first  act  passed  under  this 
power  is  that  which  established  the  patent 
office  on  the  10th  of  April,  1700,  1 Story, 
L.  b.  S.  80.  There  were  several  suj>- 
plcmeuts  and  modifications  to  this  first 
law,  namely,  the  acts  passed  February  7, 
1703,  Idem,  300;  dune  7,  1704,  Idem, 
3(>3  ; April  17, 1800,  Idem,  758 ; July 
3, 1832,  4 Sharsw.  cont.  of  Story,  L.  LT. 
S.  2800  ; July  13,  1832,  Idem,  2313. 

d- — These  acts  were  repealed  by  the 
act  of  July  A,  1S30,  4 Sharsw.  cont. 
Story,  L.  I T.  S.  2504,  which  enacts ; 

§21.  That  all  acts  and  parts  of  acts 
heretofore  passed  on  this  subject,  be,  and 
the  same  are  hereby  repealed  : Provided, 
however,  That  all  actions  and  processes 
in  law  or  equity  sued  out  prior  to  the 
passage  of  this  act,  may  Ik*  prosecuted  to 
final  judgment  and  execution,  in  the 
same  manner  us  though  this  act  had  not 
been  passed,  excepting  and  saving  the 
application  to  any  such  action,  of  the 
provisions  of  the  fourteenth  and  fifteenth 
sections  of  this  act,  so  far  as  they  may 
he  applicable  thereto.  And  provided, 
also,  That  all  applications  ami  petitions 
for  patents,  pending  at  the  time  of  the 
passage  of  this  act,  in  cases  where  the 
duty  has  been  paid,  shall  be  proceeded 
with  and  acted  on  in  the  same  manner 
as  though  filed  after  the  jjassago  thereof. 

4.  — The  existing  laws  on  the  subject 
of  patents  arc  the  act  of  July  4,  1736, 
already  mentioned  ; the  acts  of  March  3, 
1837,  Idem,  2546;  .March  3,  1889,9 
Laws  V.  8.  1019;  August  29,  1842, 
cli.  263,  Pamph.  Laws,  171. 

§ 2.  Of  the  patentee. 

5.  — Any  person  or  persons  having 
discovered  or  invented  the  thing  to  lie 
patented,  whether  he  be  a citizen  of  the 
United  States  or  an  alien  is  entitled  to  a 
patent  on  fulfilling  the  requirements  of 
the  law.  Act  of  July  4,  1836,  s.  6. 
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6- —By  the  10th  section  of  the  same 
act  it  is  provided,  That  where  any  per- 
son hath  made,  or  shall  have  made,  any 
new  invention,  discovery,  or  improve- 
ment, on  account  of  which  a patent  might 
by  virtue  of  this  act  be  granted,  and  such 
person  shall  die  )x*fore  any  patent  shall 
be  granted  therefor,  the  right  of  applying 
for  and  obtaining  such  patent  shall  de- 
volve on  the  executor  or  administrator 
of  such  person,  in  trust  for  the  heirs  at 
law  of  the  deceased,  in  case  he  shall  have 
died  intestate;  but  if  otherwise,  then  in 
trust  for  his  devisees,  in  as  full  and 
ample  manner,  and  under  the  same  con- 
ditions, limitations,  and  restrictions,  jus 
the  same  was  held,  or  might  have  been 
claimed  or  enjoyed  by  such  in  his  or  her 
lifetime ; and  when  application  for  a 
patent  shall  l>e  made  l»y  such  legal  repre- 
sentatives, the  oath  or  affirmation  pro- 
vided in  the  sixth  section  of  this  act, 
shall  be  so  varied  as  to  be  applicable  to 
them. 

7.  — And  b}*  the  act  of  March  3,  1837, 
section  6,  it  is  enacted,  That  any  patent 
hereafter  to  be  issued,  may  be  made  and 
issued  to  the  assignee  or  assignees  of  the 
inventor  or  discoverer,  the  assignment 
thereof  being  first  entered  of  record,  and 
the  application  therefor  being  duly  made, 
and  the  specification  duly  sworn  to  by 
the  inventor.  And  in  all  cases  hereafter, 
the  applicant  for  a patent  shall  be  held 
to  furnish  duplicate  drawings,  whenever 
the  case  admits  of  drawings,  one  of  which 
to  l>e  deposited  in  the  office,  and  the 
other  to  be  annexed  to  the  patent,  and 
considered  a part  of  the  specification. 

§3.  The  sultject  to  be  patented. 

8.  — Patents  arc  granted,  1,  for  inven- 
tions and  discoveries ; and,  2,  for  impor- 
tations. 

1.  Patent*  for  invention*  and  discoveries. 

By  the  act  of  July  4,  1836,  sect.  6, 
it  is  enacted,  that  any  person  or  persons 
having  discovered  or  invented  any  new 
and  useful  art,  machine,  manufacture,  or 
companion  of  matter,  or  any  new  and 
useful  improvement  on  any  art,  machine, 
manufacture,  or  composition  of  matter, 
not  known  or  used  by  others  before  his 
or  their  discovery  or  invention  thereof, 
and  not,  at  the  time  of  his  application 
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for  a patent,  in  public  use  or  on  sale, ; turned  for  correction  and  re-issue,  the 
with  his  consent  or  allowance,  as  the  in-  specification  of  claim  annexed  to  every 
ventor  or  discoverer,  and  shall  desire  to  | such  patent  shall  be  subject  to  revision 
obtain  an  exclusive  property  therein,  may  j and  restriction,  in  the  same  manner  as 
make  application  in  writing  to  the  com-  are  original  applications  for  patents;  the 
missioner  of  patents,  expressing  such  commissioner  shall  not  add  any  such 
desire,  and  the  commissioner  on  due  improvement  to  the  patent  in  the  one 
proceedings  had,  may  grant  a patent  cause,  nor  grant  the  re-issue  in  the  other 
therefor.  ease,  until  the  applicant  shall  have  cn- 

0- — The  thing  to  be  patented  must  be  tered  a disclaimer,  or  altered  his  speciti- 
nu  inmUmn  or  ditiovory  j it  must  be  cation  of  claim  in  accordance  with  the 
mw  and  t ue/ul,  decision  of  the  commissioner ; and  in  all 

10.  — 1-  The  invention  or  discovery  such  cases  the  applicant,  if  dissatisfied 
must  1«  somethingwhich  the  inventor  has  with  such  decision,  shall  have  the  same 
himself  found  out ; some  peculiar  device  remedy  and  be  entitled  to  the  benefit  of 
nr  manner  of  producing  any  given  effect,  the  same  privileges  and  proceedings  us 
A patent  cannot,  therefore,  be  taken  out  arc  provided  by  law  in  the  ease  of  ori- 
for  the  elementary  principles  of  motion,  ginal  applications  for  patents. 

which  philosophy  and  science  have  dis-  14. — 2.  The  thing  patented  must  be 
covered,  but  only  for  the  manner  of  ap-  a new  aud  n*ful  invention,  discovery  or 
plying  them.  1 (lallis.  478;  2 ( iallis.  51.  improvement. 

11.  — A patent  maybe  taken  out  for  15. — Among  inventors,  he  who  is  first 

an  improvement  on  a machine  which  is ; in  time,  has  a prior  right  to  the  patent 
known  and  used,  8 Wheat.  454;  but  a for  the  invention.  Pet.  C.  C.  11.  8114. 
mere  change  of  former  proportions,  will  Hi. — Jtut  by  the  act  of  March  8, 

Hot  entitle  a party  to  a patent,  1 (iallis.  18811,  sect.  7,  it  is  provided,  that  every 
488;  2 (iallis.  51.  person  or  corporation  who  has,  or  shall 

I “■  It  l-s  provided  by  the  act  of  July  have,  purchased  or  constructed  any  newly 
4,  1836,  s.  I.t,  that  whenever  the  ori-  invented  machine,  manufacture,  or  eom- 
ginal  patentee  shall  be  desirous  of  adding  ' position  of  matter,  prior  to  the  applica- 
tho  description  and  specification  of  any  tion  by  the  inventor  or  discoverer  for  a 
new  improvement  of  the  original  inven-  patent,  shall  be  held  to  possess  the  right 
tion  or  discovery  which  shall  have  been  to  use,  and  vend  to  others  to  be  used, 
invented  or  discovered  by  him  suhsc-  the  specific  machine,  manufacture,  or 
(|Uent  to  the  date  of  his  patent,  fie  may,  eompostion  of  matter  so  made  or  pur- 
like proceedings  being  had  in  all  respects  chased,  without  liability  therefor  to  the 
as  in  the  ease  of  original  applications,  inventor,  or  any  other  person  interested 
aud  on  the  payment  ot  fifteen  dollars,  as  in  such  invention;  aud  no  patent  shall 
hereinbefore  provided,  have  the  same  be  held  to  be  invalid  by  reason  of  such 
annexed  to  the  original  description  and  purchase,  sale,  or  use,  prior  to  t he  appli- 
speeifieation ; aud  the  commissioner  shall  cation  tor  a patent  as  aforesaid,  except 
certify,  on  the  margin  of  such  annexed  on  proof  of  abandonment  of  such  inven- 
deseription  and  specification,  the  time  of  tion  to  the  public;  or  that  such  purchase, 
its  fating  annexed  and  recorded ; and  the  sale,  or  prior  use  has  been  for  more  than 
same  shall  thereafter  have  (he  same  effect  two  years  prior  to  such  application  for  a 
in  law,  to  all  intents  ami  purposes  as  patent. 

though  it  hud  been  embraced  in  the  ori-  17. — By  the  term  useful  invention  is 

ginal  description  and  specification.  ' meant  an  invention  which  may  he  ap- 

I8-  Aud  by  the  act  of  March  8,  plied  to  some  beneficial  use  in  society, 
1887,  s.  8,  that,  whenever  application  in  contradistinction  to,an  invention  which 
shall  be  made  to  the  commissioner  for  is  injurious  to  morals,  to  the  health  or 
any  addition  ol  a newly  discovered  im-  good  order  of  society.  I Mason,  0.*  0. 
prnvcinent  to  be  made  on  an  existing  It.  302;  4 Wash.  C.  C.  K.  0 ; the  term 
patent,  or  whenever  a patent  shall  be  re-  ( is  also  opposed  to  that  which  is  frivolous 
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or  mischievous.  1 Mason,  C.  C.  R.  182; 
Rcnonard,  177 ; Perpigna,  Man.  ties  Inv. 
c.  2,  s.  1,  page  50.  See  3 Car.  & P. 
502  ; 1 Pet.  0.  C.  K.  480  ; 1 IJ.  S.  Law 
Journ.  503 ; 1 Paine,  203 ; 2 Kent, 
Com.  808,  n.j  Phill.  on  Pat.  c.  7, 
s.  14. 

18. — The  act  of  August  20,  1842, 
sect.  8,  provides,  that  any  citizen  or  citi- 
zens, or  alien  or  aliens,  having  resided 
one  year  in  the  United  States,  and  taken 
the  oath  of  his  or  their  intention  to  be- 
come a citizen  or  citizens,  who  by  his, 
her,  or  their  own  industry,  genius,  efforts, 
ami  expense,  may  have  invented  or  pro- 
duced any  new  and  original  design  for  a 
manufacture,  whether  of  metal  or  other 
material  or  materials,  or  any  new  and 
original  design  for  the  printing  of  wool- 
len, silk,  cotton,  or  other  fabrics,  or  any 
new  and  original  design  for  a bust, 
statue,  or  bas  relief  or  composition  in 
alto  or  basso  relievo,  or  any  new  and  ori- j 
ginal  impression  or  ornament,  or  to  Ik* 
placed  on  any  article  of  manufacture,  the 
same  being  formed  in  marble  or  other 
material,  or  any  new' and  useful  pattern,  or 
print,  or  picture,  to  be  cither  worked  into 
or  worked  on,  or  printed  or  painted  or  cast 
or  otherwise  fixed  on,  any  article  of  maim- 
fiicture,  or  any  new  and  original  sha|>e 
or  configuration  of  any  article  of  manu- 
facture not  known  or  used  by  others  be- 
fore his,  her,  or  their  invention  or  pro- 1 
duct  ion  thereof,  and  prior  to  the  time  of . 
his,  her,  or  their  application  for  a pi  tent  I 
therefor,  and  who  shall  desire  or  obtain 
an  exclusive  property  or  right  therein  to 
make,  use,  and  sell  and  vend  the  .same, 
or  copies  of  the  same,  to  others,  by  them, 
made,  used,  and  sold,  may  make  appli- 
cation in  writing  to  the  commissioner  of 
patents  expressing  such  desire,  and  the 
commissioner,  on  due  proceedings  had, 
may  grant  a {latent  therefor,  as  in  the 
ease  now  of  application  for  a patent : 
Provided,  That  the  fee  in  such  eases 
which  by  the  now  existing  laws  would 
be  required  of  the  particular  applicant 
shall  be  one  half  the  sum,  and  that  the 
duratiou  of  said  patent  shall  be  seven 
years,  and  that  all  the  regulations  and 
provisions  which  now  apply  to  the  ob- 
taining or  protection  of  patents  not  in- 


consistent with  the  provisions  of  this  act, 
shall  apply  to  applications  under  this 
section. 

2.  Patents  for  importation*. 

10. — It  is  enacted  by  the  act  of  March 
3,  1830,  s.  3,  that  no  person  shall  he 
debarred  from  receiving  a patent  for  any 
invention  or  discovery,  as  provided  in  tins 
act  approved  on  the  fourth  day  of  July, 
one  thousand  eight  hundred  and  thirty- 
six,  to  which  this  is  additional,  by  rea- 
son of  the  same  having  been  {>utcntod  in 
a foreign  country,  more  than  six  months 
prior  to  his  application : Provided,  That 
the  same  shall  not  have  been  intro- 
duced into  public  and  common  use,  in 
the  United  States,  prior  to  the  applica- 
tion for  such  patent : And  provided  also, 
That  in  all  cases  every  sueli  patent  shall 
he  limited  to  the  term  of  fourteen  years 
from  the  date  or  publication  of  such 
foreign  letters-patcnt. 

20.  — Aud  l>y  the  act  of  July  1,  1S3C, 
s.  8,  it  is  provided,  that  nothing  in  this 
act  contained  shall  be  construed  to  de- 
prive an  original  aud  true  inventor  of 
the  right  to  a patent  for  his  invention, 
by  reason  of  his  having  previously  taken 
out  letters-patcnt  therefor  in  a foreign 
country,  and  the  same  having  been  pub- 
lished, at  any  time  within  six  months 
next  preceding  the  filing  of  his  specifi- 
cation aud  drawing. 

§ 4.  Of  the  at  cent,  and  otlurr  prelimi- 
nary prmwdimjs. 

21. — The  act  of  July  4,  1830,  s.  12, 
provides  that  any  citizen  of  the  United 
States,  or  alien  who  shall  have  been  resi- 
dent in  the  United  States  one  year  next 
preceding,  and  shall  have  made  oath  of 
his  intention  to  Become  a citizen  thereof, 
who  shall  have  invented  any  new  art, 
machine,  or  improvement  thereof,  and 
shall  desire  further  time  to  mature  the 
same,  may,  on  paving  to  the  credit  of 
the  treasury,  in  maimer  as  provided  in 
the  ninth  section  of  this  act,  the  sum  of 
twenty  dollars,  file  in  the  patent  otlicc  a 
caveat,  setting  forth  the  design  and  pur- 
pose thereof,  and  its  principal  aud  dis- 
tinguishing characteristics,  ami  praying 
protection  of  his  right,  till  lie  shall  have 
matured  his  invention;  which  sum  of 
twcuty  dollars,  in  case  the  person  tiling 


288 


PAT 


PAT 


such  caveat  shall  afterwards  lake  out  a 
patent  for  the  invention  therein  men- 
tioned, shall  he  considered  a part  of  the 
sum  herein  required  for  the  same.  And 
such  caveat  shall  Ik;  tiled  in  the  confiden- 
tial archives  of  the  office,  and  preserved 
in  secrecy.  And  if  application  shall  be 
made  by  any  other  person  within  one 
year  from  the  time  of  filing  such  caveat, 
for  a patent  of  any  invention  with  which 
it  may  in  any  respect  interfere,  it  shall 
he  the  duty  of  the  commissioner  to  de- 
posit the  description,  specifications,  draw- 
ings, and  model,  in  the  confidential 
archives  of  the  office,  and  to  give  notice, 
by  mail,  to  the  person  filing  the  caveat, 
of  such  application,  who  shall,  within 
three  months  after  receiving  the  notice, 
if  he  would  avail  himself  of  the  benefit 
of  lii.s  caveat,  tile  his  description,  sjK'eili- 
eatious,  drawings  and  model ; and  if,  in 
the  opinion  of  the  commissioner,  the 
specifications  of  claim  interfere  with  each 
other,  like  proceedings  may  bo  had  in  all 
respects  as  are  in  this  act  provided  in  the 
case  of  interfering  applications : Pro- 

vided, however,  That  no  opinion  or  de- 
cision of  any  board  of  examiners,  under 
the  provisions  of  this  act,  shall  preclude 
any  person  interested  in  favour  of  or 
against  the  validity  of  any  patent  which 
has  been  or  may  hereafter  l>e  granted, 
from  the  right  to  contest  the  same  in  any 
judicial  court  in  any  action  in  which  its 
validity  may  come  in  question. 

22.  — And  the  same  act,  s.  8,  directs, 
that  whenever  the  applicant  shall  request 
it,  the  patent  shall  take  date  from  the 
time  of  the  tiling  of  the  specification  mid 
drawings,  not  however,  exceeding  six 
months  prior  to  the  actual  issuing  of  the 
patent;  and  on  like  request,  and  the 
payment  of  the  duty  herein  requires],  by 
any  applicant,  his  specification  and  draw- 
ings shall  bo  filed  in  the  secret  archives 
of  the  office  until  he  shall  furnish  the 
model  ami  the  patent  ho  issued,  not  ex- 
ceeding the  term  of  one  year,  the  appli- 
cant being  entitled  to  uoticc  of  interfer- 
ing applications. 

§ 5.  Of  the  proceedings  to  obtain  a 
patent. 

23.  — This  section  will  bo  divided  by 
considering  the  proceedings  when  there 


is  no  opposition,  and  when  there  arc  con- 
flicting claims. 

1.  /Ww dings  without  Opposition. 

24.  — The  sixth  section  of  the  act  of 
July  4,  1830,  directs,  that  before  any 
inventor  shall  receive  a patent  for  any 
such  new  invention  or  discovery,  he  shall 
deliver  a written  description  of  his  in- 
vention or  discovery,  and  of  the  mauner 
and  process  of  making,  constructing, 
using,  ami  compounding  the  same,  in 
such  full,  clear,  and  exact  terms,  avoid- 
ing unnecessary  prolixity,  as  to  enable 
any  person  skilled  in  the  art  or  science 
to  which  it  appertains,  or  with  which  it 
is  most  nearly  connected,  to  make,  con- 
struct, compound  and  use  the  same ; and 
in  ease  of  any  machine,  he  shall  fully 
explain  the  principle  and  the  several 
modes  in  which  he  has  contemplated  the 
application  of  that  principle  or  character 
by  which  it  may  he  distinguished  from 

Other  inventions;  and  shall  particularly 
specify  and  point  out  the  part,  improvc- 
1 ment,  or  combination,  which  he  claims 
as  his  own  invention  or  discovery.  Ho 
shall,  furthermore,  accompany  the  whole 
with  a drawing,  or  drawings,  and  written 
references,  where  tin;  nature  of  the  ease 
admits  of  drawings,  or  with  specimens 
1 of  ingredients,  and  of  the  composition  of 
matter,  sufficient,  in  quantity  for  the  pur- 
pose; of  experiment,  whore4he  invention 
or  discovery  is  of  a composition  of  mat- 
| ter;  which  descriptions  and  drawings, 
signed  by  the  inventor  and  attested  by 
two  witnesses,  shall  be  filed  in  the  patent 
office ; and  he  shall  moreover  furnish  a 
model  of  his  invention,  in  all  cases 
which  admit  of  a representation  bymodel, 
"f  a convenient  size  to  exhibit  advan- 
tageously its  several  parts.  The  appli- 
cant shall  also  make  oath  or  affirmation 
1 that  he  docs  verily  believe  that  he  is  the 
original  and  first  inventor  or  discoverer 
of  the  art,  machine,  composition,  or  im- 
provement, for  which  he  solicits  a patent, 
and  that  he  does  not  know  or  believe 
that  the  same  was  ever  known  or  used; 
and  also  of  what  country  he  is  a citizen ; 
which  oath  or  affirmation  may  be  made 
before  any  person  authorized  l»y  law  to 
administer  oaths. 

25.  — The  fuurth  section  of  the  act  of 
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August  *29,  184*2,  provides  that  the  oath 
required  for  applicants  for  patents,  may 
he  taken,  when  the  applicant  is  not  for 
the  time  being,  residing  in  the  United 
States,  before  any  minister  plenipoten- 
tiary, churgl  d'affaires,  consul,  or  com- 
mercial agent,  holding  a commission 
under  the  government  of  the  United 
States,  or  before  any  notary  public  of 
the  country  in  which  such  applicant 
may  be. 

*2(5. — And  the  act  of  March  8,  1837, 
sect.  13,  provides  that  in  all  cases  in 
which  an  oath  is  required  by  this  act,  or 
by  the  act  to  which  this  is  additional,  if 
the  person  of  whom  it  is  required  shall 
be  conscientiously  scrupulous  of  taking 
an  oath,  ailinuatiou  may  be  substituted 
therefor. 

*27. — The  seventh  section  of  the  act  | 
of  July  4,  1S3G,  further  enacts,  that  on 
the  tiling  of  any  such  application,  de- 
scription, and  specilication,  and  the  pay- 
ment of  the  duty  hereinafter  provided,  , 
the  commissioner  shall  make  or  cause  to 
be  made,  an  examination  of  the  alleged 
new  invention  or  discovery ; and  if,  on 
any  such  examination,  it  shall  not  appear 
to  the  commissioner  that  the  same  had 
been  invented  or  discovered  by  any  other 
person  in  this  country  prior  to  the  alleged 
invention  or  discovery  thereof  by  the  ap- 
plicant, or  that  it  had  been  patented  or 
described  in  any  printed  publication  in 
this  or  any  foreign  country,  or  had  been 
in  public  use  or  on  sale  with  the  appli- 
cant's consent  or  allowance  prior  to  the 
application,  if  the  commissioner  shall 
deem  it  to  be  sufficiently  useful  and  im- 
portant, it  shall  be  his  duty  to  issue  a 
patent  therefor.  But  whenever  on  such 
examination  it  shall  appear  to  the  com- 
missioner that  tin;  applicant  was  not  the 
original  and  first  iuventor  or  discoverer 
thereof,  or  that  any  part  of  that  which 
is  claimed  as  new  had  before  been  in- 
vented or  discovered,  or  patented,  or 
described  in  any  printed  publication  in 
this  or  any  foreign  country,  ax  aforesaid, 
or  that  the  description  is  defective  and 
insufficient,  he  shall  notify  the  applicant 
thereof,  giving  him,  briefly,  such  infor- 
mation ami  references  as  may  la;  useful 
in  judging  of  the  propriety  of  rcuewing 
Vol.  LL— 19 


his  application,  or  of  altering  his  speci- 
fication to  embrace  only  that  part  of  the 
invention  or  discovery  which  is  new.  In 
every  such  case,  if  the  applicant  shall 
elect  to  withdraw  his  application,  re- 
linquishing his  claim  to  the  model,  he 
shall  be  entitled  to  receive  hack  twenty 
dollars,  part  of  the  duty  required  by  this 
act,  on  tiling  a notice  in  writing  of  such 
election  in  the  patent  office,  a copy  of 
which,  certified  by  the  commissioner, 
shall  be  a sufficient  warrant  to  the  trea- 
surer for  paying  back  to  the  said  appli- 
cant the  said  sum  <*f  twenty  dollars. 
But  if  the  said  applicant  in  such  case 
shall  persist  in  his  claim  for  a patent, 
with  or  without  any  alteration  of  his 
specification,  he  shall  be  required  to  make 
oath  <»r  affirmation  anew  in  manner  as 
aforesaid.  And  if  the  specification  and 
claim  shall  not  have  been  so  modified  as 
in  the  opinion  of  the  commissioner, 
shall  entitle  the  applicant  to  a patent,  he 
may,  on  appeal,  and  ujK»n  request  in 
writing,  have  the  decision  of  a board  of 
examiners,  to  be  composed  of  three  dis- 
interested persons,  who  shall  l>c  appoint- 
ed for  that  purpose  by  the  secretary  of 
state,  one  of  whom  at.  least,  to  be  select- 
| cd,  if  practicable  and  convenient,  for  his 
1 knowledge  and  skill  in  the  particular  art, 
manufacture,  or  branch  of  science  to 
which  the  alleged  invention  appertains; 
who  shall  be  under  oath  or  affirmation 
for  the  faithful  and  impartial  perform- 
ance of  the  duty  imposed  upou  them  by 
said  appointment.  Said  board  shall  bo 
furnished  with  a certificate  in  writing,  of 
tin;  opinion  and  decision  of  the  coiumis- 
| sioner,  stating  the  particular  grouuds  of 
his  objection,  and  the  part  or  parts  of 
1 the  invention  which  he  considers  as  not 
entitled  to  Ik;  patented.  And  the  said 
board  shall  give  reasonable  notice  to  the 
1 applicant,  as  well  as  to  the  commissioner, 

! of  the  time  and  pluee  of  their  meeting, 

] that  they  may  have  an  opportunity  of 
furnishing  them  with  such  facts  and  evi- 
dence as  they  may  deem  necessary  to  a 
just  decision  ; and  it  shall  be  the  duty  of 
the  commissioner  to  furnish  to  the  board 
of  examiners  such  information  as  ho 
may  possess  relative  to  the  matter  uuder 
their  consideration.  And  on  an  exuiui- 
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nation  and  consideration  of  the  matter 
by  snob  board,  il  shall  lie  in  their  power, 
or  of  a majority  of  them,  to  reverse  the 
decision  of  the  commissioner,  either  in 
whole  or  in  part  ; and  their  opinion 
being  certified  to  the  commissioner,  he 
shall  be  governed  thereby,  in  the  further 
proceedings  to  be  bad  on  such  applica- 
tion : Provided,  however,  Thai  before 

n boanl  shall  be  instituted  in  any  such 
case,  the  applicant  shall  pay  to  the  credit 
of  the  treasury,  as  provided  in  the  ninth 
section  of  this  act,  (see  47,)  the*  sum 
of  twenty-five  dollars,  and  each  of  said 
persons  so  appointed  shall  he  entitled  to 
receive  for  his  services  in  each  ease,  a 
sum  not  exceeding  ten  dollars,  to  be  de- 
termined and  paid  by  the  commissioner 
out  of  any  moneys  in  his  hands,  which 
shall  he  in  full  compensation  to  the  per- 
sons  who  may  he  so  appointed,  for  their 
examination  and  certificate  as  aforesaid. 

28.  — By  the  twelfth  section  of  the 
act.  of  March  8,  1889,  the  commissioner 
of  patents  is  vested  with  power  to  make 
all  such  regulations  in  respect  to  taking 
of  evidence  to  he  used  in  contested  cases 
before  him,  as  may  be  just  ami  reasona- 
ble. And  so  much  of  the  act  of  July 
4,  1880,  as  provides  for  a board  of  ex- 
aminers is  thereby  repealed. 

29.  — And  by  the  same  act,  sect.  11, 
it  is  provided,  that  in  all  cases  where  an 
appeal  is  now  allowed  by  law  from  the 
decision  of  the  commissioner  of  patents 
to  a board  of  examiners  provided  for  in 
the  seventh  section  of  the  act  to  which 
this  is  additional,  the  party,  instead 
thereof,  shall  have  a right  to  appeal  to 
the  chief  justice  of  the  district  court  of 
the  United  States  for  tin;  district  of  Co- 
lumbia, by  giving  notice  thereof  to  the 
commissioner,  and  tiling  in  the  patent 
office,  within  such  time  as  the  commis- 
sioner shall  appoint,  his  reasons  of  ap- 
peal, specifically  set  forth  in  writing,  and 
also  paying  into  the  {latent  office,  to  the 
credit  of  the  patent  fund,  the  sum  of 
twenty-five  dollars.  And  it  shall  be  the 
duty  of  said  chief  justice,  on  petition, 
to  hear  and  determine  all  such  appeals, 
and  to  revise  such  decisions  in  a sum- 
mary manner,  on  the  evidence  produced 
before  the  commissioner,  at  such  early 


and  convenient  time  as  he  may  appoint, 
first  notifying  the  commissioner  of  the 
time  and  place  of  hearing,  whose  duly 
it  shall  lie  to  give  notice  thereof  to  all 
parties  who  appear  to  be  interested  there- 
in, in  swell  manner  as  said  judge  shall 
prescribe.  The  commissioner  shall  also 
lay  before  the  said  judge  all  the  original 
papers  and  evidence  in  the  ease,  together 
with  the  grounds  of  his  decision,  fully 
set  forth  in  writing,  touching  all  the 
points  involved  by  the  reasons  of  appeal, 
to  which  the  revision  shall  he  confined. 
And  at.  the  request  of  any  party  inter- 
ested, or  at  the  desire  of  the  judge,  the 
commissioner  and  the  examiners  in  the 
patent  office,  may  be  examined  under 
oath,  in  explanation  of  the  principles  of 
tin;  machine,  or  other  thing  for  which  a 
patent,  in  such  case,  is  prayed  for.  And 
it  shall  be  the  duty  of  said  judge  after 
a hearing  of  any  such  ease,  to  return  all 
tie  pajH  is  to  the  commissioner,  with  a 
certificate  of  his  proceedings  and  deci- 
sion, which  shall  he  entered  of  record  in 
the  patent,  office;  and  such  decision,  so 
certified,  shall  govern  the  further  pro- 
ceedings of  the  commissioner  in  such 
ease:  Provided,  however,  That  no  opi- 
nion or  decision  of  the  judge  in  any 
such  case,  shall  preclude  any  person  in- 
ti-rested in  favour  or  against  the  validity 
of  any  patent,  which  lias  been  or  may 
hereafter  be  granted,  from  the  right  to 
contest  the  same  in  any  judicial  court, 
in  any  action  in  which  its  validity  may 
conic  in  i|uestion. 

2.  1I/i«m  (lore  un - conJUctimj  claim*. 

80. — It  is  enacted  by  the  8th  section 
of  the  act  of  July  4,  1880,  that  when- 
ever an  application  shall  be  made  for  a 
patent  which,  in  the  opinion  of  the  com- 
missioner, would  interfere  with  any  other 
patent  for  which  an  application  may  lie 
pending,  or  with  any  unexpired  patent 
which  shall  have  been  granted,  it  shall 
bo  the  duty  of  the  commissioner  to  give 
notice  thereof  to  such  applicants  or  jki- 
t on  tecs,  as  the  case  may  be;  and  if 
either  shall  be  dissatisfied  with  the  de- 
cision of  the  commissioner  on  the  «pies- 
tion  of  priority  of  right  or  invention,  on 
a hearing  thereof,  lie  may  appeal  from 
such  decision,  on  the  like  terms  and  con- 
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ditions  ns  arc*  provided  in  the  preceding 
section  of  this  act  ; and  like  proceedings 
shall  l>e  had,  to  determine  which,  or 
whether  either  of  the  applicants  is  enti- 
tled to  receive  a patent  a*  prayed  for. 

31. — And  by  the  Kith  wet  ion  of  the 
same  act,  that  whenever  there  shall  Ik; 
two  interfering  patents,  or  whenever  a 
patent  on  application  shall  have  been  re- 
fused on  an  adverse  decision  of  a board 
of  examiners,  on  the  ground  that  the 
patent  applied  for  would  interfere  with 
an  u ik;  x pi  rod  patent  previously  granted, 
any  person  interested  iu  any  such  pa- 
tent, either  by  assignment  or  otherwise, 
in  the  one  ease,  and  any  such  applicant 
iu  the  other,  may  have  remedy  by  bill 
in  equity ; and  the  court  having  cogni- 
zance thereof,  on  notice  to  adverse  par- 1 
ties  and  other  due  proceedings  had,  may 
udjudge  and  declare  either  the  patents 
void  in  whole  or  in  part,  or  inoperative  I 
and  invalid  in  any  particular  part  or  por- 
tion of  the  United  States,  according  to 
the  interest  which  the  parties  to  such 
suit  may  possess  in  the  patent  or  the  in- 
dentions patented,  and  may  also  adjudge  1 
that  such  applicant  is  entitled,  according 
5o  the  principles  and  provisions  of  this 
act,  to  have  and  receive  a patent  for  his 
invention,  as  specified  in  his  claim,  or  j 
for  any  part  thereof,  as  the  fact  of  pri- 
ority of  right  or  invention  shall  iu  any 
such  case  be  made  to  api>car.  And  such 
adjudication,  if  it  l*e  in  favour  of  the 
right  of  such  applicant,  shall  authorize 
the  commissioner  to  issue  such  patent, 
on  his  filing  a copy  of  the  adjudication, 
ami  otherwise  complying  with  the  requi- 
sitions of  this  act.  Provided,  however, 
that  no  such  judgment  or  adjudication 
shall  affect  the  rights  of  any  persons  ex- 
cept the  parties  to  the  action  ami  those 
deriving  title  from  or  under  them  sul>- 
sequent  to  the  rendition  of  such  judg- 
ment. Anil  the  commissioner  is  vested 
by  the  12th  section  of  the  act  of  March 
3,  1839,  with  powers  to  make  such  rules 
and  regulations  in  respect  to  the  taking 
of  evidence  to  lx*  used  in  contested  eases 
before  him,  as  may  be  just  and  reason- 
able. 

32. — The  act  of  March  3,  1839,  sec- 
tion 10,  provides,  that  the  provisions  of 


the  sixteenth  section  of  the  before  re- 
eited  act  shall  extend  to  all  eases  where 
the  patents  are  refused  for  any  reason 
whatever,  either  by  the  commissioner  of 
patents  or  by  the  chief  justice  of  the 
district  of  Columbia,  upon  appeals  from 
flu*  decision  of  said  commissioner,  as 
well  as  where  the  same  shall  have  lx.*en 
refused  on  account  of,  or  by  reason  of 
interference  with  a previously  existing 
patent  ; and  in  all  eases  where  there  is 
no  opposing  party,  a copy  of  the  hill 
shall  lx!  served  upon  the  commissioner 
of  patents,  when  the  whole  of  the  ex- 
penses of  the  proceeding  shall  he  paid 

1. y  the  applicant,  whether  the  filial  de- 
cision shall  he  in  his  favour  or  other- 
wise. 

§ (>.  Of  the  patent. 

33.  — This  section  will  lx;  divided  by 
considering,  1,  the  form  of  the  patent; 

2,  the  correction  of  the  patent;  3,  the 
special  provisions  of  the  acts  of  congress 
occasioned  by  the  burning  of  the  patent 
office;  4,  the  disclaimer;  5,  the  assign- 
ment of  patents;  t>,  the  extension  of  the 
patent;  and,  9,  the  requisites  to  lx;  ob- 
served  after  the  granting  of  a patent  to 
secure  it. 

1 . Form  af  the  patent. 

34.  — The  patent  is  to  bo  issued  in 
the  form  prescribed  by  the  act  of  con- 
gress. The  fifth  section  of  the  net  of 
.Inly  4,  1836,  directs,  that  all  patents 
issuing  from  said  office  shall  he  issued  in 
the  name  of  the  United  States,  and  un- 
der the  seal  of  said  office,  and  he  signed 
by  the  secretary  of  state,  and  counter- 
signed by  thi*  commissioner  of  the  said 
office,  and  shall  lx;  recorded,  together 
with  the  descriptions,  s|x;cilications  and 
drawings,  in  the  said  office,  iu  hooks  to 
he  kept  for  that  purpose.  Every  such 

I patent  shall  contain  a short  description 
I or  title  of  the  invention  or  discovery, 
correctly  indicating  its  nature  ami  de- 
sign, and  in  its  terms  grant  to  the  appli- 
cant or  applicants,  his  or  their  heirs, 
administrators,  executors  or  assigns,  for 
a term  not  exceeding  fourteen  years,  the 
full  and  exclusive  right  and  liberty  of 
| making,  using,  and  vending  to  others  to 
! lx*  used,  the  said  invention  or  discovery, 
referring  to  the  specifications  for  the  par- 


202 


PAT 


PAT 


ticulam  thereof,  a copy  of  which  shall 
l)«  annexed  to  the  patent,  specifying 
what  the  patentee  claims  as  his  invention 
or  discovery.  It  is  usually  dated  at  the 
time  of  issuing  it,  but  by  a provision  of 
the  last  mentioned  net,  section  8,  when- 
ever the  applicant  shall  request  it,  the 
patent  shall  take  date  from  the  time  of 
filing  the  specification  uud  drawings,  not, 
however,  exceeding  six  mouths  prior  to 
the  actual  issuing  of  the  patent. 

2.  Correction  of  jut  but. 

35. — It  is  provided  by  the  thirteenth 
section  of  the  act  of  duly  4,  1830,  that 
whenever  any  patent  which  has  hereto- 
fore been  granted,  or  which  shall  here- 
after be  granted,  shall  Ik;  inoperative  or 
invalid,  by  reason  of  a defective  or  in- 
sufficient description  or  sjieoiticatinn,  or 
by  reason  of  the  patentee  claiming  in 
his  specification  as  his  own  invention, 
more  than  lie  had  or  shall  have  a right 
to  claim  as  new ; if  the  error  has,  or 
shall  have  arisen  by  inadvertency,  acci- 
dent, or  mistake,  and  without  any  fraudu- 
lent or  deceptive  intention,  it  shall  be 
lawful  for  the  commissioner,  upon  the 
surrender  to  him  of  such  patent,  and 
the  payment  of  the  further  duty  of  fif- 
teen dollars,  to  cause  a new  patent  to  be 
issued  to  the  said  inventor,  for  the  same 
invention,  for  the  residue  of  the  period 
then  unexpired  for  which  the  original 
patent  was  grunted,  in  accordance  with 
the  patentee's  corrected  description  and 
specification.  And  in  the  event  of  his 
death,  or  any  assignment  by  him  made 
of  the  original  patent,  a similar  right 
shall  vest  in  his  executors,  administra- 
tors, or  assignees.  And  the  patent,  so 
reissued,  together  with  the  corrected  de- 
scription and  specification,  shall  have 
the  same  effect  and  operation  in  law,  on 
the  trial  of  all  actions,  hereafter  com- 
menced for  causes  subset piently  accru- 
ing, us  though  the  same  had  been  origi- 
nally filed  in  such  corrected  form,  before 
the  issuing  out  of  the  original  patent. 
And  whenever  the  original  patentee  shall 
be  desirous  of  adding  the  description 
and  specification  of  any  new  improve- , 
menfc  of  the  original  invention  or  disco- 
very  which  shall  have  been  inveuted  or  i 
discovered  by  him  subsequent  to  the 


date  of  his  patent,  he  may,  like  proceed- 
ings being  had  in  all  respects  as  in  the 
ease  of  original  applications,  and  on  the 
payment  of  fifteen  dollars,  as  hereinbe- 
fore provided,  have  the  same  annexed  to 
the  origiuu!  description  and  specification ; 
and  the  commissioner  shall  certify,  on 
the  margin  of  such  annexed  description 
and  specification,  the  time  of  its  being 
annexed  and  recorded  ; and  the  same 
shall  thereafter  have  the  same  effect  in 
law,  to  all  intents  ami  purposes  as  though 
it  hail  Ikcii  embraced  in  the  original  de- 
scription and  specification. 

30. — And  it  is  enacted  by  the  act  of 
March  3,  1837,  section  5,  that,  when- 
ever a patent  shall  he  returned  for  cor- 
rection and  reissue  under  the  thirteenth 
section  of  the  act  to  which  this  is  addi- 
tional, uud  the  patentee  shall  desire  se- 
veral patents  to  be  issued  for  distinct 
and  separate  parts  of  the  thing  patented, 
lie  shall  first  pay,  in  manner  uud  in  ad- 
dition to  the  sum  provided  by  that  act, 
the  sum  of  thirty  dollars  for  each  addi- 
tional patent  so  to  Ihj  issued  : Provided, 
however,  that  no  patent  made  prior  to 
the  aforesaid  fifteenth  day  of  December, 
1830,  shall  he  corrected  and  reissued 
until  a duplicate  of  the  modol  and  draw- 
ing of  the  thing  as  originally  invented, 
verified  by  oath  as  shall  be  required  by 
the  commissioner,  shall  be  deposited  in 
the  patent  office : — Nor  shall  any  addi- 
tion of  an  improvement  be  made  to  any 
patent  heretofore  granted,  nor  any  new 
patent  to  be  issued  for  an  improvement 
made  in  any  machine,  manufacture,  or 
process,  t.o  the  original  inventor,  assignee 
or  possessor,  of  a patent  therefor,  nor 
any  disclaimer  lie  admitted  to  record 
until  a duplicate  model  and  drawing  of 
the  thing  originully  intended,  verified  as 
aforesaid,  shall  have  been  deposited  in 
the  patent  office,  if  the  commissioner 
shall  require  the  same;  nor  shall  any 
patent  be  granted  for  an  invention,  im- 
provement, or  discovery,  the  model  or 
drawing  id'  which  shall  have  been  lost, 
until  another  model  and  drawing,  if  re- 
quired by  the  commissioner,  shall,  in 
like  manner,  be  deposited  in  the  patent 
oflice  : 

37. — And  in  all  such  cases,  as  well  as 
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in  llio.se  which  may  arise  under  the 
third  section  of  this  act,  the  question  of 
compensation  for  such  models  and  draw- 
ings, shall  be  subject  to  the  judgment 
ami  decision  of  the  commissioners  pro- 
vided for  in  the  fourth  section, under  the 
same  limitations  and  restrictions  as  are 
therein  prescribed. 

3.  Special  provision s occasioned  by 
the  burn iity  of  the  potent  office. 

38. — The  act  of  .March  3,  1837,  was 
passed  to  remedy  the  inconveniences 
arising  from  the  burning  of  the  patent 
office.  It  is  enacted, 

30. — Sect.  1.  That  any  person  who 
may  lxs  in  possession  of,  or  in  any  way 
interested  in,  any  patent  for  an  inven- 
tion, discovery,  or  improvement,  issued 
prior  to  the  fifteenth  day  of  December, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-six,  or  in  an 
assignment  of  any  patent,  or  interest 
therein,  executed,  and  recorded  prior  to 
the  said  fifteenth  day  of  December,  may, 
without  charge,  on  presentation  or  trans- 
mission thereof  to  the  commissioner  of 
patents,  have  the  same  recorded  anew  in 
the  patent  office,  together  with  the 
descriptions,  specifications  of  claim  and 
drawings  annexed  or  belonging  to  the 
same ; and  it  shall  be  the  duty  of  the 
commissioner  to  cause  the  same,  or  any 
authenticated  copy  of  the  original  record, 
specification,  or  drawing  which  he  may 
obtain,  to  be  transcribed  and  copied  into 
books  of  record  to  be  kept  for  that  pur- 
pose; and  wherever  a drawing  was  not  I 
originally  annexed  to  the  patent  and 
referred  to  in  the  specification  and  draw- 
ing produced  as  a delineation  of  the 
invention,  being  verified  by  oath  in  such 
manner  as  the  commissioner  shall  re- 
quire, may  be  transmitted  and  placed  on 
file  or  copied  as  aforesaid,  together  with 
the  certificate  of  the  oath  ; or  such  draw- 
ings may  he  made  in  the  office,  under 
the  direction  of  the  commissioner,  in 
conformity  with  the  specification.  And 
it  shall  lx?  the  duty  of  the  commissioner 
to  take  such  measures  as  may  be  advised 
and  determined  by  the  board  of  commis- 
sioners provided  for  by  the  fourth  section 
of  this  act,  to  obtain  the  patents,  specifi- 
cations, and  copies  aforesaid,  for  the | 
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purpose  of  being  so  transcribed  and 
recorded.  And  it  shall  be  the  duty  of 
each  of  the  several  clerks  of  the  judicial 
courts  of  the  United  States,  to  transmit, 
as  soon  ns  may  Ik*,  to  the  commissioner 
of  the  patent  office,  a statement  of  all 
the  authenticated  copies  of  patents,  de- 
scriptions, specifications,  and  drawings  of 
inventions  and  discoveries  made  and 
executed  prior  to  the  aforesaid  fifteenth 
day  of  December,  which  may  lie  found 
on  the  files  of  his  office;  and  also  to 
make  out  and  transmit  to  said  commis- 
sioner, for  record  as  aforesaid,  a certified 
copy  of  every  such  patent,  description, 
s|M*cification,  or  drawing,  which  shall 
be  specially  required  by  such  commis- 
sioner. 

40.  — Sect.  2.  That  copies  of  such 
record  and  drawings,  certified  by  the 
commissioner,  or,  in  his  absence,  by  the 
chief  clerk,  shall  be  prima  facie  evidence 
of  the  particulars  of  the  invention  and 
of  the  patent  granted  therefor,  in  any 
judicial  court  of  the  United  States,  in  all 
cases  where  copies  of  the  original  record 
or  specification  and  drawings  would  be 
evidence,  without  proof  of  tho  loss  of 

i such  originals ; and  no  patcut  issued 
prior  to  the  aforesaid  fifteenth  day  of 
1 December  shall,  after  the  first  day  of 
June  next,  be  received  in  evidence  in 
any  of  the  said  courts  in  behalf  of  the 
patentee  or  other  person  who  sliall  Ik)  in 
]K*sses.sion  of  the  same,  unless  it  shall 
have  been  so  recorded  anew,  and  a draw- 
ing of  the  invention,  if  separate  from  tho 
patent,  verified  as  aforesaid,  deposited  in 
the  patent  office ; nor  shall  any  written 
assignment  of  any  such  patent,  executed 
and  recorded  prior  to  the  said  fifteenth 
day  of  December,  ho  received  in  evidence 
in  any  of  the  said  courts  in  behalf  of  the 
assignee  or  other  person  in  possession 
thereof,  until  it  shall  have  been  so 
recorded  anew. 

41.  — Meet.  3.  That  whenever  it  shall 
appear  to  the  commissioner  that  any 
patent  was  destroyed  by  the  burning  of 
the  patent  office  building  on  the  afore- 
said fifteenth  day  of  December,  or  was 
otherwise  lost  prior  thereto,  it  shall  bo 
his  duty,  on  application  therefor  by  tho 
patentee  or  other  person  interested  there- 
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in,  to  iwom  a now  patent  for  the  .same 
invention  or  discovery  bearing  the  date 
of  the  original  patent,  with  li is  certificate 
thereon  that  it  was  made  and  issued  pur- 
suant to  the  provisions  of  tlie  third  sec- 
tion  of  this  act,  and  shall  enter  the  same 
of  record  : Provided,  however,  That  be- 
fore such  patent  shall  be  issued,  the 
applicant  therefor  shall  deposit  in  the 
patent  otliee  a duplicate,  as  near  as  may 
be,  of  the  original  model,  drawings,  and 
description,  with  specification  of  the  in- 
vention or  discovery,  verified  by  oath,  as 
shall  be  required  by  the  commissioner  ; 
and  such  patent  and  copies  of  such 
drawings  and  descriptions,  duly  certified, 
shall  he  admissible  as  evidence  in  any 
judicial  court  of  the  United  States,  and 
shall  protect  the  rights  of  the  patentee, 
his  administrators,  Loirs  and  assigns,  to 
the  extent  only  in  which  they  would 
have  been  protected  by  the  original 
patent  and  specification. 

42.  The  act  of  August  29, 1842,  sect. 
2,  extends  the  provisions  of  the  last 
section  to  patents  granted  prior  to  the 
said  fifteenth  day  of  December,  though 
they  may  have  been  lost  subsequently ; 
provided,  however,  the  same  shall  not 
have  been  recorded  anew  under  the  pro- 
visions of  said  act. 

4.  Of  the  disclaimer. 

48. — The  act  of  March  8,  1887,  sec- 
tion 7,  authorises  any  {Mitentec  who  shall 
have,  through  inadvertence,  accident,  or 
mistake,  made  his  specification  of  claim  | 
fix*  broad,  claiming  more  than  that  of1 
which  he  was  the  original  or  first  inven- 
tor, some  material  and  substantial  part 
of  the  thing  patented  being  truly  and 
justly  his  own,  any  such  pateuteo,  his 
administrators,  executors,  and  assigns, 
whether  of  the  whole  or  of  a sectional 
interest  therein,  may  make  disclaimer  of  | 
such  parts  of  the  thing  patented  jus  the 
disclaiinatit  shall  not  claim  to  hold  hy 
virtue  of  the  patent  or  assignment,  stating 
therein  the  extent  of  his  interest  in  such 
patent ; which  disclaimer  shall  be  in 
writing,  attested  by  one  or  more  wit- 
nesses, and  recorded  in  the  patent  office, 
on  payment  hy  the  person  disclaiming, 
in  maimer  as  other  patent  duties  are 
required  hy  law  to  he  paid,  of  the  sum 


of  ten  dollars.  And  such  disclaimer 
shall  thereafter  Ik;  taken  and  considered 
as  part  of  the  original  sjK-eificntion,  to 
the  extent  of  the  interest  which  shall  be 
possessed  in  the  patent  or  right  secured 
thereby,  by  the  disclaimant,  and  by  those 
claiming  by  or  under  him  subsequent  to 
the  record  thereof.  Dot  no  such  dis- 
claimer shall  affect  any  action  ]>cnding 
at  the  time  of  its  being  filed,  except  so 
far  as  may  relate  to  the  question  of 
unreasonable  neglect  or  delay  in  filing 
t he  same. 

5.  Assignment  of  patents. 

44.  — By  virtue  of  tlie  act  of  duly  4, 
1 88G,  sect.  1 1 , every  patent  shall  lie 
assignable  in  law,  either  as  to  the  whole 
interest,  or  any  undivided  jiurt  thereof, 
by  any  instrument  in  writing;  which 
assignment,  and  also  every  grant  and 
conveyance  of  the  exclusive  right  under 
any  patent,  to  make  and  use,  and  to 

i grant  to  others  to  make  and  use,  the 
thing  patented  within  and  throughout 
any  specified  part  or  j>ortion  of  the 
United  States,  shall  l»e  recorded  in  the 
patent  office  within  three  mouths  from 
the  execution  thereof.  This  act  required 
the  payment  of  a foe  of  three  dollars  to 
be  paid  by  the  assignee,  but  this  pro- 
vision has  been  repealed  by  the  act  of 
March  8,  1839,  s.  8,  ami  such  assign- 
ments, grants,  and  conveyances,  shall,  in 
future,  1)C  recorded  without  any  charge 
whatever. 

0.  The  extension  of  the  patent. 

45.  — The  act  of  July  4,  1830,  sect. 
IN,  directs,  That  whenever  any  patentee 
of  an  invention  or  discovery  shall  desire 
an  extension  of  his  patent  beyond  the 
term  of  its  limitation,  he  may  make  ap- 
plication therefor,  in  writing,  to  the  com- 
missioner of  the  patent  office,  setting  forth 
the  grounds  thereof;  and  the  commis- 
sioner shall,  on  the  applicant’s  paving 
the  sum  of  forty’  dollars  to  the  treasury, 
as  iu  the  case  of  an  original  application 
for  a patent,  cause  to  be  published,  in 
one  or  more  of  the  principal  newspapers 
in  the  city  of  Washington,  and  in  such 

i other  paper  or  papers  as  he  may  deem 
proper,  published  iu  the  section  ofcoun- 
| try  most  interested  adversely  to  the  ex- 
! tension  of  the  patent,  a notice  of  such 
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application  and  of  the  time  and  place 
when  and  where  the  same  will  he  con- 
sidered, that  any  person  may  appear  and 
show  cause  why  the  extension  should  not 
he  granted.  And  the  secretary  of  state, 
the  commissioner  of  the  patent  office, 
and  the  solicitor  of  the  treasury,  shall 
constitute  a hoard  to  hear  and  decide 
upon  the  evidence  produced  before  them 
hotli  for  and  against  the  extension,  and 
shall  sit  for  that  purpose  at  the  time  and 
place  designated  in  the  published  notice 
thereof.  The  patentee  shall  furnish  to 
said  hoard  a statement,  in  writing,  under 
oath,  of  the  ascertained  value  of  the  in- 
vention, and  of  his  receipts  and  expendi- 
tures, sufficiently  in  detail  to  exhibit  a 
true  and  faithful  account  of  loss  and 
profit  in  any  manner  accruing  to  him 
from  and  by  reason  of  said  invention. 
And  if,  upon  a hearing  of  the  matter,  it 
shall  appear  to  the  full  and  entire  satis- 
faction of  said  board,  having  due  regard 
to  the  public  interest  therein,  that  it  is 
just  and  proper  that  the  term  of  the 
patent  should  he  extended,  by  reason  of 
the  patentee,  without  neglect  or  fault  on 
his  part,  having  failed  to  obtain,  from 
the  use  and  sale  of  his  invention,  a rea- 
sonable remuneration  for  the  time,  inge- 
nuity and  expense  bestowed  upon  the 
same,  and  the  introduction  thereof  into 
use,  it  shall  he  the  duty  of  the  commis- 
sioner to  renew  and  extend  the  patent, 
by  making  a certificate  thereon  of  such 
extension,  for  the  term  of  seven  years 
from  and  after  the  expiration  of  the  first 
term ; which  certificate,  with  a certificate 
of  said  hoard  of  their  judgment  and 
opinion  as  aforesaid,  shall  he  entered  on 
record  in  the  patent  office;  and  thereupon 
the  said  patent  shall  have  the  same  effect 
iu  law  as  though  it  had  l>ccu  originally 
granted  for  the  term  of  twenty-one  years. 
And  the  benefit  of  such  renewal  shall 
extend  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interest  there- 
in : Provided,  however,  That  no  exten- 
sion of  a patent  shall  1m.*  granted  after 
the  expiration  of  the  term  for  which  it 
was  originally  issued. 

7.  Jb  ijuijiibx  to  secure  the  patent. 

40. — The  act  of  August  29,  1042, 


section  6,  requires,  That  all  patentees  and 
assignees  of  patents  hereafter  grunted, 
are  hereby  required  to  stamp,  engrave, 
or  cause  to  !»e  stamped  or  engraved,  on 
each  article  vended,  or  offered  for  sale, 
the  date  of  the  patent ; and  if  any  person 
or  jKirsotis,  patentees  or  assignees,  shall 
neglect  to  do  so,  he,  she,  or  they,  shall 
he  liable  to  the  same  jienalty,  to  he  re- 
covered and  disposed  of  iu  the  manner 
specified  in  the  foregoing  fifth  section  of 
this  act.  Sec  49. 

§ 7.  Ihtty  or  tax  on  patents. 

47.  — The  tax  or  duty  on  patents  is 
not  the  same  in  all  cases,  foreigners 
being  required  to  pay  a greater  sum  than 
citizens,  and  the  subjects  of  the  king  of 
(ireat  Britain  a greater  sum  than  other 
foreigners.  The  ninth  section  of  the  act 
of  July  4,  1836,  requires,  That  before 
any  application  for  a patent  can  he  con- 
sidered by  the  commissioner  as  aforesaid, 
the  applicant  shall  pay  into  the  treasury 
of  the  United  States,  or  into  the  patent 
office,  or  into  any  of  tlie  deposit  hanks 
to  the  credit  of  the  treasury,  if  he  he  a 
citizen  of  the  United  States,  or  an  alien, 
and  shall  have  been  resident  iu  the 
United  States  for  one  year  next  pre- 
ceding, and  shall  have  made  oath  of  his 
intention  to  become  a citizen  thereof, 
the  sum  of  thirty  dollars ; if  a subject 
of  the  king  of  (Ireat  Britain,  the  sum 
of  live  huudred  dollars ; ami  all  other 
arsons  the  sum  of  three  hundred  dol- 
ars;  for  which  payment  duplicate  re- 
ceipts shall  lie  taken,  one  of  which  to  he 
filed  in  the  office  of  the  treasurer.  And 
the  moneys  received  into  the  treasury 
under  this  act,  shall  constitute  a fund  for 
the  payment  of  the  salaries  of  the  officers 
and  clerks  herein  provided  for,  and  all 
other  expenses  of  the  patent  office,  and 
to  be  called  the  patent  fund. 

48.  — When  an  applicant  withdraws 
his  application  before  the  issuing  of  the 
] intent,  he  is  entitled  to  receive  back 
twenty  dollars  of  the  sum  he  may  have 
paid  into  the  treasury.  Act  of  July  4, 
1830,  sect.  7.  Ana  the  act  of  March 
3,  1837,  section  12,  enacts,  That  when- 
ever the  application  of  any  foreigner  for 
a patent  shall  he  rejected  and  withdrawn 
for  want  of  novelty  iu  the  invention, 
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pursuant  to  the  seventh  section  of  the 
act  to  which  this  is  additional,  the  certifi- 
cate thereof  of  the  commissioner  shall  be 
a sufficient  warrant  to  the  treasurer  to 
pay  back  to  such  applicant  two-thirds  of 
the  duty  he  shall  have  paid  into  the 
treasury  on  account  of  such  application. 

When  money  has  been  paid  by  mis- 
take, as  for  fees  accruing  at  the  patent 
office,  it  must,  by  the  direction  of  the 
act  of  August  20,  1842,  section  1,  be 
refunded. 

§ 8.  Penalty  for  use  if  jmtcnte<?$ 
mark*. 

40. — The  act  of  August  20,  1842,  s. 
5,  declares,  That  if  any  person  or  per- 
snns  shall  paint  or  print,  or  mould,  cast, 
carve,  or  engrave,  or  stamp,  upon  any 
thing  made,  used,  or  sold,  by  him,  for 
the  sole  making  or  stilling  which  he  hath 
not  or  shall  not  have  obtained  lettcrs- 
putent,  the  name  or  any  imitation  of  the 
name  of  any  other  person  who  hath  or 
shall  have  obtained  lot tors-pn tent  for  the 
Bole  making  and  vending  of  such  thing, 
without  consent  of  such  patentee,  or  his 
assigns  or  legal  representatives;  or  if  any 
person,  upon  any  such  thing  not  having 
been  purchased  from  the  patentee,  or 
some  person  who  purchased  it  from  or 
under  such  patentee,  or  not  having  the 
license  or  consent  of  such  patentee,  or 
his  assigns  or  legul  representatives,  shall 
write,  paiut,  print,  mould,  carve,  eugravc, 
stamp,  or  otherwise  make  or  affix  the 
word  “patent,"  or  the  words  “ letters- 
patent,  or  the  word  " jwitcntec,”  or  any 
word  or  words  of  like  kind,  meaning,  or 
import,  with  the  view  or  intent  of  imi- 
tating or  counterfeiting  the  stamp,  mark, 
or  other  device  of  the  patentee,  or  shall 
affix  the  same  or  any  word,  stamp,  or 
device,  of  like  import,  on  any  unpatented 
article,  for  the  purpose  of  deceiving  the 
public,  he,  she,  or  they,  so  offending, 
shall  be  liable  for  such  offence,  to  a 
penalty  of  not  less  than  one  hundred 
dollars,  with  costs,  to  be  recovered  by 
action  in  any  of  the  circuit  courts  of  the 
United  States,  or  in  any  of  the  district 
courts  of  the  United  States,  having  the 
powers  and  jurisdiction  of  a circuit  court; 
one  half  of  which  penalty,  as  recovered, 
shall  be  paid  to  the  patent  fund,  and  the 


other  half  to  any  person  or  persons  who 
shall  sue  for  the  same. 

§ 0.  Courts  having  jurisdiction  in 
j to  tent  cases. 

50.  — It  is  enacted  by  the  17th  sec- 
tion of  the  act  of  July  4,  18 JO,  That 
all  actions,  suits,  controversies,  and  eases 
arising  under  any  law  of  the  United 
States,  granting  or  confirming  to  inven- 
tor* the  exclusive  right  to  their  inven- 
tions or  discoveries,  shall  be  originally 
cognizable,  as  well  in  equity  ns  at  law, 
by  the  circuit  courts  of  the  United 
States,  or  any  district  court  having  the 
powers  and  jurisdiction  of  a circuit 
court;  whieh  oouits  shall  ,have  power, 
upon  hill  in  equity  filed  by  any  party 
aggrieved,  in  any  such  case,  to  grant  in- 
junctions, according  to  the  course  and 
principles  of  courts  of  equity,  to  prevent 
the  violation  of  the  rights  of  any  in- 
ventor as  secured  to  him  by  any  law  of 
the  United  States  on  such  terms  and  con- 
ditions as  said  courts  may  deem  reason- 
able : Provided,  however,  That  from  all 
judgments  and  decrees,  from  any  such 
court  rendered  in  the  premises,  a writ  of 
error  or  appeal,  as  the  case  may  require, 
shall  lie  to  the  supreme  court  of  the 
United  States,  in  the  same  manuer  and 
uuder  the  same  circumstances  as  is  now 
provided  l»y  law  in  other  judgments  and 
decrees  of  circuit  courts,  and  in  all  other 
cases  in  which  the  court  shall  deem  it 
reasonable  to  allow  the  same. 

§ 10.  Actions  for  violation  of  patent 
rights. 

51.  — The  act  of  July  4,  188G,  sec- 
tion 14,  provides,  That,  whenever  in  any 
action  for  damages  for  making,  using, 
or  selling  the  thing  whereof  the  exclu- 
sive right  is  secured  by  any  patent  here- 
tofore granted,  or  by  any  patent  which 
may  hereafter  Ik*  grunted,  a verdict  shall 
he  reudered  for  the  plaintiff’  in  such  ac- 
tion, it  shall  be  in  the  power  of  the  court 
to  render  judgment  for  any  sum  above 
the  amount  found  by  such  verdict  as  the 
actual  damages  sustained  by  the  plain- 
tiff, not  exceeding  three  times  the  amount 
thereof,  according  to  the  circumstances 
of  the  case,  with  easts ; and  such  dam- 
ages may  be  recovered  by  action  on  the 
ease,  in  any  court  of  competent  juris- 
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diction,  to  bo  brought  in  the  name  or 
names  of  the  person  or  persons  inter- 
ested, whether  as  patentee,  assignees,  or 
as  grantees  of  the  exclusive  right  within 
and  throughout  u specified  part  of  the 
United  States. 

52. — Sect.  1 5.  That  the  defendant  in 
any  such  action  shall  be  permitted  to 
plead  the  general  issue,  and  to  give  this 
uet  and  any  special  matter  in  evidence, 
of  which  notice  in  writing  may  have 
been  given  to  the  plaintiff  or  his  attorney, 
thirty  days  before  trial,  tending  to  prove 
that  the  description  and  specification 
filed  by  plaintiff'  docs  not  contain  the 
whole  truth  relative  to  his  invention  or 
discovery,  or  that  it  contains  more  than 
is  necessary  to  produce  the  described 
effect. ; which  concealment  or  addition 
shall  fully  appear  to  have  been  made  for 
the  purpose  of  deceiving  the  public,  or 
that  the  patentee  was  iy>t  the  original 
and  first  inventor  or  discoverer  of  the 
thing  patented,  or  of  a substantial  and 
material  part  thereof  claimed  as  new,  or 
that  it  had  been  described  in  some  pub- 
lie  work  anterior  to  the  supposed  dis- 
cover)' thereof  by  the  patentee,  or  had 
been  in  public  use,  or  on  side  with  the 
consent  and  allowance  of  the  patentee 
before  his  application  for  a patent,  or 
that  he  had  surreptitiously  or  unjustly 
obtained  the  patent  for  that  which  was 
in  fact  invented  or  discovered  by  another, 
who  was  using  reasonable  diligence  in 
adapting  and  perfecting  the  same;  or 
that  the  patentee,  if  an  alien  at  the  time 
the  patent  was  granted,  had  failed  and 
neglected  for  the  space  of  eighteen 
months  from  the  date  of  the  pateut,  to 
put  and  continue  on  sale  to  the  public, 
on  reasonable  terms,  the  invention  or 
discovery  for  which  the  patent  issued ; 
in  either  of  which  cases  judgment  shall 
be  rendered  for  the  defendant,  with 
costs.  And  whenever  the  defendant,  re- 
lies in  his  defence  on  the  fact  of  a pre- 
vious invention,  knowledge,  or  use  of 
the  thing  patented,  he  shall  state,  in  his 
notice  of  special  matter,  tie*  names  and 
places  of  residence  of  those  whom  he 
intends  to  prove  to  have  possessed  a 
prior  knowledge  of  the  thing  and  where 
the  same  had  been  used  : Provided,  how- 


ever, that  whenever  it  shall  satisfactorily 
appear  that  the  patentee,  at  the  time  of 
making  his  application  for  the  patent, 
believed  himself  to  be  the  first,  inventor 
or  discoverer  of  the  thing  patented,  the 
same  shall  not  be  held  to  Ikj  void  on 
account  of  the  invention  or  discovery  or 
any  part  thereof  having  been  before 
known  or  used  in  any  foreign  country, 
it  not  appearing  that  the  same  or  any 
substantial  part  thereof  had  before  been 
patented  or  described  in  any  printed  pub- 
lication. And  provided,  also,  that  when- 
ever the  plaintiff  shall  fail  to  sustain  his 
action  on  the  ground  that  in  his  specifi- 
cation of  claim  is  embraced  more  than 
that  of  which  lie  was  the  first  inventor, 
if  it  shall  appear  that  the  defendant  had 
used  or  violated  any  part  of  the  inven- 
tion justly  and  truly  specified  and  claimed 
as  new,  it  shall  be  in  the  power  of  the 
court  to  adjudge  and  award  as  to  costs 
as  may  appear  to  be  just  and  equitable. 

53. — This  lust  section  has  been  mo- 
dified by  the  act  of  March  3,  1837, 
which  enacts  as  follows: — Section  9, 
That  any  thing  in  the  fifteenth  section 
of  the  act  to  which  this  is  additional 
to  the  coutrary  notwithstanding,  That, 
whenever  by  mistake,  accident,  or  inad- 
vertence, and  without  any  wilful  default 
or  intent  to  defraud  or  mislead  the  pub- 
lic, any  patentee  shall  have  in  his  speci- 
fication claimed  to  lie  the  original  and 
first  inventor  or  discoverer  of  any  mate- 
rial or  substantial  part  of  the  thing  pa- 
tented, of  which  he  was  not  the  first  and 
original  inventor,  and  shall  have  no  legal 
or  just  right  to  claim  the  same,  in  every 
such  case  the  patent  shall  be  deemed 
good  and  valid  for  so  much  of  the  inven- 
tion or  discovery  as  shall  be  truly  and 
bona  tide  his  own  : Provided,  it  shall  bo 
a material  and  substantial  part  of  the 
thing  patented,  and  bo  definitely  distin- 
guishable from  the  other  parts  so  claimed 
without  right  as  aforesaid.  And  every 
such  patentee,  his  executors,  administra- 
tors and  assigns,  whether  of  the  whole 
or  of  a sectional  interest  therein,  shall 
be  entitled  to  maintain  a suit  at  law  or 
in  equity  on  such  patent  for  any  infringe- 
ment of  such  part  of  the  invention  or 
discovery  as  shall  be  bona  fide  his  owu 
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as  aforesaid,  notwithstanding  the  specifi- 
cation may  embrace  more  than  he  shall 
have  any  legal  right  to  claim.  Hut,  in 
every  such  case  in  which  a judgment  or 
verdict  shall  Ik;  rendered  for  the  plaintiff 
he  shall  not  be  entitled  to  recover  costs 
against  the  defendant,  unless  he  shall 
have  entered  at  the  |»atcnt  office,  prior 
to  the  commencement  of  the  suit,  a dis- 
claimer of  all  that  part  of  the  tiling 
patented  which  was  so  claimed  without 
right : Provided,  however,  that  no  per- 
son bringing  any  such  suit  shall  be  enti- 
tled to  the  benefits  of  the  provisions 
contained  in  this  section,  who  sliall  have 
unreasonably  neglected  or  delayed  to 
enter  at  the  patent  office  a disclaimer  as 
aforesaid. 

See  Bac.  Ab.  Monopoly;  Id.  Prero- 
gative, F 4 ; Phil I.  on  Pat.;  Fessend.  on 
Pat.;  Carpm.  on  Pat.;  Hand  on  Pat.; 
Wcbst.  (Hi  Pat.;  (’nil.  on  Pat.;  Gods, 
on  Pat.;  I loir,  on  Pat.;  Smith  on  Pat.; 
Drcwry’s  Patent  Law  Amendment  Act; 
Davies’s  Collection  of  case's  on  the  law 
of  Patents;  Rankin’s  Analysis  of  the 
law  of  Patents.  Among  the  French 
writers  see  Pcrpigna  on  Patents,  written 
in  English  ; and  the  Manuel  of  the  same 
author,  in  French ; and  the  works  of 
llenouard,  Dalloz,  Molard,  and  Regnault. 
See  the  various  digests,  h.  t.  and  parti- 
cularly Peters’s  Digest,  h.  t. 

PATENT,  FRENCH.  The  follow- 
ing points  in  relation  to  the  patent  laws 
of  France  will  be  found  useful  to  those 
who  have  invented  valuable  machinery, 
and  who  are  desirous  of  availing  them- 
selves of  the  patent  laws  of  that  coun- 
try : — 

2.  — § 1 . To  whom  patents  arc  granted. 
All  persons  may  obtain  patents  in  this 
country,  whether  they  are  men  or  women, 
adults  or  infants,  Frenchmen  or  foreign- 
ers, and  in  general  all  persons  who  fulfil 
the  conditions  required  by  the  law  in 
order  to  obtain  patents. 

3.  — It  is  not  requisite  the  applicant 
should  be  present,  but  the  application 
must  be  made  in  his  name. 

4 . — § 2 . The  tl  ifferent  hind  A of  patent*. 
There  are  three  principal  kinds  of  pa- 
tents; 1,  patents  for  inventions,  (bre- 
vets d ’invention;)  2,  patents  for  im- 


provements, (brevets  de  perfect  ion  ne- 
ment;)  and,  S,  patents  for  importations, 
(brevets  d’  importations.)  But  as  patents 
may  be  taken  for  a combination  of  the 
above,  there  may  be  added,  by  such  com- 
bination, four  others,  namely  : 5,  pateuts 
for  invention  and  improvements,  (brevets 
d’invention  ct  dc  perfect  ion nement ;)  0, 
patents  for  invention  and  importation, 
(brevets  d’invention,  et  perfect  ionuciiieut 
et  d'importation  ;)  7,  patents  for  impor- 
tation and  improvement,  (brevets  d’iiu- 
portation  et  de  perfectionnement.) 

5. — The  forms  prescribed  to  obtain 
these  several  kinds  of  patents  are  exactly 
the  same,  the  only  difference  consists  in 
the  declaration  of  the  applicant  which 
must  be  in  conformity  with  the  kind  of 
patent  lie  desires  to  obtain. 

<i. — The  applicant  himself  has  the 
right  to  fix  the  number  of  years  for 
which  he  desires  to  have  his  patent,  when 
he  applies  to  have  his  request  registered 
at  the  prefecture.  lie  may  have  it  for 
five,  ten  or  fifteen  years.  And  this  pe- 
riod he  has  a right  to  change  until  the 
patent  has  been  signed.  But  with  regard 
to  patents  for  importations,  the  duration 
of  the  patent  cannot  extend  beyond  the 
period  for  which  there  is  a patent  in  the 
country*  from  which  the  importation  has 
been  made. 

7.  — Patents,  other  than  for  importa- 
tion, may  la;  extended  as  to  time.  There 
arc  two  sjK'cies  of  prolongation  ; the  first, 
within  fifteen  years;  the  second,  beyond 
fifteen  years. 

8. — — § 8.  Cost  of  patents.  The  tax, 
as  it  is  called,  which  must  be  paid  in 
order  to  obtain  a patent,  varies  according 
to  the  duration  of  the  patent.  This  tax 
may  be  paid  in  cash  or  by  instalments. 
When  paid  in  cash,  it  is  as  follows: 

1.  For  five  years,  300  francs,  about 
56  dollars  and  40  cents. 

2.  For  ten  years,  800  francs,  about 
94  dollars. 

3.  For  fifteen  years,  1500  francs, 
about  282  dollars;  besides  some  office 
expenses,  amounting  to  from  ten  to 
fifteen  dollars. 

9.  — $ 4.  Foreign  patents.  The  paten- 
tee in  France  cannot  obtain  a patent  in 
a foreign  country,  without  losing  his 
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rights  in  France;  but  this  provision  is 
easily  eluded  by  another  person  taking 
ont  the  patent  in  the  foreign  country, 
when  patents  forimportatiousure  gran  ted. 
Perpigna,  .Manuel  des  1 liven  teurs,  Ac., 
c.  3,  s.  5,  p.  90. 

PATENT  LAWS  OF  GREAT  BRI- 
TAIN AND  IRELAND.  The  patent 
laws  of  Great  Britain  and  Ireland  will 
Ik*  briefly  considered  by  taking  a view  of 
the  persons  to  whom  patents  will  be 
granted  ; the  different  kinds  of  patents  ; 
the  time  for  which  they  are  granted  j 
and  the  expenses  attending  them. 

2.  — § 1 . To  wjiom  patents  are  (/ranted. 
Both  foreigners  and  subjects  may  obtain 
letters-patent ; but  inasmuch  as  the  appli- 
cant must  accompany  his  petition  by  a 
declaration  made  before  a master  in 
chancery,  or  a master  extraordinary  in 
chancery,  that  he  has  made  such  an  in- 
vention ; that  he  is  the  true  and  first 
inventor  thereof ; or  that  it  is  new  in 
the  kingdom,  according  to  the  special 
circumstances  of  the  case,  the  applicant 
must  be  present  in  Great  Britain. 

3.  — -§  2.  The  different  kinds  of  patents. 
This  will  be  considered  by  taking  a view, 
first  of  the  object  of  a patent,  and 
secondly,  the  territory  over  which  a 
patent  extends. 

4.  — 1.  The  thing  patented  must,  be, 
1,  a discovery  or  invention  made  by  the 
applicant  himself,  in  the  Doited  King- 
dom ; or,  2,  the  introduction  or  impor- 
tation of  an  invention  known  abroad, 
and  in  this  case,  the  introducer  is  the 
true  and  first  inventor,  within  the  realm ; 
or,  3,  though  not  absolutely  the  true  and 
first  inventor,  by  reason  of  some  one 
else  having  made  the  some  invention  and 
kept  it  secret,  j’ot  the  invention  must 
have  been  made  public  by  the  applicant, 
and  as  the  first  publisher,  the  applicant 
will  be  entitled  to  letters-patent.  Novelty 
and  utility  arc  essential  conditions  of  the  j 
grant,  but  it  is  of  no  consequence  whether 
the  discovery  was  known  or  not,  in  a 
country  foreign  to  the  United  Kingdom. 
Webst.  on  Pat.  1 1 ami  79,  note  ( ic.) 

5.  — 2.  Separate  patents  arc  granted 
for  the  three  countries  of  England,  Scot- 
land and  Ireland.  When  requested,  the 
English  patent  includes,  besides  Eng- 


land, Wales  and  Berwick  upon  Tweed, 
the  channel  islands  of  Guernsey,  Jersey, 
Alderney,  Sark  and  Man,  and  the  Eng- 
lish colonies  and  plantations. 

15. — § 3.  'The  tent/th  of  fiii»e  for  tchieh 
fhiji  are  (/ranted.  The  patent  is  in  the 
first  place  granted  for  fourteen  years; 
but  it  may  be  extended  under  certain 
circumstances,  for  a period  not  exceeding 
seven  years.  The  time  begins  to  run 
from  the  date  of  the  patent. 

7.  — § 4.  Kept  uses  of  a / intent , and 
the  time  occupied  in  procuring  it.  The 
time  occupied  in  procuring  a patent  for 
England,  is  from  one  mouth  to  six 
weeks,  and  the  expense  about  one  hun- 
dred and  ten  pounds  sterling.  When 
the  channel  islands  and  the  plantations 
are  included,  there  is  an  additional  ex- 
pense of  about  seven  pounds. 

8.  — The  time  of  obtaining  an  Irish 
patent  Is  from  five  to  six  weeks,  and  tho 
exj>ense  one  hundred  and  thirty  pounds. 

9.  — The  time  requisite  for  a Scotch 
patent  is  about  six  weeks,  and  the  ex- 
pense eighty  pounds. 

19. — The  whole  expense  of  letters- 
patent  for  the  three  countries,  is  about 
three  hundred  and  fifty  pounds,  exclusive 
of  the  cost  of  the  specification  and  its 
stamps.  The  specification  requires  a 
stamp  of  five  pounds,  ami  when  it  con- 
tains 2190  words  or  upwards,  an  addi- 
tional one  pound  stamp  for  every  entire 
quantify  of  10x0,  over  and  above  the 
first  1080.  The  stamp  for  the  sj>ceifica- 
feion  for  In-land  i-  on6  pound. 

PATENT,  PRUSSIAN.  This  sub- 
ject will  be  considered  by  taking  a view 
<*f  the  persons  who  may  obtain  patents ; 
the  nature  of  the  patent;  and  the  dura- 
I tion  of  the  right. 

2.  — § 1 . Of  the  / tenons  vho  map  (de- 
tain patents.  Prussian  citizens  or  sub- 
jects are  alone  entitled  to  a patent. 
Foreigners  cannot  obtain  one. 

3. — § 2.  Nature  of  the  patents.  Pa- 
tents are  granted  in  Prussia  for  nu  inven- 
tion, when  tin*  thing  has  been  discovered 
or  invented  by  the  applicant.  For  an 
improvement  when  considerable  improve- 
ment lias  been  made  to  a thing  Indore 
known.  And  for  importation  when  tho 
thing  has  been  brought  from  a foreign 
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country  ami  put  in  use  in  the  kingdom. 
Patent*  may  extend  over  the  whole  coun- 
try  c*r  only  over  a particular  part. 

4. — § 8.  Duration  of  patents.  The 
patent  may  at  the  choice  of  the  applicant 
be  for  any  period  not  less  than  six 
months  nor  more  than  fifteen  years. 

PATENT,  ROMAN.  The  Roman 
patents  will  bo  considered  by  taking  a 
view  of  the  persona  to  whom  they  muy 
be  granted;  the  different  kinds  of  j«i- 
tents ; the  cost  of  a patent ; and  the 
obligations  of  the  patentee. 

2. — § 1 . To  t ch on  patent*  arc  granted. 
Every  person  whether  citizen  of  the 
estates  of  the  pope  or  foreigner,  man  or 
woman,  adult  or  infant  may  obtain  a 
patent  for  an  invention,  for  an  improve- 
ment, or  for  importation,  by  fulfilling  the 
conditions  prescribed  in  order  Pi  obtain 
a grant  of  such  titles.  Persons  who 
have  received  a patent  from  the  Roman 
government  may,  afterwards,  without 
any  compromise  of  their  rights  or  privi- 
leges, receive  a patent  in  a foreign  coun- 
try. 

8. — § 2.  The  different  hind*  of  pa- 
tent!i.  In  the  Roman  estates  there  are 
granted  patents  for  invention,  fur  im- 
provements, and  for  importations. 

4.  — 1st.  Patents  for  inventions  are 
granted  for,  1,  a new  kind  of  important 
culture  ; 2,  a new  and  useful  art,  before 
unkuowu  ) 3,  a new  and  useful  process 
of  culture  or  of  manufacture  ; 4,  a new 
natural  production  ; 5,  a new  application 
of  a means  already  known. 

5.  — 2d.  Patents  for  improvements 
may  be  granted  for  any  useful  improve- 
ment made  to  inventions  already  known 
and  used  in  Roman  states. 

6.  — 3d.  Patents  for  importations  are 
granted  in  two  eases,  namely : 1,  for  the 
introduction  of  inventions  already  pa- 
tented in  a foreign  country,  and  the 
privilege  of  which  patent  yet  continues; 
2,  for  the  introduction  of  an  invention 
known  and  freely  used  in  a foreign  coun- 
try, but  not  yet  used  or  known  in  the 
Komun  states. 

7.  — § 3.  Cost  of  a patent.  The  cost 
of  a patent  is  fixed  at  a certain  sum  per 
annum,  without  regard  to  the  length  of 
time  for  which  it  may  have  been  grautod. 


It  varies  in  relation  to  patents  for  inven- 
tions uud  importation.  It  is  ten  Roman 
erowus  per  aunum  for  a patent  for 
invention  and  improvement,  and  of 
fifteen  crowns  a year  for  a patent  for 
importation. 

8.  — § 4.  Obligation  of  do-  patentee. 
lie  is  required  to  bring  into  use  his 
invention  within  one  year  after  the  grant 
of  the  pateut,  and  not  to  suspend  the 
supply  for  the  space  of  one  year  during 
the  time  the  privilege  shall  last. 

9.  — He  iH  required  to  pay  one  half  of 
the  tax  or  expense  of  his  patent  on  re- 
ceiving his  patent,  and  the  other  half 
during  the  first  month  of  the  second  por- 
tion of  its  duration. 

PATENT-OFFICE.  An  office  War- 
ing this  name  was  established  by  law, 
and  by  the  act  of  congress  of  July  4, 
1836,  which  repeals  all  acts  theretofore 
passed  in  relation  to  patents,  4 Sharsw. 
oont.  of  Story’s  L.  U.  S.  2504,  it  is  pro- 
vided, § 1.  That  there  shall  he  established 
and  attached  to  the  department  of  state, 
an  office  to  be  denominated  the  patent- 
office  ; the  chief  officer  of  which  shall  be 
called  the  commissioner  of  patents,  to  be 
appointed  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate, 
whose  duty  it  shall  lie,  under  the  direc- 
tion of  the  secretary  of  state,  to  superin- 
tend, execute,  and  perform,  all  such  acts 
and  things  touching  and  respocting  the 
granting  and  issuing  of  patents  for  new 
and  useful  discoveries,  inventions,  and 
improvements,  as  are  herein  provided 
for,  or  shall  hereafter  be,  by  law,  directed 
to  be  done  and  performed,  and  shall  have 
the  charge  and  custody  of  all  the  books, 
records,  papers,  models,  machines,  and 
all  other  things  belonging  to  said  office. 
And  said  commissioner  shall  receive  the 
same  compensation  as  is  allowed  by  law 
to  the  commissioner  of  the  Indian  de- 
partment, and  shall  be  entitled  to  scud 
and  receive  letters  and  packages  by  mail, 
relating  to  the  business  of  the  oflice,  free 
of  postage. 

2. — §2.  That  there  shall  be,  in  said 
office,  au  inferior  officer,  to  be  appointed 
by  the  said  principal  officer,  with  the 
approval  of  the  secretary  of  state,  to  re- 
ceive an  auuual  salary  of  seventeen  huu- 
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drod  dollars,  and  to  be  called  the  chief 
clerk  of  the  patent-office ; who  in  all 
cases  during  the  necessary  absence  of  the 
commissioner,  or  when  the  said  principal 
office  shall  become  vacant,  shall  have  the 
charge  and  custody  of  the  seal,  and  of 
the  records,  books,  papers,  machines, 
models,  and  all  other  things  belonging 
to  the  said  office,  and  shall  perform  the 
duties  of  commissioner  during  such  va- 
cancy. And  the  said  commissioner  may 
also,  with  like  approval,  appoint  an  ex- 
amining clerk,  at  an  annual  salary  of 
fifteen  hundred  dollars ; two  other  clerks 
at  twelve  hundred  dollars  each,  one  of 
whom  shall  l>e  a competent  draughts- 
man ; one  other  clerk  at  one  thousand 
dollars ; a machinist  at  twelve  hundred 
and  fifty  dollars;  and  a messenger  at 
seven  hundred  dollars.  And  said  com- 
missioner, clerks,  and  every  other  person 
appointed  a,ud  employed  in  said  office, 
shall  Iks  disqualified  and  interdicted  from 
acquiring  or  taking,  except  by  inheri- 
tance, during  the  period  for  which  they 
shall  hold  their  appointments,  respec- 
tively, any  right  or  interest,  directly  or 
indirectly,  in  any  patent  for  an  invention 
or  discovery  which  has  been,  or  may 
hereafter  be,  granted. 

3.  — §8.  That  the  said  principal  offi- 
cer, and  every  other  j»erson  to  he  ap- 
pointed in  the  said  office,  shall,  before  lie 
enters  upon  the  duties  of  bis  office  or  ap- 
pointment, make  oath  or  affirmation, 
truly  and  faithfully  to  execute  the  trust 
committed  to  him.  And  the  said  com- 
missioner and  the  chief  clerk  shall  also, 
before  entering  upon  their  duties,  sever- 
ally give  bond  with  sureties  to  the  trea- 
surer of  the  United  States,  the  former  in 
the  sum  of  ten  thousand  dollars,  and  the 
latter,  in  the  sum  of  five  thousund  dol- 
lars, with  condition  to  render  a true  and 
faithful  account  to  him  or  his  successor 
in  office,  quarterly,  of  all  moneys  which 
shall  Ik*  by  them  respectively  received 
for  duties  on  patents,  and  for  copies  of 
records,  and  drawings,  and  all  other 
moneys  received  by  virtue  of  said  office. 

4. -^— §4.  That  the  said  commissioner 
shall  cause  a seal  to  be  made  and  pro- 
vide for  the  said  office,  with  such  device 
as  the  president  of  the  United  .States 


shall  approve,  and  copies  of  any  records, 
books,  papers,  or  drawings,  belonging  to 
the  said  office,  under  the  signature  of  the 
said  commissioner,  or  when  the  office 
shall  be  vacant,  under  the  signature  of 
the  chief  clerk,  with  the  said  seal  affixed, 
shall  be  competent  evidence  in  all  eases 
in  which  the  original  records,  books, 
papers,  or  drawing,  could  Ik)  evidence. 
And  any  person  making  application  there- 
for, may  have  certified  copies  of  the  re- 
cords, drawings,  and  other  papers  deposit- 
ed in  saitl  office,  on  paying,  for  the 
written  copies,  the  sum  of  ten  cents  for 
every  page  of  one  hundred  words ; and 
for  copies  of  drawing,  the  reasonable  ex- 
pense of  making  the  same. 

PATENTEE.  Hu  to  whom  a patent 
has  been  granted.  The  term  is  usually 
applied  to  one  who  has  obtained  letters- 
patent  for  a now  invention. 

2. — 1 1 is  rights  are,  1,  to  make,  sell 
and  enjoy  the  profits,  during  the  exist- 
ence of  his  rights,  of  the  invention  or 
discovery  patented ; 2,  to  recover  dam- 
ages for  a violation  of  such  rights;  3,  to 
have  an  injunction  to  prevent  any  in- 
fringement of  such  rights. 

8. — His  duties  are  to  supply  the  pub- 
lic, upon  reasonable  terms,  with  the  tiling 
patented. 

PATER.  Father.  A term  used  in 
making  genealogical  tables 

1 'at kr  fa  mi  i. ias,  civil  l<ut\  One  who 
was  tui  juris,  and  consequently  was  not 
either  under  parental  power,  nor  under 
that  of  a master;  a child  in  his  cradle, 
therefore,  could  have  been  pater  familias, 
if  he  had  neither  a master  nor  a father. 
Lee.  ftlem.  § 127,  12<S. 

PATEKNA  PATE  UNIS'.  This  ex- 
pression is  used  in  the  French  law  to 
signify  that  in  a succession,  the  property 
coming  from  the  father  of  tin*  deceased, 
descends  to  his  paternal  relations. 

PATERNAL.  What  lK*longs  to  the 
father  or  conics  from  him  ; as,  internal 
power,  paternal  relation,  paternal  estate, 
paternal  line.  Vide  Line. 

Paternal  power.  ] ’atria  jmtesta*. 
Is  the  authority  lawfully  exercised  by 
parents  over  their  children.  It  will  ho 
proper  to  consider,  1,  who  are  entitled 
to  exercise  this  power;  2,  who  are 
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subject  to  it;  8,  the  exteut  of  this 
power. 

2.  — I.  As  u general  rule  the  father  is 
entitled  to  exert  the  paternal  power  over 
his  children.  But  for  certain  reasons, 
when  the  father  acts  improperly,  and 
against  tin*  interest  of  those  over  whom 
nature  and  the  law  have  given  him  au- 
thority, he  loses  his  power  over  them. 
It  being  a rule  that  whenever  the  good 
of  the  child  requires  it,  the  courts  will 
deliver  the  custody  of  the  children  to 
others  than  the  father.  And  numerous 
instances  may  be  found  where,  for  good 
reasons,  the  custody  will  he  given  to  the 
mother. 

3.  — The  father  of  a bastard  child  has 
no  control  over  him  ; the  mother  has  the 
right  to  the  custody  and  control  of  such 
child.  2 Mass.  103;  12  Mass.  387. 

4.  — 2.  All  persons  arc  subject  to  this 
power  until  they  arrive  at  the  full  age 
of  twenty-one  years.  A father  may, 
however,  to  a certain  extent,  deprive 
himself  of  this  unlimited  paternal  power, 
first,  by  delegating  it  to  others,  as  when 
he  binds  his  son  an  apprentice.;  and, 
secondly,  when  he  abandons  his  children, 
and  permits  them  to  act  for  themselves. 
2 Venn.  Cas.  230  ; 2 Watts,  408  ; 4 S. 
& K.  207;  4 Mass.  675. 

5.  — 3.  The  principle  upon  which  the 
law  is  founded  as  to  the  extent  of  patcrnul 
power  is  that  it  be  exerted  for  the  benefit 
of  the  child,  lie  is  subject  to  the  law- 
ful commands  of  the  father  to  attend  to 
his  business,  because  by  being  so  sub- 
jected he  acquires  that  discipline  and  the 
practice  of  attending  to  business,  which 
will  be  useful  to  him  in  after  life,  lie 
is  liablo  to  proper  correction  f«»r  the  same 
reason.  See  Correction}  Father;  Mot  It  > r; 
Farad . 

Pat  kuna  i.  phox’kkty,  is  that  which 
descends  or  comes  from  the  father  and 
other  ascendants,  or  collaterals  of  the 
paternal  stock.  Dornat.  Liv.  Prcl.  tit.  3, 
s.  2,  it.  II. 

PATERNITY.  The  state  or  condi- 
tion of  a father. 

2. — The  husband  is  prim  a facie  pre- 
sumed to  be  the  father  of  his  wife’s  chil- 
dren, born  during  coverture,  or  within  a 
competent  time  afterwards ; pater  u ext 


n apt  in  demontfrant..  7 N.  S.  553. 
lint  this  presumption  may  he  rebutted 
by  showing  circumstances  which  render 
it  impossible  that  the  huslmnd  can  lie 
the  father,  ti  Binu.  283;  I Browne’s 
It.  Appx.  xlvii. ; Hardin’s  R.  473;  8 
Hast,  R.  193;  Stra.  51,  340;  4 T.  It. 
356 ; 2 .M.  & K.  843 ; 8 Paige’s  R.  133; 
1 Sim.  & Stu/150;  Turn.  & Russ.  138. 

3. — The  declarations  of  both  or  one 
of  the  spouses,  however,  cannot  affect 
the  condition  of  a child  born  during  the 
marriage.  7 N.  S.  553;  3 Paige’s  R. 
133.  Vide  Jltintardg  liantardy  ; Ley  it  i^ 
mary  ; Maternity  ; Prey  nancy. 

PATHOLOGY,  med.  signifies 
the  science  or  doctrine  of  diseases.  In 
cases  of  homicides,  abortions,  and  the 
like,  it  is  of  great  consequence  to  the 
legal  practitioner  to  be  acquainted,  in 
some  degree,  with  pathology.  2 Chit. 
Pr.  42,  note. 

P ATRIA.  The  country;  the  men 
of  the  neighbourhood  competent  to  serve 
on  a jury  ; a jury.  This  word  is  nearly 
synonymous  with  /W#,  (q.  v.) 

i ‘atiua  rt itkstas,  civil  la tff.  Paternal 
power;  (q.  v.)  the  authority  which  is 
lawfully  exercised  by  the  father  over  his 
children. 

PATRICIDE.  One  guilty  of  killing 
his  father. 

PATRIMONIAL,  is  said  of  a thing 
which  comes  from  the  fat  her,  and  by  exten- 
sion, from  the  mother  or  other  ancestor. 

PATRIMONY,  is  sometimes  under- 
stood to  mean  all  kinds  of  property;  hut 
its  more  limited  signification,  includes 
only  such  estate  as  has  descended  in  the 
same  family ; and  in  a still  more  confined 
sense,  it  is  only  what  has  descended  or 
been  devised  in  a direct  liuc  from  the 
father,  and  by  extension,  from  the  mother, 
or  other  ancestor. 

2. — By  patrimony,  pafrimonium , is 
also  understood  the  father’s  duty  to  take 
care  of  his  children.  »Sw.  pt.  3,  § 18, 
n.  31,  p.  235. 

PATRINUS.  A godfather. 

PATRON,  eede*.  late.  lie  who  has 
the  disposition  and  gift  of  an  ecclesiasti- 
cal benefice.  In  the  Roman  law  it  sig- 
nified the  former  master  of  a freedman. 
I>ig.  2,  4,  X,  1. 
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PATRONAGE.  The  right  of  ap- 
pointing to  office ; jus  the  patronage  of 
the  president  of  the  United  States,  if 
abused,  may  endanger  the  liberties  of 
the  people. 

2. — In  the  ecclesiastical  law,  it  signi- 
fies the  right  of  presentation  to  a church 
or  ecclesiastical  benefice.  2 HI.  Com.  21. 

PAUPER.  One  so  poor  that  be 
must  be  supported  at  the  public  ex- 
pense. 

2. — The  statutes  of  the  several  states 
make  ample  provisions  for  the  support 
of  the  poor,  it  is  not  within  the  plan 
of  this  work  to  give  even  an  abstract  of 
such  extensive  legislation.  Vide  Hi  Vin. 
Ab.  259;  Holts  on  the  Poor  Laws; 
Woodf.  Land].  & Ten.  201. 

PAY  I AGE.  Contribution  or  tax  for 
paving  the  streets  or  highways. 

PAWN.  A pledge.  Vide  Pledge. 

Pawn-hkokku.  ( )uo  who  is  lawfully 
authorized  to  lend  money,  and  actually 
lends  it,  usually  in  small  sums,  upm 
pawn  or  pledge. 

PAYEE.  The  person  in  whose  fa- 
vour a bill  of  exchange  is  made  payable. 

Vide  Mils  of  Exchange. 

PA  YM  EXT,  contracts.  What  is  given 
to  execute  what  has  been  promised ; or 
it  is  the  fulfilment  of  a promise.  >S oft  en 
dirimns  cum  tjuis  fecit,  quod  faccre 
promisit.  Hut  though  this  is  the  general 
acceptation  of  the  word,  yet  by  payment 
is  understood,  every  way  by  which  the 
creditor  is  satisfied  or  ought  to  be,  and 
the  debtor  liberated  : for  example,  an 
accord  and  satisfaction  will  operate  as  a 
payment.  If  I owe  you  a sum  of  money 
for  the  security  of  which  1 give  you  a 
mortgage,  and  afterwards  you  consent  to 
receive  in  payment  a tract  of  land,  from 
the  moment  the  sale  is  complete,  the 
first  obligation,  with  all  its  accessaries, 
is  extinct,  although  you  should  be  after- 
wards evicted  of  the  property  sold.  7 
Toull.  n.  40;  2 Mart.  Lo.  Rep.  X.  8. 
144;  8.  C.  2 JIarr.  Cond.  Lo.  It.  021, 
624. 

2. — This  subject  will  be  considered 
by  takiug  a separate  view  of  the  person 
by  whom  the  payment  maybe  made: 
to  whom  it  may  he  made;  when  and 
where  it  ought  to  he  made ; how  it 


ought  to  be  made ; the  effect  of  the  pay- 
ment. 

3.  — 1.  The  payment  may  be  made  by 
the  real  debtor  aud  other  persons  from 
whom  the  creditor  has  a right  to  demand 
it ; an  agent  may  make  payment  for  his 
principal ; and  any  mode  of  payment 
by  the  agent,  accepted  and  received  as 
such  by  the  creditor,  as  an  absolute  pay- 
ment,  will  have  the  effect  to  discharge 
the  principal,  whether  known  or  un- 
known, and  whether  it  be  in  the  usual 
course  of  business  or  not.  If,  for  ex- 
ample, a factor  or  other  agent  should  be 
employed  to  purchase  goods  for  his  prin- 
cipal, or  should  Ik*  entrusted  with  money 
to  be  paid  for  him,  ami,  instead  of  re- 

, eeiviug  the  money,  the  creditor  or  seller 
should  take  the  note  of  the  factor  or 
I agent,  payable  at  a future  day,  jus  an  ab- 
solute  jiaymeut,  the  principal  would  be 
disclmrgcd  from  the  debt.  3 Chit.  Com. 
Law,  2U4;  1 H.  A Aid.  14;  (i  H.  A <\ 
160  ; 7 R.  A C.  17.  When  such  a note 
I has  been  received  conditionally  and  not 
us  an  absolute  payment,  it  would  not 
have  the  effect  of  a payment  by  the 
1 principal ; and  whether  so  received  or 
not  is  a fact  to  be  decided  by  the  jury. 
1 Cowen,  R.  259,  883;  9 John.  R. 
310;  6 Cowen,  R.  1*1  ; 7 John.  R. 
311  ; 15  John.  R.  276;  8 Wend.  R. 
83;  6 Wend.  R.  475;  10  Wend.  R. 
271  ; 5 John.  R.  68;  1 Li  verm.  Ag. 
207. 

4.  — Payment  may  also  be  made  by  a 
third  person  a stranger  to  the  contract. 

5.  — In  the  payment  of  mortgages,  it 
is  a rule  that  the  personal  estate  shall  be 
applied  to  discharge  them  when  made  by 
the  testator  or  intestate  himself,  to  secure 
the  payment  of  a debt  clue  by  him,  1k.*- 
eause  the  personal  estate  was  benefit  ted 
by  the  money  borrowed;  and  it  makes 
no  difference  whether  the  mortgaged 
lands  have  been  devised,  or  come  to  tlio 
heir  by  descent.  2 Cruise,  J>ig.  147. 
The  testator  may,  however,  exempt  the 
personal  estate  from  tin*  payment,  and 
substitute  the  real  in  its  place.  Hut 
when  the  mortgage  was  not  given  by  the 
deceases],  but  lie  acquired  the  real  estate 
subject  to  it,  it  never  was  bis  debt,  aud 
therefore  his  personal  estate  is  not  bouud 
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to  pay  the  mortgage  debt,  but  it  must  be 
paid  by  the  real  estate.  2 Cruise,  Pig. 
104-8;  3 John.  Chan.  K.  252;  2 P. 
Wins.  (Jt»4,  n.  1 ; 2 Pro,  ('.  C.  57 ; 2 
Pro.  C.  C.  101,  152;  5 Ves.  jr.  R. 
534 ; 14  Yes.  417. 

0. — 2.  It  must  l>e  made  to  the  credi- 
tor himself,  or  his  assigns,  if  known,  or 
some  jH'rson  authorised  by  him,  either 
expressly  or  by  implication  ; a factor, 
Cowp.  251  ; a broker,  1 Maul.  A Solw. 
570;  4 lb.  500;  4 Taunt.  242;  1 
Stark.  Ca.  233. 

7.  — In  the  case  of  partners  and  other 
joint  creditors,  or  joint  executors  or  ad- 
ministrators, payment  to  one  is  generally 
a valid  payment.  When  an  infant  is  a 
creditor,  payment  must  be  made  to  bis 
guardian.  A payment  may  be  good 
when  made  to  a person  who  bad  no  au- 
thority to  receive  it,  if  the  creditor 
shall  afterwards  ratify  it.  Poth.  Obi. 
n.  528. 

8.  — 3.  Time  and  place  of  payment : 
first,  as  to  the  time.  When  the  contract 
is,  that  payment  shall  Ik:  made  at  a future 
time,  it  is  clear  that  nothing  can  be  de- 
manded until  after  it  lias  elapsed,  or 
other  condition  to  which  the  payment  is 
subject,  has  been  fulfilled  ; and  in  a case 
where  the  goods  hail  been  sold  at  six  or 
nine  months,  the  debtor  bad  the  option 
as  to  these  two  terms.  5 Taunt.  338. 
When  no  time  of  payment  is  mentioned 
in  the  agreement,  the  money  is  payable 
immediately.  1 Pet.  455 ; 4 Rand. 
34(5. 

9.  — Secondly,  the  payment  must  be 
made  at  the  place  agreed  upon  in  the 
contract;  but  in  the  absence  of  such 
agreement,  it  must  lx?  made  agreeably  to 
the  presumed  intention  of  the  parties, 
which  among  other  things,  may  be  ascer- 
tained by  the  nature  of  the  thing  to  be 
paid  or  delivered,  or  by  the  custom  in 
such  eases. 

10.  — 4.  How  the  payment  ought  to 
lx*  made.  To  make  a valid  payment,  so 
as  to  compel  the  receiver  to  take  it,  the 
whole  amount  due  must  Is;  paid  ; Poth. 
Obi.  n.  499,  or  n,  534,  French  edition; 
when  a part  is  accepted,  it  is  a payment 
pro  to nt o.  The  payment  must,  la;  made 
in  the  thing  agreed  upon ; but  when  it 


ought  to  be  made  in  money,  it  must  be 
made  in  the  lawful  coin  of  the  country, 
or  in  bank  notes  which  are  of  the  value 
, they  are  represented  to  he.  A payment 
made  in  bills  of  an  insolvent  bank, 
though  both  parties  may  be  ignorant  of 
its  insolvency,  it  has  been  held  did  not 
discharge  the  debt.  11  Venn.  570;  0 
Hill,  340;  but  see  1 W.  A S.  92;  8 
Vcrg.  175;  and  a payment  in  counter- 
feit bank  not«?w  is  a nullity.  2 Hawks, 
320;  3 Hawks,  508;  0 Hill,  840.  Jn 
general,  the  payment  of  a part  of  a debt, 
after  it  becomes  due,  will  not  discharge 
the  whole,  although  there  may  be  an 
agreement  by  the  debtor  that  it  should 
have  that  effect,  because  there  is  no  con- 
sideration for  such  agreement  Rut  see 
3 Kelly’s  R.  210,  contra.  A payment 
of  a part,  before  it  is  due,  will  discharge 
the  whole,  when  so  agreed. 

11.  — 5.  The  payment,  when  properly 
made,  discharges  the  debtor  from  his 
obligation.  Sometimes  a payment  ex- 
tinguishes several  obligations ; this  hap- 
pens when  the  thing  given  to  discharge 
an  obligation,  was  the  same  which  is  the 
object  of  another  obligation.  Poth.  Obi. 

559. 

12.  — A single  payment  may  discharge 
several  debts,  as,  for  example,  if  Peter 
Iks  indebted'  to  Paul  one  thousand  dol- 
lars, and  Paul  being  indebted  to  James, 
Paul  give  an  order  to  Peter  to  pay  James 
this  money ; the  payment  made  by  Peter 
to  James  discharges  both  the  obligations 
due  by  Peter  to  Paul,  and  by  Paul  to 
James.  Poth.  Ob.  n.  55 3.  This  rule, 
that  a payment  made  in  order  to  acquit 
or  discharge  an  obligation,  extinguishes 
the  other  obligations  which  have  the 
same  object,  takes  place  also  when  there 
are  several  debtors  as  regards  the  wholo 
of  them.  If,  for  example,  Peter  trust 
Paul  on  the  credit  of  James,  a payment 
by  Paul  discharges  both  himself  aud 
James.  Poth.  Obi.  n.  554. 

13.  — Rut  in  case  money  or  other 
things  have  been  delivered  to  a person 
who  was  supposed  to  be  entitled  to  them 
as  a creditor,  when  he  was  not,  this  is  not 
a payment,  and  the  whole,  if  nothing 
was  due,  or  if  the  debt  was  less  than  the 
amount  paid,  the  surplus,  may  be  re- 
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covered  in  action  for  money  bad  and 
received. 

Vide,  generally,  1 Com.  Dig.  473  ; 8 
Com.  Dig.  607;  16  Vin.  Ab.  206;  1 
Vcm.  by  Kaith.  3,  150  n. ; Yelv.  11  a; 

1 Salk.  22;  16  East,  12;  8 East,  It. 
Ill;  2 Yes.  jr.  11;  Phil.  Kv.  Index, 
h.  t. ; Stark.  Ev.  h.  t. ; Louis.  Code,  art. 
2129;  Ayl.  Pand.  565;  1 Sell.  Pr. 
277;  Dane’s  Ab.  Index,  h.  t.;  Toull. 
lib.  3,  tit.  3,  c.  5;  Panics,  pari  2,  tit.  2, 
c.  1 ; Merl.  Report.  b.  t. ; Obit.  Contr. 
Index,  h.  t. ; 3 Eng.  C.  L.  Rep.  130. 
As  to  what  transfer  will  amount  to  an 
assignment  or  a payment  and  extinguish- 
ment of  a claim,  see  6 John.  Cu.  It. 
395  : Id.  425  ; 2 Yes.  jr.  261  ; 18  Ves. 
jr.  384;  1 N.  II.  Rep.  167;  1 X.  II. 
llcp.  252 ; 2 X.  11.  Rep.  300;  3 John. 
Ch.  It.  53. 

PAYMENT,  pleading*.  The  name 
of  a plea  by  which  the  defendant  alleges 
that  be  has  paid  the  debt  claimed  iu  the 
declaration ; this  plea  must  conclude  to 
the  country.  4 Call,  371 ; Minor,  137. 

A ide  Solvit  ad  diem  ; Solvit  jiost  diem. 

PAYS.  The  country.  Trial  per  pays, 
is  a trial  by  the  country,  that  Is,  by  jury. 
Vide  /hu. 

PAX  REGIS,  Ei aj.  Into,  The  king’s 
peace.  In  ancient  times  I here  were  cer- 
tain limits  which  were  known  by  this 
name.  The  pax  regis,  or  the  verge  of 
the  court,  as  it  was  afterwards  called, 
exteudod  from  the  palace  gate  to  the  dis- 
tance of  three  miles,  three  furlongs,  three 
acres,  nine  feet,  nine  palms,  and  nine 
barley  corns.  Crabb's  C.  L.  41. 

PEACE,  is  the  tranquillity  enjoyed 
by  a political  society,  internally,  by  the 
good  order  which  reigns  among  its  mem- 
bers, and  externally,  by  the  good  under- 
standing it  hits  with  all  other  nations. 
Applied  to  the  internal  regulations  of  a 
nation,  poucc  imports,  iu  a technical  scusc, 
not  merely  a state  of  repose  and  security,  i 
as  opposed  to  one  of  violence  and  war- 
fart?,  but  likewise  a state  of  public  order 
anti  decorum.  Ham.  X.  P.  139;  12 
Mod.  566.  Vide,  generally,  Bac.  Ab. 
Prerogative,  D 4 ; Hale,  Hist.  P.  C.  160; 
3 Taunt.  It.  14;  1 15.  & A.  227  ; Peake, 
It.  89;  1 Esp.  It.  294;  Harr.  Dig.  Of- 
ficer, V 4;  2 Beuth.  Ev.  319,  note. 

Vol.  H.— 20 


PECK.  A measure  of  capacity,  equal 
[ to  two  gallons.  Vide  Measure. 

PECULATION,  civil  late.  Is  the 
unlawful  appropriation  by  a depositary 
of  public  funds,  to  his  own  use  or  that  of 
i others,  of  the  property  of  the  government 
entrusted  to  his  care.  Douiat,  Suppl.  au 
I Droit  Public,  liv.  3,  tit.  5. 

PELT  LI  Alt,  cedes.  laic.  In  England 
is  a particular  parish  or  church,  which 
has,  within  itself,  independent  of  the  or- 
dinary jurisdiction,  power  to  grant  pro- 
bate of  wills,  and  the  like.  1 Eng.  Reel. 
It.  72,  note ; Shelf,  on  Mar.  & Div.  538. 
Vide  Court  of  ltcculiurs. 

1 ‘EC U LI  1’ M , civil  la  w.  The  savings 
which  were  made  by  a son  or  slave  with 
the  consent  of  his  father  or  muster.  Inst. 
2,  9,  1 ; Dig.  15, 1,  5,  3;  Poth.  ad  Pand. 
lib.  50,  tit.  17,  c.  2,  art.  3. 

2. — A master  is  not  entitled  to  the 
1 extraordinary  earnings  of  his  apprentice, 
which  do  not  interfere  with  his  services 
so  as  to  affect  his  master’s  profits.  An 
apprentice  was  therefore  decreed  to  be 
entitled  to  salvage  in  opposition  to  his 
master’s  claim  for  it.  2 Crunch,  270. 

P EC  l’  X I A , civil  la  w,  property.  J 5y 
1 this  term  was  understood,  1,  money;  and 
2,  every  thing  which  constituted  the  pri- 
, vate  property  of  au  individual,  or  which 
was  a part  of  his  fortune ; a slave,  a field, 
a house,  and  the  like*,  were  so  considered. 

2.  — It  is  in  this  sense  the  law  of  the 
twelve  tables  said ; Vti  gniiujuc  jutter 
familias  legos* it  sujter  pecun id  tutelure 
rei  sua  } i/d  jus  esto,  In  whatever  man- 
ner a father  of  a family  may  have  dis- 
posal of  his  property,  or  of  the  tutorship 
of  his  things,  let  this  disposition  be  law. 
1 Lcyons  Klein.  du  Dr.  Civ.  Horn.  288. 

3.  — Flocks  were  the  first  riehes  of  the 
undents,  and  it  is  from  penis  that  the 
words  pecunia , pccuUum , pcculatus , are 
derived.  Co.  Lilt.  207. 

PECUNIARY.  That  which  relates 
to  money. 

2. — Pecuniary  punishment,  is  one 
which  imposes  a fine  on  a convict;  a pe- 
cuniary legacy  is  one  which  entitles  the 
legatee  to  receive  a sum  of  money,  aud 
not  a specific  chattel.  In  the  ecclesias- 
tical law,  by  pecuniary  causes  is  under- 
I stood  such  causes  as  arise  either  from 
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tlu*  withholding  ecclesiastical  dues  or  the 
doing  or  omitting  such  nets  relating  to 
the  church,  in  consequence  of  which  da- 
mage accrues  to  tint  plaintiff.  lu  Eng- 
land these  causes  are  cognizable  in  the 
ecclesiastical  Courts. 

PEDItlREE,  tlrscmUf  is  a succession 
of  degrees  from  the  origiu  ; it  is  the  state 
of  the  family  us  far  as  regards  the  rela- 
tionship of  the  different  members,  their 
births,  marriages  and  deaths;  this  term 
is  applied  to  persons  or  families,  who 
trace  their  origin  or  descent. 

2. — On  account  of  the  difficulty  of 
proving  in  the  ordinary  manner  by  living 
witnesses,  facts  which  occurred  in  remote 
times,  heunai/  evidence  ftp  v.)  has  been 
admitted  to  prove  a pedigree.  1 Phil. 
Ev.  180;  1 Stark.  Ev.  5o  ; 10  Serg.  & 
ltuwlc,  383  ; 2 Supp.  to  Ves.  Jr.  110; 
8 Com.  Dig.  583;  1 Pet.  337;  5 Pet. 
81 ; 13  Pet.  200  ; 1 Wheat.  6 ; 3 Wash. 
C.  C.  R.  243 ; 4 Wash.  C.  C.  R.  1»0. 
Yido  Itefrcnt ; Line. 

PEDIS  POSSESSIO.  A term  used 
to  exp  rose  an  actual  possession,  a firm 
foothold.  2 N.  & M.  343. 

PEDLARS,  are  persons  who  travel 
about  the  country  with  merchandise,  for 
the  purpose  of  selling  it.  They  are 
obliged  under  the  laws  of  (terhapa  all  the 
states  to  take  out  licenses;  aud  to  con- 
form to  the  regulations  which  those  laws 
establish. 

PEER.  Equal.  A man's  peers  are  his 
equals.  A man  is  to  be  tried  by  his  j/eers. 

2.  — In  England  and  some  other  coun- 
tries, this  is  a title  of  nobility  ; as,  peers 
of  the  realm.  In  the  United  States,  this 
equality  is  not  so  much  political  as  civil. 
A man  who  is  not  a citizen,  is  neverthe- 
less to  he  tried  by  citizens. 

3.  — Peerc**  is  a noblewoman,  the  wife 
of  a pear. 

PEINE  FORTE  ET  DURE,  Emj. 

hue,  a punishment  formerly  inflicted  in 
England,  on  a person  who,  being  arraign- 
ed of  felony,  refused  to  plead  und  put 
himself  on  his  trial,  and  stubbornly  sUmh! 
mute,  lie  was  to  be  laid  down  and  us 
much  weight  was  to  he  put  upon  him  as 
he  eould  bear,  and  more,  until  he  died. 
This  barbarous  punishment  has  been 
abolished.  Vide  Mute. 


PELT  WOOL.  The  wool  pulled  off 
the  skin  or  pelt  of  a dead  ram. 

PENAL.  That  which  may  ho  pun- 
ished ; that  which  inflicts  a punishment. 

Penal  ktatutks.  Are  those  which 
inflict  a penalty  for  the  violation  of  some 
of  their  provisions. 

2. — It  is  a rule  of  law  that  such  sta- 
tutes must  he  construed  strictly.  1 Rl. 
Com.  88;  Esp.  ou  Peu.  Actions,  1; 
Bose,  on  Oonv. ; Cro.  Jac.  415;  1 Com. 
Dig.  444;  5 Com.  Dig.  3(i();  1 Kent, 
Com.  467.  They  cannot,  therefore,  he 
extended  by  their  spirit  or  equity  to 
other  offences  than  those  clearly  described 
and  provided  for.  Paine,  11.  32;  6 
Craneh,  171. 

PENALTY  , row//-.,  is  a clause  in  an 
agreement,  by  which  the  obligor  agrees 
to  pay  a certain  sum  of  money,  if  lie 
shall  fail  to  fulfil  the  contract  contained 
in  another  clause  of  the  same  agreement. 

2.  — A penal  clause  in  an  agreement 
supposes  two  obligations,  one  of  which  is 
the  primitive  or  principal ; and  the  other, 
is  conditional  or  accessory. 

3.  — The  penal  obligation  differs  from 
an  alternative  obligation,  for  this  is  but 
one  in  its  essence ; while  a f/enalty  al- 
ways includes  two  distinct  engagements, 
and,  when  the  first  is  fulfilled,  the  second 
is  void.  When  a breach  has  taken  place 
the  obligee  has  his  option  to  require  the 
fulfilment  of  the  first  obligation,  or  the 
payment  of  the  penalty,  in  those  cases 
which  cannot  be  relieved  in  equity,  when 
the  penalty  is  considered  as  liquidated 
damages.  Dalloz,  Diet,  mots  Obligation 
avec  clause  penale. 

4.  — It  is  difficult,  in  many  cases,  to 
distinguish  between  u penalty  and  liqui- 
dated damages.  In  general,  the  courts 
have  inclined  to  consider  the  sum  re- 
served by  such  agreement  to  be  a penalty, 
rather  than  as  stipulated  damages,  (q.  v.) 

5.  — The  sum  will  be  considered  as  a 
penalty,  and  not  as  liquidated  damages, 
in  the  following  cases.  1.  When  the 
parties  to  the  agreement  have  expressly 
declared  the  sum  to  be  a penally,  and  no 
other  intent  is  to  be  collected  from  the 
instrument ; 2 Bos.  A P.  34(5;  1 J 1 . Bl. 
227;  1 Pick.  451;  4 Pick.  17i>;  7 
Wheat.  14;  3 John.  Oases,  2U7. — 2. 
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When  from  the  form  of  the  instrument, 
as  in  the  case  of  a money  bond,  it  is  suf- 
ficiently clear  a penalty  was  intended. — 
3.  When  it  is  doubtful  whether  the  sum 
was  intended  ns  a penalty  or  not,  and  a 
certain  damage  or  debt  is  made  payable 
on  the  face  of  the  instrument.  2 B.  k 
P.  350;  3 C.  & P.  240. — L When  the 
agreement  was  evidently  made  for  tin- 
attainment  of  another  object,  to  which 
the  sum  specified  is  wholly  collateral. 
11  Mass.  76;  15  Mass.  488;  1 Bro.  C. 
C.  418,  419. — 5.  When  the  agreement 
contains  several  matters,  of  different  de- , 
gives  of  importance,  and  yet  the  sum 
mentioned  is  payable  for  the  breach  of 
any,  even  the  least.  6 Bing.  141  ; 5 
Bing.  N.  0.  300;  7 Scott,  3(54. — 6. 
When  the  contract  is  not  under  seal  and 
the  damages  may  be  ascertained  and  es- 
timated ; and  this  though  the  parties 
have  expressly  declared  the  sum  to  Ik*  as 
liquidates]  damages.  2 B.  k Aid.  704  ; 

(»  B.  & C.  210;  4 Dali.  150;  5 Co  wen, 
144.  See  2 Greeul.  Ev.  § 258.  1 Holt 
N.  P.  C.  43;  1 Bing.  U.  302;  S.  C.  8 
Moore,  244 ; 4 Burr.  2220. 

6.  — The  penalty  remains  unaffected, 
although  the  condition  may  have  been 
partially  performed ; as  in  a ease  where 
the  {KUialty  was  one  thousand  dollars, 
and  the  condition  was  to  pay  an  annuity  | 
of  one  hundred  dollars  which  had  been 
paid  for  ton  years;  the  peualty  was  still 
valid.  5 Verm.  355. 

7.  — By  penalty  is  understood,  also, 
the  punishment  inflicted  by  law  for  its 
violation,  the  term  is  mostly  applied  to  a 
pecuniary  punishment.  See  6 Bet.  404  ; 
10  Wheat.  246;  1 Gall.  It.  20;  2 Gall. 
It.  515;  1 Mason,  It.  248;  3 John. 
Cas.  207 ; 1 Pick.  It.  451 ; 15  Mass. 
488;  7 John.  72;  4 Mass.  488;  8 
Mass.  223;  8 Com.  Dig.  846;  10  Via. 
Ah.  301  ; 1 Vcrn.  83,  n.;  1 Sauud.  58,  ! 
n.;  1 Swans.  318  ; 1 Wash.  C.  C.  It.  1 ; | 
2 Wash.  C.  C-  It.  323;  Paine,  C.  C.  It. 
601  ; 7 Wheat.  13. 

PENANCE,  reel.  It  nr,  is  an  ecclesias- 
tical punishment,  inflicted  by  an  eccle- 
siastical court,  for  some  spiritual  offence. 
Ayl.  Par.  420. 

PENCIL.  An  instrument  made  of 
plumbago,  black  lead,  red  chalk,  or  other  I 


suitable  substance,  for  writing  without 
ink. 

2. — It  luts  been  holden  that  a will 
written  with  a pencil,  could  not  on  this 
account  be  annulled.  1 Philliiu.  It.  1 ; 
2 Phillim.  173. 

PEN  DENTES,  o' n't  law.  The  fruits 
of  the  earth  not  yet  separated  from  the 
ground  ; the  fruits  hanging  by  the  roots. 
Krsk.  Inst.  B.  2,  Lit.  2,  s.  4. 

PENETRATION,  crimes,  the  act  of 
inserting  the  penis  in  the  female  organs 
of  generation.  9 Car.  & Payne,  118; 
S.  C.  38  E.  C.  L.  It.  63.  See  8 Car.  k 
Payne,  614;  34  E.  C.  L.  It.  562;  5 C. 
k P.  821 ; S.  C.  24  E.  C.  L.  It.  330; 

0 C.  k P.  31 ; Id.  752 ; 38  E.  C.  L.  It. 
320. 

2. — This  has  been  denied  to  he  suffi- 
cient to  constitute  a rape  without  omis- 
sion,  (q.  v.)  See  on  this  subject,  12  Co. 
37  ; Hawk.  bk.  1,  c.  41,  s.  3 ; 1 Hole, 
P.  C.  628 ; 1 East,  P.  C.  437,  8 ; ltuss. 
k lty.  C.  C.  519 ; 6 C.  k P.  351  ; 5 C. 
& P.  297,  321  ; S.  0.  24  E.  C.  L.  It. 
339  ; 1 Chit.  Med.  Jur.  886  to  805; 

1 Virg.  Cas.  307 ; 4 Mood.  Cr.  Cas. 
142,  337  ; 4 Car.  k P.  249  ; 1 Par.  & 
FonbL  488 ; % Mood.  & M.  N.  B. 
122;  1 Russ.  C.  k M.  560;  1 East, 
B.  C.  437. 

PENITENTIARY.  A prison  for  the 
punislmicut  of  convicts. 

2. — There  are  two  systems  of  peni- 
tentiaries in  the  United  States,  each  of 
which  is  claimed  to  be  the  best  by  its 
partizans.  The  Pennsylvania  system  and 
the  New  York  system.  By  the  former, 
convicts  are  lodged  in  separate,  well 
lighted,  and  well  ventilated  cells,  where 
they  are  required  to  work,  during  stated 
hours,  during  the  whole  time  of  their 
confinement;  they  arc  never  permitted 
to  see  or  speak  with  each  other.  Their 
usual  employments  are  sboeuiakiug, 
weaving,  winding  yarn,  picking  wool, 
and  such  like  business.  The  only  pun- 
ishments to  which  convicts  are  subject, 
are  the  privation  of  food  for  short  pe- 
riods, and  confinement  without  labour  in 
dark,  hut  well  aired  colls;  this  discipline 
has  been  found  sufficient  to  keep  perfect 
order;  the  whip  ami  all  other  corporal 
punishments  are  prohibited.  The  udvau- 
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togcs  of  the  plan  are  numerous.  Men 
cannot  long  remain  in  solitude  without 
labour;  convicts,  when  deprived  of  it, 
ask  it  as  a favour,  and  in  order  to  retain 
if,  use,  generally,  their  beat  exertions  to 
do  their  work  well ; being  entirely  se- 
cluded, they  are  of  course  unknown  to 
their  fellow  prisoners,  and  can  form  no 
combination  to  escape  while  in  prison,  or 
associations  to  prey  upon  society  when 
they  arc  out ; lieing  treated  with  kind- 
ness, and  afforded  books  for  their  instruc- 
tion and  amusement,  they  become  satis- 
fied that  society  docs  not  make  war  upon 
them,  and  more  disposal  to  return  to  it, 
which  they  are  not  prevented  doing  by 
the  exposure  of  their  fellow  prisoners, 
when  in  a strange  place;  the  labour  of 
the  convicts  tends  greatly  to  defray  the 
expenses  of  the  prison.  The  disadvan- 
tages which  were  anticipated  have  been 
found  to  be  groundless.  Among  these 
were,  that  the  prisoners  would  be  un- 
healthy ; experience  has  proved  the  con- 
trary ; that  they  would  become  insane, 
this  lues  also  hecn  found  to  be  otherwise; 
that  solitude  is  incompatible  with  the 
performance  of  business ; that  obedience 
to  the  discipline  of  the  prison  could  not 
be  enforced.  These  and  all  other  objec- 
tions to  this  system  arc,  by  its  friends, 
believed  to  be  without  force. 

3. — The  New  York  system  adopted  at 
Auburn,  which  was  probably  copied  from 
the  penitentiary  at  Ghent,  in  the  Neth- 
erlands, called  Li  Maison  de  Force,  is 
founded  on  the  system  of  isolation  and 
separation  as  well  as  that  of  Pennsylva- 
nia, Imt  with  this  difference,  that  in  the 
former  the  prisoners  are  confined  to  their 
separate  cells  during  the  night  only;  dur- 
ing the  working  hours  in  the  day  time 
they  labour  together  in  work-shops  ap- 
propriated to  their  use.  They  eat  their 
meals  together,  but  in  such  a manner  as 
not  to  he  able  to  sjieak  with  each  other. 
Silence  is  also  imposed  upon  them  at 
their  labour.  They  perform  the  labour 
of  carpenters,  blacksmiths,  weavers,  shoe- 
makers, tailors,  coopers,  gardeners,  wood 
sawyers,  &c.  The  discipline  of  the  prisou 
is  enforced  by  stripes,  inflicted  by  the 
assistant  keepers  on  the  backs  of  the 
prisoners,  though  this  punishment  is  j 


rarely  exercised.  The  advantages  of  this 
plan  arc,  that  the  convicts  are  in  solitary 
confinement  during  the  night;  that  their 
labour,  by  being  joint,  is  more  produc- 
tive; that,  inasmuch  as  a clergyman  is 
employed  to  preach  to  the  prisoners,  the 
system  affords  an  opportunity  for  mental 
and  moral  improvements.  Among  the 
objections  made  to  it  are,  that  the  pri- 
soners have  opportunities  of  communi- 
cating with  each  other,  and  of  forming 
plans  of  escape,  and  when  they  are  out 
of  prison,  of  associating  together  in  con- 
sequence of  their  previous  acquaintance, 
to  the  detriment  of  those  who  wish  to 
return  to  virtue,  and  to  the  danger  of  the 
public;  that  the  discipline  is  degrading, 
and  that  it.  engenders  bitter  resentment 
in  the  mind  of  the  convict. 

Vide,  generally,  on  the  subject  of 
penitentiaries,  Report  of  the  Commis- 
sioners, (Messrs.  King,  Sh&ler  and 
Wharton,)  on  the  Penal  Code  of  Penn- 
sylvania; I)e  Beaumont  and  De.  Toquc- 
ville,  on  the  Penitentiary  System  of  the 
United  States;  Mease  on  the  Peniten- 
tiary System  of  Pennsylvania;  Carey  on 
ditto;  Reports  of  the  Roston  Prison 
Discipline  Society ; Livingston's  excel- 
lent introductory  Report  to  the  Code  of 
Reform  and  Prison  Discipline,  prepared 
for  the  state  of  Louisiana ; Kncycl. 
Anieric.  art.  Prison  Discipline;  De 
l’Ktat  actucl  dea  Prisons  en  France,  par 
L.  M.  Moreau  Christ ophe;  Dalloz,  Diet, 
mot  Peine,  § 1,  n.  3,  and  Supplem.  mots 
Prisons  et  Rugncs. 

PENNSYLVANIA.  The  name  of 
one  of  the  original  states  of  the  United 
States  of  America.  Pennsylvania  was 
occupied  by  planters  of  various  nations, 
Dutch,  Swedes,  English  and  others,  hut 
obtniued  no  sejiuratc  name  until  the 
year  1681,  when  Charles  II.  granted  a 
charter  to  William  Penn,  by  which  ho 
became  its  proprietary,  saving,  however, 
allegiance  to  the  crown,  which  retained 
the  sovereignty  of  the  country.  This 
charter  authorized  the  proprietary,  his 
heirs  ami  successors,  by  and  with  the 
assent  of  the  freemen  of  the  country,  or 
their  deputies  assembled  for  the  purpose, 
to  make  laws.  Their  laws  were  required 
to  be  consonant  to  reason,  and  not  re- 
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pugnant  or  contrary,  but  ns  near  as  con- 
veniently could  be  to  the  laws  aud  sta- 
tutes of  England.  Pennsylvania  was 
governed  by  this  charter  till  the  period 
of  the  revolution. 

2.  — The  constitution  of  the  state  was 
adopted  on  the  second  day  of  September, 
1790,  and  amended  by  a convention 
selected  by  the  people,  on  the  twenty- 
second  day  of  February,  1838.  The 
powers  of  the  government  are  divided 
into  three  distinct  branches  : the  legisla- 
tive, the  executive  aud  the  judiciary. 

3.  — 1st.  The  by i xiativc  power  isvested 
in  a general  assembly,  which  consists  of 
a senate  and  house  of  representatives. 

4.  — 1.  The  scnntr  will  he  considered 
with  reference  to  the  qualification  of  the 
electors  ; the  qualification  of  the  mem- 
bers ; the  length  of  time  for  which  they 
are  elected  ; and  the  time  of  their  elec- 
tion. 1.  In  elections  by  the  citizens, 
every  white  freeman  of  the  age  of  twenty- 
one  years  having  resided  in  this  state  one 
year,  and  in  the  election  district  where  J 
he  offers  to  vote  ten  days  immediately  | 
preceding  such  election,  and  within  two 
years  paid  a state  or  county  tax,  which 
shall  have  been  assessed  at  least  ten  days 
before  the  election,  shall  enjoy  the  rights 
of  an  elector.  Put  a citizen  of  the 1 
United  States  who  had  previously  been 
a qualified  voter  of  this  state  aud  re- 
moved therefrom  aud  returned,  and  who  ' 
shall  have  resided  in  the  election  district 
aud  paid  taxes  as  aforesaid,  shall  be  en-  j 
titled  to  vote  after  residing  in  the  state 
six  months : Provided,  that  white  free- 
men, citizens  of  the  United  States,  be- 
tween the  ages  of  twenty-one  and  twenty-  ( 
two  years,  aud  having  resided  in  the 
state  one  year,  and  in  the  election  di.>- : 
trict  ten  days  as  aforesaid,  shall  be  enti- 
tled to  vote  although  they  shall  not  have  | 
paid  taxes.  Art.  3,  s.  1. — 2.  No  person 
shall  be  a .senator  who  shall  not  have  , 
attained  the  age  of  twenty-five  years  aud 
have  been  a citizen  and  inhabitant  of 
the  state  four  years  next  before  bis  elec-  ( 
tion,  and  the  last  year  thereof  an  inha- 
bitant of  the  district  for  which  he  shall 
be  chosen,  unless  he  shall  have  been 
absent  on  the  public  business  of  the  | 
United  Slates  or  of  this  state;  aud  no 


; person  elected  as  aforesaid,  shall  hold  the 
s;iid  office  after  he  shall  have  removed 
i from  such  district.  Art.  1,  s.  8. — 3.  The 
number  of  senators  shall  never  he  less 
than  one-fourth,  nor  greater  than  one- 
third  of  the  number  of  representatives. 
Art.  l,s.  0. — 4.  The  senators  hold  their 
office  for  three  years. — 5.  Their  election 
; takes  place  on  the  second  Tuesday  of 
! October,  one-third  of  the  senate  each 
year. 

5. — 2.  The  house  of  rrpresenta fives 
will  be  treated  of  in  the  same  manner 
which  has  been  observed  in  considering 
the  senate.  1.  The  electors  are  qualified 
in  the  saiuo  manner  as  the  electors  of 
the  senate. — 2.  No  person  shall  Ik?  a 
representative  who  shall  not  have  attain- 
ed the  age  of  twenty-one  years,  and 
have  been  a citizen  aud  inhabitant  of  the 
state  three  years  next  preceding  his  elec- 
tion, aud  the  last  year  thereof  an  inha- 
bitant of  the  district  in  and  for  which 
he  shall  be  chosen  a representative,  un- 
less he  shall  have  been  absent  on  tho 
public  business  of  the  United  States  or 
of  this  state.  Art.  1,  s.  3. — 3.  The 
number  of  representatives  shall  never 
be  less  thau  sixty,  nor  greater  than  one 
hundred.  Art..  1,  s.  4. — 4.  They  are 
elected  yearly. — 5.  Their  election  is  on 
the  second  Tuesday  of  October,  yearly. 

G. — 2d.  The  supreme  executive  |M>wer 
of  this  commonwealth  is  vested  in  a 
governor.  1 . lie  is  elected  by  the  elect- 
ors of  tho  legislature. — 2.  lie  must  be 
at  least  thirty  years  of  age,  and  have 
been  a citizen  and  an  inhabitant  of  the 
state  seven  years  next  before  his  elec- 
tion, unless  he  shall  have  been  absent  on 
the  public  business  of  the  United  States 
or  of  this  state.  Art.  2,  s.  4. — 3.  The 
governor  shall  hold  bis  office  during 
three  years  from  the  third  Tuesday  of 
January  next  ensuing  his  election,  and 
shall  not  be  capable  of  holding  it  longer 
than  six  in  any  term  of  nine  years.  Art. 
2,  s.  3. — 1.  His  princqml  duties  are 
enumerated  in  the  second  article  of  the 
constitution,  as  follows:  The  governor 
shall  at  stated  times  receive  for  his  ser- 
vices a compensation  which  shall  1x3 
neither  increased  nor  diminished  during 
the  period  for  which  he  shall  have  been 


310 


PEN 


PEN 


elected.  lie  shall  be  com  raandor-in -chief 
of  the  army  and  navy  of  this  common- 
wealth, and  of  the  militia,  except  when 
they  shall  Ik*  called  into  the  actual  ser- 
vice of  the  United  States.  He  shall 
appoint  a secretary  of  the  commonwealth 
during  pleasure ; and  he  shull  nominate, 
and  by  and  with  the  advice  and  consent 
of  the  senate  appoint,  all  judicial  officers 
of  courts  of  record,  unless  otherwise 
provided  for  in  this  constitution.  He 
shall  have  power  to  fill  all  vacancies  that 
may  happen  in  such  judicial  offices 
during  the  recess  of  the  senate,  by  grant- 1 
ing  commissions  which  shall  expire  at 
the  end  of  their  next  session : Pro- 1 
vidod,  that  in  acting  on  executive  nomi-  ( 
nations  the  senate  shall  sit  with  open 
doors,  and  in  confirming  or  rejecting 
the  nominations  of  the  governor,  the 
vote  shall  be  taken  by  yeas  aud  nays. 
He  shull  have  power  to  remit  fines  ami 
forfeitures,  and  grant  reprieves  and  par- 
dons, except  in  cases  of  impeachment. 
He  may  require  information  in  writing 
from  the  officers  in  the  executive  depart- 
ment, upon  any  subject  relating  to  the 
duties  of  their  respective  offices.  He 
shall,  from  time  to  time,  give  to  the 
general  assembly  information  of  the 
state  of  the  commonwealth,  and  recoin- 1 
mend  to  their  consideration  such  meu- 
su res  us  he  shall  judge  cxpedicut.  He 
may,  on  extraordinary  occasions,  convene 
the  general  assembly ; and,  in  case  of 
disagreement  between  the  two  houses 
with  respect  to  the  time  of  adjournment, 
adjourn  them  to  such  time  us  he  shall 
think  proper,  not  exceeding  four  months. 
He  shall  take  care  that  the  laws  be 
faithfully  executed.  In  ease  of  the  death 
or  resignation  of  the  governor,  or  of  his 
removal  from  office,  the  speaker  of  the 
senate  shall  exercise  the  office  of  gov- 
ernor uutil  another  governor  shall  be 
duly  qualified  ; hut  iu  such  case  another 
governor  shall  Ik  chosen  at  the  next  an- 1 
nual  election  of  representatives,  unless 
such  death,  resignation  or  removal  shall ' 
occur  within  three  calendar  months,  im- 
mediately preceding  such  next  annual 
election,  in  which  case  a governor  shall 
be  chosen  at  the  second  succeeding  an- 
nual election  of  representatives.  Aud  ( 


if  the  trial  of  a contested  election  shall 
continue  longer  than  uutil  the  third 
Monday  of  January  next  ensuing  the 
election  of  governor,  the  governor  of 
the  last  year,  or  the  speaker  of  the  sen- 
ate who  may  Ik  in  the  exercise  of  the 
executive  authority,  shall  continue  there- 
in until  the  determination  of  such  con- 
tested election,  and  until  a governor 
shall  Ik*  duly  qualified  as  aforesaid. 

7.  — 3d.  The  judicial  power  of  the 
commonwealth  is  vested  by  the  fifth  ar- 
ticle of  the  constitution  as  follows: 

§ 1.  The  judicial  power  of  this  com- 
monwealth shall  be  vested  in  a supreme 
court,  in  courts  of  oyer  and  terminer 
aud  genend  jail  delivery,  in  a court  of 
common  pleas,  orphans'  court,  register’s 
court,  and  a court  of  quarter  sessions  of 
the  |K*ace,  for  each  county;  iu  justices 
of  the  peace,  and  in  sueli  other  courts 
as  the  legislature  may  from  time  to  time 
establish. 

8.  — § 2.  The  judges  of  the  supreme 
court,  of  the  several  courts  of  common 
pleas,  and  of  such  other  courts  of  record 
as  are  or  shall  be  established  by  law, 
shall  Ik  nominated  by  the  governor,  and 
by  an«l  with  the  consent  of  the  senate 
appointed  and  commissioned  by  him. 
The  judges  of  the  supreme  court  shall 
hold  their  offices  for  the  term  of  fifteen 
years  if  they  shall  so  long  behave  them- 
selves well.  The  president  judges  of 
the  several  courts  of  common  pleas  and 
of  such  other  courts  of  record  as  are  or 
shall  be  established  by  law,  and  all  other 
judges  required  to  Ik  leamed  in  the  law, 
shall  hold  their  offices  for  the  term  of 
ten  years  if  they  sludl  so  long  behave 
themselves  well.  The  associate  judges 
of  the  courts  of  common  pleas  shall 
hold  their  offices  for  the  term  of  five 
years  if  they  shall  so  long  behave  them- 
selves well.  Hut  for  any  reasonable 
cause  which  shall  not  be  sufficient  ground 
of  impeachment,  the  governor  way  re- 
move any  of  them  on  the  address  of 
two- thirds  of  each  branch  of  the  legis- 
lature. The  judges  of  the  supreme 
court  and  the  presidents  of  the  several 
eourts  of  common  pleas,  shall  at  stated 
tintes  receive  for  their  services  an  ade- 
quate compensation  to  be  fixed  by  law, 
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which  shall  not  bo  diminished  during 1 
their  continuance  in  office,  but  they  shall 
receive  no  foes  or  perquisites  of  office, 
nor  hold  any  other  office  of  profit  under 
this  commonwealth. 

9.  — § 3.  Until  otherwise  directed  by 
law,  the  courts  of  common  pleas  shall 
continue  ns  at  present  established.  Not 
more  than  five  counties  shall  at  any  time 
be  included  in  one  judicial  district  or- 
ganized for  said  courts. 

10.  — § 4.  The  jurisdiction  of  the  su- 
preme court  shall  extend  over  the  state; 
and  the  judges  thereof  shall  by  virtue 
of  their  offices,  be  justices  of  oyer  and 
terminer  and  general  jail  delivery,  in  the 
several  counties. 

11.  — § 5.  The  judges  of  the  court  of 
common  picas,  in  each  county,  shall  by 
virtue  of  their  offices,  be  justices  of  oyer 
and  terminer  nud  general  jail  delivery, 
for  the  trial  of  capital  and  other  offend- 
ers therein  ; any  two  of  the  said  judges, 
the  president  being  one,  shall  be  a quo- 
rum ; but  they  shall  not  hold  a court  of 
oyer  and  terminer,  or  jail  delivery,  in 
any  county,  when  the  judges  of  the  su- 
preme court,  or  any  of  them,  shall  be 
sitting  in  the  same  county.  The  party 
accused,  as  well  as  the  commonwealth, 
may,  under  such  regulations  as  shall  be 
prescribed  by  law,  remove  the  indict- 
ment and  proceedings,  or  a transcript 
thereof,  into  the  supremo  court. 

12.  — § 0.  The  supreme  court,  and  the  1 
several  courts  of  common  pleas,  shall,  | 
besides  the  powers  heretofore  usually  ex- 
ercised by  them,  have  the  power  of  a 
court  of  chancery,  so  far  as  relates  to  the 
perpetuating  of  testimony,  the  obtaining  I 
of  evidence  from  places  not  within  the  1 
state,  and  the  care  of  the  persons  and  i 
estates  of  those  who  are  non  compotes 
mentis.  And  the  legislature  shall  vest 
in  the  said  courts  such  other  powers  to 
grant  relief  in  equity,  as  shall  be  found 
necessary;  and  may,  from  time  to  time, 
enlarge  or  diminish  those  powers,  or  vest 
them  in  such  other  courts  as  they  shall 
judge  proper  for  the  due  administration 
of  justice. 

13.  — § 7.  The  judges  of  the  court  of 
common  pleas  of  each  county,  any  two 
of  whom  shall  he  a quorum,  shall  com- 


pose the  court,  of  quarter  sessions  of  the 
peace,  and  orphans'  court  thereof:  and 
the  register  of  wills,  together  with  the 
said  judges,  or  any  two  of  them,  shall 
compose  the  register's  court  of  each 
county. 

14.  — § 8.  The  judges  of  the  courts 
of  common  pleas  shall,  within  their  re- 
spective counties,  have  the  like  powers 
with  the  judges  of  the  supreme  court,  to 
issue  writs  of  certiorari  to  the  justices  of 
the  peace,  and  to  cause  their  proceedings 
to  be  brought  before  them,  and  the  like 
right,  and  justice  to  be  done. 

15.  — § 9.  The  president  of  the  court 
in  each  circuit  within  such  circuit,  uud 
the  judges  of  the  court  of  common  pleas 
within  their  respective  counties,  shall  be 
justices  of  the  peace,  so  far  as  relates  to 
criminal  matters. 

16.  — § 10.  A register's  office,  for  the 
probate  of  wills  and  granting  letters  of 
administration,  and  an  office  for  the  re- 
cording of  deeds,  shall  he  kept  in  each 
county. 

17.  — § 11.  The  style  of  all  process 
shall  be  u The  commonwealth  of  Penn- 
sylvania." All  prosecutions  shall  Ikj 
carried  on  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Penn- 
sylvania, and  conclude,  “ against  the 
peace  aud  dignity  of  the  same.” 

PENNY.  The  name  of  an  English 
coin,  of  the  value  of  one-twelfth  part  of 
a shilling.  While  the  United  States 
were  colonics,  each  adopted  a monetary 
system  composed  of  pounds,  shillings, 
and  pence.  The  penny  varied  in  value 
in  the  different  colonies. 

PENNYWEIGHT.  A troy  weight 
which  weighs  twenty-four  grains,  or  one- 
twentieth  part  of  an  ounce.  Vide  Weights. 

PENSION.  It  is  a stated  aud  cer- 
tain allowance  granted  by  the  govern- 
ment to  an  individual,  or  those  who 
represent  him,  for  valuable  services  per- 
formed by  him  for  the  country,  l’he 
government  of  the  United  States,  has, 
by  general  laws,  granted  pensions  to 
revolutionary  soldiers,  vide  1 Story's 
I Laws  U.  S.  os,  101,  224,  804,  363, 
371,  451 ; 2 Ibid.  903,  915,983,  1008, 
1240;  3 Ibid.  16(52, 1747, 1778,1794, 
j 1825,  1927;  4 lb.  2112,  2270,  2329, 
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2336,  2366  ; to  naval  officers  ami  sailors, 1 
1 Stor.  L.  U.  S.  474,  677,  769 ; 2 Ibid. 
1284  ; 3 1565  ; to  the  army  gen- 

erally, 1 lb.  860,  412,448;  2 lb.  833  ; 

3 lb.  1573;  to  the  militia  generally,  1 
lb.  255,  360,  412,  488;  2 lb.  1382; 

3 lb.  1873 ; in  the  Seminole  war,  3 lb. 

1706. 

PENSIONER.  One  who  is  support- 
ed by  an  allowance  at  the  will  of  another. 
It  is  more  usually  applied  to  him  who 
receives  an  annuity  or  pension  from  the 
government. 

PEOPLE.  Tt  signifies  a state,  as,  the 
people  of  the  state  of  New  York;  a na- 
tion in  its  collective  and  political  capaci- 
ty. 4 T.  K.  783;  see  6 Pet.  S.  C. 
Rep.  467. 

2. — The  word  people  occurs  in  a policy 
of  insurance.  The  insurer  insures  against 
il  detainments  -of  all  kings,  princes  and 
people."  He  is  not  by  this  understood 
to  insure  against  any  promiscuous  or 
lawless  rabble  which  may  be  guilty  of 
attacking  or  detaining  a ship.  2 Marsh. 
Ins.  508.  Vide  liody  Politic  ; Nation. 

PER.  By.  When  a writ  of  entry 
is  sued  out  against  the  alienee,  or  de- 
scendant of  the  original  disseisor,  it  is 
then  said  to  be  brought  in  the  fwr,  be- 
cause the  writ  states  that  the  tenant  had 
not  the  entry  but  by  the  original  wrong 
doer.  3 131.  Com.  181.  See  Entry , 
writ  of. 

Per  capita,  by  the  head  or  polls. — 
This  term  is  applied  when  an  estate  is  to 
be  divided  share  and  share  alike.  For 
example,  if  a legacy  be  given  to  the 
issue  of  A 13,  and  A 13  at  the  time  of 
his  death,  shall  have  two  children  and 
two  grandchildren,  his  estate  shall  be  di- 
vided into  four  parts,  and  the  children 
ami  grandchildren  shall  each  have  one 
of  them.  3 Vos.  257 ; 13  Ves.  344. 
Vide  1 Rop.  on  Leg.  126,  130. 

Per  and  cui.  When  a writ  of  entry 
is  brought  against  a second  alienee  or 
descendant  from  the  disseisor,  it  Is  said 
to  be  in  the  \wr  and  cui,  because  the 
form  of  the  writ  is  that,  the  tenant  had 
not  entry  but  by  and  under  a prior 
alienee,  to  whom  the  intruder  himself 
demised  it.  2 131.  Com.  181.  See 
Entry , writ  of 


Per  fraudem.  A replication  to  a 
ph*a  where  something  has  been  pleaded 
which  would  be  a discharge,  if  it  had 
been  honestly  pleaded,  that  such  a tiling 
has  been  obtained  by  fraud  ; for  example, 
where  on  debt  on  a statute,  the  defend- 
ant pleads  a prior  action  depending,  if 
such  action  has  been  commenced  by 
fraud  the  plaintiff  may  reply  per  fraudem. 

2 Chit.  PI.  *675. 

Per  INFORTUNIUM,  criminal  law. — 
Homicide  jer  infortunium,  or  by  misad- 
venture, is  said  to  take  place  wheu  a man 
in  doing  a lawful  act,  without  any  intent 
to  hurt,  unfortunately  kills  another. 
Hawk.  bk.  1,  c.  11 ; Foster,  258,  259 ; 

3 Inst  56. 

Per  minas.  By  threats.  When  a 
man  is  compelled  to  enter  into  a contract 
by  threats  or  menaces,  and  cither  for 
fear  of  loss  of  life,  or  mayhem,  he  may 
avoid  it  afterwards.  1 Bl.  Com.  131  ; 
Bac.  Ab.  Duress  ; Id.  Murder  A.  See 
Duress. 

Per  my  f.t  per  tout.  By  every 
part  or  parcel  aud  by  the  whole.  A 
joint  tenant  of  lands  is  said  to  be  seised 
per  my  tt  [wr  font.  Litt.  s.  288.  See 
7 Mann.  A Or.  172,  note  (c). 

Pf.r  quod,  pleading , by  which ; 
whereby. 

2. — When  the  plaintiff  sues  for  an  in- 
jury to  his  relative  rights,  as  for  beating 
his  wife,  his  child,  or  his  servant,  it  is 
usual  to  lay  the  injury  with  a per  quod. 
In  such  case  after  complaining  of  the 
injury,  say  to  the  wife,  the  declaration 
proceeds,  “ insomuch  that  the  said  E F, 
(the  wife,)  by  means  of  the  premises, 
then  and  there  became  and  was  sick, 
sore,  lame,  aud  disordered,  aud  so  re- 
mained and  continued  for  a long  space 
of  time,  to  wit,  hitherto,  whereby  he,  the 
said  A B,  (the  plaintiff,)  lost,”  &C.  • 2 
; Chit.  PI.  422 ; 3 Bl.  Com.  140.  It 
seems  that  the  per  quod  is  not  traversa- 
ble. 1 Saund.  298 ; 1 Ld.  Raym.  410 ; 
2 Keb.  607 ; 1 Saund  23,  note  5. 

Per  stirpes,  by  stock ; by  roots. 

2. — When,  for  example,  a man  dies 
intestate,  leaving  children  and  grand- 
children, whose  parents  are  deceased, 
the  estate  Is  to  be  divided  not  per  capita, 
that  is  by  each  of  the  children  and 
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grandchildren  taking  a share,  but  /vr 
stirjMH,  by  each  of  the  children  taking  a 
share,  and  the  grandchildren,  the  chil- 
dren of  a deceased  child,  taking  a share 
to  be  afterwards  divided  among  them- 
selves r i apita. 

PE  R A M B II LATIOXE  FA  Cl  EX  D A , 
WRIT  D.E,  A Ing.  laic.  The  name  of 
writ  which  is  sued  by  consent  of  both 
parties,  when  they  are  in  doubt  as  to  the 
bounds  of  their  respective  estates ; it  is 
directed  to  the  sheriff  to  make  perambu- 
lation, and  to  set  the  bounds  and  limits 
between  them  in  certainty.  F.  X.  B. 
309. 

PERCH,  measure.  The  length  of 
sixteen  feet  and  a half : a pole  or  rod  of 
that  length.  Forty  perches  in  length  and 
four  in  breadth  make  an  acre*  of  land. 

PKRDONATK  > UTLAGARLE, 
Engl.  law.  A pardon  for  a man  who, 
for  contempt  in  not  yielding  obedience 
to  the  process  of  the  king’s  courts,  is 
outlawed,  and  afterwards,  of  his  own 
accord,  surrenders. 

PEREGRIXI,  civil  lair.  Under  the 
denomination  of  peregrini  were  compre- 
hended all  who  did  not  enjoy  any  capaci- 
ty of  the  law,  namely,  slaves,  alien  ene- 
mies, and  such  foreigners  as  belonged  to 
nations  with  which  the  Romans  had  not 
established  relations.  Fav.  I)r.  Rom. 
§ 60. 

PEREMPTORY.  Absolute;  posi- 
tive. A final  determination  to  act  with- 
out hope  of  renewing  or  altering.  Joined 
to  a substantive,  this  word  is  frequently 
used  in  law ; as  peremptory  action,  F. 
N.  B.  35,  38,  104,  108;  peremptory 
nonsuit,  Jb.  5,  11;  peremptory  excep- 
tion, Bract,  lib.  4,  c.  20;  peremptory 
undertaking,  3 Chit.  Praet.  112,  793; 
peremptory  challenge  of  jurors,  which  is 
the  right  to  challenge  without  assigning 
any  cause.  Inst.  4,  13,  9;  Code,  7, 
50,  2;  Id.  8,  3G,  8;  Dig.  5,  1,  70 
ct  73. 

PERFECT.  Something  complete. 

2. — This  term  is  applied  to  obligations 
in  order  to  distinguish  those  which  may 
be  enforced  by  law,  which  are  called 
perfect,  from  those  which  cannot  lx?  so 
enforced,  which  are  said  to  be  imperfect. 
Tide  Imperfect ; Obligations. 


PERFIDY  is  the  act  of  one  who  has 
engaged  his  faith  to  do  a thing,  and 
does  not  do  it,  but  does  the  contrary. 
Wolff,  $ 390. 

PERFORMANCE.  Theact  of  doing 
something;  the  thing  done  is  also  called 
performance;  as,  Paul  is  exonerated  from 
the  obligation  of  his  contract  by  its  j>er- 
formuncc. 

2. — When  a contract  has  been  made 
by  parol,  which,  under  the  statute  of 
frauds  and  perjuries,  could  not  be  en- 
forced, because  it  was  not  in  writing, 
and  the  party  scokiug  to  avoid  it,  has 
received  the  whole  or  a part  ]H*rformanco 
of  such  agreement,  lu*  cannot  afterwards 
avoid  it,  14  John.  15;  S.  C.  I John. 
Ch.  R.  273  ; and  such  part  performance 
will  enable  the  other  party  to  prove  it 
aliunde.  1 Pet.  C.  C.  R.  380;  1 Rand. 
R.  105;  1 Blackf.  R.  58;  2 Day,  R. 
255;  1 Desaus.  R.  350;  5 Day,  R.  07; 
1 Binn.  R.  218;  3 Paige,  II.  545;  1 
John.  Ch.  R.  131,  140.  Vide  Sjwcifc 
Performance. 

PERIL,  is  the  accident  by  which  a 
thing  is  lost  Ley.  Dr.  Rom.  § 911. 

1‘ERI  LS  OF  THE  SEA,  in  contracts. 
Bills  of  lading  generally  contain  an  ex- 
ception that  the  carrier  shall  not  be 
liable  for  “jtorils  of  the  sea.”  What  is 
the  precise  import  of  this  phrase  is  not 
perhaps  very  exactly  settled.  In  a strict 
sense,  the  words  perils  of  the  sea,  denote 
the  natural  accidents  peculiar  to  the  sea; 
but  in  more  than  one  instance  they  have 
been  held  to  extend  to  events  ii"t  attri- 
butable to  natural  causes.  For  instance, 
they  have  been  held  to  include  a capture 
by  pirates  on  the  high  sea ; and  a case 
of  loss  by  collision  by  two  ships,  where 
no  blame  is  imputable  to  either,  or  at  all 
events  not  to  the  injured  ship.  Abbott 
on  Sli.  P.  3,  e.  4,  §1,2, 3, 4, 5, 6;  Park. 
Ins.  c.  3 ; Marsh.  Ins.  B.  1,  c.  7,  p.  214; 

1 Bell’s  Comm.  579;  3 Kent's  Comm. 

1 251,  n.  (a) ; 8 Esp.  R.  67. 

2. — It  has  indeed  been  said,  that  by 
|M»rils  of  the  sea  are  properly  meant  no 
other  than  inevitable  perils  or  accidents 
upon  the  sea,  and,  that  by  such  perils 
or  accidents  common  carriers  are,  prima 
facie , excused,  whether  there  is  a bill 
of  lading  containing  the  expression  of 
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11  peril  of  the  sea,”  or  not.  1 Conn. 
Rep.  487. 

3.  — It  seems  that  the  phrase  jxrrfl*  of 
the  sea,  on  the  western  waters  of  the 
United  States,  signifies  and  includes 
peri/*  of  the  river.  3 Stew.  & Port.  176. 

4.  — If  the  law  is  so,  then  the  decisions 
upon  the  meaning  of  these  words  become 
important  in  a practical  view  in  all  cases 
of  maritime  or  water  carriage. 

5.  — It  seems  that  a loss,  occasioned 
by  leakage,  which  is  caused  by  nits  gnaw- 
ing a hole  in  the  bottom  of  the  vessel, 
is  not,  in  the  English  law,  deemed  a 
loss  by  peril  of  the  sea,  or  by  inevitable 
casualty.  1 Wils.  It.  281  j 4 Campb.  It. 
203.  Rut  if  the  master  had  used  all 
reasonable  precautions  to  prevent  such 
loss,  as  by  having  a cat  on  board,  it 
seems  agreed,  it  would  be  a peril  of  the 
sea,  or  inevitable  accident.  Abbott  on 
Shipp,  p.  3,  c.  3,  § 9 ; but  see  3 Kent’s 
Comm.  243,  and  note  (c).  In  confor- 
mity to  this  rule,  the  destruction  of 
goods  at  sea  by  rats  has,  in  Pennsyl- 
vania, been  held  a peril  of  the  sea,  where 
there  has  been  no  default  in  the  carrier. 

1 Rinn.  592 ; but  see  G Cowen,  R.  2GG, 
and  3 Kent’s  Com.  248,  n.  (c).  Ou  the 
other  hand,  the  destruction  of  a ship’s 
bottom  by  worms  in  the  course  of  a 
voyage,  has,  both  in  America  and  Eng- 
land, been  deemed  not  to  be  a peril  of  i 
the  sea,  upon  the  ground,  it  would  seem, 
that  it  is  a loss  by  ordinary  wear  and 
decay.  Park,  on  Ins.  c.  3 ; 1 Esp.  R. 
444 ; 2 Mass.  R.  429 ; but  see  2 Cain. 
R.  85.  See  generally,  Act  of  GW,*  For- 
tuitous Event;  Marsh.  Ins.  eh.  7;  and 
ch.  12,  § 1 ; Hildy.  on  Mar.  Ins.  270. 

PERIPHRASIS.  Circumlocution ; 
the  use  of  other  words  to  express  the 
sense  of  one. 

2. — Soino  words  arc  so  technical  in 
their  meaning  that  in  charging  offences 
in  indictments  they  must  be  used  or  the 
indictment  will  not  be  sustained ; for 
example,  an  indictment  for  treason  must 
contain  the  word  traitorously , (q.  v);  an 
indictment  for  burglary,  bunjlat  iously, 
q.  V.);  and  feloniously , (<j.  v.)  must 
>o  introduced  into  every  indictment  for 
felony.  1 (.’kitty's  Cr.  Law,  242 ; 3 Inst. 
15 ; Carth.  319 ; 2 Hale,  P.  C.  172,  184; 


4 Rl.  Com.  307  ; Hawk.  R.  2,  c.  25,  h. 
55;  1 East,  P.  C.  115;  Rac.  Ab.  Indict* 
ment,  G 1 ; Com.  Dig.  ludictmcut,  G G ; 
Cro.  C.  C.  37. 

TO  PERISH.  To  come  to  an  end; 
to  cease  to  be ; to  die. 

2. — What  has  never  existed  cannot 
bo  said  to  have  perished. 

8. — When  two  or  more  persons  dio 
by  the  same  accident,  jus  a shipwreck, 
no  presumption  arises  that  one  perished 
before  the  other.  Vido  Death;  Sur- 
vivorship. 

PERISHABLE  GOODS.  Goods 
which  are  lessened  in  value  and  become 
worse  by  being  kept.  Vide  Dona  Peri- 
tura. 

PERJURY,  crim.  laic.  This  offence 
at  cominou  law  is  defined  to  be  a wilful 
false  oath,  by  one  who  being  lawfully 
required  to  depose  the  truth  iu  any  judi- 
cial proceedings,  swears  absolutely  in  a 
matter  material  to  the  point  in  question, 
whether  he  be  believed  or  not. 

2. — If  we  aualysc  this  definition  we 
will  find,  1st,  that,  the  oath  must  be  wil- 
ful; 2d,  that  it  must  be  false;  3d,  that 
the  party  was  lawfully  sworn;  4th,  that 
the  proceeding  was  judicial ; 5th,  that 
the  assertion  was  absolute;  6th,  that  the 
falsehood  was  material  to  the  point  in 
question. 

8. — 1.  Tfie  intention  must  be  wilful. 
The  oath  must  be  taken  and  the  false- 
hood asserted  with  deliberation,  and  a 
consciousness  of  the  nature  of  the  state- 
ment made;  for  if  it  has  arisen  iu  conse- 
quence of  inadvertency,  surprise  or  mis- 
take of  the  import  of  the  question,  there 
was  no  corrupt  motive,  Hawk.  R.  1,  c.  G9, 
s.  2;  but  one  who  swears  wilfully  and 
deliberately  to  a matter  which  he  rashly 
believes,  which  is  false,  and  which  he 
had  uo  probable  cause  for  believing,  is 
guilty  of  perjury.  G Rinn.  R.  249.  Seo 
1 Raldw.  870;  1 Rnilcy,  50. 

4. — 2.  The  with  must  be  false.  The 
party  must  believe  what  he  is  swearing 
is  fictitious;  for,  if  intending  to  deceive, 
he  asserts  that  which  may  happen  to  be 
true,  without  any  knowledge  of  the  fact, 
lie  is  equally  criminal,  and  the  accidental 
I truth  of  his  evidence  will  not  excuse  him. 
1 3 lust.  IGG;  llawk.  R.  1,  c.  09,  s.  G. 
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5. — 3.  The  party  must  be  lawfully 
sworn.  The  person  by  whom  the  oath 
is  Administered  must  have  competent 
authority  to  receive  it;  an  oath,  there- 
fore, taken  before  a private  person,  or 
before  an  officer  having  no  jurisdiction, 
will  not  amount  to  perjury.  3 Inst.  100; 

1 Johns.  R.  408;  0 Co  wen,  It.  30;  3 
M 'Cord,  It.  308;  4 M’Cord,  it.  105;  2 
Kuss.  on  Or.  520;  3 Carr.  & Payne, 
410;  S.  C.  14  Eng.  Com.  Law  ltep. 
870;  2 Chiu.  Cr.  Law,  304;  4 llawks, 
182;  1 S.  & M.  540;  3 M’Cord,  308; 

2 Hayw.  50  ; 8 Pick.  453. 

0.— — 1.  Tier  proceedings  must  be  judi- 
cial. Proceedings  before  those  who  are 
in  any  way  entrusted  with  the  adminis- 
tration of  justice,  in  respect  of  any  matter 
regularly  before  them,  are  considered  as 
judicial  for  this  purpose.  2 Chitt.  Crim. 
C.  303 ; 2 Jtuss.  on  Cr.  518 ; Hawk.  H. 
1,  c.  01),  s.  3.  Vide,  3 Yeatcs,  It.  414 ; 
9 Pet.  ltep.  238.  Perjury  cannot  there- 
fore be  committed  in  a ease  of  which  the 
court  had  no  jurisdiction.  4 Hawks,  182 ; 
2 Hayw.  56;  3 .M’Cord,  308;  8 Pick. 
453 ; 1 N.  & Me.  540. 

7.  — 5.  The  assertion  must  be  absolute. 
If  a man,  however,  swears  that  he  believes 
that  to  be  true  which  he  knows  to  be 
false,  it  will  be  perjury.  2 Russ.  on  Cr. 
518  ; 3 Wils.  427  ; 2 Bl.  ltep.  881 ; 1 
Leach,  242;  G 13inn.  ltep.  249;  Lofft’s 
Gilb.  Ev.  602. 

8.  — 0.  The  oath  must  be.  material  to 
the  question  depending.  Where  the  facts 
sworn  to  are  wholly  foreign  from  the 
purpose  and  altogether  immaterial,  to 
the  matter  iu  question,  the  oath  does 
not  amount  to  a legal  perjury.  2 Russel 
on  Cr.  521 ; 3 Inst.  107 ; 8 Ves.  jun.  35; 
2 Hollo,  41,  42,  3G9 ; 1 Hawk.  13.  1,  c. 
09,  s.  8;  Bao.  Ab.  Perjury,  (A);  2 N. 
& M.  118;  2 Mis.  It.  158. 

9.  — It  is  not  within  the  plan  of  this 
work  to  cite  all  the  statutes  passed  by 
the  general  government,  or  the  several 
states  on  the  subject  of  perjury.  It  is 
projicr,  however,  here  to  transcribe  a part 
of  the  13th  section  of  the  act  of  congress 
of  March  3,  1825,  which  provides  as 
follows:  “If  any  j>erson  in  any  case, 
matter,  hearing,  or  other  proceeding, 
when  au  oath  or  affirmation  shall  be  re- 


quired to  be  taken  or  administered  under 
or  by  any  law  or  laws  of  the  United 
States,  shall,  upon  the  taking  of  such 
oath  or  affirmation,  knowingly  and  wil- 
lingly swear  or  affirm  falsely,  every  per- 
son, so  offending,  shall  be  deemed  gnilty 
of  perjury,  and  shall,  on  conviction  there- 
of, be  punished  by  line,  not  exceeding 
two  thousand  dollars,  and  by  imprison- 
ment and  eoiiiiuement  to  hard  labour, 
not  exceeding  five  years,  according  to 
the  aggravation  of  the  offence.  And  if 
any  person  or  persons  shall  knowingly 
or  willingly  procure  any  such  peijury  to 
bo  committed,  ever}'  person  so  offending 
shall  be  deemed  guilty  of  subornation 
of  perjury,  and  shall,  on  conviction 
thereof,  be  punished  by  fine,  not  exceed- 
ing two  thousand  dollars,  and  by  impris- 
onment and  confinement  to  bard  labour, 
not  exceeding  five  years,  according  to  the 
aggravation  of  the  offence.” 

10. — In  general  it  may  be  observed 
that  an  affirmation  when  if  it  were  an 
oath  would  be  perjury,  is  also  a perjury. 
Vide,  generally,  10  Yin.  Abr. 307 ; Baa 
Abr.  h.  t. ; Com.  Dig.  Justices  of  the 
Peace,  B.  102  to  106;  4 Bl.  Comm.  137 
to  139;  3 Inst.  163  to  168 ; Hawk.  13.  1, 
c.  69 ; Russ,  on  Cr.  13.  5,  c.  1 ; 2 Chitt. 
Cr.  L.  c.  9;  Roscoo  on  Cr.  Ev.  h.  t. ; 
Burn’s  J.  h.  t. ; Williams’s  J.  h.  t. 

PERMISSION,  is  a license  to  do  a 
thing ; an  authority  to  do  an  act  which 
without  such  authority  would  have  been 
unlawful.  A permission  differs  from  a 
law,  it  is  a check  upon  the  operations  of 
the  law. 

2.  — Permissions  arc  express  or  im- 
plied. 1.  Express  permissions  derogate 
from  something  which  before  was  for- 
bidden, and  may  operate  iu  favour  of  one 
or  more  persons,  or  for  the  performance 
of  ono  or  more  acts,  or  for  a longer  or 
shorter  time.  2.  Implied  arc  those  which 
arise  from  the  fact  that  the  law  has  not 
forbidden  the  act  to  be  done. 

3.  — But  although  permissions  do  not 
operate  as  laws,  in  respect  of  those  per- 
sons in  whose  favour  they  are  granted ; 
yet  t hey  are  laws  as  to  others.  See  License. 

PERMIT.  A license  or  warrant  to 
do  something  not  forbidden  by  law ; as, 
to  laud  goods  imported  into  the  United 
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States,  after  the  duties  have  been  jwid 
or  secured  to  lx.*  paid.  Act  of  Cong,  of 
2d  March,  1799,  s.  49,  el.  2.  See  form 
of  such  a permit,  Gord.  Pig.  Appendix, 
No.  II.  4(5. 

PERMUTATION,  civil  laic , ex- 
change  ; barter. 

2.  — This  contract  is  formed  by  the 
consent  of  the  parties,  but  delivery  is  in- 
dispensable ; for,  without  it,  it  is  a mere 
agreement.  Dig.  81,  77,  4;  Code,  4, 
64,  3. 

3.  — Permutation  differs  from  sale  in 
this,  that  in  the  former  a delivery  of  the 
articles  sold  must  be  made,  while  in  the 
latter  it  is  unnecessary.  It  agrees  with 
the  contract  of  sale,  however,  in  the  fol- 
lowing particulars:  1,  that  he  to  whom 
the  delivery  is  made  acquires  the  right 
or  faculty  of  prescribing.  Dig.  41,  3, 
4,  17;  2,  that  the  contracting  parties 
are  bound  to  guaranty  to  each  other  the 
title  of  the  things  delivered,  Code,  4,  64, 
1 ; 3,  that  they  are  bound  to  take  back 
the  things  delivered,  when  they  have 
latent  defects  which  they  have  concealed. 
Dig.  21,  1,  63.  Sec  A so  & Man,  Inst. 
11.  2,  t.  16,  c.  1;  J filiation;  Transfer. 

PERNANCY.  This  word,  which  is 
derived  from  the  French  prendre , to  take, 
signifies  a taking  or  receiving. 

PERNOR  OF  PROFITS,  lie  who 
.receives  the  profits  of  lauds,  Ac.  A cestui 
qitr  usr,  who  is  legally  entitled  and  ac- 
tually does  receive  the  profits,  is  the 
pernor  of  profits. 

PERPETUAL.  That  which  is  to  last 
without  limitation  as  to  time ; as,  a perpe- 
tual statute,  which  is  one  without  limit  as 
to  time,  although  not  expressed  to  be  so. 

PERPETUATING  TESTIMONY. 

is  tin;  act  by  which  testimony  is  reduced 
to  writing  as  prescribed  by  law,  so  that 
the  same  shall  bo  read  in  evidence  in 
some  suit  or  legal  proceedings  to  be 
thereafter  instituted.  Vide  Bill  to  j>er- 
prtuate  testimony. 

PERPETUITY,  in  ettaO**,  may  be 
defined  to  be  any  limitation  tending  to 
take  the  subject  of  it  out  of  commerce 
for  a longer  period  than  a life  or  lives 
in  being,  and  twenty-one  years  beyond ; 
and  in  case  of  a posthumous  child,  a few 
months  more,  allowing  for  the  term  of 


gestation,  Randell  on  Perpetuities,  48 ; 
or  it  is  such  a limitation  of  property  as 
renders  it  unalienable  beyond  the  period 
allowed  by  law.  Gilbert  on  Uses,  by 
Sugdcn,  260,  note. 

2. — Mr.  Justice  Powell,  in  Scatter- 
good  v.  Edge,  12  Mod.  278,  distinguish- 
ed perpetuities  into  two  sorts,  absolute 
and  (jualifi'Kl ; meaning  thereby,  as  it  is 
apprehended,  a distinction  l»etween  a 
plain,  direct  and  palpable  perpetuity,  and 
the  case  w here  an  estate  is  limited  on  a 
contingency,  which  might  happen  within 
a reasonable  compass  of  time,  but  where 
the  estate  nevertheless,  from  the  nature 
of  the  limitation,  might  be  kept  out  of 
commerce  longer  than  wrus  thought  agreea- 
ble to  the  policy  of  the  common  law. 
Rut  this  distinction  would  not  now  lead 
to  a better  understanding  or  explanation 
of  the  subject ; for  whether  an  estate  be 
so  limited  that  it  cannot  take  effect,  until 
a period  too  much  protracted,  or  whether 
on  a contingency  which  may  happen 
within  a moderate  compass  of  time,  it 
equally  falls  within  the  line  of  perpetuity 
and  the  limitation  is  therefore  void ; for 
it  is  not  sufficient  that  an  estate  may 
vest  within  the  time  allowed,  but  the  rule 
requires  that  it  must.  Randell  on  Pcrp. 
49.  Vide  Cruise,  Dig.  tit.  32,  c.  23  ; 1 
Supp.  to  Ves.  Jr.  406;  2 Ves.  Jr.  357 ; 
3 Saund.  388  h.  note;  Com.  Dig.  Chan- 
cery, ("4  G 1 ) ; 3 Chan.  Cae.  1 . 

PERQUISITES,  in  its  most  exten- 
sive seuse,  perquisites  signifies  any  thing 
gotten  by  industry,  or  purchased  with 
money,  different  from  that  which  descends 
from  a father  or  ancestor.  Bract,  lib.  2, 
c.  30,  n.  3 ; et  lib.  4,  c.  22.  In  a more 
limited  sense  it  means  something  gained 
by  a place  or  office  beyond  die  regular 
salary  or  fee. 

PERSON.  This  word  is  applied  to 
men,  women,  and  children,  who  are  called 
natural  persons. 

2.  — It  is  also  used  to  denote  a corpo- 
ration, which  is  an  artificial  person.  1 
Rl.  Com.  123;  4 Ring.  669;  S.  C.  33, 
Eng.  C.  L.  It.  488;  Wooddes.  Lect, 
116;  Rae.  Us.  57;  1 Mod.  164. 

3.  — Rut  when  the  word  “ persons"  is 
spoken  of  in  legislative  acts,  natural  per- 
sons will  be  intended,  unless  something 
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appear  in  tlie  context  to  show  that  it 
applies  so  artificial  persons.  1 Scam.  R. 

ns. 

4.  — Natural  persons  are  divided  into 
males,  or  men ; and  females,  or  women. 
Men  arc  capable  of  all  kinds  of  engage- 
ments and  functions,  unless  by  reasons 
applying  to  particular  individuals.  Wo- 
men cannot  be  appointed  to  any  public 
office,  nor  perform  any  civil  functions, 
except  those  which  the  law  specially  de- 
clares them  capable  of  exercising.  Civ. 
Code  of  Lo.  art.  25. 

5.  — They  are  also  sometimes  divided 
into  free  persons  and  slaves.  Freemen 
are  those  who  have  preserved  their  natural 
liberty,  that  is  to  say,  who  have  the  right 
of  doing  what  is  not  forbidden  by  the 
law.  A slave  is  one  who  is  in  the  power 
of  a master  to  whom  he  belongs.  Slaves 
are  sometimes  ranked  not  with  persons 
but  things.  Rut  sometimes  they  are 
considered  as  persons,  for  example,  a 
negro  is  in  contemplation  of  law  a person, 
so  as  to  be  capable  of  committing  a riot 
in  conjunction  with  white  men.  1 Ray, 
358.  Vide  Man. 

<5. — Persons  are  also  divided  into  citi- 
zens, (q.  v.)  and  aliens,  (q.  v.)  when 
viewed  with  regard  to  their  political 
rights.  When  they  are  considered  in 
relation  to  their  civil  rights,  they  are 
living  or  civilly  dead.  V ide  Civil  JJtath ; 
outlaws;  and  infamous  person. 

7.  — Persons  arc  divided  into  legiti- 
- mates  or  bastards,  when  examined  as  to 
their  rights  by  birth. 

8.  — When  viewed  in  their  domestic 
relations,  they  are  divided  into  parents 
and  children;  husbands  and  wives;  guar- 
dians and  wards ; and  masters  and  ser- 
vants. 

9.  — For  the  derivation  of  the  word 
person,  as  it  is  understood  in  law,  see  1 
Toull.  n.  1 68. 

PE KS( ).\T  ABLE.  Having  the  capaci- 
ties of  a person  ; for  example,  the  de- 
fendant was  judged  personable  to  main- 
tain this  action.  Old  Nat.  Rrev.  142. 
This  word  is  obsolete. 

PERSONAL,  belonging  to  the  per- 
son. 

2. — This  adjective  is  frequently  em- 
ployed in  connexion  with  substantives, 


things,  goods,  chattels,  actions,  right, 
duties,  and  the  like;  as  personal  estate, 
put  in  oppositiou  to  real  estate ; personal 
actions,  in  contradistinction  to  real  ac- 
tions; personal  rights  are  those  which 
belong  to  the  person ; personal  duties 
are  those  which  are  to  be  performed  in 
person. 

Personal  actions.  Personal  actions 
are  those  brought  for  the  specific  goods 
and  chattels;  or  for  damages  or  other 
redress  for  breach  of  contract  or  for  in- 
juries of  every  other  description;  the 
specific  recovery  of  lands,  tenements  and 
hereditaments  only  excepted.  Vide  Ac- 
tions, and  1 Com.  Rig.  200,  450;  1 
Vin.  Ah.  197. 

Personal  property,  is  the  right  or 
interest  which  a man  has  in  things  )»cr- 
sonul;  it  consists  of  things  temjMirary 
and  movable,  and  includes  all  subjects 
of  property  not  of  a freehold  nature, 
nor  dependable  to  the  heirs  at  law. 
Things  of  a movable  nature,  when  a 
right  can  be  had  in  them,  are  personal 
property,  hut  some  things  movable  are 
not  the  subject  of  property ; as  light 
and  air.  Under  the  term  personal  pro- 
perty, is  also  included  some  property 
which  is  in  its  uature  immovable,  dis- 
tinguished by  the  name  of  chattels  real, 
as  an  estate  for  years;  ami  fixtures, 
(q.  v.)  are  sometimes  classed  among  i>er- 
sonal  property. 

2.  — It  is  a general  principle  of  Ame- 
rican law,  that  stock  held  in  corporations 
is  to  bo  considered  as  personal  property. 
Walk.  Introd.  211  ; 4 Dane’s  Ab.  070; 
Still,  on  Land  Tit.  71  ; 1 Ilill.  Ab.  18; 
though  it  was  held  that  such  stock  was 
real  estate,  2 Coun.  R.  507 ; but,  this 
being  found  inconvenient,  the  law  was 
changed  by  the  legislature. 

3.  — Property  in  personal  chattels  is 
either  absolute  or  qualified ; absolute, 
when  the  owner  lias  a complete  title  and 
full  dominion  over  it ; qualified,  when 
he  has  a temporary  or  sjHrcial  interest, 
liable  to  be  totally  divested  on  the  hap- 
pening of  some  particular  event;  2 Kent, 
Com.  281. 

4.  — Considered  in  relation  to  its  use, 
personal  property  is  either  in  possession, 
that  is  in  the  actual  enjoyment  of  the 
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owner,  or,  in  action,  tlmt  is,  not  in  liin 
possession,  but  in  the  possession  of  an- 
other, and  recoverable  by  action. 

5. — Title  to  personal  projierty  is  ac- 
quired, 1st,  by  original  acquisition  by  oc- 
cupancy, ns,  by  capture  in  war,  by  finding 
a lost  tiling;  2d,  by  original  acquisition 
by  accession ; 3d,  by  original  acquisition, 
by  intellectual  labour,  us  copy -rights  anil 
patents  for  inventions;  4th,  by  transfer 
which  is  by  act  of  law;  1 , by  forfeiture ; 
2,  by  judgment;  3,  by  insolvency ; 4,  by 
intestacy ; 5,  by  transfer  by  act  of  the 
party,  1 , (lifts,  2,  Sale.  Vide,  generally, 
Hi  Vin.  Ab.  335;  8 Com.  IHg.  474; 
Il>.  502;  1 Supp.  to  Ves.  dr.  41),  121, 
160,  IDS,  265,  368,  9,  399,  4 12,  478  ; 
2 End.  10,  40,  129,  290,  291,  341  ; 1 
Torn.  3,  170,  412;  2 Salk.  449;  2 
Ves.  dr.  59,  336,  170,  261,  271,  0*3; 
7 Ves.  453.  See  1 *ew}  Property ; Real 
proparty. 

Personal  representatives.  These 
words  are  construed  to  mean  the  execu- 
tors or  administrators  of  the  person  de- 
ceased. 0 Mad.  R.  159;  2 Mad.  K. 
155;  ft  Ves.  402;  1 Madd.  Ch.  JOS. 

PERSONALITY  OF  LAWS.  Those 

laws  which  regulate  the  condition,  state, 
or  capacity  of  persons.  The  term  is 
used  in  opposition  to  those  laws  which 
concern  property,  whether  real  or  per- 
sonal, and  tilings.  See  Story,  Conti,  of 
L.  28  ; and  Reality  of  fairs. 

PERSONALTY.  An  abstract  of 
personal ; as,  the  action  is  in  the  person- 
alty, that  is,  it  is  brought  against  a per- 
son for  a personal  duty  which  he  owes. 
It  also  signifies  what  belongs  to  the  per- 
son ; as,  personal  property. 

TO  PERSONATE,  trim,  lair.  The 
act  of  assuming  the  character  of  another 
without  lawful  authority,  and,  in  such 
character,  doing  something  to  his  preju-  ( 
dice,  or  to  the  prejudice  of  another, 
without  his  will  or  consent. 

2.  — The  bare  fact  of  personating  an- 
other for  the  purposes  of  fraud,  is  no  more 
than  a cheat  or  misdemeanor  at  common 
law,  and  punishable  as  such.  2 East, 
P.  C.  10 ID;  2 Russ,  on  Cr.  479. 

3.  — Ry  the  act  of  congress  of  the  ; 
80th  April,  1790,  s.  15,  1 Story’s  Laws 
U.  S.  80,  it  is  enacted,  that  “ if  any  ( 


person  shall  acknowledge,  or  procure  to 
be  acknowledged,  in  any  court  of  the 
United  States,  any  recognizance,  bail  or 
judgment,  in  the  name  or  names  of  any 
other  person  or  persons  not  privy  or  con- 
senting to  the  same,  every  such  person 
or  persons,  on  conviction  thereof,  shall  be 
fined  uot  exceeding  five  thousand  dol- 
lars, or  he  imprisoned  not  exceeding 
seven  years,  and  whipped  not  exceeding 
thirty-nine  stripes.  Provided  neverthe- 
less, that  this  act  shall  not  extend  to  the 
acknowledgment  of  any  judgment  or 
judgments  by  any  attorney  or  attorneys, 
duly  admitted,  for  any  person  or  per- 
sons against  whom  any  such  judgment 
or  judgments  shall  In;  had  or  given." 
Vide,  generally,  2 John.  Cas.  293;  16 
Vin.  Ab.  836;  Com.  Pig.  Action  on 
the  case  for  u deceit,  A 3. 

TO  PERSUADE,  PERSUADING. 
To  persuade  is  to  induce  to  act : |H*r- 
suading  is  inducing  others  to  act.  Inst. 
1,6,  23;  Dig.  11.3,  1,  5. 

2. — In  the  act  of  the  legislature 
which  declared  that  11  if  any  person  or 
persons  knowingly  and  willingly  shall 
aid  or  assist  any  enemies  at  open  war 
with  this  state,  &c.  by  jwrmuuUny  others 
to  enlist  for  that  purpose,  kc.  he  shall 
he  adjudged  guilty  of  high  treason  f* 
the  word  persuading,  thus  used,  means 
to  succeed  : and  there  must  be  an  actual 
enlistment  of  the  person  persuaded,  in 
order  to  bring  the  defendant  within  the 
intention  of  the  clause.  1 Dali.  R.  39; 
Carr.  Criin.  L.  237 ; 4 Car.  k Payne, 
369;  8.  C.  19  E.  C L.  R.  425  ; 9 Car. 
& P.  79;  ami  article  AdminUtoring , 
vide  2 Lord  Knym.  889.  It  may  he 
fairly  argued,  however,  that  the  attempt 
to  jicrsuade  without  success  would  be  a 
misdemeanor.  1 Russ,  on  Cr.  44. 

8. — In  England  it  has  been  decided, 
that  to  incite  and  procure  a person  to 
commit  suicide,  is  not  a crime  for  which 
the  party  could  be  tried.  9 C.  k P.  79; 
38  E.  C.  L.  R.  42 ; M.  C.  0.  356.  Vide 
A t tempt ; Solicitation . 

PERSUASION.  The  act  of  influ- 
encing by  expostulation  or  request. 
While  the  persuasion  is  confined  within 
those  limits  which  leave  the  mind  free, 
it  may  lx?  used  to  induce  another  to 
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make  his  will,  or  even  to  make  it  in  his 
own  favour;  but  if  such  persuasion 
should  so  far  operate  on  the  mind  of  the 
testator,  that  be  would  be  deprived  of  a 
perfectly  free  will,  it  would  vitiate  the 
instrument.  8 Serg.  A Rawle,  209 ; 5 
8erg.  A Kuwlc,  207  ; 13  Berg.  & Rawle, 
823. 

PERTINENT,  evidence,  those  facts 
which  tend  to  prove  the  allegations  of 
the  party  offering  them,  arc  called  per- 
tinent ; those  which  have  no  such  ten- 
dency arc  called  impertinent.  8 Toull. 
n.  22.  By  pertinent  is  also  meant  that 
which  belongs.  Willcs,  319. 

PERTH KBATK >N.  This  is  a tech- 
nical word  which  signilics  disturbance, 
or  infringement  of  a right.  It  is  usually 
applied  to  the  disturbance  of  pews,  or 
seats  in  a church.  In  the  ecclesiastical 
courts  actions  fur  these  disturbances  are 
technically  called  **  suits  for  perturba- 
tion of  seat.”  1 Phillim.  323.  Vide  Pew. 

PESAGE,  mer.  law.  In  Englami  a 
toll  l>onring  tliis  name  is  charged  for 
weighing  avoirdupois  goods  other  than 
wool.  2 Chit.  Com.  Law.  10. 

PETIT,  sometimes  corrupted  into 
petti/.  A French  word  signifying  little, 
small.  It  is  frequently  used,  as  petit 
larceny,  petit  jury,  petit  treason. 

PETIT  IKE  A St  >N,  Emjl.  law,  is  the 
killing  of  a master  by  his  servant;  a 
husband  by  his  wife;  a sufR*rior  by  a 
secular  or  religious  man.  In  the  United 
States  this  is  like  any  other  murder. 
Boo  llii/li  treason  ; Treason. 

PETITION,  is  an  instrument  of 
writing  or  printing  containing  a prayer 
from  the  person  presenting  it,  called  the 
petitioner,  to  the  body  or  person  to  i 
whom  it  is  presented,  for  the  redress  of  j 
some  wrong,  or  the  grant  of  some  fa- 
vour, which  the  latter  has  the  right  to 
give. 

2.  — By  the  constitution  of  the  United 
States  the  right  “to  petition  the  gov- 
ernment for  a redress  of  grievances/'  is 
secured  to  the  people.  A mend  m.  Art.  1. 

3.  — Petitions  are  frequently  presented 
to  the  courts  in  order  to  bring  some  mat- 
ters before  them.  It  is  a general  role, 
in  such  cases,  that  an  affidavit  should  be 
made  that  the  facts  therein  contained  | 


are  true  as  far  as  known  to  the  petitioner, 
and  that  those  fucts  which  he  states  as 
knowing  from  others  he  believes  to  be  t rue. 

PETITION  OF  RIGHT,  Emj.  law. 
When  the  crown  is  in  possession,  or  any 
title  is  vested  in  it  which  is  claimed  by 
a subject,  as  no  suit  can  be  brought 
agniust  the  king,  the  subject  is  allowed 
to  file  in  chancery  a jwtition  of  riyht  to 
the  king. 

2. — This  is  in  the  nature  of  an  action 
against  a subject,  in  which  the  petitioner 
sets  out  his  right  to  that  which  is  de- 
manded by  him,  and  prays  the  king  to 
Ido  him  right  and  justice;  and,  ujion  a 
due  and  lawful  trial  of  the  right,  to 
make  him  restitution.  It  is  called  a pe- 
tition of  right,  because  the  king  is  hound 
of  right  to  answer  it,  and  let  the  matter 
therein  contained  be  determined  iu  a 
legal  way,  in  like  manner  as  causes  be- 
tween subject  and  subject.  The  petition 
is  presented  to  the  kiug,  who  subscribes 
it,  with  these  words,  soil  droit  fait  al 
l Htrtie , and  thereupon  it  is  delivered  to 
( the  chancellor  to  be  executed  according 
to  law.  Coke's  Kutr.  419,  422  b;  .Miff 
| EM.  PI.  30, 81  ; Coop.  Eq.  PI.  22,  23. 

PETTY  AVERAGE,  is  a oontribu- 
l tion  by  the  owners  of  the  ship,  freight 
! and  goods  on  hoard,  for  losses  sustained 
by  the  ship  and  cargo,  which  consist  of 
small  charges.  Vide  Average. 

PETTY -BAG.  Engl.  law.  An  office 
iu  the  court  of  chancery,  appropriated  for 
suits  against  attorneys  and  officers  of  the 
court;  and  for  process  and  proceedings, 
by  extent  on  statutes,  recognizances,  ad 
auod  damnum,  and  the  like.  T.  de  la 
Uy. 

PETTY -FOGGER.  One  who  pre- 
tends to  be  a Lawyer,  but  possessing  nei- 
ther knowledge,  law,  nor  conscience. 

PEW,  Ls  a seat  in  a church  separated 
from  all  others,  with  a convenient  space 
to  stand  therein. 

2. — It  is  an  incorporeal  interest  in  the 
real  proi>erty.  And,  although  a man  has 
the  exclusive  right  to  it,  yet,  it  seems, 
he  cannot  maintain  trespass  against  a 
person  entering  it;  1 T.  R.  430;  hut 
ease  is  the  proper  remedy.  3 B.  A Aid. 
301 ; 8 B.  A C.  294;  S.  0. 15  Eng.  C. 
L.  It.  221. 
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8. — The  right  to  pews  is  limited  and  ' science  which  treats  of  the  functions  of 
usufructuary,  and  does  not  interfere  with  animals;  it  is  the  science  of  life, 
the  right  of  the  parish  or  congregation  2. — The  legal  practitioner  who  expects 

to  pull  down  and  rebuild  the  church.  4 1 to  rise  to  eminence,  must  acquire  some 
Ohio  It.  541;  5 Cowell’s  11.490;  17  acquaintance  with  physiology.  This  sub- 
Mass.  It.  435  ; 1 Pick.  It.  102;  3 Pick,  ject  is  intimately  connected  with  gesta- 
lt. 314;  0 S.  A It.  f>08;  9 Wheat,  It.  lion,  birth,  life  and  death.  Vide  2 Chit. 
445 ; 9 Crunch,  It.  52  ; 0 John.  It.  41 ; l’r.  42,  u. 

4 Johns.  Cli.  it.  590;  0 T.  It.  890.  PIGNORATION,  civil  law.  This 
Vide  1W.  Mortgages,  Index,  h.  t.;  2 word  is  used  by  Justinian  in  the  title  of 
III.  Com.  429;  1 Chit,  Pr.  208,  210;  the  52d  novel,  and  signifies  not  only  a 
1 l’ow.  Mort.  17  n.  pledge  of  property,  but  an  engagement 

4. — In  Connecticut  and  Maine,  and  of  the  person, 
in  Massachusetts,  (except  in  lloston,)  PIGNORATIVE  CONTRACT,  civil 
pews  are  considered  real  estate  : in  Hoe-  law.  Is  a contract  by  which  the  owner  of 
ton  they  are  personal  chattels.  In  New  an  estate  engages  it  to  another  for  a sum 
Hampshire  they  are  personal  property,  of  money,  and  grants  to  him  and  his  suc- 
1 Smith’s  St.  145.  The  precise  nature  censors  the  right  to  enjoy  it,  until  he 
of  such  property  does  not  appear  to  be  shall  lie  reimbursed,  voluntarily,  that 
well  settled  in  New  York.  15  Wend,  sum  of  money.  Poth.  h.  t. 
it.  218;  16  Wend.  It.  28;  5 Cowcu’s  PIGNUS,  civil  law.  This  word  dig- 
it. 4H4.  See  ltev.  St.  Mass.  413;  Conn,  nifies  in  English,  pledge  or  pawn,  (q.  v.) 
L.  432;  10  Mass.  It.  828;  17  Mass.  It  is  derived  from  pwjnum,  the  list,  be- 
4.38;  7 Pick.  It.  138;  4 N.  II.  Hep.  cause  what  is  delivered  in  pledge  is  de- 
ist) ; 4 Ohio  R.  515;  4 Uarr.  A Mellon,  livered  in  hand.  I»ig.  50,  10,  238,  2. 
279;  Harr.  l>ig.  Ecclesiastical  Law,  V.  PILLAGE  is  the  taking  by  violence 
J’urtui-baii'm  of  mil.  Heaton  Pres.  Ill;  of  private  property  by  a victorious  army 
Crabb  on  It.  P.  § 481  to  497.  from  the  citizens  or  subjects  of  the  ene- 

PUAROS.  A light  house  or  beacon,  my.  This,  in  modem  times,  is  seldom 
It  is  derived  from  l’/airus,  a small  island  allowed,  and,  then,  only  when  authorized 
at  the  mouth  of  the  Nile,  on  which  was  1 ’ ’ ' ' * * 8 


PHYSICIAN.  One  lawfully  engaged  The  property  thus  violently  taken  in 
in  the  practice  of  medicine.  general  belongs  to  the  common  soldiers. 

2. — A physician  in  England  cannot  Sec  Dali.  Diet.  Propriete,  art.  3,  § 5; 
recover  for  fees,  ns  his  practice  is  alto-  Wolff,  1;  1291  ; and  liooty ; /Vise, 
gethcr  honorary.  Peake  C.  N.  P.90,  PILLORY,  punishment,  is  a wooden 
123;  4 T.  It.  317.  machine  in  which  the  neck  of  the  culprit 

8. — lint  in  Pennsylvania,  and  perhaps  [ is  inserted, 
in  all  the  United  States,  he  may  recover  2. — This  punishment  lias  been  super- 

for  his  services.  5 Serg.  A Kuwlc,  416.  seded  by  the  adoption  of  the  penitentiary 
The  law  implies,  therefore,  a contract  on  j system  iu  most  of  the  states.  Vide  1 
the  part  of  a medical  mau,  as  well  as  | Chit.  Or.  Law,  797.  The  punishment 
those  of  other  professions,  to  discharge  of  standing  in  the  pillory  so  far  as  the 
their  duty  in  a skilful  and  attentive  mau-  [ same  was  provided  by  the  laws  of  the 
Her;  and  the  law  will  redress  the  party  United  States,  was  abolished  by  the  act 
injured  by  their  neglect  or  ignorance.  1 of  congress  of  28  February,  1839,  s.  5. 
Sound.  312,  a;  I 1/1.  Rayin.  218;  2 See  Harr,  on  the  Stat.  43,  note. 

Wils.  359  ; 8 East,  348.  ’ | PILOT,  met.  law.  This  word  has  two 

4. — They  are  sometimes  answerable  meanings.  It  signifies,  first,  an  officer 
criminally  for  mala  praxis,  (q.  v.)  2 serving  on  board  of  a ship  during  the 

Russ,  on  Cr.  288;  Ayl.  Pand.  213 ; I course  of  a voyage,  and  having  the  charge 
Com.  Dig.  h.  t,;  V ill.  Ah.  h.  t.  | of  the  helm  and  of  the  ship's  route ; and, 

PHYSIOLOGY,  med.  jar.,  is  the  ’ secondly,  an  officer  authorized  by  law, 
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who  i«  taken  on  board  at  a particular 
place,  for  the  purpo.se  of  conducting  a 
ship  through  a river,  road  or  channel,  or 
from  or  into  port. 

2.  — Pilot*  of  the  second  description 
are  established  by  legislative  enactments 
at  the  principal  seaports  in  this  country, 
and  have  rights,  and  are  bound  to  per- 
form duties,  agreeably  to  the  provisions 
of  the  several  laws  establishing  them. 

3.  — Pilots  have  been  established  in  all 
maritime  countries.  After  due  trial  and 
experience  of  their  qualifications,  they 
are  licensed  to  offer  themselves  as  guides 
in  difficult  navigation ; and  they  are 
usually,  on  the  other  hand,  bound  to 
oIhjv  the  call  of  a ship-master  to  exercise 
their  functions.  Abbott  on  Ship.  180; 
1 John.  K.  305  j 4 Dali.  205;  2 New 
It.  82 ; 5 Rob.  Adm.  ltep.  308 ; 0 ltob. 
Ail  in.  It.  316;  Laws  of  Oler.  art.  23; 
Molloy,  B.  2,  c.  9,  s.  3 and  7 ; Weak. 
Ins.  395;  Act  of  Congress  of  7th  Au- 

ust,  1789,  s.  4;  Merl.  Report,  h.  t.; 
'ardessus,  n.  G37. 

PILOTAGE,  contract s,  is  the  com- 
pensation given  to  a pilot  for  conducting 
a vessel  in  or  out  of  port.  Poth.  Des 
A varies,  n.  147. 

2. — Pilotage  is  a lien  on  the  ship, 
when  the  contract  has  been  made  by  the 
master  or  quasi  master  of  the  ship,  or 
some  other  person  lawfully  authorized 
to  make  it,  1 .'lason,  R.  508  ; aud  the 
admiralty  court  has  jurisdiction,  when 
services  have  been  jierforuied  at  sea. 
I«l.;  10  Wheat.  428;  0 Pet.  G82;  10 
Pet.  108 ; and  sec  1 Pet.  Adm.  Dec. 
227. 

PIN  MONEY,  is  money  allowed  by 
a man  to  his  wife  to  spend  for  her  own 
personal  comforts. 

2.  — When  pin  money  is  given  to,  but 
not  spent  by  the  wife,  ou  uis  death  it 
belongs  to  his  estate.  4 Yin.  Ab.  133, 
tit.  Baron  and  Feme,  (10.  a.  8);  2 Eq. 
C'as.  Ab.  15G;  2 1‘.  Wins.  341  ; 3 P. 
Wins.  358:  1 Yes.  2G7 ; 2 Yes.  190; 
1 31  add.  Ch.  489,  490. 

3.  — In  the  French  law  the  term 
Epinyhx,  pins,  is  used  to  designate  the 
present  which  is  sometimes  given  by  the 
purchaser  of  an  immovable  to  the  wife 
or  daughters  of  the  seller  to  induce  them 

VOL.  U.—  21 


to  consent  to  the  sale.  This  present  is 
not  considered  us  a part  of  the  consider- 
ation, but  a purely  voluntary  gift.  Diet, 
de  Jur.  mot  Epinglcs. 

4.  — In  England  it  was  once  adjudged 
that  u promise  to  a wife,  by  the  pur- 
chaser, that  if  she  would  not  hinder  the 
bargain  for  the  sale  of  the  busl  •aud’s 
lands,  ho  would  give  her  ten  pounds, 
was  valid,  and  might  bo  enforced  by  an 
action  of  assumpsit,  instituted  by  hus- 
band and  wife.  Koll.  Ah.  21,  22. 

5.  — It  lias  bceu  conjectured  that  the 
term  pin  nanny,  lues  been  applied  to 
signify  the  provision  for  a married  wo- 
man, because  anciently  there  was  a tax 
laid  for  providing  the  English  queen 
with  pins.  Barringt.  on  the  .Slat.  181. 

i’IN  I , a liquid  measure  containing 
half  a quart  or  the  eighth  part  of  a 
gallon. 

PIPE,  Eng.  lone.  The  name  of  a 
roll  in  the  exchequer  otherwise  called 
the  Great  Holt.  A measure  containing 
two  hogshead,  one  hundred  and  twenty- 
six  gallons,  is  also  called  a pipe. 

l’LKACY,  crim.  law,  is  robbery,  or  a 
forcible  depredation  on  the  high  seas, 
without  lawful  authority,  done  an  tnu, 
J'uranJi,  in  the  spirit  jlnd  intention  of 
universal  hostility.  5 Wheat.  1 63, 1 03  : 
8 Wheat.  010;  8 Wash.  (J.  C-  li.  209. 
This  is  the  definition  of  this  offence  by 
the  laws  of  nations.  1 Kent,  Com.  183. 

3 — Congress  may  define  and  punish 
piracies  and  felonies  on  the  high  seas, 
and  offences  against  the  laws  of  nations. 
Const.  U.  S.  Art.  1,  s.  7,  u.  10;  5 
Wheat.  184,  153,  70;  3 Wheat.  386. 
In  pursuance  of  the  authority  thus  given 
by  the  constitution,  it  was  declared  by 
the  aet  of  congress  of  April  80,  1790, 
s.  8,  1 Story's  Lairs  V.  8.  84,  that  mur- 
der or  robbery  committed  on  the  high 
seas,  or  in  any  river,  haven,  or  bay,  out 
of  the  jurisdiction  of  any  particular  state, 
or  any  offence,  which,  if  committed 
within  the  body  of  a county,  would, 
by  the  laws  of  the  United  ’States  be 
punishable  with  death,  should  bo  ad- 
judged to  be  piracy  and  felony,  aud  pun- 
ishable with  death.  It  was  further 
declared,  that  if  any  captain  or  mariner 
] should  piratieally  aud  feloniously  run 
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nvray  with  n vessel,  or  tiny  goods  or  mer- 
chandise of  the  value  of  fifty  dollars  j 
or  should  yield  up  such  vessel  volun- 
tarily to  pirates ; or  if  any  seaman  should 
forcibly  endeavour  to  hinder  his  com- 
mander   Mending  the  ship  or  goods 

committed  to  his  trust,  or  should  make 
revolt  in  the  ship  ; every  such  offender 
should  be  adjudged  a pirate  and  felon, 
and  be  punishable  with  death.  Acces- 
saries before  the  fact  are  punishable  as 
the  principal ; those  after  the  fact  with 
fine  ami  imprisonment. 

8. — By  a subsequent  act,  passed 

March  8,  1810,  3 Story,  17:10,  made 
perpetual  by  the  act  of  1:7  May,  1820, 
1 Story,  1708,  congress  declared,  that  if 
any  person  upon  the  high  seas,  should 
commit  the  crime  of  piracy  as  defined  by 
the  law  of  nations,  be  should,  on  con- 
viction, suffer  death. 

4. — And  again  by  the  act  of  15  May, 
1820,  s.  3,  1 Story)  1708,  congress  de- 
clared that  if  any  person  should,  upon 
the  high  seas,  or  in  any  open  roadstead, 
or  in  any  haven,  basin  or  boy,  or  in  any 
river  where  the  sea  ebbs  and  flows,  com- 
mit the  crime  of  robbery  itt  or  upon  any 
ship  or  vessel,  or  upon  any  of  the  ship's 
company  of  any  ship  or  vessel,  or  the 
lading  thereof,  such  person  should  be 
adjudged  to  be  a pirate,  and  suffer  death. 
And  if  any  person  engaged  in  any  pi- 
ratical cruise  or  enterprise,  or  being  of 
the  clew  or  ship’s  company  of  any  pirati- 
cal ship  or  vessel,  should  land  from  such 
ship  or  vessel,  and,  on  shore,  should 
commit  robbery,  such  person  should  be 
adjudged  a pirate  and  suffer  death.  Pro- 
vided that  the  state  in  which  the  offence 
may  have  been  committed  should  not  be 
deprived  of  its  jurisdiction  over  thesame, 
when  committed  within  the  body  of  a 
county,  and  that  the  courts  of  the  United 
Slates  should  tiave  no  jurisdiction  to  try 
such  offenders,  after  conviction  or  acquit- 
tal, for  the  same  offenco,  in  a state  court. 
The  4th  and  5th  sections  of  the  last 
mentioned  act  declare  persons  enguged 
in  the  slave  trade  or  in  forcibly  detaining 
a free  negro  or  mulatto  and  carrying  him 
in  any  ship  or  vessel  into  slavery,  piracy, 
punishable  with  death.  Vide  1 Kent, 
Com.  183;  Beaussant,  Code  Maritime, 


t.  1,  p.  244;  Hallos,  Diet.  Supp.  h.  t. ; 
Dough  013;  Bark’s  Ins.  Index,  h.  t. ; 
Bac.  Ab.  h.  t. ; 10  Vin.  Ah.  340;  Ayl. 
Band.  42;  11  Wheat.  It.  39;  1 Gall. 
It.  247  ; Id.  624  ; 3 W.  C.  0.  It.  209, 
34U;  1 Pet.  C.  C It.  118,  121. 

Piracy,  tort*.  By  piracy  is  under- 
stood the  plagiarism  of  a hook,  engrav- 
ing or  other  work  for  which  a copy-right 
has  been  taken  out. 

2. — When  a piracy  has  been  made  of 
such  a work,  an  injunction  will  lie  grout- 
ed. 5 Vcs.  701* ; 4 Yes.  081 ; 12  Ves. 
270.  Vide  . 

BIRATE.  One  guilty  of  the  crime 
of  piracy.  Merl.  Report.  h.  t.  .See  for 
the  etymology  of  this  word,  Bac.  Ab. 
Piracy. 

PIRATICALLY,  pleading*.  This  is 
a technical  word,  essential  to  charge  the 
crime  of  piracy  in  an  indictment,  which 
cannot  be  supplied  by  another  word,  or 
any  circumlocution.  Hawk.  B.  l,c.37, 
s.  15;  3 Inst.  112;  1 Chit.  Or.  Law, 
*244. 

PISCARY,  is  the  right  of  fishing  in 
the  waters  of  another.  Bae.  Ab.  h.  t. ; 
5 Com.  Dig.  300.  Vide  Fidu-ri/. 

PISTAKEEN.  A small  Spanish  coin. 
It  is  not  a coin  made  current  by  the  laws 
of  the  United  States.  10  Bet.  018. 

BIT ,/utm.  A bole  dug  in  the  earth, 
which  was  filled  with  water,  and  in  which 
women  thieves  were  drowned,  instead  of 
bieug  hung.  The  punishment  of  the  pit 
l was  formerly  common  in  Scotland. 

PLACE,  pleading,  evidence.  A par- 
! ticuhir  portion  of  space ; locality. 

2. — la  local  actions,  the  plaintiff  must 
lay  his  venue  in  the  county  in  which  the 
action  anise.  It  is  a general  rule,  that 
the  place  of  every  traversable  fact,  stated 
in  the  pleading  must  be  distinctly  al- 
leged. Com.  Dig.  Pleader,  e.  20 ; Cro. 
Elis.  78,  98 ; Lowes’s  Bl.  57  ; Bac.  Ab. 
Venue,  B ; Co.  Litt.  303  a ; and  some 
place  must  lie  alleged  for  every  such 
fact ; this  is  done  by  designating  the  city, 
town,  village,  parish  or  district,  together 
with  the  county  in  which  the  fact  is  al- 
leged to  have  occurred ; and  the  placo 
thus  designated,  is  called  the  venue, 

(<IV)  . ... 

— In  transitory  actions,  the  placo 
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laid  in  the  declaration,  need  not  be  the  j 
place  where  the  cause  of  action  arose, 
unless  when  required  by  statute.  In 
local  actions,  the  plaintiff  will  be  confined 
in  his  proof  to  the  county  laid  in  the 
declaration. 

4. — lu  criminal  cases  the  facts  must 
be  laid  and  proved  to  have  bccu  commit- 
ted within  the  jurisdiction  of  the  court, 
or  the  defendant  must  be  acquitted.  2 
Hawk.  e.  25,  s.  84;  Arch.  Cr.  PI.  40, 
95.  Vide  generally,  Gould  on  PI.  e.  3, 
102—104;  Arch.  Civ.  PI.  300;  Hamm. 
N.  1*.  402 ; 1 Suuud.  347,  n.  1 ; 2 
Saund.  5 n. 

PLACE  OP  BUSINESS,  is  the  place 
where  a mau  usually  transacts  his  af- 
fairs or  business.  Wheu  a man  keeps  a 
store,  shop,  counting  room  or  office,  in- 
dcpcudciiliy  and  distinctly  from  all  other 
persons,  that  is  deemed  his  place  of 
business ; and  when  he  usually  transacts 
his  business  at  the  counting  bouse,  office, 
and  the  like,  occupied  and  used  by 
another,  that  will  also  be  considered  his 
place  of  business,  if  he  has  no  indepen- 
dent place  of  his  own.  But  when  he  has 
no  particular  right  to  use  a place  for 
such  private  purpose,  as  iu  au  insurance 
office,  an  exchange  room,  a banking 
room,  a post  office,  and  the  like,  where 
persons  generally  resort,  these  will  not 
be  considered  as  the  party's  place  of 
business,  although  he  may  occasionally 
or  tmnsicntly  transact  business  there. 
2 Pet.  U.  121;  10  John.  501;  11 
John.  231;  1 Pet.  S.  C..11.  5S2;  10 
Pick.  302. 

2. — It  is  a general  rule  that  n notice 
of  the  non-acceptance  or  noii-paymeut  of 
a bill,  or  of  the  non-payment  of  a note 
may  be  sent  either  to  the  domicil  or 
plaee  of  business  of  the  person  to  be 
affected  by  such  notice,  and  the  fuet  that 
one  is  in  one  town  and  the  other  in  the 
oilier  will  make  no  difference,  and  the 
holder  has  his  election  to  send  to  either. 
A notice  to  partners  may  be  left  at  the 
place  of  business  of  the  firm  or  of  any 
one  of  the  partners.  Story  on  Pr.  Notes, 
§ 312. 

PLACITUM,  a plea.  This  word  is 
nomcii  t/nicrulixsimum , and  refers  to  all 
the  pleas  iu  the  case.  1 Sauud.  388,  u. 


0 ; Skinn.  554 ; S.  C.  Carth.  334 ; 
Yeiv.  05.  By  ptacitum  is  also  under- 
stood the  sulnlivisious  in  abridgments 
and  other  works,  where  the  point  decided 
in  a case  is  set  down,  separately,  and 
generally  numbered.  In  citing,  it  is 
abbreviated  as  follows : Yin.  Ab.  Abate- 
ment, pi.  3. 

2. — Placita , is  the  style  of  the  Eng- 
lish courts  at  the  beginning  of  the  re- 
cord of  Nisi  Prius;  iu  this  sense,  placita 
arc  divided  into  pleas  of  the  crown,  and 
common  pleas. 

PLAGIARISM,  is  the  act  of  appro- 
priating the  ideas  and  language  of  an- 
other, and  passing  them  for  one's  own. 

2. — When  this  amounts  to  piracy  the 
party  who  has  been  guilty  of  it  will  be 
enjoined,  when  the  original  author  has 
a copy-right.  Vide  Copy-riyht ; Piracy  ; 
Quotation  ; Pard.  J)r.  Com.  n.  109. 

PLAGIARIES,  civil  lute.  He  who 
fraudulently  concealed  a freeman  or 
slave  who  belonged  to  another. 

2.  — The  offence  itself  was  called  plar 
<jium. 

3.  — It  differed  from  larceny  or  theft 
in  this,  that  larceny  always  implies  that 
the  guilty  party  intended  to  make  a pro- 
fit, whereas  the  plagiarius  did  not  intend 
to  make  any  profit.  Dig.  48,  15,  6; 
Code,  9,  20,  9 and  15. 

PLAG 1UM,  manstealing,  kidnapping. 
This  offence  is  the  crimen  plagii  of  the 
Romans.  Alis.  Pr.  Cr.  Law,  280,  281. 

PLAINT,  Ewj.  law,  is  the  exhibiting 
of  any  action,  real  or  personal,  in  writ- 
ing; the  party  making  his  plaint  is 
called  the  plaintiff. 

PLAINTIFF,  practice , he  who,  in  a 
personal  action,  seeks  a remedy  for  an 
injury  to  his  rights.  Ham.  on  Parties, 
h.  t. ; 1 Chit.  PI.  Index,  h.  t. ; Chit. 
Pr.  Index,  h.  t. ; 1 Com.  Dig.  36,  205, 
308. 

2. — Plaintiffs  arc  legal  or  equitable. 
The  legal  plaintiff  is  he  iu  whom  the  le- 
gal title  or  cause  of  action  is  vested. 
The  equitable  plaintiff  is  he  who,  not 
having  the  legal  title,  yet,  is  in  equity 
entitled  to  the  thing  sued  for;  for  exam- 
ple, when  a suit  is  brought  by  Benjamin 
Franklin  for  the  use  of  Robert  Morris, 
Benjamin  Franklin  is  the  legal,  and 
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Robert  Morris,  the  equitable  plaintiff. 
This  is  the  usual  manner  of  bringing 
suit,  when  the  cause  of  action  is  not  as- 
signable at  law,  but  it  is  so  in  equity. 
Yule  Parti™  to  Actions. 

PLA1NT11T  IN  ERROR,  is  a party 
who  sues  out  a writ  of  error,  and  this 
whether  in  the  court  below  he  was  plain- 
tiff or  defendant. 

PLAN.  The  delineation  or  design 
of  u city,  a house  or  houses,  a garden,  u 
vessel,  Sic.  traced  on  paper  or  other  sub- 
stance, representing  the  position,  and  the 
relative  proportions  of  the  different  parts. 

2. — When  houses  are  built  by  one 
person  agreeably  to  a plan,  and  one  of 
them  is  sold  to  a person  with  windows 
and  doors  in  it,  the  owner  of  the  others 
caunot  shut  up  those  windows,  nor  has 
his  grantee  any  greater  right.  1 Price, 
It.  27;  2 Ity.  A Mo.  24;  1 Lev.  122; 
2 tSaund.  1 14,  n.  4;  1 M.  A M.  390;  9 
Ling.  305;  1 I sigh's  N.  P.  559.  See 
12  Mass.  159;  Hamm.  N.  P.  202;  2 
Hill.  Ah.  e.  12,  ti.  0 to  12;  Com.  Dig. 
Action  on  the  ease  for  a nuisance,  A. 
Sec  Ancient  fay  It  (a  ; Window*. 

PLANTATIONS.  Colonies,  (q.  v.); 
dependencies,  ^q.  v.) ; 1 1>1.  Com.  197. 
In  England  this  word,  as  it  is  used  in  St. 
12,  Car.  II.  e.  IS,  is  never  applied  to 
any  of  the  British  dominions  in  Europe, 
but  only  to  the  colonies  in  the  West 
Indies  and  America.  1 Marsh.  Ins.  B. 
1,  c.  3,  § 2,  page  G4. 

2. — By  plantation  is  also  meant  a 
farm. 

PLAT.  A map  of  a piece  of  land,  in 
which  are  marked  the  courses  and  dis- 
tances of  the  different  lines,  and  the 
quantify  of  laud  it  contains. 

2. — Such  a plat  may  bo  given  in  evi- 
dence in  ascertaining  the  position  of  the 
laud,  and  what  is  included,  and  may 
serve  to  settle  the  figure  of  a survey,  and 
correct  mistakes.  5 Monr.  1 00.  Sec  17 
Mass.  211;  5 (Jrcenl.  219;  7 (Jreenl. 
01  ; 4 Wheat.  444;  14  Mass.  149. 

PLEA,  in  chancery  practice.  “A 
plea,”  says  Lord  Bacon,  speaking  of 
proceedings  in  courts  of  equity,  “is  a 
foreign  matter  to  discharge  or  stay  the 
suit.”  Ord.  Chan.  (ed.  Beam.)  p.  20. 
Lord  llcdesdulc  define#  it  to  be  “a  spe- 


cial answer  showing  or  relying  upon  one 
or  more  things  as  a cause  why  the  suit 
should  be  either  dismissed,  delayed  or 
burred.”  Mitf.  Tr.  Ch.  177  ; sec  Coop. 
Kq.  PI.  223;  Beames’s  PI.  Eq.  1.  A 
plea  is  a special  answer  to  a bill,  aud 
differs  in  this  from  an  answer  in  the 
common  form,  as  it  demands  the  judg- 
ment of  the  court  in  the  first  instance, 
whether  the  matter  urged  by  it  docs  not 
debar  the  plaintiff  from  his  title  to  that 
answer  which  the  bill  requires.  2 Sell. 
& Let  721. 

2. — Pleas  are  of  three  sorts;  1,  to  the 
jurisdiction  of  the  court;  2,  to  the  |>or>on 
of  the  plaintiff;  3,  in  bar  of  the  pluiutiff's 
suit.  Blake's  Ch.  Pr.  112. 

Sec,  generally,  Beames’s  Elem.  of 
Pleas  in  Eq. ; Mitf.  Tr.  Cha.  ch.  2,  s.  2, 
pt.  2;  Coop.  Eq.  PI.  ch.  5;  2 Madd. 
Ch.  Pr.  295  to  331;  Blake's  Ch.  Pr. 
112  to  114. 

PLEA,  in  practice , is  the  defendant's 
answer  by  matter  of  factt  to  the  plain- 
tiff's declaration. 

2.  — It  is  distinguished  from  a de- 
murrer which  opposes  matter  of  laic  to 
tin-  declaration  Stopb.  PL  62. 

3.  — Plans  ure  divided  into  pleas  dila- 
tory and  peremptory ; and  this  is  the 
most  general  division  to  which  they  ure 
subject. 

4.  — Subordinate  to  this  Is  another 
division ; they  are  either  to  the  juris- 
diction of  the  court,  in  suspension  of  the 
action;  in  abatcuicut  of  the  writ;  or,  in 
bur  of  the  action.  The  first  three  of 
which  belong  to  the  dilatory  class,  the 
last  is  of  the  peremptory  kind.  Stcph. 
PI.  03  ; 1 Chit.  PI.  425 ; Lawcs,  PI.  3G. 

5.  — The  law  has  prescribed  and  set- 
tled the  order  of  pleading,  which  the 
defendant,  is  to  pursue,  to  wit, 

1st.  To  the  jurisdiction  of  the  court. 

2dly.  To  the  disability,  Ac.  of  the 
person;  1st,  of  the  plaintiff;  2dly,  of 
the  defendant. 

3dly.  To  the  count  or  declaration. 

4thly.  To  the  writ ; 1st.  To  the  form 
of  the  writ ; first,  Matter  apparent  on 
the  fare  of  it ; secondly,  Matter  dehors. 
2dly.  To  the  action  of  the  writ. 

5thly.  To  the  action  itself  in  bar. 

(>. — This  is  said  to  be  the  natural 


PLE 


PLE 


325 


order  of  pleading,  because  each  subse- 
quent pica  admits  that  11101*0  is  no  founda- 
tion for  the  former.  Such  is  the  English 
law,  1 Ch.  Plead.  425.  The  rule  is  dif- 
ferent with  regard  to  the  plea  of  jurisdic- 
tion in  the  courts  of  the  United  States 
and  those  of  Pennsylvania.  1 Binn. 
138;  lb.  219;  2 Dali.  868;  3 Dali.  11); 
10  Serg.  A;  Uawlc,  229. 

7.  — 2.  Plea,  in  its  ancient  sense, 
means  suit  or  action,  and  it  is  some- 
times still  used  in  that  sense;  for  exam- 
ple, A B was  summoned  to  answer  C D 
of  a jtlea  that  ho  render,  &c.  Stoph.  PI. 
38,  39, 11.  (9) ; Warr.  Law  Studies,  272, 
note  (n.) 

8.  — 3.  This  variable  word,  to  plnnl, 
has  still  another  and  more  popular  use, 
importing  forensic  argument  in  a cause, 
but  it  is  not  so  employed  by  the  profes- 
sion. Stoph.  PI.  App.  note  (1). 

9.  — There  are  various  sorts  of  pleas, 
the  principal  of  which  are  given  below. 

10.  — Plea  in  abatement,  is  when  for 
any  default,  the  defendant  prays  that  the 
writ  or  plaint  do  abate,  that  is,  cease 
against  him  for  that  time.  Com.  Dig. 
Abatement,  B. 

11.  — Hence  it  may  be  observed,  1st, 
that  the  defendant  may  plead  in  abate- 
ment for  faults  apparent  on  the  writ  or 
plaint  itself,  or  for  such  as  are  shown 
dehors,  or  out  of  the  writ  or  plaint;  and 
2dly,  that  a plea  in  abatement  is  never 
perpetual,  but  only  a temporary  plea,  in 
form  at  least,  ami  if  the  cause  revived, 
the  plaintiff  may  sue  again. 

12.  — If  the  defendant  plead  a plea  in 
abatement,  in  his  plea  he  ought  generally 
to  give  a better  writ  to  the  plaintiff,  that 
is,  show  him  what  other  and  l>etter  writ 
can  l>e  adopted.  Com.  Dig.  Abatement, 
I 1 ; but  if  the  plea  go  to  tue  matter  and 
substance  of  the  writ,  &c.  lie  need  not 
give  the  plaintiff  another  writ.  Nor  need 
he  do  so  when  the  plea  avoids  the  whole 
cause  of  the  action.  Id.  I 2. 

13.  — Pleas  in  abatement  are  divided 
into  those  relating,  first,  to  the  disability 
of  the  plaintiff  or  defendant;  secondly, 
to  the  count  or  declaration ; thirdly,  to 
the  writ.  I (.’hit.  PI.  485. 

14.  — 1.  Plea  in  abatement  to  the  per- 
son of  the  plaintiff.  Pleas  of  this  kind 


are  either  that  the  plaintiff  is  not  in 
existence,  being  only  a fictitious  person, 
or  dead ; or  else,  that  being  in  existence, 
he  is  under  some  disability  to  bring  or 
maintain  the  action,  as  by  being  an  alien 
enemy,  Com.  Dig.  Abatement,  E 4;  Bae. 
Abr.  Abatement,  B 8;  1 Chit.  PI.  436; 
or  the  plaintiff  is  a married  woman,  and 
she  sues  alone.  See  3 T.  It.  631;  6 T. 
K.  265. 

1 5.  — Plea  in  abatement  to  the  person 
of  the  defendant.  These  pleas  arc  cover- 
ture, and,  in  the  English  law,  infauey, 
when  the  parol  shall  demur.  When  a 
feme  covert  is  sued,  and  the  objection  is 
merely  that  the  husband  ought  to  have 
been  sued  jointly  with  her;  as  when  since 
entering  into  the  contract  or  committing 
the  tort,  she  has  married ; she  must, 
when  sued  alone,  plead  her  coverture  in 
abatement,  and  aver  that  her  husband  is 

living.  8T.  EL 627;  1 (’l.it.  PI.  187>8; 

16.  — 2.  Plea  in  abatement  to  the 
count.  Pleas  of  this  kind  are  for  some 
uncertainty,  repugnancy,  or  want  of  form, 
notappearing  on  the  face  of  the  writ  itself, 
but  apparent  from  the  recital  of  it  in  the 
declaration  only ; or  else  for  some  vari- 
ance between  the  writ  and  declaration. 
But  it  was  always  necessary  to  obtain 
oyer  of  the  writ  l»efore  the  pleading  of 
these  pleas  ; ami  since  oyer  cannot  now 
ho  had  of  the  original  writ  for  the  pur- 
pose of  pleading  them,  it  seems  that  they 
can  no  longer  be  pleaded.  See  Oyer. 

17.  — Plea  in  abatement  to  the  form 
of  the  writ.  Such  picas  are  for  some 
apparent  uncertainty,  repugnancy,  or 
want  of  form ; variance  from  the  record, 
specialty,  &c.  mentioned  therciu,  or  mis- 
nomer of  the  plaintiff  or  defendant. 
Lawes  Civ.  PI.  1(H) ; 1 ('hit.  PI.  440. 

18.  — Plea  in  abatement  to  the  actum 
of  the  writ.  Fleas  of  this  kind  are 
pleaded  when  the  action  is  misconceived, 
or  was  prematurely  commenced  before 
the  cause  of  action  arose;  or  that  there 
is  another  action  depending  for  the  same 
cause.  Tidd’s  Pr.  579.  But  as  these 
matters  an?  ground  for  demurrer  or  uon- 
suit,  it  is  now  very  unusual  to  plead  them 
in  abatement.  See  2 Saund.  210,  a. 

19.  — Pica  in  avoidance,  is  one  which 
( confesses  the  matters  contained  iu  the  de- 
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duration,  nn<l  avoids  the  effect  of  them 
by  Homo  new  matter  which  shows  that 
the  plaintiff  is  not  entitled  to  maintain 
his  action.  For  example,  the  plea  may 
admit  the  contract  declared  upon,  ami 
show  that  it  was  void  or  voidable,  be- 
cause of  the  inability  of  one  of  the  par- 
ties to  make  it,  on  account  of  coverture, 
infancy,  or  the  like.  Lawcs  PI.  122. 

20. — Plea  in  5<ir,  is  one  that  denies  that 
the  plaintiff  has  any  eaii.se  of  action.  1 
Oh.  PI.  459;  Co.  Lift,  303  b;  6 Co.  7. 
Or  it  is  one  which  shows  some  ground 
for  barring  or  defeating  the  action ; ami 
makes  prayer  to  that  effect.  Steph.  PI. 
70;  Britton,  92.  Seo  Bar. 

21.  — A plea  in  bar  is,  therefore,  dis- 
tinguished from  all  plena  of  the  dilatory 
olass,  as  impugning  the  right  of  the  no- 
tion altogether,  instead  of  merely  tend- 
ing to  divert  the  proceedings  to  another 
jurisdiction,  or  suspend  them,  or  abate 
the  particular  writ.  It  is  in  short  a sub- 
stantial and  conclusive  answer  to  the 
action.  It  follows,  from  this  property, 
that  in  general,  it  must  either  deny  all, 
or  some  essential  part  of  the  averments  of 
fact  in  the  declaration ; or,  admitting 
them  to  he  true,  allege  new  facts,  which 
obviate  and  repel  their  legal  effect.  In 
the  first  case,  the  defendant  is  said,  in 
the  language  of  pleading,  to  traverse 
the  matter  of  the  declaration;  in  the 
latter,  to  confess  and  avoid  it.  Pleas  in 
bar  are  consequently  divided  into  pleas 
by  way  of  traverse,  and  pleas  by  way  of 
confession  and  avoidance.  Steph.  1*1. 
70,  71. 

22.  — Pleas  in  bar  are  also  divided  into 
general  or  special,  (it  limit  pious  in  l>ur 
deny  or  take  issue  either  upon  the  whole 
or  part  of  the  declaration,  or  contain 
some  new  matter  which  is  relied  upon 
by  the  defeudaut  in  his  defence.  Lawes 
PI.  110. 

23.  — Special  pleas  in  bar  are  very 
various,  according  to  the  circumstances 
of  the  defendant’s  case ; as  in  personal 
actions,  the  defendant  may  plead  any 
special  matter  in  denial,  avoidance,  dis- 
charge, excuse  or  justification  of  the? 
matter  alleged  in  the  declaration,  and 
which  destroys  or  bars  the  plaiutiff's  ac- 
tion ; or  he  may  plead  any  matter  which  | 


estops,  or  precludes  him  from  averring 
or  insisting  on  any  matter  relied  upon 
by  the  plaintiff  in  his  declaration.  The 
latter  sort  of  pleas  are  called  pleas  in 
estoppel.  In  real  actions,  the  tenant 
may  plead  any  matter  which  destroys 
and  bars  the  demandant’s  title;  as  a ge- 
neral release,  lb.  115,  11(5. 

24.  — The  general  qualities  of  a plea 
in  bar  are,  1 . That  it  be  adapted  to  the 
nature  aud  form  of  the  action,  aud  also 
conformable  to  the  count.  Co.  Litt.  308, 
a 285,  b;  Bno.  Abr.  Pleas,  I;  1 Roll. 
Rep.  21(5. — 2.  That  it  answer  all  it  as- 
sumes to  answer,  and  no  more,  Co.  Litt. 
308,  a;  Com.  Dig.  Pleader,  E 1,  30;  1 
Saund.  28,  n.  1,  2,  3;  2 Bos.  k Pull. 
427;  3 Bos.  k Pull.  174.-3.  In  the 
case  of  a special  plea,  that  it  confess 
and  admit  the  fact,  3 T.  R.  208;  1 
Salk.  ^1*4;  Carth.  380;  1 Saund.  28, 
n.  and  14  n.  3;  10  Johns.  R.  289. — 4 
That  it  he  single,  Co.  Litt.  304 ; Bac. 
Ah.  Picas,  K,  1,2;  Com.  Dig.  Plcud. 
E2;  2 Saund.  49,  50;  Plowd.  Com. 
140,  d. — 5.  That  it  be  certain,  Com. 
Dig.  Pleader,  E 5,  7,  8,  0,  10,  11;  C 
41  ; this  Diet,  Certainty;  Pleading. — 
6.  It  must  be  direct,  positive,  and  not 
argumentative.  See  (5  (.'ranch,  120 ; 9 
Johns.  R.  313. — 7.  It  must  ho  capable 
of  trial. — 8.  It  must  be  true  And  capa- 
ble of  proof.  See  Plea,  sham. 

25.  — The  parts  of  a plea  in  bar  may 
he  considered  with  reference  to, 

1 . The  title  of  the  court  in  which  it 
is  pleaded. 

I 2.  The  title  of  the  term. 

3.  The  names  of  the  parties  in  the 
margin.  These,  however,  do  not  con- 
stitute any  part  of  the  pica.  The  sir- 
names  only  arc  usually  inserted,  and  that 
of  the  defendant  precedes  the  plaintiff's, 

! as  “ Roe  ats.  Doe.” 

4.  The  commencement;  which  in- 
cludes the  statement  of,  1,  the  name  of 
the  defendant;  2,  the  appearance;  8, 
the  defence;  see  Defence ; 4,  the  actio 

' non ; see  Actio  non. 

5.  The  body,  which  may  contain,  1 , 
' the  inducement;  2,  the  protestation;  3, 
ground  of  defence ; 4,  qx ue  cut  eadevi ; 
5,  the  traverse. 

(5.  The  conclusion. 
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20. — Dilator//  pi o jus  are  such  as  delay  1 
the  plaintiff's  remedy, by  questioning,  not 
the  cause  of  action,  hut  the  propriety  of , 
the  suit,  or  the  mode  in  wliich  the  re- , 
luedy  is  sought. 

27. — Dilatory  pleas  are  divided  by 
Sir  William  Black  stone,  into  three  kinds: 
— 1.  Pleas  to  the  jurisdiction  of  the 
court;  as,  that  the  cause  of  action  arose 
out  of  the  limits  of  the  jurisdiction  of 
the  court,  when  the  action  is  local.  2. 
Pleas  to  the  disability  of  the  plaiutiff, 
or,  us  they  arc  usually  termed,  to  the 
person  of  the  plaintiff;  as,  that  he 
is  au  alien  enemy.  3.  Pleas  in  abate- 
ment of  the  writ,  or  count;  these  are 
founded  upon  some  defect  or  mistake, 
cither  in  the  writ  itself;  as,  that  the 
defendant  is  misnamed  in  it,  or  the 
like ; or  in  the  mode  in  which  the  count 
pursues  it ; as,  that  there  is  some  vari- 
ance or  repugnancy  between  the  count 
and  the  writ;  in  which  ease,  the  fault 
in  the  count  furnishes  a cause  for  abating 
the  writ  2 HI.  Cum.  301 ; Com.  Dig. 
Abatement.,  G 1,3;  lb.  Pleader,  C 14, 
15;  llac.  Ab.  Pleas,  F 7. 

23. — All  dilatory  pleas  are  sometimes 
culled  pleas  iu  abatement,  as  contradis- 
tinguished to  pleas  to  the  action ; this 
is  perhaps  not  strictly  proper,  because 
though  all  pleas  in  abatement  arc  dila- 
tory pleas,  yet  all  dilatory  pleas  are  not 
pleas  in  abatement.  Gould  on  PI.  ch. 
2,  § 35 ; vide  1 Chit.  PI.  eh.  t>.  Bac. 
Ab.  Abatement,  O ; 1 Mass.  358 ; 1 
John.  Cus.  101. 

20. — A plea  in  disduirgc,  as  dist  inguish- 
ed from  a plea  in  avoidance,  is  one  which 
admit.-  the  demand,  and  instead  of  avoid- 
ing the  payment  or  satisfaction  of  it, 
shows  that  ’it  has  been  discharged  by 
some  matter  of  fact.  Such  are  pleas  of 
pay  incut,  release  ami  the  like. 

30. — A plea  in  excuse,  is  one  which  ad- 
mits the  demaud  or  complaint  stated  in 
the  declaration,  but  excuses  the  uon-com- 
pliance  of  the  plaintiff’s  claim,  or  thecorn- 
missiou  of  the  act  of  wliich  he  complains, 
ou  account  of  the  defendant  huving  done 
all  in  his  power  to  satisfy  the  former, 
or  not  having  been  the  culpable  author 
of  the  latter.  A plea  of  tender  is  an 
example  of  the  former,  and  a plea  of 


son  assault  demesne,  au  instance  of  the 
latter. 

31.  — A foreign  plea  is  one  which  takes 
the  cause  out  of  the  court  where  it  is  plead- 
ed, by  showing  a want  of  jurisdiction  in 
that  court.  2 Dili.  Pr.  Keg.  374  ; Garth. 
402.  See  the  form  of  the  plea  iu  bill. 
Ent.  475. 

32.  — A plea  of  justification  is  one  in 
which  the  defendant  professes  purjioscly 
to  have  done  the  acts  which  arc  the  sub- 
ject of  the  plaintiff’s  suit,  iu  order  to 
exercise  that  right  which  he  considers  he 
might  in  poiut  of  law  exercise,  and  in 
the  exercise  of  which  he  conceives  him- 
self not  merely  excused,  but  justified. 

33.  — A plea  i hi  is  da  nr  in  continuance. 
Under  the  ancient  law,  there  wore  con- 
tinuances, i.  c.  adjournments  of  the  pro- 
ceedings for  certain  purposes,  from  one 
day  or  one  term  to  another ; and,  iu  such 
cases,  there  was  an  entry  made  on  the 
record,  expressing  the  ground  of  the 
adjournment,  aud  appointing  the  parties 
to  re-apj>ear  at  a given  day. 

34.  — Iu  the  interval  between  such 
continuance  and  the  day  appointed,  the 
parties  were  of  course  out  of  court,  aud, 
consequently  not  iu  a situation  to  plead. 
But  it  sometimes  liappenod,  that  after  a 
plea  hail  been  pleaded,  and  while  the 
parties  were  out  of  court,  in  consequence 
of  such  continuance,  a new  matter  of 
defence  arose,  which  did  not  exist,  and 
which  the  defendant  hud  consequently 
no  opportunity  to  plead,  before  the  last 
continuance.  This  new  defence  he  was 
therefore  entitled,  at  the  day  given  for 
his  re-appearance,  to  plead  as  a matter 
that  hud  happened  after  the  last  continu- 
ance, puis  darrein  continuance.  In  the 
same  cases  that  occasioned  a continuance 
iu  the  ancient  common  law,  but  iu  no 
other,  a continuance  shall  take  place. 
At  the  time  indeed,  when  the  pleadings 
arc  tiled  and  delivered,  no  record  exists, 
and  there  is,  therefore,  no  entry  at  that 
time,  made  on  the  record,  of  the  award 
of  a continuance;  but  the  parties  are, 
from  the  day  when,  by  the  ancient  prac- 
tice, u continuance  would  have  been  en- 
tered, supposed  to  be  out  of  court,  aud 
the  pleading  is  suspended,  till  the  day 
arrives  to  which,  by  the  ancient  practice, 
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the  continuance  would  extend.  At  that 
day,  the  defendant  is  entitled,  if  any  new 
matter  of  defence  has  arisen  in  the  inter- 
val, to  plead  it  according  to  the  ancient 
plan,  puis  darrein  continuance. 

86.  — A plea  puis  darrein  continuance, 
is  not  a departure  from,  hut  is  a waiver 
of  the  first  plea,  and  is  always  pleaded 
by  way  of  substitution  for  it,  on  which 
no  proceeding  is  afterwards  lmd.  1 Salk. 
17*  ; 2 Stran.  1 196  ; Hob.  81  j 4 Serg. 
& Rawle,  239.  Great  certainty  is  re- 
quisite in  pleas  of  this  description.  Doct. 
PI.  297;  Velv.  141;  Cro.  Joe.  201; 
Proem.  112;  2 Lutw.  1143;  2 Salk. 
619;  2 Wils.  139;  Co.  Eutr.  617  b. 
It  is  not  sufficient  to  say  generally  that 
a tier  the  last  continuance  such  a thing 
happened,  but  the  day  of  the  continuance 
must  be  shown,  and  also  the  time  and 
place  must  be  alleged  where  the  matter  of 
defence  arose.  Ld.  ibid.  Bull.  N.  P.  309. 

36. — Pleas  puis  darrein  continuance 
are  either  in  bar  or  abatement,  Coin- 
Pig.  Abatement,  1 24;  and  are  followed, 
like  other  pleas,  by  a replication  and 
other  pleadings,  till  issue  is  attained  upon 
them.  Such  pleas  must  be  verified  on 
oath  before  they  are  allowed.  2 Smith’s 
lb  396;  Frcem.  252;  1 Strange,  493. 

8 7 .  — A sha  m plea  is  one  which  is  km )wn 
to  the  pleader  to  be  false,  and  is  entered 
for  the  purpose  of  delay.  There  are 
certain  pleas  of  this  kind,  which  in 
consequence  of  their  having  been  long 
and  frequently  used  in  practice,  have 
obtained  toleration  from  the  courts ; 
and,  though  discouraged,  are  tacitly  al- 
lowed; as,  for  example,  the  common 
pica  of  judgment  recovered,  that  is,  that 
judgment,  has  been  already  recovered  by 
the  plaintiff,  for  the  same  cause  of  ac- 
tion. Steph.  on  Pleading,  444,  445; 
1 Chit.  PI.  505,  500. 

3*. — Plea  in  suspension  of  the  action. 
Such  a plea  is  one  winch  shows  some 
ground  for  not  proceeding  in  the  suit  at 
the  present  period,  and  prays  that  the 
pleading  may  be  stayed,  until  that  ground 
he  removed.  The  uuml>cr  of  these  pleas 
is  small.  Among  them  is  that  which  is 
founded  on  the  nonage  of  the  parties, 
and  termed  parol  demurrer.  Stephen 
on  Pleading,  64. 
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See,  generally,  Bac.  Abr.  Pleas,  Qj 
Com.  Pig.  Abatement,  I 24,  84 ; Doct. 
PI.  297  ; Bull.  N.  P.  309  ; Lawes  Civ. 
PI.  173;  1 Chit.  PI.  634;  Steph. 
PI.  81. 

TO  PLEAD,  is  the  formal  entry  of 
the  defendant’s  defence  on  the  record. 
In  a popular  sense,  it  signifies  the  argu- 
ment in  a cause,  hut  it  is  not  so  used  by 
the  profession.  Steph.  PI.  Appex.  note 
(I);  Story,  Eq.  PI.  §5,  note. 

PLEADING,  in  practice , is  the  state- 
ment in  a logical  and  legal  form,  of  the 
facts  which  constitute  the  plaintiff's  cause 
of  action,  or  the  defendant’s  ground  of 
defence;  it  is  the  formal  mode  of  alleging 
that  on  the  record,  which  would  be  tho 
support,  or  the  defence  of  the  party  in 
evidence.  3 T.  K.  159;  Dougl.  278 ; 
Com.  Dig.  Pleader,  A;  Bac.  Abr.  Pleas 
and  Pleading;  Cowp.  682,  3.  In  a 
general  sense  it  is  what  cither  party  to  a 
suit  at  law  alleges  for  himself  in  a court, 
with  respect  to  the  subject-matter  of  the 
cause,  and  the  mode  in  which  it  is  carried 
on,  including  the  demand  which  is  made 
by  the  plaintiff;  but  in  strictness,  it  is 
no  more  than  setting  forth  those  facts  or 
arguments  which  show  the  justice  or  legal 
sufficiency  of  tho  plaintiff’s  demand,  and 
the  defendant’s  defence,  without  includ- 
ing the  statement  of  the  demand  itself, 
which  is  contained  in  the  declaration  or 
count.  Bac.  Abr.  Pleas  and  Pleading. 

2.  — The  science  of  pleading  was  de- 
signed only  to  render  the  facts  of  each 
party’s  case  plain  and  intelligible,  and 
to  bring  the  matter  in  dispute  between 
them  to  judgment.  Steph.  PI.  1.  It 
is,  as  has  been  well  observed,  admirably 
calculated  for  analyzing  a cause,  and 
extracting,  like  the  roots  of  an  equation, 
the  true  points  in  dispute ; and  referring 
them  with  all  imaginable  simplicity,  to 
the  court  and  jury.  1 Halo’s  C.  L. 
301,  n. 

3.  — The  parts  of  pleading  have  been 
considered  jus  arrangeable  under  two 
heads;  first,  the  regular,  or  those  which 
occur  in  the  ordinary  course  of  a suit; 
and  secondly,  the  irregular,  or  collateral, 
being  those  which  are  occasioned  l»y 
mistakes  in  the  pleadings  on  either  side. 

4 — The  regular  parts  are,  1st,  The 


declaration  or  count;  2dlv,  Tho  pica, 
which  is  either  to  tho  jurisdiction  of  the 
court,  or  suspending  the  action,  as  in  the 
case  of  a parol  demurrer,  or  in  abate- 
ment, or  in  bar  of  the  action,  or  in  re- 
plevin, an  avowry  or  cognizance;  8dly, 
The  replication , and,  in  case  of  an  eva- 
sive plea,  a new  assignment , or  in  replev- 
in the  pica  in  bar  to  the  avowry  or  cog- 
nizance ; 4 thly,  Tho  rejoinder , or,  in 
replevin,  the  replication  to  the  plea  in 
bar ; 5thly,  The  sur-rejoinder,  being  in 
replevin,  the  rejoinder;  6thly,  The  re- 
butter } 7 thly,  The  surrebutter,  Vin.  Abr. 
Pleas  and  Pleading,  C ; Bac.  Abr.  Pleas 
ami  Pleadings,  A ; 8 thly,  Pleas  puis  dar- 
rein continuance,  when  the  matter  of 
defence  arises  pending  the  suit. 

5. — The  irregular  or  collateral  parts 
of  pleading  are  stated  to  be,  1st,  Demur- 
rers to  any  part  of  the  pleadings  above 
mentioned;  2dly,  Demurrers  to  evidence 

fiven  at  trials ; 3dly,  Bill*  of  exceptions; 

tidy,  Pleas  in  scire  facias  ; and,  ’>  thly, 
Pleas  in  error.  Vin.  Abr.  Pleas  and 
Pleadings,  C. 

Pleading,  special.  By  special  plead- 
ing is  meant  the  allegation  of  special 
or  new  matter,  as  distinguished  from  a 
direct  denial  of  matter  previously  alleged 
on  the  opposite  side.  Gould  on  PI.  c.  1, 
18. 

PLEAS  OF  THE  CROWN,  Eng. 
law.  This  phrase  is  now  employed  to 
signify  criminal  causes  in  which  the  king 
is  a party.  Formerly  it  signified  royal 
causes  for  offences  of  a greater  magnitude 
than  mere  misdemeanors.  These  were 
left  to  be  tried  iu  the  courts  of  the  barons, 
whereas  the  greater  offences,  or  royal 
causes,  were  to  be  tri<*d  in  the  king’s 
courts,  under  the  appellation  of  pleas  of 
the  crown.  Robertson’s  Hist,  of  Charles 
V.,  vol.  1,  p.  48. 

Pleas  roll,  Eng.  practice,  is  a record 
which  contains  the  declaration,  pica,  re- 
plication, rejoinder,  and  other  pleadings, 
and  the  issue.  Euuom.  Dial.  2,  § 29, 

p.  111. 

PLKBISCIT,  civil  law.  This  is  an 
anglicised  word  from  the  Latin  plrbisci- 
tum,  which  is  composed  or  derived  from 
phbx  and  scire,  ana  signifies,  to  establish 
or  ordain. 


2.  — A plebiscit  was  a law  which  the 
people,  separated  from  the  senators  and 
the  patricians,  made  on  the  requisition 
of  ono  of  their  magistrates,  that  is,  a 
tribune.  Inst.  1,  2,  4. 

PLEDGE  or  PAWN,  in  Contracts ; 
these  words  seem  indifferently  used  to 
convey  the  same  idea.  Story  on  Builui. 
§ 286. 

-• — In  the  Civil  Code  of  Louisiana, 
however,  they  appear  not  to  have  exactly 
the  same  meaning.  It  is  there  said  that 
pledges  arc  of  two  kinds,  namely,  the 
pawn,  and  the  antichresis.  Louis.  Code, 
art.  3101. 

3.  — Sir  William  Jones  defiues  a pledge 
to  bo  a bailment  of  goods  by  a debtor  to 
his  creditor,  to  be  kept  till  the  debt  is 
discharged.  Jones’s  Bailra.  117  ; Id.  36. 
Chancellor  Kent,  2 Kent’s  Com.  449, 
follows  the  same  definition,  and  sec  1 
Dane’s  Abr.  c.  17,  art.  4.  Pothier,  De 
Nantisscment,  art.  prelim.  1,  defines  it 
to  l>c  a contract  by  which  a debtor  gives 
to  his  creditor  a thing  to  detain  ns  secu- 
rity for  his  debt.  The  Code  Napoleon 
has  adopted  this  definition,  Code  ( 'iv.  art. 
2071,  and  the  Civil  Code  of  Isjuisiana 
has  followed  it.  Louis.  Code,  3100. 
Lord  Holt’s  definition  is,  when  goods  or 
chattels  are  delivered  to  another  as  a. 
pawn,  to  he  security  for  money  borrowed 
of  him  by  the  bailor;  and  this,  he  adds, 
is  called  in  Latin  radium,  and  iu  Eng- 
lish, a pawn  or  pledge.  LI.  Rayin.  909, 
913. 

4.  — The  foregoing  definitions  are  suf- 
ficiently descriptive  of  the  nature  of  a 
pawn  or  pledge;  but  they  are  in  terms 
limited  to  cases  where  a tiling  is  given 
as  a security  for  a debt ; but  a pawn  may 
well  be  made  as  security  for  any  other 
engagement.  2 Bulst.  306 ; Pothier, 
Do  Nantisscment,  n.  11.  The  definition 
of  Domat  is,  therefore,  more  accurate, 
because  it.  is  more  comprehensive,  name- 
ly, that  it  is  an  appropriation  of  tho 
thing  given  for  the  security  of  au  en- 
gagement. Domat,  B.  3,  til.  1,  § 1,  n.  1. 
And,  according  to  Judge  Story,  it  may 
be  defined  to  be  a bailment  of  personal 
property,  as  security  for  sonic  debt  or 
engagement.  Story  on  Builui.  § 280. 

5.  — The  term  pledge  or  pawn  is  con- 
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fined  to  personal  property ; and  where 
real  or  personal  property  is  transferred 
by  a conveyance  of  the  title,  as  a se- 
curity, it  is  commonly  denominated  a 
mortgage. 

6.  — A mortgage  of  good*  is,  in  the 
common  law,  distinguishable  from  a 
mere  pawn.  By  a grant  or  a convey- 
ance of  goods  in  gage  or  mortgage,  the 
whole  legal  title  passes  conditionally  to 
the  mortgagee;  and  if  not  redeemed  at 
the  time  stipulated,  the  title  becomes 
absolute  at  law,  though  equity  will  inter- 
fere to  compel  a redemption.  But  in  a 
pledge  a 8]>ccinl  property  only  passes  to 
the  pledgee,  the  general  property  remain- 
ing in  the  pledgor,  1 Atk.  1G7  ; G East, 
25  j 2 (Vines's  0.  Err.  200;  1 Pick.  389; 
1 Pet.  S.  C.  K.  449  ; 2 Pick.  R.  G10; 
5 Pick.  K.  GO;  8 Pick.  It.  23G;  9 
Greenl.  R.  82 ; 2 N.  II.  Rep.  13 ; 5 N. 
II.  Rep.  545 ; 5 John.  R.  258  ; 8 John. 
K.  97;  L0  John.  R.  471;  2 Hall,  It. 
G3  ; G Mass.  K.  425;  15  Mass.  R.  480. 
A mortgage  may  l»e  without  possession, 
but  a pledge  cannot  be  without  posses- 
sion. 5 Piek.  59,  GO ; and  see  2 Pick. 
607. 

7.  — Things  which  are  the  subject  of 
a pledge  or  pawn  are  ordinarily  goods 
jind  chattels,  hut  money,  negotiable  in- 
struments, choscs  in  action,  uud  indeed 
any  other  thing  valuable  of  a personal 
nature,  such  as  patent-rights  and  manu- 
scripts, may,  by  the  common  law,  be  de- 
livered in  pledge.  10  Johns.  R.  471, 
475;  12  Johns.  It.  14G;  10  Johns.  R. 
389;  2 Black f.  It.  198;  7 Greenl.  It. 
28;  2 Taunt.  It.  268;  13  Mass.  105; 
15  Mass.  389;  lb.  534;  2 Gaines's  C. 
Err.  200;  1 Dane's  Ahr.  oh.  17,  art.  4, 
§11.  See  Louis.  Code,  art.  3121. 

8.  — It  is  of  the  essence  of  the  con- 
tract, that  there  should  he  an  actual 
delivery  of  the  tiling.  G Mass.  422 ; 15 
Mass.  477  ; 14  Mass.  352;  2 Gaines’s 
C.  Err.  200;  2 Kent’s  Coin.  452;  Bac. 
Ahr.  Bailment,  B;  2 Hollo  It.  439;  G 
Piek.  It.  59,  GO ; Pothier,  De  Nantisso- 
nient,  n.  8, 9;  Louis.  Code,  3129.  What 
will  amount  to  a delivery,  is  matter  of 
law.  See  Delivery. 

9.  — It  is  essential  that  the  thing 
should  he  delivered  as  a security  for 


some  debt  or  engagement.  Story  on 
Railm.  § 300.  And  see  3 (’much,  73; 
7 ( 'ranch,  84:  2 John.  Oh*  H 809 j 
1 Atk.  23G;  Pree.  in  Oh.  419;  2 Vera. 
691;  Gilb.  Eq.  R.  104;  6 Mass.  339; 
Pothier,  Nantissement,  n.  12;  Civ.  Code 
of  La.  art.  31 19 ; Code  Civ.  art.  2070. 

1 0.  — In  virtue  of  the  pawn  the  pawnee 
acquires,  by  the  common  law,  a special 
property  iu  the  thing,  and  is  entitled  to 
the  possession  of  it  exclusively,  during 
the  time  and  for  the  objects  for  which  it 
is  pledged.  2 Bl.  Com.  896;  Jones’s 
Bailm.  80 ; Owen  It.  123, 124;  1 Bulst. 
29;  Yelv.  178;  Cro.  Jnc.  244;  2 Ld. 
Ray  iu.  909,  910;  Bac.  Ahr.  Bailment, 
B ; 1 Dane's  Abr.  ch.  17,  art.  4,  §§  1,6; 
Code  Civ.  art.  2082 ; Civ.  Code  of  La. 
art.  3131.  And  he  has  a right  to  sell 
the  pledge,  when  there  has  been  a de- 
fault iu  the  pledger  in  complying  with 
his  engagement.  Such  u default  does 
not  divest  the  general  property  of  the 
pawner,  but  still  leaves  him  a right  of 
redemption.  But  if  the  pledge  is  not 
redeemed  within  the  stipulated  time,  by 
a due  performance  of  the  contract  for 
which  it  is  a security,  the  pawnee  has 
then  a right  to  sell  it,  in  order  to  have 
his  debt  or  indemnity.  And  if  there  is 
uo  stipulated  time  for  the  payment  of 
the  debt,  but  the  pledge  is  for  an  indefi- 
nite period,  the  pawnee  has  a right,  upon 
request,  to  a prompt  fulfilment  of  the 
agreement;  and  if  the  pawner  refuses  to 
comply,  the  pawnee  may,  upon  demand 
and  notice  to  the  pawner,  require  the 
pawn  to  be  sold.  2 Kent’s  Com.  452 ; 
Story  on  lhiilm.  § 308. 

11.  — The  pawnee  is  bound  to  use  or- 
dinary diligence  in  keeping  the  pawn, 
and  consequently  is  liable  for  ordinary 
neglect  in  keepiug  it.  Jones’s  Bailiu. 
75;  2 Kent’s  Com.  451;  1 Dane’s  Ahr. 
ch.  17,  art.  12  ; 2 Ld.  Rayin.  909,  910 ; 
Doiuat,  B 1,  tit.  1,  § 4,  it.  1. 

12.  — Tht*  pawner  has  the  right  of  re- 
demption. 14*  the  pledge  is  conveyed 
by  way  of  mortgage,  and  thus  passes  the 
legal  title,  unless  he  redeems  the  pledge 
at  a stipulated  time,  the  title  of  the 
pledges  becomes  absolute  at  law ; and 
the  pledger  has  no  remedy  at  law,  hut 
only  a remedy  iu  equity  to  redeem.  2 
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Yes.  Jr.  878 ; 2 Caines’s  C.  Err.  200. 
If,  however,  the  transaction  is  not  a 
transfer  of  ownership,  but  a mere  pledge, 
as  the  pledger  has  never  parted  with  the 
general  title,  he  may,  at  law,  redeem, 
notwithstanding  he  has  not  strictly  com- 
plied with  the  condition  of  his  contract. 
Com.  Dig.  Mortgage,  15;  1 1W.  on 
Mortg.  hy  Coventry  k Hand.  401,  and 
notes,  ibid.  See  further,  ns  to  the  pawn- 
er’s right  of  redemption,  Story  on  Bailm. 
§§  245  to  249. 

13.  — By  the  act  of  pawning,  the 
pawner  enters  into  an  implied  agree- 
ment or  warranty  that  he  is  the  owner 
of  the  property  pawned,  and  that  he  has 
a good  right  to  pass  the  title.  Story  on 
Bailrn.  § 354. 

14.  — As  to  the  manner  of  extinguish- 
ing the  contract  of  pledge  or  mortgage 
of  personal  property,  see  Story  on  Bailrn. 
§§  359  to  366. 

Pledge,  contracts.  He  who  becomes 
security  for  another,  and,  in  this  sense, 
every  one  who  becomes  bail  for  another, 
is  a pledge.  4 Inst.  180  ; Com.  Dig. 
Bail,  C.  Sec  Pledgee. 

PLEDGES,  pita  ding.  It  was  an- 

ciently nei’cssary  to  find  pledges  or  sure- 
ties to  prosecute  a suit,  and  the  names 
of  the  pledges  were  added  at  the  foot  of 
the  declaration  ; but  in  the  course  of 
time  it  became  unnecessary  to  find  such 
pledges  because  the  plaintiff  was  no 
longer  liable  to  be  amerced,  pro  fedsn 
darnora , and  the  pledges  were  merely 
nominal  persons,  and  now  John  Doe  ami 
•Biclmrd  Roe  arc  the  universal  pledges; 
but  they  may  be  omitted  altogether. 
1 Tidd’s  Pr.  455;  Arch.  Civ.  PI.  171; 
or  inserted  at  any  time  before  judgment. 
4 John.  190. 

PLEGUS  ACQUI ET AN DIS,  WRIT 
DE.  The  name  of  an  ancient  writ  in  the 
English  law,  which  lies  where  a man  be- 
comes pledge  or  surety  for  another  to 
pay  a certain  sum  of  money  at  a certain 
day ; after  the  day,  if  the  debtor  does 
not  pay  the  debt,  and  the  surety  be  com- 
pelled to  pay,  he  shall  have  this  writ  to 
cohi|k;1  the  debtor  to  pay  the  same.  F. 
N.  B.  821. 

PLENARY.  Full,  complete. 

2. — In  the  courts  of  admiralty,  and  in 


' the  English  ecclesiastical  courts,  causes 
or  suits  in  respect  of  the  different  course 
of  proceeding  in  each,  arc  termed  plenary 
or  summary.  Plenary,  or  full  and  formal 
suits,  ure  those  in  which  the  proceedings 
must  be  full  and  formal : the  term  sum- 
mary is  applied  to  those  causes  where 
the  proceedings  are  more  succinct  and 
less  formal.  Law’s  Oughton,  4 1 ; 2 Chit. 
Pr.  481. 

PLENARTY,  eccl.  late.  Signifies  that 
a benefice  is  full.  Vide  Avoidance. . 

PLENE  ADMINLSTRA V1T,  plead- 
ing, is  a plea  in  bar  entered  by  an  exe- 
cutor or  administrator  hy  which  he 
affirms  that  he  had  not  in  his  possession, 
at  the  time  of  the  commencement  of  the 
suit,  nor  has  had  at  any  time  since,  any 
goods  of  the  deceased  to  be  administered; 
when  the  plaintiff  replies  that  the  defen- 
dant had  goods,  &c.  in  his  possession  at 
that  time,  and  the  parties  join  issue,  the 
burden  of  the  proof  will  lx*  on  the  plain- 
tiff. Vide  15  John.  R.  323 ; (>  T.  R. 
10;  1 Barn,  k Aid.  254;  11  Vin.  Ah. 
349;  12  Vin.  Ab.  185;  2 Phil.  Ev. 
295 ; 3 Saund.  (a)  315,  u.  1 ; 6 Com. 
Dfe.  311. 

PLENE  ADMINISTRAVIT  PILE- 
TElt.  This  is  the  usual  plea  of  prate 
ndministravit,  except  that  the  defendant 
admits  a certain  amount  of  assets  in  his 
hands. 

PLENE  COJIl’UTAVIT,  pleading. 
A plea  in  an  action  of  account  render, 
by  which  the  defendant  avers  that  he  has 
fully  accounted.  Bac.  Ab.  Accompt,  E. 
This  plea  does  not  admit  the  liability  of 
the  defendant  to  account.  1 5 S.  k R.  1 53. 

PLENIPOTENTIARY.  Possessing 
full  powers;  as,  a minister  plenipoten- 
! tiary,  is  one  authorized  fully  to  settle  the 
matters  connected  with  his  mission,  sub- 
ject however  to  the  ratification  of  the 
government  by  which  he  is  authorized. 
Vide  Minister. 

PLENUM  BOM  I NY  M,  is  the  un- 
limited right  which  the  owner  has  to  use 
his  property  as  lie  deems  proper,  without 
any  accountability  to  any  one. 

PLOUGH-BOTE,  is  an  allowance 
1 made  to  a rural  tenant  of  wood  sufficient 
I for  ploughs,  harrows,  carts,  aud  other 
instruments  of  husbandry. 


PLOUGH-LAND,  M Eng.  law,  an, 
uncertain  quantity  of  land,  but,  accord- , 
ing  to  some  opinions  it  contains  one  hun* 1 
dred  and  twenty  acres.  Co.  Litt.  09  a. 

TO  PLUNDER,  is  to  capture  per- 
gonal property  on  land  by  a public  ene- 
my, with  a view  of  making  it  his  own. 
The  property  ho  captured  is  culled  plun- 
der. See  Booty ; Prize. 

PLUNDERAGE,  mar . law.  The 
embezzlement  of  goods  on  board  of  a ship, 
is  known  by  the  name  of  plunderage. 

2. — The  rule  of  the  maritime  law  in 
such  eases  is,  that  the  whole  crew  shall 
be  responsible  for  the  property  thus  cm-  ] 
bezzled,  !>eenusc  there  must  bo  some 
negligence  in  finding  out  the  depredator. 
Abbott  on  Ship.  457 ; 3 John.  Rep.  17 ; 
1 Pet.  Adm.  Dec.  243;  1 New  Rep. 
347  ; 1 Pet.  Adm.  Dec.  200,  239. 

PLURAL.  A term  used  in  grammar, 
which  signifies  more  than  one. 

2. — Sometimes,  however,  it  may  be  so 
expressed  that  it  means  only  one,  as,  if 
a man  were  to  devise  to  another  all  he 
was  worth,  if  he,  the  testator,  died  with- 
out children,  and  lie  died  leaving  one 
child,  the  devise  would  not  take  effect. 
See  Dig.  50,  10,  148;  Id.  35,  1,  101, 
1 ; Id.  86,  1,  17,  4 ; Code,  0,  49,  0,  2; 
Shelf,  on  Lun.  504,  518,  559,  589.  See 
Singular. 

PLURALITY,  government,  is  the 
greater  number  of  votes  given  at  an  elec- 
tion ; it  is  distinguished  from  a majority , 
(q.  v.)  which  is  a plurality  of  all  the 
votes  which  might  have  been  given ; 
though  in  conjtnon  parlance  majority  is 
used  in  the  sense  here  given  to  plurality. 

PLURIES,  in  practice,  is  a term  by 
which  a writ  issued  subsequently  to  au 
alias  of  the  same  kind  is  denominated. 

2. — The  plurios  writ  is  made  by  add- 
ing after  wo  command  you,  the  words, 
“as  often  times  we  have  commanded 
you.”  This  is  called  the  first  pluries, 
the  next  is  called  the  second  pluries,  &c. 

POINDING,  in  the  Scotch  law,  is  that 
diligence,  affecting  movable  subjects,  by 
which  their  property  is  carried  directly 
to  the  creditor.  Poinding  is  real  or  per- 
sonal. Krsk.  Pr.  L.  Scot.  3,  0,  11. 

Poinding,  personal,  in  the  .Scotch 
law,  is  a poinding  of  the  goods  belong- 


ing to  the  debtor,  aud  of  those  goods 
only. 

2 — It  may  have  for  its  warrant  either 
letters  of  homing,  containing  a clause  for 
poinding,  and  then  it  is  executed  by 
messengers;  or  precepts  of  poinding, 
granted  by  sheriffs,  commissaries,  &c. 
which  are  executed  by  their  proper  of- 
ficers. No  cattle  pertaining  to  the  plough, 
nor  instruments  of  tillage  can  Ik;  poinded 
in  the  time  of  labouring  or  tilling  the 
ground,  unless  where  the  debtor  has  no 
other  goods  that  may  be  poinded.  Krsk. 
Pr.  L.  Scot.  8,  6,  11.  See  Distress,  to 
which  this  process  is  somewhat  similar. 

Poinding,  real,  or  poimling  of  the 
ground,  in  the  Scotch  law,  though  it  1m) 
properly  a diligence,  is  generally  consid- 
ered by  lawyers  as  u species  of  real  action, 
and  is  so  called  to  distinguish  it  from 
personal  poinding,  which  is  founded 
[ merely  on  an  obligation  to  pay. 

2. — Every  debitum  fundi,  whether 
legal  or  conventional,  is  a foundation  for 
this  action.  It  is  therefore  competent  to 
all  creditors  in  debts  which  make  a real 
bunion  on  lands.  As  it  proceeds  on  a 
real  right,  it  may  be  directed  against  all 
goods  that  can  be  found  on  the  lands 
burdened ; but,  1 , goods  brought  upon 
the  gremid  by  strangers  are  not  subject 
to  this  diligence ; and,  2,  even  the  goods 
of  a tenant  cannot  be  poinded  for  more 
than  his  term’s  rent.  Krsk.  Pr.  L.  Scot. 
4,1,3. 

POINT,  practice,  is  a proposition  or 
question  arising  in  a case. 

2. — It  is  the  duty  of  a judge  to  giv<t 
an  opinion  on  every  point  of  law,  pro- 
perly arising  out  of  the  issue,  which  is 
propounded  to  him.  Vide  Jtejud niton. 

Point  reserved.  Is  a pointer  quos- 
tion  of  law  which  the  court,  not  being 
fully  satisfied  how  to  decide  it,  in  the 
hurried  trial  of  a cause,  rule  it  in  favour 
of  the  party  offering  it,  but  subject  to 
revision  on  a motion  for  a new  trial.  If, 
after  argument,  it  l»o  found  to  have  been 
ruled  correctly,  the  verdict  is  supported, 
if  otherwise,  it  is  set  aside. 

PO 1 NTS,  a m*t  ruction.  Marks  in  writ- 
ing ami  in  print,  to  denote  the  stops  that 
ought  to  be  made  in  reading,  and  to 
point  out  the  sense. 
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2. — Points  are  not  usually  put  in 
legislative  acts  or  in  deeds,  Kuuom.  Dial. 
2,  § 33,  p.  239  ; yet,  in  construing  them, 
the  courts  must  read  them  with  such  j 
stops  us  will  give  effect  to  the  whole.  4 

T.  K.  65. 

8. — The  points  are  the  comma,  the 
semi-colon,  the  colon,  the  full  poiut,  the  [ 
point  of  interrogation,  of  exclamation. 
Durr,  on  the  Stut.  294,  note ; vide  Punc- 
tuation. 

POISON,  crim.  law.  Those  substances 
which,  when  applied  to  the  organs  of  the 
body,  are  capable  of  altering  or  destroy- 
ing, in  a majority  of  cases,  some  or  all 
of  the  functions  necessary  to  life,  an* 
called  poisons.  3 Fodere,  Traite  de  Med. 
Leg.  449 ; Guy,  Med.  Jur.  520. 

2. — When  administered  with  a feloni- 
ous intent  of  committing  murder,  if  death 
ensues,  is  murder  the  most  detestable, 
because  it  cau  of  all  others,  be  least  pre- 
vented by  manhood  or  forethought,  it 
is  a deliberate  act  necessarily  implying 
malice.  1 lluss.  Cr.  429.  For  the  sigus 
which  iudicato  poisoning,  vide  2 Beck's  j 
Med.  Jurisp.  ch.  10,  p.  230  et  seq. ; 
Cooper's  Med.  Jurisp.  47  ; Ryan’s  Med. 
Jurisp.  ch.  15,  p.  202,  ct  seq.j  Traill, 
Med.  Jur.  109. 

POLE.  A measure  of  length,  equal 
to  five  yards  and  a half.  Vide  Measure. 

POLICE.  That  species  of  superin- 
tendence by  magistrates  which  has  prin- 
cipally for  its  object  to  maintain  public 
tranquillity  among  the  citizens.  The 
officers  who  arc  appointed  for  this  pur- 
pose are  also  called  the  police. 

2. — The  word  jfolice  has  three  signifi- 
cations, namely ; 1.  The  first  relates  to 
the  measures  which  are  adopted  to  keep 
order,  the  laws  and  ordinances  on  clean- 
liness, health,  the  markets,  Ac.  2.  The 
second  has  for  its  object  to  procure  to 
the  authorities  the  means  of  detecting 
even  the  smallest  attempts  to  commit 
crime,  in  order  that  the  guilty  may  be 
arrested  before  their  plans  are  carried 
into  execution,  and  delivered  over  to  the 
justice  of  the  country.  3.  The  third 
comprehends  the  laws,  ordinances  and 
other  measures  which  require  the  citizens 
to  exercise  their  rights  in  a particular 
form. 


3. — Police  has  also  been  divided  into 
administrative  police  W’hich  has  for  its 
object  to  maintain  constantly  public  or- 
der in  every  part  of  the  general  admin- 
istration; and  into  judiciary  jto/icc, 
which  is  intended  principally  to  prevent 
crimes  by  punishing  the  criminals.  Its 
object  is  to  punish  crimes  which  the  ad- 
ministrative police  has  not  been  able  to 
prevent. 

POLICE  JURY.  In  Louisiana  this 
name  is  given  to  certain  officers  who  col- 
lectively exercise  jurisilictiou  in  certain 
cases  of  police ; as  levying  taxes,  regu- 
lating roads,  &c. 

POLICY  OF  INSURANCE,  in  con- 
tracts, is  an  instrument  in  writing  by 
which  the  contract  of  insurance  is  effect- 
ed and  reduced  into  form. 

2.  — The  term  policy  of  insurance,  or 
assurance,  as  it  is  sometimes  called,  is 
derived  from  the  Italian  polizza  di 
assecurazione , or  di  securanza , or  di 
sccurta  ; and  in  that  language  signifies  a 
note  or  bill  of  security  or  indemnity. 

3.  — The  policy  is  always  considered  as 
being  made  upon  an  executed  considera- 
tion, namely,  the  payment  or  security 
for  the  payment  of  the  premium,  and 
! contains  only  the  promise  of  the  under- 
writers, without  any  thing  in  nature  of 
a counter  promise  on  the  part  of  the 
insured.  The  policy  may  be  effected  by 
the  owner  of  the  property  insured,  his 
broker  or  agent. 

4.  — As  to  its  form  the  policy  has  been 
considered  in  courts  of  law  as  an  absurd 
and  incoherent  instrument,  4T.  R.  210; 
but  courts  of  justice  have  always  con- 
strued it  according  to  the  intention  of 
the  parties,  and  so  that  the  indemnity  of 
the  insured,  and  the  advancement  of 
trade,  which  are  the  great  objects  of  in- 
surance, may  be  attained.  It  should 
contain,  1,  the  names  of  the  parties;  2, 
the  name  of  the  vessel  insured,  in  order 
to  identify  it;  but  to  prevent  the  ill 
consequence  that  might  result  from  a 
mistake  in  the  name  of  the  vessel  or 

j master,  there  arc  usually  inserted  in  poli- 
cies these  words,  “ or  by  what  soever 
name  or  names  the  same  ship  or  the 
master  thereof  is,  or  shall  be,  named  or 
called  3,  a specification  of  the  subject- 


matter  of  the  insurance,  whether  it  lx? 
goods,  ship,  freight,  respondentia  or  bot- 
tomry securities,  or  other  things,  Marsh. 
Ins.  315;  3 Mass.  Rep.  470;  4,  a de- 
scription of  the  voyage,  with  the  com- 
mencement and  end  of  the  risk ; 5,  u 
statement  of  the  perils  insured  against; 
0,  a power  in  the  insured  to  save  goods 
in  case  of  misfortune,  without  violating  ' 
the  policy  ; 7,  the  promise  of  the  insur- 
ers, and  an  acknowledgment  of  their  re- , 
ccipt  of  the  premium ; 8,  the  common 
memorandum ; 9,  the  date  und  subscrip- 
tion. 

5. — Policies,  with  reference  to  the  ’ 
reality  of  the  interest  insured,  are  dis- 
tinguished into  intercut  and  t coffer  poli- 
cies; with  reference  to  the  amount  of 
interest,  into  open  and  valued. 

0. — An  interest  policy,  is  w here  the ' 
insured  has  a real,  substantial,  assigna- 
ble interest  in  the  thing  insured;  in 
which  case  only  it  is  a contract  of  in- 
demnity. 

7.  — A wager  policy,  is  a pretended 
insurance,  founded  on  an  ideal  risk, 
where  the  insured  has  no  interest  iu  the 
thing  insured,  und  can  therefore  sustain 
no  loss,  by  the  hap|>eniug  of  any  of  the 
misfortunes  insured  against.  These  poli- 
cies we  strongly  reprobated  in  Pennsyl- 
vania, Massachusetts  aud  in  England, 
while  iu  New  York  they  are  considered 
valid.  3 Kent,  Com.  -25. 

8.  — An  oj/rn  pdicy,  is  where  the 
amount  of  the  interest  of  the  insured  is 
not  fixed  by  the  policy;  but  is  left  to  be 
ascertained  by  the  iusured  in  ease  a loss 
shall  happen. 

9.  — A valued  plicy,  is  where  a value 
hits  hceu  set  on  the  ship  or  goods  iu- 
sured, and  this  vuluo  inserted  in  the 
poliey  in  the  nature  of  liquidated  dam- 
ages, to  save  the  necessity  of  proving  it 
in  case  of  loss.  Marsh.  Ins.  287 ; and 
see  Kent,  Com.  Lecture  48 ; Marsh. 
Ins.  eh.  8;  16  Vin.  Ah.  402;  1 Supp. 
to  Ves.  jr.  305;  Park,  Ins.  1,  14; 
Wescott,  Ins.  400;  Pardos,  h.  t. ; Poth. 
h.  t. ; lion  lay  l'aty,  h.  t. 

POLICY,  PI  JBL10.  By  public  policy 
is  meant  what  the  luw  encourages  for  the  ! 
promotion  of  the  public  good. 

2. — What  is  against  public  poliey  is 


generally  unlawful.  For  example,  to 
restrain  an  individual  from  marrying,  or 
from  engaging  in  business,  when  the  re- 
straint is  general,  iu  the  first  case,  to  all 
persons,  ami,  in  the  second,  to  all  trades, 
business,  or  occupations.  But  if  the 
restraint,  be  only  partial,  as  that  Titius 
shall  not  marry  Mcevia,  or  that  Caius 
shall  not  eugugc  in  a particular  trade  in 
a particular  town  or  place,  the  restraint 
is  not  against  public  policy,  and  therefore 
valid.  1 Story,  Eq.  Jur.  § 274.  See 
Newl.  Coutr.  472. 

PULL.  A head.  Hence  poll  tax  is 
the  uamo  of  a tax  imposed  upon  the 
people  ut  so  much  a head. 

2. — To  poll  a jury  is  to  require  that 
each  juror  shall  himself  declare  what  is 
his  verdict.  This  may  be  done  at  the 
instance  of  either  party,  at  uny  time  be- 
fore the  verdict  is  recorded.  3 Cowen, 
R.  23  ; see  18  John.  R.  188.  »See  Deed 
rat. 

POLLICITATION,  civil  law.  A 
pollicitation  is  a promise  not  yet  accept 
ed  by  the  person  to  whom  it  is  made ; it 
differs  from  a contract  inasmuch  as  the 
latter  includes  a concurrence  of  intention 
iu  two  parties,  one  of  whom  promises 
something  to  the  other,  who  accepts  on 
his  part  of  such  promise.  L.  3,  ff.  Pol- 
licit. ; Grotius,  lib.  2,  c.  2;  Poth.  on 
Oldig.  P.  1,  c.  1,  s.  1,  art.  1,  § 2. 

2. — An  offer  to  guaranty,  hut  not  ac- 
cepted, Is  not  a contract  on  which  an 
action  will  lie.  1 Stark.  C.  10;  1 M. 
A S.  557 ; 3 B.  A 0.  008,  090 ; 5 D. 
A R.  512, 580;  7 Crunch,  09  ; 17  John. 
R.  134;  1 Mason's  R.  323,  371;  16 
John.  R.  07 ; 3 Conn.  R.  438;  1 Pick. 
R.  282,  3 ; 1 B.  A A.  08 1. 

POLLS,  the  place  where  electors  east 
in  their  votes. 

POLYANDRY.  The  state  of  a wo- 
man who  has  several  husbands. 

2. — Polyandry  is  legalized  only  in 
Thibet.  This  is  inconsistent  with  the 
law  of  nature.  Vide  Law  of  Nature. 

POLYGARCHY,  takes  place  wheu 
the  government  is  shared  by  several  per- 
sons ; as,  wheu  two  brothers  succeed  to 
the  throne,  and  rcigu  jointly. 

POLYGAMY’,  crim.  law,  is  the  act 
of  a person  who  knowing  he  has  two  or 
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more  wives,  or  she  hn.s  two  or  more  hus- 
bands living,  marries  another.  It  differs 
from  bigamy,  (q.  v.)  Com.  Dig.  Justices, 

0 ; J »ict.  do  Jur.  h.  fc. 

POND.  A body  of  stagnant  water; 
a pool. 

2. — Any  one  has  a right  to  erect  a 
fish  pond ; the  fish  in  it  are  considered 
as  real  estate,  and  pass  to  the  heir  and 
not  to  the  executor.  Ow.  20.  See  l*ool ; 
lli  or  ; Water. 

1 ON  K,  English  practice , is  an  original 
writ  issuing  out  of  chancery  for  the  pur- 
pose of  removing  a plaint  from  an  infe- 
rior court  into  the  superior  courts  at 
^ cst minister.  The  word  signifies  “ put;” 
put  by  gages,  &e.  The  writ  is  culled 
from  the  words  it  contained  when  in 
Latin,  “ Pone  per  vadium  et  salvos 
plcgioa,”  &c.  Put  by  gage  and  safe 
pledges,  Ac.  See  F.  N.  B.  69,  70  a; 
\\  ilkinsou  on  Replevin,  Index. 

PONTAGE.  A contribution  towards 
the  maintenance,  rebuilding  or  repairs  of 
a bridge.  The  toll  t;ikou  for  this  pur- 
pose also  bears  this  name.  Obsolete. 

FOOL.  A small  lake  of  standing  water. 

2. — Ry  the  grant  of  a pool,  it  is  said, 
both  the  land  ami  water  will  pass.  Co. 
Litf.  5.  V ide  Staynum  ; Water.  Un- 
doubtedly the  right  to  fish,  and  probably 
the  right  to  use  hydraulic  works  will  be 
acquired  by  such  grant.  2 N.  Humps. 
Rep.  259;  Ang.  on  Wat.  Courses,  47  ; 
Flowd.  1 til ; V uugh.  103;  liac.  Ab. 
Grants,  11  3;  Coin.  Dig.  Grant,  K 5; 
5 Cowen,  2 10;  Cro.  Jac.  150;  1 Lev. 
44 ; Co.  Litt.  5. 

POPE.  The  chief  of  the  catholic 
religion  is  so  called.  He  is  a temporal 
prince.  He  is  elected  by  certain  officers 
called  cardinals,  and  remains  in  power 
during  life. 

2. — The  |x»pc  has  no  political  authori- 
ty in  the  United  States. 

POPE'S  FOLLY.  The  name  of  a 
small  island,  situated  in  the  Ray  of  Pas- 
samaq noddy,  which,  it  has  been  decided, 
Is  within  the  jurisdiction  of  the  United 

I Wen's  R.  26. 

POPULAR  ACTION,  punishment. 
An  action  given  by  statute  to  any  one 
who  will  sue  for  the  penalty.  A qui 
tarn  action.  Dig.  47,  23,  1. 


PORT.  A place  to  which  the  officers 
of  the  customs  are  appropriated,  and 
which  include  the  privilegesand  guidance 
of  all  members  and  creeks  which  are 
allotted  to  them.  1 Chit.  Com.  Jaw, 
720;  Postlewai th’s  Com.  Diet.  h.  t. ; l 
Chit.  Com.  L.  Index,  h.  t.  According 
to  Dalloz,  a port  is  a place  within  land, 
protected  against  the  waves  and  winds, 
and  affording  to  vessels  a place  of  safety. 
Diet.  Supp.  h.  t.  By  the  Roman  law  a 
port  is  defined  to  be  focus  coiuiueus,  yuo 
important  nr  merer*,  et  unde  vjrportantUiT. 

Dig.  50,  16,  59.  See  7 N.  8.  81. 

2. — A port  differs  from  a haven,  (q. 
v.)  and  includes  something  more.  1st. 
It  is  a place  at  which  vessels  may  arrive 
and  discharge,  or  take  in  their  cargoes; 

2.  It  comprehends  a villc,  city  or  borough 
called  in  Latin  caput  corpus,  for  the 
reception  of  mariners  and  luerchunte,  for 
securing  the  goods,  and  bringing  them  to 
market,  and  for  victualling  the  ships; 

3.  it  is  impressed  with  its  legal  character 
by  the  civil  authority.  Hale  de  J’orti- 
bus  .Mar.  c.  2;  1 flnrg.  40,  73;  Bac. 
Ah.  Prerogative,  I)  5;  Com.  Dig.  Navi- 
gation, K;  4 Inst.  148;  Callis  on  Sew- 
ers, 50;  2 Chit.  Com.  Law,  2;  Dig.  50, 
10,  50;  Id.  43,  12,  1,  13;  Id.  47,  10, 
15,  7;  Id.  39,  4,  15. 

POUT-RE  EYE,  Engl.  fair.  In  some 
places  in  England  an  officer  hearing  this 
name  is  the  chief  magistrate  of  a port- 
town.  Jacob’s  Diet.  h.  t. 

PORT  TOLL,  mer.  hue.  By  this 
phrase  is  understood  the  money  paid  for 
the  privilege  of  bringing  g<K>ds  into  a 
port. 

PORTAT1CA,  Engl.  law.  The  gene- 
ric name  for  port  duties  charged  to  ships. 
Harg.  L.  Tr.  74. 

PORTER.  The  name  of  an  ancient 
English  officer  who  bore  nr  carried  a rod 
before  the  justices.  The  door-keeper  of 
the  English  parliament  also  bears  this 
name. 

2. — One  who  is  employed  as  a com- 
mon carrier  to  carry  grmdK  from  one 
place  to  another  in  the  same  town,  is 
also  called  a porter.  Such  person  is  in 
general  answerable  as  a common  carrier. 
Story,  Bailm.  § 496. 

PORTION,  is  that  part  of  a parent’s 
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estate,  or  the  estate  of  one  standing,  in 
loco  parentis,  which  is  given  to  a child. 

1 Vern.  *201.  Vide  8 Com.  Dig.  535); 
16  Yin.  Ah.  43*2;  l Suppl.  to  Ves.  Jr. 
84,  68,  303,  308;  *2  lb.  46,  370,  404. 

POUTOIUA,  civil  tuic.  Duties  paid 
in  ports  on  merchandize.  Code,  4, 
61,  3. 

PORTSALES.  Auctions  were  an- 
ciently so  called  because  they  took  place 
in  ports. 

POSSE.  This  word  is  used  substan- 
tively to  signify  a possibility.  For  ex- 
ample, such  a thing  is  in  that  is, 

such  a thing  may  possibly  be ; when  the 
thing  is  in  being,  the  phrase  to  express 
it,  is,  in  esse,  (q.  v.) 

POSSE  COM  1 TAT  US.  These  Latin 
words  signify  the  power  of  the  county. 

2.  — The  sheriff  has  authority  by  the 
common  law  while  acting  under  the 
authority  of  the  writ  of  the  united  States, 
commonwealth  or  people,  as  the  ease 
may  be,  and  for  the  purpose  of  preserv- 
ing the  public  peace  to  call  to  his  aid  the 
po» «e  coinitu/us. 

3.  — But  with  respect  to  writs  which 
issue,  in  the  first  instance,  to  arrest  in 
civil  suits  the  sheriff  is  not  bound  to 
tike  the  jttmc  comkatus  to  assist  him  in 
the  execution  of  them  ; though  he  may, 
if  lie  pleases,  on  forcible  resistance  to 
the  execution  of  the  process.  2 Inst. 
108  : 8 111''-  161. 

4.  — Having  the  authority  to  call  in 
the  assistance  of  all,  it  seems  to  follow, 
that  ho  may  equally  require  that  of  any 
individual ; hut  to  this  general  rule 
there  are  some  exceptions,  persons  of 
infirm  health,  or  who  want  understand- 
ing, minors  under  the  age  of  fifteen 
years,  women,  and  perhaps  some  others, 
it  seems,  cannot  be  required  to  assist  the 
sheriff,  and  are  therefore  not  considered 
as  a part  of  the  power  of  the  county.  1 
Viu.  Ab.  Sheriff,  B. 

5.  — A refusal  ou  the  part  of  au  indi- 
vidual lawfully  called  upon  to  assist  the  | 
officer  in  putting  down  a riot.  1 Carr. 
& Marsh.  314.  In  this  case  will  bo 
found  the  form  of  au  indictment  for  this 
offence. 

6.  — Although  the  sheriff  is  acting 
without  authority,  yet  it  would  seem  | 
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that  any  person  who  ol>cys  his  command, 
unless  aware  of  that  fact,  will  be  pro- 
tected. 

7. — Whether  an  individual  not  en- 
joined by  the  sheriff  to  lend  his  aid, 
would  he  protected  in  his  interference, 
seems  questionable  ; in  u case  where  the 
defendant  assisted  sheriff’s  officers  in 
executing  a writ  of  replevin  without 
their  solicitation,  the  court  held  him 
justified  in  so  doing.  2 Mod.  241.  Vide 
Bac.  Ah.  Sheriff,  N ; Hamm.  N.  P.  63 ; 

, 5 Whart.  R.  437,  440. 

POSSESS IO  FRATRIS,  the  brother’s 
possession.  This  is  a technical  phrase 
which  is  applied  in  the  English  law 
1 relating  to  descents.  By  the  common 
law,  the  ancestor  from  whom  the  iulierit- 
| onee  was  taken  by  descent,  must  have 
had  actual  seisin  of  the  lauds,  either  by 
his  own  entry,  or  by  the  possession  of 
his  own,  or  his  ancestor’s  lessee  for 
years,  or  by  being  in  the  receipt  of  rent 
from  the  lessee  of  the  freehold.  But 
there  arc  qualifications  as  to  this  rule, 
one  of  which  arises  from  the  doctriuo  of 
poueuia  fratris.  The  possession  of  a 
tenant  for  years,  guardian  or  brother,  is 
equivalent  to  that  of  the  party  himself, 
and  is  termed  in  law  posso tsio  fratris. 
Litt.  sect.  8;  Co.  Litt.  15  a;  3 Wils. 
516;  7 T.  R.  386  ; 2 Hill.  Ab.  206. 

2. — In  Connecticut,  Delaware,  Gcor- 
I gia,  Massachusetts,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Rhode  Island, 

1 South  Carolina,  Virginia,  and  probably 
| in  other  states,  the  real  and  personal 
estates  of  intestates  are  distributed  among 
the  heirs,  without  any  reference  or  re- 
gard to  the  actual  seisin  of  the  ancestor. 
Reeve  on  Dos.  377  to  371) ; 4 Mason’s 
R.  467;  3 Day’s  R.  166;  2 Pet.  R. 
59.  In  Maryland,  New  Hampshire, 
North  Carolina,  and  Vermont,  the  doc- 
trine of  possossio  fratris,  it  seems,  still 
exists.  2 Peters's  Rep.  625 ; Reeve  on 
Dese.  377  ; 4 Keut,  Com.  384,  5. 

POSSESSION,  intern,  (me.  By  pos- 
session is  meant  a country  which  is 
held  by  no  other  title  than  mere  con- 
quest. 

2. — In  this  sense  possession  differs 
from  a dependency^  which  belongs  right- 
fully to  the  country  which  has  dominion 
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°ver  it;  aud  from  colon y,  which  is  a 
Country  settled  by  citizens  or  subjects  of 
*lie  mother  country.  3 Wash.  C.  0.  It. 
286. 

Possession,  property,  is  the  detention 
or  enjoyment  of  a thing  wlrich  a man 
holds  or  exercises  by  himself  or  by  an- 
other who  keeps  or  exercises  it  in  his 
name. 

2.  — In  order  to  complete  a possession 
two  things  are  required;  1st,  that  there 
be  an  occupancy,  apprehension,  (q.  v.) 
or  taking;  and,  2dly,  that  the  taking  be 
with  an  intent  to  possess  (animus  pos- 
sidoudi),  hence  | persons  who  have  no 
legal  wills,  as  children  and  idiots,  cannot 
possess  or  acquire  possession,  l’oth.  h. 
t. ; Etienne,  h.  t.  See  Mer.  K.  658 ; 
Abbott  on  Shipp.  1),  et  seq.  Put  an 
infant  of  sufficient  understanding  may 
lawfully  acquire  the  possession  of  a 
thing. 

3.  — Possession  is  natural  or  civil ; 
natural,  when  a man  detains  a thing  cor- 
poreal, as  by  occupying  a house,  culti- 
vating grounds  or  retaining  a movuble 
in  his  custody ; possession  is  civil,  when 
a person  ceases  to  reside  in  the  house, 
or  on  the  laud  which  he  occupied,  or  to 
detain  the  movable  he  possessed,  but 
without  intending  to  abandon  the  pos- 
session. See  as  to  possession  of  lauds, 

2 PI.  Com.  116;  Hamm.  Parties,  178; 
1 McLean's  li.  214,  265. 

4.  — Possession  is  also  actual  or  con- 
structive ; actual,  when  the  thing  is  in 
the  immediate  occujMiucy  of  the  party. 

3 Pev.  K.  34.  Constructive,  when  a 
mau  claims  to  hold  by  virtue  of  some 
title,  without  having  the  actual  occu- 
pancy, as,  when  the  owner  of  a lot  of 
land,  regularly  laid  out,  is  in  possession 
of  jiny  part,  he  is  considered  construc- 
tively in  possession  of  the  whole.  11 
Vern.  It.  129 ; what  removal  of  property 
or  loss  of  possession  will  be  sumcicut  to 
constitute  larceny.  2 Chit.  Cr.  Law, 
919.  Vide  19  .Jurist,  14;  Etienne,  h. 
t. ; Civ.  Code  of  Louis.  3391,  et  seq. 

5.  — Possession,  in  the  civil  law,  is 
divided  into  natural  and  civil.  Tin* 
same  division  is  adopted  by  tho  Civil 
Code  of  Jjouisiana. 

6.  — Natural  possession  is  that  by 

Vol.  II.— 22 


which  a man  detaius  a thing  corporeal, 
as  by  occupying  a house,  cultivating 
ground,  or  retaining  a movable  in  his 
possession.  Natural  possession  is  also 
defined  to  Iki  the  corporeal  detention  of 
a thing,  which  we  possess  as  belonging 
to  us,  without  any  title  to  that  posses- 
sion, or  with  a title  which  is  void.  Civ. 
Code  of  Lo.  art.  3391,  3393. 

7.  — Possession  is  civil,  when  a person 
ceases  lo  reside  in  a house  or  on  the 
land  which  he  occupied,  or  to  detain  tho 
movable  which  he  possessed,  but  with- 
out intending  to  abandon  the  possession. 
It  is  the  detention  of  a thing,  by  virtue 
of  a just  title,  and  under  the  conviction 
of  possessing  as  owner.  Ib.  art.  3392, 
3394. 

8.  — Possession  applies  properly ' only 
to  corporeal  things,  movables  and  im- 
movables. The  possession  of  incorpo- 
real rights,  such  as  servitudes  and  other 
rights  of  that  nature,  is  only  a quasi 
possession,  and  is  exorcised  by  a species 
of  possession  of  which  these  rights  arc 
susceptible.  Ib.  art.  3395. 

9.  — Possession  may  bo  enjoyed  by  the 
proprietor  of  the  thing,  or  by  uuotlicr 
for  him;  thus  the  proprietor  of  a house 
possesses  it  by  his  tenant  or  farmer. 

10.  — To  acquire  jM>ssessiou  of  a pro- 
perty, two  things  arc  requisite;  1,  tho 
intention  of  possessing  as  owner;  2,  the 
corporeal  possession  of  the  thing.  Ib. 
art.  3399. 

1 1 .  — Possession  is  lost  with  or  with- 
out the  consent  of  the  possessor.  It  is 
lost  with  his  consent,  1,  when  he  trans- 
fers this  possession  to  another  with  the 
intention  to  divest  himself  of  it,;  2, 
when  he  does  some  act,  which  manifests 
his  intention  of  abandoning  possession, 
as  when  a man  throws  into  the  street 
furniture  or  clothes,  of  which  he  no 
longer  choosc3  to  make  use.  lb.  art. 
3411.  A possessor  of  an  estate  loses 
the  possession  against  his  consent;  1, 
when  another  expels  him  from  it,  whe- 
ther by  force  in  driving  him  away,  or 
by  usurping  possession  during  his  ab- 
sence, and  preventing  him  from  re-enter- 
ing; 2,  when  the  possessor  of  an  estate 
allows  it  to  bo  usurped,  and  held  for  a 
year,  without,  during  that  time,  having 
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done  any  act  of  possession,  or  interfered 
with  the  usurper’s  possession.  Ib.  art. 
841*2. 

1*2. — As  to  the  effects  of  the  purcha- 
ser's taking  possession,  sec  Sugd.  Vend. 
8,  9;  8 l\  Wins.  198;  1 Vcs  Jr.  ‘226; 
1*2  Ves.  Jr.  *27;  11  Vcs.  Jr.  484.  Vide, 
generally,  8 Harr.  & John.  230,263; 
I)  liar.  «V  John.  886;  1 liar.  <fc  John. 
18;  l Green l . It.  109;  2 Har.  A MelL, 
60,  254,  260;  3 Ribb,  It.  209;  1 Har. 
A Me II.,  210;  4 Bibb,  It.  41*2;  6 
Oowen,  It.  632;  9 Cowon,  It.  241 ; 5 
Wheat,  II.  116,  124;  Cowp.  *217;  (’.sic 
Nap.  art.  *2228;  Code  of  the  Two  Sici- 
lies, art.  2134  ; Bavarian  Code,  B.  2,  e. 
4,  n.  5;  Pius.  Code,  art.  579;  Donmt, 
Lois  Civ.  liv.  3,  t,  7,  s.  1 ; Vin.  Ab. 
h.  t.  Wolff,  Inst,  § 200,  and  the  note 
in  the  French  translation. 

POSSESSOR,  is  he  who  holds,  de- 
tains or  enjoys  a thing,  either  by  him- 
self or  his  agent,  which  he  claims  jus  his 
own. 

2.  In  general  the  possessor  of  per- 
sonal chattels  is  presumed  to  Ik;  the 
owner;  and  in  case  of  real  estate  he  has 
a right  to  receive  the  profits,  until  a title 
adverse  to  his  possession  has  been  estab- 
lished, leaving  him  subject  to  an  action 
for  the  mesne  profits,  (v.  <j.) 

POSSESSORY  ACTION.  In  Loui- 
siana, by  this  term  is  understood  an  ac- 
tion by  which  one  claims  to  be  maintain- 
ed in  the  possession  of  an  immovable 
property,  or  of  a right  upon  or  growing 
out  of  it,  when  lie  has  been  disturlx*d  : 
or  to  be  reinstated  to  that  possession, 
when  he  lias  been  divested  or  evicted. 
C<*de  of  Practice,  art,  6;  2 L.  It.  227, 
454. 

POSSIBILITY,  is  an  uncertain  thing 
which  may  happen,  Lilly’s  Iteg.  h.  t. ; 
or  it  is  a contingent  interest  in  real  or 
personal  estate.  1 Mud.  Ch.  549. 

2.  — Possibilities  arc  near,  as  when  an 
estate  is  limited  to  one  after  the  death 
of  another;  or  remote,  as  that  one  man 
shall  lx;  married  to  a woman,  and  then 
that  she  shall  die,  and  he  be  married  to 
another.  1 Fonb.  Eq.  212,  n.  (*);  16 
Vin.  Ab.  li.  t.,  p.  460;  2 Co.  51  a. 

3.  — Possibilities  arc  also  divided  into, 
1.  A possibility  coupled  with  an  interest. 


This  may,  of  course,  bo  sold,  assigned, 
transmitted  or  devised;  such  a possi- 
bility occurs  in  executory  devises,  and 
in  contingent,  springing  or  executory 
uses. 

4.  — 2.  A bare  possibility,  or  hope  of 
succession ; this  is  the  case  of  au  heir 
apparent,  during  the  life  of  his  ancestor. 
It.  is  evident  that  he  has  no  right  which 
he  can  assign,  devise,  or  oven  release. 

5.  — 3.  A possibility  or  mere  contin- 
gent interest,  as  a devise  to  Paul  if  he 
survive  Peter.  Dane’s  Ab.  c.  1,  a 5, 
§ 2,  and  the  eases  there  cited. 

POST.  After.  When  two  or  more 
alienations  or  descents  have  taken  place 
between  an  original  intruder  and  the 
tenant  or  defendant  in  a writ  of  entry, 
the  writ  is  said  to  bo  in  the  jnmt,  be- 
cause it  states  that  the  tenant  had  not 
entry  unless  after  the  ouster  of  the  ori- 
ginal intruder.  3 Bl.  Com.  182.  See 
Entry,  writ  of. 

POST  DATE.  To  date  an  instru- 
ment a time  after  that  on  which  it  is 
made.  Vide  Date. 

POST  DIEM.  After  the  day;  as  a 
plea  of  payment  post  diem,  after  the  day 
when  the  money  became  due.  Com.  Dig. 
Pleader,  2 W.  *29. 

POST  DISSEISIN,  Enyl.  law.  The 
name  of  a writ  udiich  lies  for  him  who, 
having  recovered  hinds  and  tenements 
by  force  of  a novel  disseisin,  is  again 
disseised  by  a former  disseisor.  Jacob. 

POST  ENTRY,  maritime  law.  When 
a merchant  makes  an  entry  on  the  im- 
portation of  goods,  and  at  the  time  he 
is  not  able  to  calculate  exactly  the  duties 
which  he  is  liable  to  pay,  gave  rise  to 
the  practice  of  allowing  entries  fo  be 
made  after  the  gocxls  have  been  w’cigh- 
«i,  measured  or  gauged,  to  make  up  the 
deficiency  of  the  original  or  prime  entry ; 
the  entry  thus  allowed  to  be  made  is 
willed  a post  entry.  Chit.  Com.  hiw, 
746. 

POST  FACTO,  after  the  fact.  Vide 
Ex  jxmU  facto. 

POST  MARK.  A stamp  or  mark 
put  on  letters  in  the  post  office. 

2. — Post  marks  are  evidence  of  a let- 
ter having  passed  through  the  post  office. 
2 Camp.  020;  2 B.  & P.  316;  15  East, 
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410;  1 M.  & S.  201;  15  Cora.  II. 
200. 

POST  NOTES.  A species  of  banlc 
notes  payable  at  a distant  ]x*riod,  and 
not  on  demand.  2 Watts  & Serg.  403. 
A kind  of  bank  notes  intended  to  be 
transmitted  at  a distance  by  post.  See 
24  Maine,  II.  36. 

POST  NATUS.  Literally  after  born, 
it  is  used  by  the  old  law  writers  to  de- 
signate the  second  son.  Sec  Puisne ; 
Pwt-nati. 

POST  NUPTIAL.  Something  which 
takes  place  after  marriage;  as  a post- 
nuptial settlement,  which  is  a convey- 
ance made  generally  by  the  husband  for 
the  benefit  of  the  wife. 

2. — A post-nuptial  settlement  is  cither 
with  or  without  consideration.  The  for- 
mer is  valid  even  against  creditors,  when 
in  other  respects  it  is  untainted  with 
fraud.  4 Mason,  443;  2 Hailey,  477. 
The  latter,  or  when  made  without  con- 
sideration, if  bona  Juicy  and  the  husband 
be  not  involved  at  the  time,  aud.it  be 
not  disproportionate  to  his  means,  taking 
his  debts  and  situation  into  considera- 
tion, is  valid.  4 Mason,  443.  See  4 
Dali.  304 ; Settlement ; Voluntary  con- 
veyance, 

POST  OBIT,  contract , is  an  agree- 
ment, by  which  the  obligor  borrows  a 
certain  sum  of  money  and  promises  to 
pay  a larger  sum,  exceeding  the  lawful 
rate  of  interest,  upon  the  death  of  a 
person,  from  whom  he  has  some  expec- 
tation, if  the  obligor  be  then  living.  7 
Mass.  It.  111);  6 Madd.  It.  Ill;  5 
Ves.  57  ; 19  Vos.  028. 

2. — Equity  will  iu  general  relieve  a 
party  from  these  unequal  contracts,  as 
they  arc  fraudulent  on  the  ancestor.  See 

1 Story,  Eq.  § 342;  2 P.  Wins.  182; 

2 Sim.  It.  183,  192;  5 Sim.  It.  524. 
But  relief  will  be  granted  only  on 
equitable  terms,  for  he  who  seeks  equity 
must  do  equity.  1 Fonb.  B.  1,  c.  2, 
§ 13,  note  (p) ; 1 Story,  Eq.  § 344. 
See  Catching  Bargain  ; Macedonian  De- 
cree. 

POST  OFFICE.  A place  where  let- 
ters are  received  to  be  sent  to  the  per- 
sons to  whom  they  arc*  addressed. 

2. — The  post  office  establishment  of 


the  United  States  is  of  tin*  greatest  im- 
portance to  the  people  and  to  the  gov- 
ernment. The  constitution  of  the  United 
States  has  invested  congress  with  power 
to  establish  post  offices  aud  post  roads. 
Art.  1,  s.  8,  n.  7. 

3. — By  virtue  of  this  constitutional 
authority,  congress  passed  several  laws 
anterior  to  the  third  day  of  March, 
1825,  when  an  act  entitled,  “ An  act  to 
reduce  into  one  the  several  acts  estab- 
lishing ami  regulating  the  post  office  de- 
partment,” was  passed.  3 Story,  U.  S. 
1985.  It  is  thereby  enacted, 

§ 1.  That  there  be  established,  at  the 
seat  of  the  government  of  the  United 
States,  a general  poet  office,  under  the 
direction  of  a postmaster  general.  The 
postmaster  general  shall  appoint  two  as- 
sistants, and  such  clerks  as  may  be  neces- 
sary for  the  performance  of  the  business 
of  his  office,  and  as  are  authorized  by 
law ; aud  shall  procure,  and  cause  to  be 
kept,  a seal  for  the  said  office,  which 
shall  be  affixed  to  commissions  of  post- 
masters, ami  used  to  authenticate  all 
transcripts  and  copies  which  may  be  re- 
quired from  the  department  He  shall 
establish  jw>st  offices,  and  appoint  post- 
masters, at  all  such  places  jus  shall  ap- 
pear to  him  expedient,  on  the  post  roads 
that  are,  or  may  In*,  established  by  law. 
He  shall  give  his  assistants,  the  post- 
masters, and  all  other  persons  whom  he 
shall  employ,  or  who  may  be  employed, 
iu  any  of  the  departments  of  the  gene- 
ral post  office,  instructions  relative  to 
their  duty.  He  shall  provide  for  the 
carriage  of  the  mail  on  all  |>ost  roads 
that  are,  or  may  be,  established  by  law, 
and  as  often  as  he,  having  regard  to  the 
productiveness  thereof,  aud  other  cir- 
cumstances, shall  think  proper.  He 
may  direct  the  route  or  road,  where 
there  are  more  than  one,  between  places 
designated  by  law  for  a post  road,  which 
route  shall  be  considered  the  jM>st  road. 
He  shall  obtain,  from,  the  postmasters, 

! their  accounts  and  vouchers  for  their  rc- 
ceipts  and  expenditures,  oneo  in  three 
months,  or  oftener,  with  the  balances 
thereon  arising,  in  favour  of  the  general 
post  office.  He  shall  pay  all  expenses 
which  may  arise  iu  conducting  the  post 
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office,  and  in  the  conveyance  of  the  mail, 
and  all  other  neoeawiry  expenses  arising 
on  the  collection  of  the  revenue,  and 
management  of  the  general  poet  office. 
He  shall  prosecute  offences  against  the 
j)ost  office  establishment.  lie  shall,  once 
in  three  months,  render,  to  the  secretary 
of  the  treasury,  a quarterly  account  of 
all  the  receipts  and  expenditures  in  the 
said  department,  to  be  adjusted  and  set- 
tled as  other  public  accounts.  He  shall, 
also,  superintend  the  business  of  the  de- 
partment, in  all  the  duties  that  are,  or 
may  be  assigned  to  it : Provided,  That, 
in  case  of  the  death,  resignation,  or  re- 
moval from  office,  of  the  postmaster 

? general,  all  his  duties  shall  la;  |>erforinod 
»y  his  senior  assistant,  until  a successor 
shall  be  appointed,  and  arrive  at  the 
general  post  office,  to  perform  the  busi- 
ness. 

4. — § 2.  That  the  postmaster  general, 
and  all  other  persons  employed  in  the 
general  post  office,  or  in  the  can.*,  cus- 
tody, or  conveyance  of  the  mail,  shall, 
previous  to  entering  upon  the  duties 
assigned  to  them,  or  the  execution  of 
their  trusts  and  before  they  shall  be 
entitled  to  receive  any  emolument  there- 
for, respectively  take  mid  subscribe  the 
following  oath,  or  affirmation,  l>efore 
some  magistrate,  and  cause  a certificate 
thereof  to  l>e  filed  in  the  general  ]>ost 
office : “ I,  A 11,  do  swear  or  affirm,  fas 
the  ease  may  In;,)  that  I will  faithfully 
perform  all  the  duties  required  of  me, 
and  abstain  from  every  thing  forbidden 
by  the  laws  in  relation  to  the  establish- 
menfc  of  the  post  office  and  post  roads 
within  the  United  States.”  Every  person 
who  shall  be,  in  any  manner,  employed 
in  the  care,  custody,  or  conveyance,  or 
management  of  the  mail,  shall  he  subject 
to  all  pains,  penalties,  and  forfeitures,  for 
violating  the  injunctions,  or  neglecting 
the  duties,  required  of  him  by  the  laws 
relating  to  the  establishment  of  the  j>ost 
office  and  post  roads,  whether  such  person 
shall  have  taken  the  oath  or  affirmation, 
above  prescribed,  or  not. 

5. — § 3.  That  it  shall  Ikj  the  duty  of 
the  postmaster  general,  upon  the  appoint- 
ment, of  any  postmaster,  to  require,  and 
take,  of  such  post  master,  bond,  with 


good  and  approved  security,  in  such 
penalty  as  he  may  judge  sufficient,  con- 
ditioned for  the  faithful  discharge  of  all 
the  duties  of  such  postmaster,  required 
by  law,  or  which  may  be  required  by  any 
instruction,  or  general  rule,  for  the  go- 
vernment of  the  department : Provided, 
however,  That,  if  default  shall  be  made 
by  the  postmaster  aforesaid,  at  any  time, 
and  the  postmaster  general  shall  fail  to 
institute  suit  against  such  postmaster, 
and  said  sureties,  for  two  years  from  and 
after  such  default  shall  be  made,  then, 
and  in  that  case,  the  said  sureties  shall 
not  be  held  liable  to  the  United  States, 
nor  shall  suit  bo  instituted  against  them. 

0. — § 4.  That  the  postmaster  general 
shall  cause  a mail  to  be  carried  from  the 
nearest  post  office,  on  any  established 
post  road,  to  the  court  house  of  any 
county  which  is  now,  or  may  hereafter 
be  established  in  any  of  the  states  or 
territories  of  tho  United  States,  aud 
which  is  without  a mail ; and  the  road, 
on  which  such  mail  shall  be  transported, 
shall  liecomc  a jsist  road,  and  so  con- 
tinue, until  the  transportation  thereon 
shall  cease,  it  shall  also  be  lawful  for 
the  postmaster  general  to  enter  into  con- 
tracts, for  a term  not  exceeding  four 
years,  for  extending  the  line  of  posts, 
and  to  authorize  the  persons,  so  con- 
tracting, as  a compensation  for  their  ex- 
penses, to  receive  during  the  continuance 
of  such  contracts,  at  rates  not  exceeding 
those  for  like  distances,  established  by 
this  act,  all  the  postage  which  shall  arise 
on  all  letters,  newspapers,  magazines, 
pamphlets,  and  packets,  conveyed  by  any 
such  posts  j and  the  roads  designated  in 
such  contracts,  shall,  during  the  con- 
tinuance thereof,  be  deemed  and  con- 
sidered as  {lost  roads,  within  the  provision 
of  this  act : and  a duplicate  of  every  such 
contract  shall,  within  sixty  days  after  the 
execution  thereof,  be  lodged  in  the  office 
of  the  comptroller  of  the  treasury  of  tho 
United  States. 

7. — § 5.  That  the  postmaster  general 
he  authorized  to  have  the  mail  carried 
in  any  steamboat,  or  other  vessel,  which 
shall  1)C  used  as  a packet,  in  any  of  tho 
waters  of  tho  United  States,  on  such 
terms  and  conditions  as  shall  be  cou- 
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sidered  expedient:  Provided,  That  he 
does  not  pay  more  than  three  oents  for 
each  letter,  and  more  than  one  half  cent 
for  each  newspaper,  convoyed  iu  such 
mail. 

8. — § 8.  That,  whenever  it  shall  he 
made  appear,  to  the  satisfaction  of  the 
postmaster  general,  that  any  rood  estab- 
lished, or  which  may  hereafter  be  estab- 
lished as  a post  rood,  is  obstructed  by 
fences,  gates,  or  bars,  or  other  than  those 
lawfully  used  on  turnpike  roads  to  collect 
their  toll,  and  not  kept  in  good  repair, 
with  proper  bridges  and  ferries,  where 
the  same  may  be  necessary,  it  shall  he 
the  duty  of  the  postmaster  general  to 
report  the  same  to  congress,  with  such 
information  us  can  be  obtained,  to  enable 
congress  to  establish  some  other  road  in- 
stead of  it,  in  the  same  main  direction. 

1). — § 39.  That  it  shall  he  the  duty 
of  the  jMwtiuaster  general  to  report,  an- 
nually, to  congress,  every  post  road  which 
shall  not.,  after  the  second  year  from  its 
establishment,  have  produced  one  third 
of  the  expense  of  carrying  the  mail  on 
the  same. 

10. — The  act  “to  change  the  organi- 
zation of  the  post  office  department,  and 
to  provide  more  effectually  tor  the  settle- 
ment of  the  accounts  thereof,”  passed 
July  2,  1830,  4 Sharsw.  cunt,  of  Story 
L.  U.  2404,  contains  u variety  of  minute 
provisions  for  the  settlement  of  the  reve- 
nue of  the  post  office  department. 

1 1. — By  the  act  of  the  3d  of  March, 
1S45,  various  provisions  are  made  to 
protect,  the  department  from  fraud  and 
to  prevent  the  abuse  of  franking. 

12. — Finding  roads  in  use  throughout 
the  country,  congress  has  established, 
that  is,  selected  such  as  suited  the  con- 
venience of  the  government,  and  which 
the  exigencies  of  the  jieople  required,  to 
he  post  roads.  It  1ms  seldom  exercised 
the  power  of  making  new  roads,  hut  ex- 
amples are  not  wanting  of  roads  having 
been  made  under  the  express  authority 
of  congress.  Story,  Const.  § 1133. 

Vide  Dead  Jjcttcr;  Jng>ardy  ; Letter; 
Maid;  A 'ncsjtajxr  ; l*o*tage;  I *ost mas- 
ter ; Do&tmanter  general. 

POSTACE.  The  money  charged  by 
law  for  carrying  letters,  packets  und 


documents  by  mail.  By  the  act  of  con- 
gress of  the  3d  March,  1845,  the  fol- 
lowing rates  are  chargeable : 

2.  — 1st.  On  letters.  For  every  single 
letter  in  manuscript,  conveyed  in  the 
mail  for  any  distance  not  exceeding 
three  hundred  miles,  five  cents;  and  for 
any  distance  over  three  hundred  miles 
ten  cents.  For  double  letters,  double 
these  rates  of  postage;  for  treble,  three 
times,  und  for  quadruple,  four  times. 
Every  letter  or  paper  not  exceeding  half 
an  ounce  in  weight  is  deemed  a single 
letter,  and  every  additional  weight  of 
half  an  ounce,  nr  less  than  half  an  ounce 
shall  he  charged  with  an  additional  post- 
age. Sect.  1 . 

3.  — 2d.  On  newspaper*.  All  news- 
papers of  no  greater  size  or  superficies 
than  nineteen  bundled  square  inches 
may  be  transmitted  through  the  mail  by 
the  editors  or  publishers  thereof,  to  all 
subscribers  or  other  persons  within  thirty 
miles  of  the  city,  town,  or  other  place  in 
which  the  paper  is  or  limy  he  printed, 
free  of  any  charge  for  postage  whatever; 
and  all  newspapers  of  and  under  the  size 
aforesaid,  which  shall  be  conveyed  in  the 
mail  any  distance  beyoud  thirty  miles 
from  the  place  at  which  the  same  may 
be  printed,  shall  be  subject  to  the  rates 
of  postage  chargeable  upon  the  same  un- 
der the  thirtieth  section  of  the  act  of 
Congress  approved  the  third  of  March, 
one  thousand  eight  hundred  and  twenty- 
five,  entitled,  “ An  act  to  reduce  into 
one  the  several  acts  for  establishing  and 
regulating  the  post  office  department  •” 
and  upon  all  newspapers  of  greater  size 
or  superficial  extent  than  nineteen  hun- 
dred square  inches,  there  shall  he  charged 
and  collected  the  same  rates  of  postage 
as  are  prescribed  by  this  act  to  he  charged 
on  magazines  and  pamphlets.  Sect.  2. 

4.  — 3d.  On  other  prinl&f  matter.  All 
printed  or  lithographed  circulars  and 
hand  hills  or  advertisements,  printed  or 
lithographed  on  quarto  post  or  single 
cap  paper,  or  paper  not  lurger  than  sin- 
gle cap,  folded,  directed,  and  unsc.-dcd, 
shall  be  charged  with  postage  at  the  rate 
of  two  cents  for  each  sheet,  and  no  more, 
whatever  bo  the  distance  the  same  may 
be  sent ; and  all  pamphlets,  magazines, 


342 


POS 


POS 


periodicals,  and  every  other  kind  and 
description  of  printed  or  other  matter, 
(except  newspapers,)  which  shall  be  un- 
connected with  any  manuscript  commu- 
nication whatever,  and  which  it  is  or  may 
he  lawful  to  transmit  by  the  mail  of  the 
United  States,  shall  DC  charged  with 
postage  at  the  rate  of  two  and  a half 
cents  for  each  copy  sent,  of  no  greater 
v, i than  "ii. • ounce,  and  one  cent 
additional  shall  he  charged  for  each  ad- 
ditional ounce  of  the  weight  of  every 
Such  pamphlet,  magazine,  matter,  or 
thing,  which  may  he  transmitted  through 
the  mail  whatever  In*  the  distance  the 
same  may  Ik;  transported;  and  any  frac- 
tional excess  of  not  loss  than  one-half 
of  an  ounce,  in  the  weight,  of  any  such 
matter  or  thing,  above  one  or  more 
ounces,  shall  he  charged  for  as  if  said 
excess  amounted  to  a full  ounce,  Sect.  3. 

5. — By  the  act  of  March  3,  1845, 
providing  for  the  transportation  of  the 
mail  between  the  United  States  and  for- 
eign countries,  it  is  enacted  by  the  3d 
section,  that  the  rates  of  jsKStage  to  be 
charged  and  collected  on  all  letters, 
packages,  newspapers,  and  pamphlets, 
or  other  printed  matter,  between  the 
ports  of  the  United  States  and  the 
ports  of  foreign  governments  enume- 
rated herein,  transported  in  the  United 
States  mail  under  the  provisions  of  this 
act,  Khali  he  us  follows : Upon  all  let- 
ters and  packages  not  exceeding  one- 
half  ounce  in  weight,  between  any  of  the 
ports  of  tin*  United  States  and  the  ports 
of  England  or  Franco,  or  any  other  for- 
eign port  not  less  than  three  thousand 
miles  distant,  twenty-four  cents,  with  the 
inland  postage  of  the  United  States 
added  when  sent  through  the  United 
States  mail  to  or  from  the  post-office  at 
a port  of  the  United  States;  upon  let- 
ters and  pockets  over  one-half  an  ounce 
in  weight,  and  not  exceeding  one  ounce, 
forty-eight  cents;  and  for  every  addi- 
tional half  ounce  or  fraction  of  an  ounce, 
fifteen  cents ; upon  all  letters  and  packets 
not  exceeding  one  half  ounce,  sent 
through  the  United  States  mail  between 
t he  ports  of  the  United  Stales  and  any 
of  the  West  India  islands,  or  islands  in 
the  Gulf  of  Mexieo,  ten  cents;  uud 


twenty  cents  upon  letters  and  packets 
not  exceeding  one  ounce ; and  five  cents 
for  every  additional  half  ounce  or  frac- 
tion of  an  ounce;  upon  each  newspaper 
pamphlet,  and  price  current,  sent  in  the 
mail  )>etwecn  the  United  States  and  any 
of  the  ports  and  places  above  enume- 
rated, three  cents,  witli  inland  United 
States  postage  added  when  the  same  is 
transported  to  or  from  said  port  of  the 
United  States  in  the  United  States  mail. 

POSTAGE  STAMPS.  The  act  of 
congress,  approved  March  3,  1847,  sec- 
tion 11,  provides  that,  to  facilitate  the 
transportation  of  letters  in  the  mail,  the 
post  master-general  he  authorized  to  pre- 
pan; postage  stumps,  which,  when  at- 
tached to  any  letter  or  packet,  shall  be 
evidence  of  the  payment  of  the  postage 
chargable  on  such  letter.  The  same  sec- 
tion declares  that,  any  person  who  .shall 
falsely  or  fraudulently  make,  utter,  or 
forge  any  postage  stamp,  with  the  intent 
to  defraud  the  post-office  department, 
shall  he  deemed  guilty  of  felouy. 

POSTEA,  in  practice.  Afterwards. 
The  endorsement  on  the  nisi  prius  re- 
cord purporting  to  be  the  return  of  the 
judge  before  whom  a cause  is  tried,  of 
what  has  been  dune  in  respect  of  such 
1 record.  It  states  the  day  of  trial,  be- 
fore what  judge,  by  name,  the  cause  is 
tried,  and  also  who  is  or  was  an  associate 
of  such  judge  ; it  also  stales  the  appear- 
ance of  tin;  parties  by  their  respective 
attorneys,  or  their  defaults;  and  the 
summoning  and  choice  of  the  jury, 
whether  those  who  were  originally  sum- 
moned, or  those  who  were  tales,  or  taken 
from  the  slanders  by;  it  then  states  the 
finding  of  the  jury  upon  oath,  and,  ac- 
cording to  the  description  of  the  action, 
and  the  assessment  of  the  damages  with 
the  occasion  thereof,  together  with  the 
| costs. 

2.  — These  are  the  usual  matters  of 
fact  contained  in  the  y/ox/m,  hut  it  varies 
with  the  description  of  the  action.  See 
Lee’s  Diet.  Postea;  2 Lill.  P.  11.  337 ; 
10  Yin.  Abr.  405;  Bac.  Use  of  the 
Law,  Tracts,  124,  5. 

3.  — When  the  trial  is  decisive  and 
neither  the  law  nor  the  facts  can  after- 
wards he  controverted,  the  postea  is  de- 


POS 


POS 


343 


livered  by  the  proper  officer  to  the 
attorney  of  the  successful  party,  to  sign 
his  judgment  ; but  it  not  un  frequently 
happens  that  after  a verdict  has  been 
given,  there  is  just  cause  to  question  its 
validity,  in  such  case  the  postca  remains 
in  the  custody  of  the  court.  Eunoui. 
Dial.  2,  §33,  p.  110. 

POSTERIORES.  This  term  was 
used  by  the  Romans  to  denote  the  de- 
scendants in  a direct  line  beyond  the 
sixth  degree.  It  is  still  used  iu  making 
genealogical  tables. 

POSTERIORITY,  rights.  Being  or 
coming  after.  It  is  a word  of  compari- 
son, the  correlative  of  which  is  priority: 
as,  when  a man  holds  lands  from  two 
landlords,  lie  bolds  from  bis  ancient 
landlord  by  priority,  and  from  the  other 
by  posteriority.  2 Inst.  392. 

2. — These  terms,  priority  and  poste- 
riority, are  also  used  in  cases  of  liens ; 
the  first  are  prior  liens,  and  are  to  be 
paid  in  the  first  place  ; the  last  are  poste- 
rior liens,  and  are  not  entitled  to  pay- 
ment until  the  former  have  been  satisfied. 

POSTERITY,  de»ento.  All  the  de- 
scendants of  a jicrson  iu  a direct  line. 

POSTHUMOUS  CHI  LI),  is  one  born 

after  the  death  of  its  father,  or  when  the 
cajsariau  operation  is  performed,  after 
that  of  the  mother. 

2. — Posthumous  children  arc  entitled 
to  take  by  descent  as  if  they  had  been 
horn  at  the  time  of  their  deceased  ances- 
tor. When  a father  has  made  a will 
without  providing  for  a posthumous 
child,  such  a will  is  in  some  states,  us  iu 
Pennsylvania,  revoked  pm  tauto  by  im- 
plication. 4 Kent,  Com.  500;  Dig.  28, 
5,  02;  Ferriere,  Com.  h.  t. ; Domat, 
Lois  Civilcs,  ]Kirt  2,  liv.  2,  t.  1,  s.  1; 
Merl.  Rep.  h.  t. 

POSTILS,  potdiUa  . Marginal  notes 
made  in  a Ikh>k  or  writing  for  references 
to  other  parts  of  the  same,  or  some  other 
book  or  writing. 

POSTLIMINIUM,  is  that  right  in 
virtue  of  which  persons  and  things  taken 
by  the  enemy  are  restored  to  their  former 
state,  when  coining  again  under  the 
power  of  the  nation  to  which  they  be- 
long. Vat.  Liv.  3,  c.  14,  s.  204;  Chit. 
Law  of  Nat.  93  to  104;  Lee  on  Cap- 


tures, eh.  5;  Mart.  Law  of  Nat.  305; 
2 Wooddes.  p.  441,  s.  34;  1 Rob.  Rep. 
134;  3 Bob.  Rep.  230;  Hi.  97 ; 2 Burr. 
088;  10  Mod.  79;  0 Ih.b.  B.  45 ; 2 
Boh.  Bep.  77 ; 1 Rob.  Rep.  49;  1 Kent, 
Com.  108. 

2.  — The  jus  postlimini  was  a fiction  of 
the  Roman  law.  lust.  1,  12,  5. 

3.  — It  is  a right  recognized  by  the 
law  of  nations,  and  contributes  essen- 
tially to  mitigate  the  calamities  or  war. 
When,  therefore,  property  taken  by  the 
enemy  is  either  recaptured  or  rescued 
from  him,  by  the  follow  subjects  or  allies 
of  the  original  owner,  it  does  not  become 
the  property  of  the  recaptor  or  rescuer, 
as  if  it  lmd  been  a new  prize,  hut  it  is 
restored  to  the  original  owner  by  right 
of  postliminy,  ujhui  certain  terms. 

POSTMAN',  Eny.  law.  A barrister 
in-thc  court  of  Exchequer,  who  bus  pre- 
cedence in  motions. 

POSTMASTER,  or  Deputy  Postmas- 
ter, is  an  officer  of  the  United  Slates 
appointed  by  the  postmaster  general  to 
hold  his  office  during  the  pleasure  of  the 
former.  Before  entering  on  the  duties 
of  his  office,  he  is  required  to  give  bond 
with  surety  to  be  approved  by  the  past- 
master  general.  Act  of  3d  March,  1 825, 

3. 

2.  — Every  postmaster  is  required  to 
keep  an  office  iu  the  place  fur  which  he 
may  be  appointed;  and  it  is  his  duty  to 
receive  and  forward  by  mail,  without 
delay,  all  letters,  papers,  and  packets  as 
directed;  to  receive  the  mails  and  deliver, 
at  all  reasonable  hours,  all  letters,  papers 
and  packets  to  the  persons  entitled 
thereto. 

3.  — In  lieu  of  commissions  allowed 
deputy  postmasters  by  the  14  th  section 
of  the  act  of  3d  March,  1845,  the  post- 
master general  is  authorized  by  the  act 
of  March  1,  1847,  s.  1,  to  allow,  on  the 
proceeds  of  their  respective  offices,  a com- 
mission not  exceeding  the  following  rates 
on  the  amount  received  in  any  one  year, 
or  a due  proportion  thereof  for  less  than 
a year : On  a sum  not  exceeding  one 
hundred  dollars,  forty  per  cent. ; on  a 
sum  over  the  first  hundred  and  not  ex- 
ceeding four  hundred  dollars,  thirty-three 
and  one-third  per  cent. ; on  a sum  over 
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and  above  the  first  four  hundred  dollars 
and  not  exceeding  twenty-four  hundred  | 
dollars,  thirty  per  cent.  ; on  a sum  over 
twenty-four  hundred  dollars,  twelve  and 
one-half  per  cent.  ; on  all  sums  arising  1 
from  the  postage  on  newspapers,  maga- 
zines, and  pamphlets,  fifty  per  cent,  ; on 
the  amount,  of  postages  on  letters  or 
packets  received  for  distribution,  seven 
percent.:  Pirovidetl,  That  all  allowances, 
commissions,  or  other  emoluments,  shall 
be  subject  to  tin*  provisions  of  the  forty- 
first  section  of  the  act  which  this  is  in- 
tended to  amend ; and  that  the  annual 
compensation  therein  limited  shall  he 
computed  for  the  fiscal  year  commencing 
on  the  first  of  July  and  ending  the  thir- 
tieth of  Juno  each  year,  and  that  for 
any  period  less  than  a year  the  restric- 
tions contained  in  said  section  shall  he 
held  to  apply  in  a due  proportion  for 
such  fractional  period : And  provided 
further,  That  the  compensation  to  any 
deputy  postmaster  under  the  foregoing 
provisions  to  be  computed  upon  the  re- 
ceipt at  his  office  of  a larger  sum  shall  in 
no  cose  fall  short  of  the  amount  to  which 
he  would  bo  entitled  under  a smaller 
sum  received  at  his  office. 

4.  — Although  not  subject  to  all  the 
responsibilities  of  a common  carrier,  yet, 
a postmaster  is  liable  for  all  losses  and 
injuries  occasioned  by  his  own  default  in 
office.  8 Wils.  Rep.  448;  Cowp.  754; 
f>  Burr.  2709;  1 Bell's  Com.  468;  2 
Kent,  Coni.  474  ; Story  on  Hailm.  $ 468. 

5.  — Whether  a postmaster  is  liable 
for  the  acts  of  his  clerks  or  servants 
seems  not  to  lie  settled.  1 Bell’s  Com. 
468,  9.  In  Pennsylvania  it  has  been 
decided  that  he  is  not  responsible  for 
their  socrect  delinquencies,  though  per- 
haps he  is  answerable  for  want  of  atten- 
tion to  the  official  conduct  of  his  subor- 
dinates. 8 Wilts,  It.  453.  V ide  Frank  ; 
1*0*1  Office. 

Postmaster  General. — Tho  chief 
officer  of  the  post-office  department  of 
tnc  Union]  States.  Various  duties  are 
imposed  upon  this  officer  by  the  acts  of 
congress  of  March  8,  18*25,  and  July  2, 
1886,  which  will  be  found  under  the 
articles  Mail ; Post  Office  and  / Woyr. 

2. — The  act  of  February  20,  1811),  8 


Story's  L.  U.  S.  1720,  gives  the  post- 
master general  a salary  of  four  thousand 
dollars  per  annum ; and  that  of  March 
2,  1827,  8 Story’s  L.  U.  S.  2076,  de- 
clares there  shall  be  paid,  annually,  to 
the  postmaster  general,  two  thousand 
dollars,  in  addition  to  his  present  salary. 

POST-NAT  I.  Born  after.  This  term 
is  applied  to  persons  who  came  to  reside 
in  the  United  .States  after  the  declaration 
of  independence.  They  are  generally 
considered  aliens,  unless  they  become 
naturalized,  or  are  otherwise  so  declared 
by  law.  In  Massachusetts  by  statutory 
provision,  and  in  Connecticut,  by  deci- 
sion, a person  bom  abroad,  if  he  went 
there  to  reside  before  the  treaty  of  pence 
of  the  3d  of  September,  1783,  is  con- 
sidered a citizen.  2 Pick.  R.  394 ; 5 
Day,  R.  169;  2 Kent,  Cora.  51,  2. 

POT-DE-VIN,  French  law,  is  a sum 
of  money  frequently  paid,  at  the  moment 
of  entering  into  a contract,  beyond  the 
price  agreed  upon. 

2. — It  differs  from  arrha,  (q.  v.)  in 
this,  that  it  is  no  part  of  the  price  of  tho 
thing  Bold,  and,  that  the  pereon  who  has 
received  it,  cannot  by  returning  double 
the  amount,  or  the  other  party  by  losing 
what,  he  1ms  paid,  rescind  the  contract. 
18  Toull.  n.  52. 

POTE N TAT  E . One  who  has  a great 
power  over  an  extended  country ; a sove- 
reign. 

2. — By  the  naturalization  laws,  an 
alien  is  required,  before  he  can  be  natu- 
ralized, to  renounce  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereign  whatever. 

P(  )TESTAS,  ciril  law.  A Latin 
word  which  signifies  power;  authority; 
domination ; empire.  It  has  several 
meanings;  1.  It  signifies  imperium,  or 
the  juris<liction  of  magistrates;  2.  Tho 
power  of  the  father  over  his  children, 
patria  poteata *.  3.  The.  authority  of 

masters  over  their  slaves,  which  makes 
it  nearly  synonymous  with  dominium. 
See  Inst.  1,  9,  et  12  ; Dig.  2,  1,  13,  1 ; 
Id.  14,  1 ; Id.  14,  4,  1,4. 

1*0  U N D,  weujht.  There  are  two  kinds 
of  weights,  namely,  tho  troy,  and  tho 
avoirdupois.  The  pound  avoirdupois  is 
greater  than  the  troy  pound,  in  the  pro- 
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portion  of  seven  thousand  to  five  thou- 
sand seven  hundred  and  sixty.  The  troy 
pound  contains  twelve  ounces,  that  of 
avoirdupois  sixteen  ounces. 

Pound,  Eng.  law.  A place  enclosed 
to  keep  in  strayed  animals.  6 Pick. 
614;  4 Pick.  258;  9 Pick.  14. 

Pound,  money,  the  sum  of  twenty 
shillings.  Previous  to  the  establishment 
of  the  federal  currency  the  different  states 
made  use  of  the  pound  in  computing 
money ; it  was  of  different  value  in  the 
several  states. 

2. — Pound  stcrlin //,  is  n denomination 
of  money  of  Great  Britain.  It  is  of  the 
value  of  a sovereign,  (<p  v.)  In  calcu- 
lating the  rates  of  duties,  the  pound 
sterling  shall  be  considered  and  taken  as 
of  the  value  of  four  dollars  and  eighty 
cents.  Act  of  March  3,  1833. 

8. — The  pound  sterling  of  Ireland  is 
to  bo  computed  in  calculating  said  duties, 
at  four  dollars  and  ten  cents.  Id. 

4. — The  pound  of  the  British  pro- 
vince* of  Nova  Scotia , New  Brunswick, 
Newfoundland , and  Canaila , is  to  be  so 
computed  at  four  dollars.  Act  of  May 
22,  184(1. 

POUNDAGE,  t it  practice , is  the 
amount  allowed  to  the  sheriff,  or  other 
officer,  for  commissions  on  the  money 
made  by  virtue  of  an  execution.  This 
allowance  varies  in  different  states,  and 
to  different  officers. 

POURPARLER,  in  the  French  law, 
19  used  to  signify  the  conversations  and 
negotiations  which  have  taken  place  be- 
tween the  parties  in  order  to  make  an 
agreement.  These  form  no  part  of  the 
agreement.  Pard.  Dr.  Com.  142. 

2. — The  general  rule  in  the  common 
law  is  the  same,  parol  proof  cannot, 
therefore,  l>o  given  to  contradict,  alter, 
add  to,  or  diminish  a written  instrument, 
except  in  some  particular  cases.  1 Dali. 
426;  4 Dali.  340;  3 Serg.  A Rawle, 
609 ; 7 Scrg.  & Rawle,  114. 

POUR8UIVANT.  A follower,  a 
porsurer.  In  the  ancient  English  law, 
it  signified  an  officer  who  attended  upon 
the  king  in  his  ware,  at  the  council  table, 
exchequer,  in  his  court,  &c.  to  be  sent  as 
a messenger.  A poursuivant  was  there- 
fore a messenger  of  the  king. 


POWER,  is  cither  inherent  or  deriva- 
tive. The  former  is  the  right,  ability  or 
fueulty  of  doing  something,  without  re- 
ceiving that  right,  ability  or  faculty  from 
another.  The  people  have  the  power  to 
establish  a form  of  government,  or  to 
change  one  already  established.  A father 
has  the  legal  power  to  chastise  his  son ; 
a master,  his  apprentice. 

2.  — Derivative  power,  which  is  usually 
known  by  the  technical  name  of  power, 
is  an  authority  by  which  one  person  en- 
ables another  to  do  an  act  for  him. 
Powers  of  this  kind  were  well  known  to 
the  common  law,  and  were  divided  into 
two  sorts;  naked  powers  or  bare  autho- 
rities, and  powers  coupled  with  an  inte- 
rest. There  is  a material  difference  be- 
tween them.  In  the  case  of  the  former, 
if  it  be  exceeded  in  the  act  done,  it  is 
entirely  void ; in  the  latter  it  is  good  for 
so  much  as  is  within  the  power,  and  void 
for  the  rest  only. 

3.  — Powers  derived  from  the  doctrine 
of  uses  may  be  defined  to  be  an  autho- 
rity, enabling  a person,  through  the  me- 
dium of  the  statute  of  uses,  to  dispose 
of  an  interest,  vested  cither  in  himself 
or  another  person. 

4.  — The  New  York  Revised  Statutes 
define  a power  to  be  an  authority  to  do 
some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges 
thereon,  which  the  owner  granting  or 
reserving  such  power  might  himself  law- 
fully perform. 

5.  — They  arc  powers  of  revocation 
and  appointment  which  are  frequently 
inserted  in  conveyances  which  owe  their 
effect  to  the  statute  of  uses ; when  exe- 
cuted, the  uses  originally  declared  cease, 
and  new  uses  immediately  arise  to  the 
persons  named  in  the  appointment,  to 
which  uses  the  statute  transfers  the  legal 
estate  and  possession. 

6.  — Powers  being  found  to  be  much 
more  convenient  than  conditions,  were 
generally  introduced  into  family  settle- 
ments. Although  several  of  these  powers 
are  not  usually  called  powers  of  revoca- 
tion, such  ns  powers  of  jointuring,  leasing, 
and  charging  settled  estates  with  the 
j>ayment  of  money,  yet  all  these  arc 

j powers  of  revocation,  for  they  operate  as 
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revocations,  pro  tan  to,  of  the  preceding 
estates.  Powers  of  revocation  and  ap- 
pointment may  be  reserved  either  to  the 
original  owners  of  the  land  or  to  stran- 
gers : hence  the  general  division  of 
powers  into  those  which  relate  to  the 
land , and  those  which  are  collateral  to  it. 

7.  — Powers  relating  to  the  land  are' 
those  given  to  some  person  having  an 
interest  in  the  land  over  which  they  are 
to  be  exorcised.  These  again  are  subdi- 
vided into  powers  appendant  and  in  gross. 

8.  — A power  appendant  is  where  a 
person  has  an  estate  in  land,  with  a 
power  of  revocation  and  appointment, 
the  execution  of  which  falls  within  the 
compass  of  his  estate ; as  where  a tenant 
for  life  lias  a power  of  making  leases  in 
possession. 

9.  — A power  in  gross  is  where  a per- 
son hits  an  estate  in  the  land,  with  a 
power  of  appointment,  the  execution  of 
which  falls  out  of  the  compass  of  his 
estate,  hut  notwithstanding  is  annexed 
in  privity  to  it,  and  takes  effect  in  the 
appointee,  out  of  an  interest  vested  in 
the  appoiuter;  for  instance,  where  a 
tenant  for  life  has  a power  of  creating  an 
estate,  to  commence  after  the  determina- 
tion of  his  own,  such  as  to  settle  a join- 
ture on  his  wife,  or  to  create  a term  of 
years  to  commence  after  his  death,  these 
are  called  powers  in  gross,  because  the 
estate  of  the  person  to  whom  they  arc 
given,  will  not  be  affected  by  the  execu- , 
tion  of  them. 

10.  — Powers  collateral,  arc  those  which 
arc  given  to  mere  strangers,  who  have  no 
interest  in  the  land  : powers  of  sale  and 
exchange  given  to  trustees  in  a marriage 
settlement  arc  of  this  kind.  Vide,  gene- 
rally, Powell  on  Powers,  passim  ; Sugden 
on  Powers,  passim  ; Cruise,  Dig.  tit.  32, 
cli.  13 ; Viu.  Ah.  h.  t. ; Com.  Dig.  Poiar; 

1 Supp.  to  Ves.  jr.  40,  92,  201,  307  ; 2 
lb.  166,  200 ; 1 Vein,  by  Kaithby,  400; 
3 Stark.  Ev.  1199;  4 Kent,  Com.  309; 

2 Killy’s  Ab.  339 ; Whart.  Dig.  h.  t. 
See  1 Story,  Eq.  Jur.  § 169,  as  to  the 
execution  of  a power,  and  when  equity 
will  supply  the  defect  of  execution. 

11.  — This  classification  of  powers  is 
admitted  to  be  important  only  with  re- 
ference to  the  ability  of  the  donee  to 


suspend,  extinguish  or  merge  the  power. 
The  general  rule  is  that  a power  shall  not 
be  exercised  in  derogation  of  a prior  grant 
by  the  appdinter.  llut  this  whole  divi- 
sion of  powrers  has  been  condemned  as 
too  artificial  and  arbitrary. 

12. — Mr.  Powell  divides  powers  into 
general  and  particular  powers.  General 
powers  are  those  to  be  exercised  in  favour 
of  any  person  whom  the  appointor 
chooses.  Particular  powers  arc  those 
which  are  to  be  exercised  in  favour  of 
specific  objects.  4 Kent,  Com.  311. 
Vide  Mediate  powers;  Primary  powers. 

Power  of  attorney.  Vide  Letter  of 
attorney , and  1 Mood.  Cr.  Cas.  57,  58. 

POYNING’S  LAW,  En,j.  law.  The 
name  usually  given  to  an  sict  which  was 
passed  by  a parliament  holdcn  in  Ireland 
in  the  tenth  of  Henry  the  Seventh ; it 
enacts  that  all  statutes  made  in  the  realm 
of  England  before  that  time  should  be 
in  force  and  put  in  use  in  the  realm  of 
Ireland.  Irish  Stat.  10  n.  7,  c.  22 ; Co. 
Litt.  141  b,  Harg.  n.  3. 

PRACTICE.  The  form,  manner  and 
order  of  conducting  and  carrying  on  suits 
or  prosecutions  in  the  courts  through 
their  various  stages,  according  to  the 
principles  of  law,  and  the  rules  hud  down 
by  the  respective  courts. 

2.  — By  practice  is  also  meant  the  bu- 
siness which  an  attorney  or  counsellor 
does ; as,  A B has  a good  practice. 

3.  — The  books  on  practice  arc  very 
numerous ; among  the  most  popular  are 
those  of  Tidd,  Chitty,  Archbold,  Sellon, 
Graham,  Dunlap,  Caines,  Troubat  & 
Haly,  Blake,  Impey. 

4.  — A settled,  uniform  and  long  con- 
tinued practice,  without  objection,  is  evi- 
dence of  what  the  law  is,  and  suc  h prac- 
tice is  based  on  principles  which  are 
founded  in  justice  and  convenience. 
Buck,  279  ; 2 Russ.  R.  19,  570 ; 2 Jac. 
11.  232;  5 T.  R.  380;  1 Y.  & J.  167, 
168;  2 Crompt.  & M.  55;  Ram  on 
Judgm.  ch.  7. 

PiKEDA  BELLICA.  Lat.  Booty;  pro- 
perty seized  in  war.  Vide  Booty  ; Prize. 

PRAECIPE  or  PRECIPE,  in  prac- 
tice, is  the  name  of  the  written  instruc- 
tions given  by  an  attorney  or  plaintiff  to 
the  clerk  or  protlionotary  of  a court, 
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whose  duty  it  is  to  make  out  the  writ, 
for  the  making  of  the  same. 

PILEDIA  L.  What  arises  immediately 
from  the  ground ; as,  grain  of  all  sorts, 
hay,  wood,  fruits,  herbs,  and  the  like. 

P1LEDIUM  RUSTICUM,  civil  law. 
By  this  is  understood  all  heritages  which 
are  not  destined  for  the  use  of  man’s 
habitation  ; such,  for  example,  as  lands, 
meadows,  orchards,  gardens,  woods,  even 
though  tliey  should  be  within  the  boun- 
daries of  a city. 

PRvEDIU  M URBANUM,  civil  laic. 
By  this  term  is  understood  buildings  and 
edifiecs  intended  for  the  habitation  and 
use  of  man,  whether  they  be  built  in 
cities  or  whether  they  be  constructed  in 
the  country. 

PRAEMUNIRE.  In  order  to  prevent 
the  poj»e  from  assuming  the  supremacy 
in  granting  ecclesiastical  livings,  a num- 
ber of  statutes  were  made  in  England 
during  the  reigns  of  Edward  I.,  and  his 
successors,  punishing  certain  acts  of  sub- 
mission to  the  papal  authority,  therein 
mentioned.  In  the  writ  for  the  execu- 
tion of  these  statutes  the  words  pra- 
munire  facia*  being  used  to  command 
a citation  of  the  party,  gave  not  only  to 
the  writ,  but  the  offence  itself,  of  main- 
taining the  pupal  power,  the  name  of 
pra  m unirc.  Co.  Litt.  129;  Jacob’s  L. 
1).  h.  t. 

P1LETOR,  civil  laic.  The  name  of 
au  officer  appointed  to  administer  justice 
in  Rome;  this  name  was  also  given  to 
an  officer  authorized  to  govern  iu  certain 
provinces. 

*2. — Till  lately  there  wore  officers  in 
certain  cities  of  Germany  denominated 
pnetors.  Vide  1 Kent,  Com.  52S. 

PRAGMATIC  SANCTION,  French 
laic.  This  expression  is  used  to  desig- 
nate those  ordinances  which  concern  the 
most  important  object  of  the  civil  or  ec- 
clesiastical administration.  Merl.  Re- 
pert.  h.  t. 

2. — In  the  civil  law,  the  answer  given 
by  the  emperors  on  questions  of  law, 
when  consulted  by  a corporation  or  tfw 
citizens  of  a province,  or  of  a munici- 
pality, was  culled  a pragmatic  sanction. 
Lemons  El.  du  Dr.  Civ.  Hum.  § 53. 
This  differed  from  a rescript,  (i{.  v.) 
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PRAYER,  chanc.  pleadings , is  that 
part  of  a bill  which  asks  for  relief. 

2. — The  skill  of  the  solicitor  is  to  be 
exercised  in  framing  this  juirt  of  the  bill. 
An  accurate  specification  of  the  matters 
to  be  decreed  in  complicated  cases,  re- 
quires great  discernment  and  experience  ; 
Coop.  Eq.  PI.  13;  it  is  varied  as  tho 
case  is  made  out,  concluding  always  wi  i 
a prayer  of  general  relief,  at  the  discre- 
tion of  the  court.  Mitf.  PI.  45. 

PrAYKK  OF  FROGE88,  chanc.  plead. 
That  part  of  a bill  which  prays  that  the 
defendant  be  couqtelled  to  apjxar  and 
answer  the  bill,  and  abide  the  determi- 
nation of  the  court  on  the  subject,  is 
called  prayer  of  process.  This  prayer 
must  contain  the  names  of  all  persons 
who  are  intended  to  be  made  parties. 
Coop.  Eq.  PI.  16;  Story,  Eq.  PI.  § 44. 

PRAYKB  FOR  RELIEF,  chan,  ybadiny. 
This  is  the  name  of  that  part  of  the  bill, 
which  as  the  phrase  imports,  prays  for 
relief.  This  prayer  is  cither  general  or 
special : but  the  general  course  is  for 
the  plaintiff  to  make  a special  prayer 
for  particular  relief  to  which  he  thinks 
himself  entitled,  and  then  to  conclude 
with  a prayer  of  generul  relief  at  the 
discretion  of  the  court.  Story,  Eq.  PI. 
§40. 

PREAMBLE,  a preface,  an  introdno- 
I tion  or  explanation  of  what  is  to  follow  t 
that  clause  at  the  head  of  acts  of  con- 
gress or  other  legislatures  which  explains 
the  reasons  why  the  act  is  made.  Pre- 
ambles are  also  frequently  put  in  con- 
tracts to  explain  the  motives  of  the  con- 
tracting parties. 

2. — A preamble  is  said  to  lie  the  key 
1 of  a statute,  to  open  the  minds  of  the 
makers  as  to  the  mischiefs  which  arc  to 
be  remedied,  and  the  objects  which  are  to 
be  accomplished  by  the  provisions  of  the 
statute.  It  cannot  amount,  by  implica- 
tion, to  enlarge  what  is  expressly  given. 
I Story  on  Const.  B.  3,  c.  6.  How  fair 
u preamble  is  to  be  considered  evidence 
of  the  facts  it  recites,  see  4 M.  & S.  532  ; 
1 Phil.  Kv.  230 ; 2 Russ,  on  Cr.  720 ; 
nud  sec,  generally,  Ersk.  h.  of  Scotl.  1, 
1,  18;  Toull.  liv.  3,  n.  318;  2 Supp. 
to  Ves.  jr.  239 ; 4 L.  R.  55  ; Bart,  on 
| the  Stat.  353,  370. 
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PRECARIOUS  RIGHT,  is  the  right  ; 
which  the  owner  of  a thing  transfers  to 
another,  to  enjoy  the  same  until  it  shall 
please  the  owner  to  revoke  it. 

2. — If  there  is  a time  fixed  daring 
which  the  right  may  he  used  it  Is  then 
vested  for  that  time,  and  cannot  be  rc- 1 
yoked  until  after  its  expiration.  Wolff, 
Inst.  § 333. 

PRECARIUM.  The  name  of  a con- 
tract among  civilians,  by  which  the  owner 
of  a thing  at  the  request  of  another 
person,  gives  him  a thing  to  use  as  long 
as  the  owner  shall  please.  Poth.  h.  t. 
n.  87;  see  Yelv.  172;  Cro.  Jac.  236; 
9 Cowen,  687 ; Roll.  It.  128;  Bac.  Ah. 
Bailment.  C;  Ersk.  Prin.  11.  3,  t.  l,n. 
9 ; Wolff,  Ins.  Nat.  § 333. 

2. — A tenancy  at  will  is  a right  of  this 
kind. 

PRECEDENCE,  is  the  right  of  being 
first  placed  in  a certain  order;  the  first 
rank  being  supposed  the  most  honourable. 

2.  — In  this  country  no  precedence  is 
given  by  law  to  men. 

3.  — Nations,  in  their  intercourse  with 
each  other,  do  not  admit  any  precedence ; 
hence  in  th-'ir  treaties  in  one  copy  one  is 
named  first,  and  the  other  in  the  other. 
In  some  cases  of  officers  when  one  must 
of  necessity  act  as  the  chief,  the  oldest 
in  commission  wdll  have  precedence; 
as  when  the  president  of  a court  is  not 
present,  the  associate  who  has  the  oldest 
commission  will  have  a precedence;  or 
if  their  commissions  bear  the  same  date, 
then  the  oldest  man. 

4.  — In  the  army  and  navy  there  is  an 
order  of  precedence  which  regulates  the 
officers  in  their  command. 

PRECEDENTS,  arc  the  decisions  of 
courts  of  justice:  when  exactly  in  point 
with  a ease  before  the  court,  they  are 
generally  held  to  have  a binding  authori- 
ty, as  well  to  keep  the  scale  of  justice 
even  and  steady,  as  t>ocause  the  law  in 
that  case  has  been  solemnly  declared  and 
determined.  9 M.  It.  355. 

2. — To  render  precedents  valid,  they 
must  be  founded  in  reason  and  justice, 
Hob.  270;  must  liuve  been  made  upou 
argument,  and  be  the  solemn  decision  of 
the  court,  4 Co.  94 ; and  in  order  to 
give  them  binding  effect,  there  must  be 


a current  of  decisions.  Cro.  Car.  528 ; 
Cro.  Jac  386;  8 Co.  163. 

3.  — According  to  Lord  Talbot,  it  is 
“ much  better  to  stick  to  the  known  gen- 
eral rules,  than  to  follow  any  one  fwirticu- 
lar  precedent,  which  may  be  founded  on 
reason,  unknown  to  us.”  Caa.  Temp. 
Talb.  26.  Blackstone,  1 Com.  70,  says, 
that  a former  decision  is  in  general  to  be 
followed  unless  “ manifestly  absurd  or 
unjust,”  uud,  in  the  latter  case,  it  is  de- 
clared, when  overruled,  not  that  the 
former  sentence  w as  bad  laic , but  that  it 
was  not  law. 

4.  — Precedents  can  only  be  useful 
when  they  show  that  the  case  has  been 
decided  upon  a certain  principle,  aud 
ought  not  to  bo  binding  when  contrary 
to  such  principle.  If  a precedent  is  to 
be  followed  because  it  is  a precedent, 
even  when  decided  against  mi  established 
rule  of  law,  there  can  be  no  possible  cor- 
rection of  abuses,  because  the  fact  of 
their  existence  renders  them  above  the 
law.  It  is  always  safe  to  rely  upon  prin- 
ciples. See  Principle  ; Reason.  Yule 
10  Vin.  Ab.  499;  Weak.  on  lust.  h.  t. ; 
2 Swanst.  163;  2 Jac.  k W.  318;  3 
Yes.  527;  2 Atk.  559;  2 P.  Wins. 
258;  2 Bro.  C.  C.  86;  1 Yes.  junr.  11; 
and  2 Evans’s  Poth.  377,  where  the  au- 
thor argues  against  the  policy  of  making 
precedents  binding  when  contrary  to  rea- 
son. See  also  1 Kent,  Comm.  475-477 ; 
Liv.  Syst.  104,  5;  Gresl.  Ev.  300;  16 
Johns.  R.  402;  20  Johns.  R.  7*22; 
Cro.  Jac.  527 ; 33  II.  7,  41 ; Jones, 
Bailment,  46 ; aud  the  articles  Reason 
anil  Stare  decisis. 

PRECEPT.  A writ  directed  to  tho 
sheriff  or  other  officer,  commanding  him 
to  do  something.  The  term  is  derived 
from  the  operative  praxepionus , we  com- 
mand you. 

PRECINCT.  The  district  for  which 
a high  or  petty  constable  is  appointed,  is 
in  England,  called  a precinct.  Willo. 
Office  of  Const,  xii. 

2. — In  day  time  all  persons  are  hound 
to  recognize  a constable  acting  within 
his  own  precincts ; after  night  the  con- 
stable is  required  to  make  himself  known, 
and  it  is,  indeed,  proper  he  should  do  BO 
at  all  times.  Ibid.  u.  265,  p.  93. 
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PRECIPUT,  French  law.  An  object 
which  is  ascertained  by  law  or  the  agree- 
ment of  the  parties,  and  which  is  first  to 
be  taken  out  of  property  held  in  common, 
by  one  having  a right,  before  a partition 
takes  place. 

2. — The  preciput  is  an  advantage,  or 
a principal  part  to  which  some  one  is  en- 
titled, pracipium  jus,  which  is  the  origin 
of  the  word  preciput.  Piet,  de  »Iur.  h. 
t.  j Poth.  h.  t.  By  preciput  is  also  un- 
derstood the  right  to  sue  out  tin?  preciput. 

PRECLUDI  NUN,  pleading,  is  a 
technical  allegation  contained  in  a repli- 
cation which  denies  or  confesses  and 
avoids  the  pica.  It  is  usually  in  the 
following  form ; “ And  the  said  A B,  as 
to  the  plea  of  the  said  0 1>,  by  him 
secondly  above  pleaded,  says,  that  ho  the 
said  A B,  by  reasou  of  any  thing  by  the 
saul  l)  D,  in  that  plea  alleged,  ought  not 
to  bo  barred  from  having  and  maintain- 
ing his  aforesaid  action  thereof  against 
the  said  C 1),  because  he  says  that,”  &c. 
2 Wils.  42;  l (’hit.  PI.  578. 

PREOC )( 1NITION,  Scutch  law,  is  the 
examination  of  witnesses  who  were  pres- 
ent at  the  commission  of  a criminal  act, 
ujm)ii  the  special  circumstances  attending 
it,  in  order  to  know  whether  there  is 
ground  for  a trial,  and  to  serve  for  di- 
rection to  the  prosecutor.  But  the  j>er- 
sons  examined  may  insist  on  having 
their  declaration  cancelled  before  they 
give  testimony  at  the  trial.  Ersk.  Prine. 
B.  4,  t.  4,  n.  49. 

PRECONTRACT,  is  an  engagement 
entered  into  by  a person,  which  renders 
him  unable  to  enter  into  another;  as  a 
promise  or  covenant  of  marriage  to  he 
had  afterwards.  When  made  per  verba 
de  presenti,  it  is  in  fact  a marriage,  and 
in  that  case  the  party  making  it  cauuot 
marry  other  person. 

Pit  KDKCKStiOK.  One  who  has  pre- 
ceded another. 

2. — This  term  is  applied  in  particular 
to  corporators  who  are  now  no  longer 
such,  and  whose  rights  huve  been  vested 
in  their  successor;  the  word  ancestor  is 
more  usually  applicable  to  common  per- 
sons. The  predecessor  ill  a corporation 
stands  in  the  same  relation  to  the  suc- 
cessor, that  the  ancestor  does  to  the  heir. 


8. — The  term  predecessor  is  also  used 
to  designate  one  who  has  filled  an  office 
or  station  before  the  present  incumbent. 

PRE-EMPTION,  intern,  laic.  The 
right  of  pre-emption  is  the  right  of  a 
nation  to  detain  the  merchandise  of 
strangers  passing  through  her  territo- 
ries or  seas,  in  order  to  afford  to  her 
subjects  the  preference  of  purchase ; 1 
Chit.  Com.  Law,  108;  1 Bl.  Com.  287. 

2. — This  right  is  sometimes  regulated 
by  treaty.  In  that  which  was  made 
between  the  United  States  and  Great 
Britain  bearing  date  the  19th  day  of 
November,  1794,  ratified  in  1795,  it 
was  agreed,  art.  18,  after  mentioning 
that  the  usual  munitions  of  war,  and 
also  naval  materials  should  he  confiscated 
as  contraband,  that  “whereas  the  diffi- 
culty of  agreeing  on  precise  cases  in 
which  alone  provisions  and  other  articles 
not  generally  contraband  may  be  regarded 
as  such,  renders  it  expedient  to  provide 
against  the  inconveniences  and  misun- 
derstandings which  might  thence  arise. 
It  is  further  agreed  that  whenever  any 
such  articles  so  being  contraband  accord- 
ing to  the  existing  laws  of  nations,  shall 
for  that  reason  be  seized,  the  same  shall 
not  l>c  confiscated,  hut  the  owners  thereof 
shall  be  sj>eedily  ami  completely  indem- 
nified; and  the  captors,  or  in  their 
default  the  government,  under  whoso 
authority  they  act,  shall  pay  to  the 
masters  or  owners  of  such  vessel  the 
full  value  of  all  articles,  with  a reason- 
able mercantile  profit  thereon,  together 
with  the  freight,  and  also  the  damages 
incident  to  such  detention.”  See  Maun. 
Com.  B.  8,  c.  8. 

8. — By  the  laws  of  the  U.  States  the 
right  given  to  settlers  of  public  lands,  to 
purchase  them  in  preference  to  others, 
is  called  the  pre-emption  right.  See  act 
of  April  29,  1830,  4 Sharsw.  Cout.  of 
Story,  L.  U.  S.  2212. 

PREFECT,  French  laic.  A chief 
officer  invested  with  the  superintendence 
of  the  administration  of  the  laws  in  cueh 
department.  Merl  Rejxtrt.  h.  t. 

PREFERENCE.  The  securing  or 
paying  to  a creditor  his  claim  or  a part 
of  it,  when  the  debtor  is  insolvent,  is 
willed  a preference.  By  preference  is 
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also  meant  the  right  which  a creditor 
lists  acquired  over  others  to  1m*  paid  first 
out  of  the  assets  of  his  debtor,  sis,  when  a 
creditor  has)  obtained  n judgment  against 
his  debtor  which  hinds  the  latter’s  land, 
he  has  si  preference. 

2. — Voluntary  preferences  are  forbid- 
den by  the  insolvent  laws  of  some  of  the 
states,  and  are  void,  when  made  in  a 
general  assignment  for  the  benefit  of 
creditors.  Vide  Insolvent;  J*riority. 

PRK(J  NANCY,  mcd.  jurisp.  It  is 
defined  by  medical  writers  to  lx*  the 
state  of  a female  who  has  within  her 
ovary  or  womb,  a fecundated  genu  which 
gradually  becomes  developed  in  the  latter 
receptacle.  Dunglisou’s  .Med.  Diet.  h.  t. 

2.  — The  subject  may  be  considered 
with  reference  to  the  signs  of  pregnancy; 
its  duration ; and  the  laws  relating  to  it. 

3.  — § 1.  The  fact  that  women  some- 
times conceal  their  state  of  pregnancy  in 
order  to  avoid  disgrace,  and  to  destroy 
their  offspring  in  its  mature  or  immature 
state;  and  that  in  other  eases  to  gratify 
the  wishes  of  relations,  the  desire  to 
deprive  the  legal  successor  of  his  just 
claims,  to  gratify  their  avarice  by  extortr 
ing  money,  and  to  avoid  or  delay  execu- 
tion, pregnancy  is  pretended,  renders  it 
necessary  that  an  inquiry  should  take 
place  to  ascertain  whether  a woman  has 
or  has  not  been  pregnant 

4.  — There  are  certain  signs  which 
usually  indicate  this  state;  these  have 
been  divided  into  those  which  affect  the 
system  generally,  and  those  which  affect 
the  uterus. 

5.  — 1.  The  changes  observed  in  the 
system  from  conception  and  pregnancy, 
an;  principally  the  following;  namely, 
increased  irritability  of  temper,  melan- 
choly, a languid  cast  of  countenance, 
nausea,  heart-hum,  loathing  of  food, 
vomiting  in  the  morning,  an  increased 
salivary  discharge,  feverish  heat,  with 
emaciation  and  costiveness,  occasionally 
depravity  of  appetite,  a congestion  in  the 
head,  which  gives  rise  to  spots  on  the 
face,  to  headache,  and  erratic  pains  in 
the  face  and  teeth.  The  pressure  of 
increasing  pregnancy,  occasions  protru- 
sion of  the  umbilicus,  and,  sometimes, 
varicose  tumours  or  auasareous  swellings  ( 


of  the  lower  extremities.  The  breasts 
also  enlarge,  an  areola,  or  brown  circle 
is  observed  around  the  nipples,  and  a 
secretion  of  lymph,  composed  of  milk 
and  water,  takes  place.  It  should  be 
remembered  that  these  do  not  occur  in 
every  pregnancy,  but  many  of  them  in 
most  cases. 

0. — 2.  The  changes  which  affect  the 
uterus,  an;,  a suppression  and  cessation 
of  the  menses;  an  augmentation  in  size 
of  the  womb,  which  becomes  perceptible 
between  the  eighth  and  tenth  weeks;  as 
time  progresses,  the  enlargement  con- 
tinues; about  the  middle  of  pregnancy, 
the  woman  feels  the  motion  of  the  child, 
and  this  is  called  quickening,  (q.  v.) 
The  vagina  is  also  subject  to  alteration, 
as  its  glands  throw  out  more  mucus,  and 
apparently  prepare  the  parts  for  the  pass- 
age of  the  foetus.  Ryan’s  Med.  Jur. 
112,  113;  1 Beck’s  Med.  Jur.  157, 158; 
2 Dunglison’s  1 1 11111:111  Physiology,  3(31. 
These  are  the  general  signs  of  pregnancy; 
it  will  be  proper  to  consider  them  more 
minutely,  though  briefly,  in  detail. 

7.  — 1.  The  expansion  and  enlarger 
ment  of  the  abdomen.  This  sign  is  not 
visible  during  the  early  mouths  of  preg- 
nancy, aud  by  art  in  the  disposition  of 
the  dress  and  the  use  of  stays,  it  may 
he  concealed  for  a much  longer  period. 
The  corpulency  of  the  woman,  or  the 
peculiarity  of  her  form,  may  also  con- 
tribute to  produce  the  same  effect.  lu 
common  cases,  where  there  is  no  such 
obstacle,  this  sign  is  generally  manifest 
at  the  end  of  the  fourth  month,  aud  con- 
tinues till  delivery.  But  the  enlargement 
may  originate  from  disease;  from  sup- 
pression or  retention  of  the  menses; 
tympanites;  dropsy;  or  scirrosityof  the 
liver  and  spleen.  Patient  and  assiduous 
investigation  and  professional  skill,  lire 
requisite  to  pronounce  as  to  this  sign, 
and  all  these  may  fail.  Fodcre,  tome  i, 
p.  443.  Cyclop,  of  Practical  Medicine, 
h.  t. ; Cooper’s  Lect  vol.  ii.  p.  163. 

8.  — 2.  Change  in  die  state  of  the 
breasts.  They  are  said  to  grow  larger 
and  more  firm ; but  this  enlargement 
occurs  in  suppressed  menses,  and  some- 
times at  the  period  of  the  cessation  of 
the  menses ; and  sometimes  they  do  not 
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enlarge  till  after  delivery.  The  dark 
appearance  of  the  areola  is  no  safe  cri- 
terion ; and  the  milky  fluid  may  occur 
without  pregnancy. 

fl. — 3.  7 he  suppression  of  the  menses. 
Although  this  usually  follows  conception, 
yet  in  some  cases  menstruation  is  carried 
on  till  within  a few  weeks  of  delivery. 
When  the  suppression  takes  place,  it  is 
not  always  the  effect  of  impregnation; 
it  may,  and  frequently  does,  arise,  from 
disease.  Some  medical  authors,  how- 
ever, deem  the  suppression  to  he  a uever- 
failing  consequence  of  conception. 

10.  — 1.  The  loss  of  apj*etite,  nausea , 
vomiting,  ifr.,  although  attendant  ujmhi 
pregnancy  in  many  cases,  arc  very  equi- 
vocal signs. 

11.  — 5.  The  motion  of  the  fetus  in 
the  mother*  womb.  In  the  early  months 
of  pregnancy  this  is  wanting,  but  after- 
wards it  can  be  ascertained.  In  eases  of 
concealed  pregnancy  it  canuot  be  ascer- 
tained from  the  declarations  of  the 
mother,  and  the  examiner  must  discover 
it  by  other  means.  Wheu  the  fa'tus  is 
alive,  the  sudden  application  of  the  hand, 
immediately  after  it  has  been  dipped  in 
cold  water,  over  the  regions  of  the  uterus, 
will  generally  produce  a motion  of  the 
fetus;  but  this  is  not  an  infallible  test, 
the  fetus  may  be  dead,  or  there  may  be 
twins;  in  the  first  case,  then,  there  will 
be  no  motion,  and  in  the  latter,  the  mo- 
tion is  not  felt  sometimes  until  a late 
period.  Vide  Quickening. 

12.  — G.  Alteration  in  the  state  of  the 
uterus.  This  is  ascertained  by  what  is 
technically  called  the  toueh.  This  is  an 
examination,  made  with  the  hand  of  the 
examiner,  of  the  uterus. 

13.  — 7.  Ry  the  application  of  auscul- 
tation to  the  impregnated  uterus,  it  is 
said  certainty  am  be  obtained.  The  in- 
dications of  the  presence  of  a living  fetus 
in  the  womb,  as  derived  from  auscultation, 
arc  two  : — 1 . The  net  ion  of  the  fatal 
heart.  This  is  marked  by  double  pulsa- 
tions ; that  of  the  fetus  generally  exceeds 
in  frequency  the  maternal  pulse.  These 
pulsations  may  be  perceived  at  the  fifth 
or  between  the  fifth  and  sixth  months. 
Their  situation  varies  with  that  of  the 
child. — 2.  The  other  auscultatory  sigu 


to  denote  the  presence  of  tin*  fetus  has 
bam  variously  denominated  the  placental 
bellows  sound,  the  placental  sound,  and 
the  ut ert/  placental  sonjtflet.  It  is  gene- 
rally agreed  that  its  scat  is  in  the  en- 
larged vessels  of  the  portion  of  the 
uterus  whit-li  is  immediately  connected 
with  the  placenta.  According  to  Ijjcii- 
nec,  it  is  an  arterial  pulsation  perfectly 
isochronous  with  the  pulse  of  the  mother, 
and  accompanied  by  a rushing  noise,  re- 
sembling the  blast  of  a pair  of  bellows. 
It  commonly  begins  to  be  heard  with 
the  aitl  of  the  stethoscope,  (an  instru- 
ment. invented  by  Professor  Leennee,  of 
Paris,  for  examining  the  chest)  at  the 
end  of  the  fourth  mouth  of  pregnancy. 
In  the  case  of  twins  Lmnuec  detected 
the  pulsation  of  two  fee  till  hearts  before 
delivery,  by  means  of  this  instrument. 

14.  — 8.  Another  sign  of  pregnancy 
has  been  discovered,  which  is  said  by  M. 
•Jaquemin  never  to  fail.  It  is  the  pecu- 
liar dark  colour  which  the  mucous  mem- 
brane of  the  vagina  acquires  during  this 
state.  It  was  only  after  an  examination 
of  four  thousand  five  hundred  women 
that  31.  Jacquetnin  came  to  the  conclu- 
sion which  he  formed  of  the  certainty  of 
this  sign.  Parent  I )uchatollet,  I >e  la  Pros- 
titution dans  la  ville  de  Paris,  e.  3,  § 5. 

15.  — It  is  always  difficult  though  per- 
haps not  impossible  to  ascertain  the  pre- 
sence of  the  fictus,  and  on  the  other 
hand,  many  of  the  signs  which  would 
indicate  such  presence,  have  been  known 
to  fail.  1 Beck’s  Med.  Jur.  ch.  G; 
Chit.  Mai.  Jur.  h.  t. ; Ryan’s  Med.  Jur. 
112,  113;  Allison’s  Princ.  of  the  Cr. 
Law  of  Scotl.  ch.  3,  p.  153;  1 Briund, 
Med.  Leg.  c.  3. 

1G. — § 2.  The  duration  of  human 
pregnancy  is  not  certain,  and  probably 
is  not  the  same  in  every  woman.  It 
may  perhaps  Ik?  safely  stated  that  forty 
weeks  is  the  ordinary  duration,  tlmugli 
much  discussion  has  taken  place  among 
medico-legal  writers  on  this  subject,  and 
opinions  fluctuate  largely.  I Beck’s 
Med.  Jur.  3G3.  This  is  occasioned  j»er- 
haps  by  the  difficulty  of  ascertaining  the 
time  from  which  this  period  begins  to 
run.  Chit.  Med.  Jur.  400;  Dewees, 
Midwifery,  125;  1 Paris  & Fonbl.  218, 
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280,  245  ; 2 Dungliuon’s  Human  Phy- 
siology’, 302;  Ryan's  Med.  Jur.  121; 

1 Fodcre,  Med.  L6g.  § 407 — 410. 

17.  — § 3.  The  l> urn  relating  to  preg- 
luiunj  arc  to  he  considered,  first,  in  refer- 
ence to  the  fact  of  pregnancy;  and, 
secondly,  in  relation  to  its  duration. 

18.  — 1.  Ah  to  the  fuel  of  prtynann/. 
There  ui;e  two  cases  where  the  fact 
whether  a woman  is  or  has  been  preg- 
nant. is  of  importance;  when  it  is  sup- 
posed she  pretends  pregnancy,  and  when 
she  is  charged  with  concealing  it. 

10. — 1st.  Pretended  pregnancy  may 
arise  from  two  causes : the  one  when  a 
widow  feigns  herself  with  child,  in  order 
to  produce  a supposititious  heir  to  the 
estate.  In  this  case  in  England  the  heir 
presumptive  may  have  a writ  tie  ventre 
•iwtpicicmlo,  to  examine  whether  she  be 
with  child  or  not ; and  if  she  be,  to  keep 
her  under  proper  restraint  until  de- 
livered: but  if,  upon  examination,  the 
widow  be  found  not  pregnant)  the  pre- 
sumptive heir  shall  l>e  admitted  to  the 
inheritance,  though  liable  to  lose  it  again 
on  the  birth  of  a child  within  forty 
weeks  from  the  death  of  the  husband. 

1 Rl.  Com.  456 ; Cro.  Eli/..  566 ; 4 
liro.  0.  0.  90;  2 1’.  Wins.  591 ; Cox’s 
C.  C.  297.  In  the  civil  law  there  was 
a similar  practice.  Pig.  25,  4. 

20.  — The  second  cause  of  pretended 

pregnancy  occurs  when  a woman  has 
been  sentenced  to  death,  for  the  commis- 
sion of  a crime.  At  common  law  in 
ease  this  plea  be  made  before  execution, 
the  court  must  direct  a jury  of  twelve 
matrons,  or  discreet  women,  to  ascertain 
the  fact,  and  if  they  bring  in  their  ver- 
dict quick  with  c lit  ill,  execution  shall  be 
staid  generally  till  the  next  session  of 
the  court,  and  so  from  session  to  session 
till  either  she  is  delivered,  or  proves  by 
the  lapse  of  time,  not  to  have  been  with 
child  at  all.  4 111.  Com.  35)4,  35)5  ; 1 
Ray,  487.  It  is  proper  to  remark  that 
a verdict  of  the  matrons  that  the  woman 
is  pregnant  is  not  sufficient,  she  must  be 
found  to  bo  quick  with  child , (q.  v.)  , 

21.  — Whether  under  the  English  law 
a woman  would  be  hanged  who  could  be 
proved  to  he  privement  enceinte,  beyond 
all  doubt,  is  not  certain;  but  iu  this  ( 


country,  it  is  presumed  if  it  could  l>e 
made  to  appear,  indubitably,  that  the 
woman  was  pregnant,  though  not  quick 
with  child,  the  execution  would  be  re- 
spited until  after  delivery.  Fatal  errors 
have  been  made  by  juries  of  matrons. 
A case  occurred  at  Norwich  in  England 
in  the  mouth  of  March,  1833,  of  a mur- 
deress who  pleaded  pregnancy.  Twelve 
married  women  were  impannclcd  on  the 
jury ; after  an  hour's  examination,  they 
returned  a verdict  that  she  was  not  quick 
with  child.  She  was  ordered  for  execu- 
tion. Fortunately  three  of  the  priuci]»al 
surgeons  in  the  place,  fearing  some  error, 
waited  upon  the  convict  ami  examined 
her ; they  found  her  not  only  pregnant, 
but  quick  with  child.  The  matter  was 
represented  to  the  judge,  who  respited 
the  execution,  and  on  the  11th  day  of 
July  she  was  safely  delivered  of  a living 
child.  London  Medical  Gazette,  voL 
xii.  p.  24.  585. 

22.  — In  New  York  it  is  provided  by 
legislative  enactment,  (2  Rev.  Stat.  658,) 
that  “ if  a female  convict,  sentenced  to 
the  punishment  of  death,  be  pregnant, 
the  sheriff  shall  summon  a jury  of  six 
physicians,  and  shall  give  notice  to  the 
district  attorney,  who  shall  have  power 
to  subpoena  witnesses.  If,  on  such  in- 
quisition, it  shall  appear  that  the  female 
is  quick  with  child,  the  sheriff  shall  sus- 
pend the  execution,  and  transmit  the 
inquisition  to  the  governor.  Whenever 
the  governor  shall  be  satisfied  that  she 
is  no  longer  quick  with  child,  he  shall 
issue  his  warrant  for  execution,  or  coin- 
mute  it,  by  imprisonment  for  life  in  the 
state  prison.” 

23.  — By  the  laws  of  Frnnee,  “ if  a 
woman  condemned  to  death  declares  her- 
self to  be  pregnant,  and  it  is  verified  that 
she  is  pregnant,  she  shall  not  suffer  her 
punishment  till  after  her  delivery.  Code 
Penal,  art.  27. 

24.  — 2d.  Concealed  pregnancy  seldom 
takes  place  except  for  the  criminal  pur- 
pose of  destroying  the  life  of  the  fetus 
in  utero,  or  of  the  child  immediately 
after  its  birth.  The  extreme  facility  of 
extinguishing  the  infant  life,  at  the  time, 
or  shortly  after  birth,  and  the  experi- 
enced difficulty  of  proving  this  unnatural 
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crime,  has  induced  the  passage  of  laws, 
in  perhajw  all  the  states,  as  well  as  in 
England  ami  other  countries,  calculated 
to  facilitate  the  proof,  and  also  to  punish 
the  very  act  of  concealment  of  preg- 
nancy and  death  of  the  child,  when,  if 
bom  alive,  it  would  have  been  a bus- 
tard. 

25. — The  English  statute  of  *21  Jae. 
1,  c.  27,  required  that  any  mother  of 
such  child  who  had  endeavoured  to  con- 
ceal its  birth,  should  prove,  by  one  wit- 
ness at  least,  that  the  child  was  actually 
born  dead  ; and  for  want  of  such  proof 
it  arrived  at  the  forced  conclusion  that 
the  mother  murdered  it.  Hut  it  was 
considered  a blot  upon  even  the  English 
axle,  and  it  was  therefore  repealed  by 
43  C»eo.  8,  c.  58,  s.  3.  An  act  of 
assembly  of  Pennsylvania,  of  the  31st 
May,  178J,  made  the  concealment  of 
the  death  of  a bastard  child  conclusive 
evidence  to  convict  the  mother  of  mur- 
der ; which  was  repealed  by  the  net  of 
5th  of  April,  175)0,  s.  (i,  which  declared 
that  the  constrained  presumption  that 
the  child  whose  death  is  concealed,  was 
therefore  murdered  by  the  mother,  shall 
not  be  sufficient  to  convict  the  party 
indicted,  without  probable  presumptive 
proof  is  given  that  the  child  was  bom 
alivo.  The  law  was  further  modified  by 
the  act  of  22d  of  April,  1794,  s.  18, 
which  declares  that  the  concealment  of 
the  death  of  any  such  child  shall  not  be 
conclusive  evidence  to  convict  the  party 
indicted  of  the  murder  of  her  child,  un- 
less the  circumstances  attending  it  be 
such  as  shall  satisfy  the  mind  of  the 
jury,  that  she  did  wilfully  and  maliciously 
destroy  and  take  away  the  life  of  such  u 
child.  The  last  mentioned  act,  section 
17,  punishes  the  concealment  of  the 
death  of  a bastard  child  by  fine  ami  im- 
prisonment. See  for  the  law  of  Connec- 
ticut on  the  subject,  2 Swift’s  Digest, 
296.  See  Alison's  Principles  of  the 
Criminal  Isiw  of  Scotland,  ch.  3. 

2(>. — 2.  A*  to  the  duration  of  prwj- 
naiuy.  Lord  Coke  lays  down  the  peremp- 
tory rule  that  forty  weeks  is  the  longest 
time  allowed  by  law  for  gestation;  Co. 
Litt.  123.  There  does  not,  however, 
appear  to  be  any  time  fixed  by  the  law 
Vol.  IL— 23 
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as  to  the  duration  of  pregnancy.  Note 
by  Hargr.  A Rutler,  to  1 Inst,  123,  b: 
1 Rolle’s  Ab.  85C,  1.  10;  Cro.  Jae.  541 : 
Palm.  9. 

27.- — The  civil  eodo  of  Lonisiaua  pro- 
vides that  the  child  capable  of  living, 
which  is  born  before  the  one  hundred 
ami  eightieth  day  after  the  marriage,  is 
not  presumed  to  be  the  child  of  the  hus- 
band ; every  child  born  alive  more  than 
six  months  after  conception,  is  presumed 
to  be  capable  of  living.  Art.  205. — 
The  same  rule  applies  with  respect)  to 
tin*  child  born  three  hundred  days  after 
the  dissolution  of  the  marriage,  or  after 
sentence  of  separation  from  bed  ami 
board.  Art.  200.  The  Code  Civil  of 
France  contains  the  following  provision. 
The  child  conceived  during  the  marriage, 
has  the  husband  for  its  father.  Never- 
theless the  husband  may  disavow  the 
child,  if  he  can  prove  that  during  the 
time  that  has  elapsed  between  the  three 
hundredth  and  the  one  hundred  and 
eightieth  day  before  its  birth  he  was  pre- 
vented either  by  absence,  or  in  conse- 
quence of  some  accident,  or  on  account 
of  some  physical  impossibility,  from  co- 
habiting  with  his  wife.  Art.  312.  A 
child  born  before  the  one  hundred  and 
eightieth  day  after  the  marriage  cannot 
be  disavowed  by  the  husband  in  the  fol- 
lowing cases : — 1.  When  he  had  know- 
ledge of  the  pregnancy  before  the  mar- 
riage ; 2.  \\  hen  he  has  assisted  in 
writing  the  act  of  birth,  [a  certificate 
stating  the  birth  and  sex  of  the  child, 
the  time  when  born,  Ao.  required  by 
law  to  bo  filed  with  a proper  officer  and 
recorded,]  ami  when  that  act  has  been 
signed  by  him,  or  when  it  contains  his 
declaration  that  lie  cannot  sign;  3.  When 
the  child  is  not  declared  capable  of  liv- 
ing. Art.  314.  And  the  legitimacy  of 
a child  born  three  hundred  days  ufter 
the  dissolution  of  the  marriage  may  be 
contested . Art,  3 1 5. 

PREJUDICE.  To  decide  l*fore- 

haml ; to  lean  in  favour  of  one  side  of  a 
cause  for  some  reason  or  other  than  its 
justice. 

2. — A judge  ought  to  be  without  pre- 
judice, and  eaunot  therefore  sit  in  a ease 
where  he  has  any  interest,  or  when  a 
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near  relation  is  a party,  or  where  he  has 
been  of  counsel  for  one  of  the  parties. 

Vide  Judge. 

8. — In  the  civil  law  prejudice  signi- 
fies a tort  or  injury  ; ns  the  act  of  one 
man  should  never  prejudice  another. 

I fig.  50,  17,  74. 

PRELATE.  The  name  of  an  eccle- 
siastical officer.  There  are  two  orders  of 
prelates  ; the  first  is  composed  of  bishops,  i 
and  the  second,  of  abbots,  geucrals  of 
orders,  deans,  &c. 

PRKLEVKMKNT,  French,  law.  Is 
the  portion  which  a partner  is  entitled 
to  take  out  of  the  assets  of  a firm  before 
any  division  shall  be  made  of  the  re- 
mainder of  the  assets,  between  the  part- 
ners. 

2. — The  partner  who  is  entitled  to  a 
prelcvemeut  is  not  a creditor  of  the  part- 
nership; on  the  contrary  he  is  a part 
owner,  for  if  the  assets  should  be  defi- 
cient, a creditor  has  a preference  over 
the  partner;  on  the  other  hand,  should 
the  asset*  yield  any  profit,  tiic  partner  is 
entitled  to  his  portion  of  it,  whereas  he 
is  entitled  to  no  part  of  it,  but  he  has  a 
right  to  charge  interest,  when  he  is  in 
other  respect*  entitled  to  it. 

PREMEDITATION,  is  a design 
formed  to  commit  a crime  or  to  do  some 
other  thing  before  it  is  done. 

2. — Premeditation  differs  essentially 
from  will,  which  constitutes  the  crime, 
because  it  supposes  besides  an  actual 
will,  a deliberation  and  a continued  per- 
*i*tanre  which  indicate  more  perversity. 
The  preparation  of  arms  or  other  instru- 
ments required  for  the  execution  of  the 
crime,  urc  indications  of  a premedita- 
tion, but  are  not  absolute  proof  of  it,  as 
these  preparations  may  have  been  in- 
tended for  other  purposes,  and  then  sud- 
denly changed  to  the  performance  of  the 
criminal  act.  Murder  by  poisoning  must 
of  necessity  bo  done  with  premeditation. 
See  Aforethought ; Murder. 

PREMISES.  That  which  is  put  be- 
fore. The  won!  has  several  significa- 
tions; sometimes  it  means  the  state- 
ments which  have  been  before  made ; as, 

1 act  upon  these  premises;  in  this  sense, 
this  word  may  comprise  a variety  of  sub- 
jects, having  no  connexion  among  them- 


selves, 1 East,  It.  456;  it  signifies  a 
formal  part  of  a deed;  and  it  is  made 
to  designate  an  estate. 

Premises,  estate*.  Lands  and  tene- 
ments are  usually  called  premises,  when 
particularly  spoken  of,  as,  the  premises 
will  be  sold  without  reserve.  1 East,  U. 
1453. 

Premises,  conveyancing,  is  that  part 
in  the  loginning  of  a deed,  in  which  are 
set  forth  the  names  of  the  parties,  with 
their  titles  and  additions,  and  in  which 
are  recited  such  deeds,  agreements,  or 
matters  of  fact,  as  are  necessary  to  ex- 
plain the  reasons  upon  which  the  contract 
then  entered  into  is  founded  ; and  it  is 
here  also  the  consideration  on  which  it  is 
made,  is  set  down,  and  the  certainty  of 
the  thing  granted.  2 Bl.  Com.  298. 
The  technical  meaning  of  the  premises 
in  u deed,  is  every  thing  which  precedes 
the  habendum.  8 Mass.  It.  174;  6 
Conn.  It.  289.  Vide  Deed. 

Premises,  equity  pleading,  is  that 
part  of  a bill  usually  denominated  the 
stating  part  of  the  bill.  It  contains  a 
narrative  of  the  facts  and  circumstances 
of  the  plaintiff’s  case,  and  the  wrongs  of 
which  he  complains,  and  the  names  of 
the  persons  by  whom  done,  and  agaiust 
whom  he  seeks  redress.  Coop.  Eq.  PI. 
9;  Bart.  8uit  in  equity,  27  ; Mitf.  Eq. 
PI.  by  Jeremy,  43 ; Story,  Eq.  Pi.  § 27. 

PREM  LUM,  contract *,  is  the  consider- 
ation [mid  by  the  iusured  to  the  insurer 
for  making  an  insurance.  It  is  so  called 
because  it  is  paid  primn,  or  before  the 
contract  shall  take  effect.  Poth.  h.  t.  u. 
81 ; Marsh.  Inst.  234. 

2.  — In  practice,  however,  the  pre- 
mium is  not  always  paid  when  the  policy 
is  underwritten  ; for  insurances  are  fre- 
quently effected  by  brokers,  and  open 
accounts  are  kept  between  them  and  the 
underwriters,  iu  which  they  make  them- 
selves debtors  for  all  premiums;  aud 
sometimes  notes  or  bills  are  given  for 
the  amount  of  the  premium. 

3.  — The  French  writers,  when  they 
speak  of  the  consideration  given  for 
maritime  loans,  employ  a variety  of 
words  in  order  to  distinguish  it  accord- 
ing to  the  nature  of  the  ease.  Thus, 
they  call  it  interest  when  it  is  stipulated 
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to  bo  paid  by  the  month  or  at  other  1 
stated  periods.  It  is  a premium , when 
a gross  sum  is  to  be  paid  at  the  cud  of 
a voyage,  and  here  the  risk  is  the  prin- 
cipal object  which  they  have  in  view. 
When  the  stun  is  a per  centage  on  the 
money  lent,  they  denominate  it  cx- 
change,  considering  it  in  the  light  of 
money  lent  in  one  place  to  be  returned 
in  another,  with  a difference  in  amount 
between  the  sum  borrowed  and  that 
which  is  paid,  arising  from  the  difference  ! 
of  time  and  place.  When  they  intend 
to  combine  these  various  shades  into  one 
general  denomination,  they  make  use  of 
the  term  maritime.  profit,  to  convey  their 
meaning.  Mali  on  Mar.  Loons,  5b,  n. 
Vide  Park,  Ins.  h.  t. ; Poth.  h.  t. ; 3 
Kent,  Com.  *285;  15  East,  R.  301), 
Day’s  note,  and  the  cases  there  cited. 

PREMIUM  PUDICTTLE,  rtm tracts.  Li- 
terally the  price  of  chastity. 

2. — This  is  the  consideration  of  a con- 
tract by  which  a man  promises  to  pay  to 
a woman  with  whom  he  has  illicit  inter- 
course a certain  sum  of  money.  When 
the  contract  is  made  as  the  payment  of 
part  cohabitation,  as  between  the  parties' 
it  is  good,  and  will  be  enforced  against 
the  obligor,  his  heirs,  executors  and  ad- 
ministrators, but  it  cannot  be  paid,  on  a 
deficiency  of  assets,  until  all  creditors 
are  paid,  though  it  lias  a preference  over 
the  heir,  next  of  kin,  or  devisee.  If  the 
contract  be  for  future  cohabitation,  it  is 
void.  Chit  Coutr.  215;  1 Story,  Eq. 
Jur.  § 21)0;  5 Ves.  280;  2 P.  Wins. 
432;  1 Black.  R.  517;  3 Burr.  1568; 

I Fonbl.  Eq.  B.  1,  c.  4,  § 4,  and  notes 
(V)  and  (V) ; 1 Ball  & Beat.  3(>0 ; 7 Ves. 
470;  II  Ves.  535;  Rob.  Fraud.  Conv. 
428;  Gas.  Temp.  Talb.  153;  and  the 
cases  there  cited;  6 Ham.  R.  21;  5 
Cowen,  R.  253 ; llarpcr,  R.  201  ; 3 
Monr.  R.  35 ; 2 Rev.  Const.  Ct.  279 ; 

II  Mass.  R.  368;  2 N.  & M.  251. 

PRENDER  or  PBENDRE,  to  take. 

This  word  is  used  to  signify  the  right  of 
taking  a thing  before  it  is  offered  ; hence 
the  phrase  of  law,  it  lies  in  render,  but 
not  in  premier.  Vide  A prendre ; and 
Gale  and  Whatley  on  E;isuients,  1. 

PRCENOMEN.  The  first  or  Chris- 
tian name  of  a person ; Benjamin  is  the 


proenomen  of  Benjamin  Franklin.  Sec 
Cas.  temp.  Hard.  280;  ] Tayl.  148. 

PREPENSE,  the  same  as  afore- 
thought, (q.  v.)  Vide  2 Chit.  Cr.  Law, 
*784. 

PREROGATIVE,  civil  lair,  is  the 
privilege,  pre-eminence,  or  advantage 
which  one  person  has  over  another;  thus 
a person  vested  with  an  office,  is  entitled 
to  all  the  rights,  privileges,  prerogative *, 
&c.  which  belong  to  it. 

PllKROG ATrv K,  English  law.  The 
royal  prerogative  is  au  arbitrary  power 
vested  in  the  executive  to  do  good  and 
not  evil.  Rutherf.  Inst.  279;  Co.  Litt. 
90  ; Chit  on  Prerog. ; Bac.  Ab.  h.  t. 

Prerogative  court,  in  ecclru.  law. 
The  name  of  a court  in  England  in 
which  all  testaments  are  proved  and  ad- 
ministrations granted,  when  the  deceased 
has  left  bona  notab  ilia  in  the  province 
in  some  other  diocese  than  that  in  which 
he  died.  4 Inst.  335. 

2. — The  testamentary  courts  of  the 
two  archbishops,  in  their  respective  pro- 
vinces, are  styled  prerogative  courts, 
from  the  prerogative  of  each  archbishop 
to  grant  probates  and  administrations, 
where  there  arc  bon a notabilia ; hut 
still  these  are  only  inferior  and  subordi- 
nate jurisdictions ; ami  the  style  of  these 
courts  has  no  connexion  with  the  royal 
prerogative.  Derivatively,  these  courts 
I are  the  king’s  ecclesiastical  courts;  but 
immediately,  they  arc  only  the  courts  of 
the  ecclesiastical  ordinary.  The  urdi- 
j nary,  and  not  the  crown,  appoints  the 
| judges  of  these  courts;  they  are  subject 
' to  the  control  of  the  king's  courts  of 
J chancery  and  common  law,  in  case  they 
exceed  their  jurisdiction ; and  they  are 
subject  in  some  instances  to  the  com- 
mand of  these  courts,  if  they  decline  to 
exercise  their  jurisdiction,  when  by  law 
they  ought  to  exercise  it.  Per  Sir  John 
Nicholl,  Jn  the  Goods  of  Geo.  III.  1 
Addams,  R.  255 ; S.  C.  2 Eng.  Eccl. 
It.  112. 

PBESCRIPTIBLE.  That  which  is 
subject  to  prescription. 

PRESCRIPTION,  is  the  manner  of 
acquiring  property  by  a long,  honest, 
aud  uninterrupted  possession  or  use  dur- 
ing the  time  required  by  law. 
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2.  — The  law  presumes  a grant  In?  fore 
the  time  of  legal  memory  when  tin* 
party  claiming  by  prescription,  or  those 
from  whom  he  holds,  have  had  adverse  or 
uninterrupted  possession  of  the  property 
or  rights  claimed  by  prescription.  This 
presumption  may  lx*  a mere  fiction,  the 
commencement  of  the  user  being  torti- 
ous ; no  prescription  can,  however,  be 
sustained,  which  is  not  consistent  with 
such  a presumption. 

3.  — Twenty  years  uninterrupted  user 
of  a way  is  prima  facie  evidence  of  a 
prescriptive  right.  1 Saund.  3*23,  a;  10 
East,  47(5;  *2  lir.  & Bing.  403;  Cowp. 
21ft;  2 Wils.  53.  The  subjects  of  pre- 
scription are  the  several  kinds  of  incor- 
poreal rights.  V'ide,  generally,  2 Chit. 
Bl.  35,  n.  *24;  Anier.  Jurist,  No.  37,  p. 
9(5;  17  Vin.  Ah  256;  7 Com.  Dig.  93; 
llutherf.  Inst.  08;  Co.  Litt.  113;  2 
Conn.  It.  584;  9 Conn.  R.  162. 

4.  — The  Civil  CikIc  Louisiana,  art. 
3420,  defines  a prescription  to  be  a man- 
ner of  acquiring  property,  or  of  dis- 
charging debts,  by  the  effect  of  time, 
and  under  the  conditions  regulated  by 
law.  For  the  law  relating  to  prescrip- 
tion  iu  that  state,  sec  Code,  art.  3420  to 
3521.  For  the  difference  between  the 
meaning  of  the  term  prescription  as  un- 
derstood by  the  common  law,  and  the 
same  term  in  the  civil  law,  see  1 Bro. 
Civ.  Law,  246. 

5.  — The  prescription  which  has  the  | 
effect  to  liberate  a creditor,  is  a mere 
bar  which  the  debtor  may  oppose  to  the 
creditor,  who  has  neglected  to  exercise 
his  rights,  or  procured  them  to  he  ac- 
knowledged during  the  time  prcscrilied 
by  law.  The  debtor  acquires  this  right  ( 
without  any  act  on  his  jwirt,  it  results 
entirely  from  the  negligence  of  the  cre- 
ditor. The  prescription  does  not  extin- 
guish the  debt,  it  merely  places  a bar  in 
the  hands  of  the  debtor,  which  he  may  | 
use  or  not  at  his  choice  against  the  cre- 
ditor. The  debtor  may  therefore  aban- 
don this  defence,  which  has  boon  ac- 
quired by  mere  lapse  of  time,  either  by 
paying  the  debt,  or  acknowledging  it.  If 
lie  pay  it,  lie  cannot  recover  back  the 
money  so  paid,  and  if  lie  acknowledge 
it,  he  may  be  constrained  to  pay  it.  I 


Both.  Jntr.  nu  titre  xiv.  des  Prescrip, 
lions,  sect.  2.  Vide  Bouv.  lust,  jmrs 
prima,  c.  1,  art.  1,  § 4,  s.  3.  Ltm  tui- 
tion*. 

PRESENCE.  The  existence  of  a 
person  in  a particular  place. 

2.  — In  many  contracts  and  judicial 
proceedings  it  is  necessary  that  the  j«ir- 
tios  should  be  present  in  order  to  render 
them  valid  ; for  example,  a party  to  a 
deed  when  it  is  executed  by  himself, 
must  personally  acknowledge  it,  when 
such  acknowledgment  is  required  by 
law,  to  give  it  its  full  force  and  effect, 
and  his  presence  is  indispensable,  unless, 
indeed,  another  person  represent  him  as 
his  attorney,  having  authority  from  him 
for  that  pur)Ktse. 

3.  — lu  the  criminal  law,  presence  is 
actual  or  constructive.  When  a larceny 
is  committed  iu  a house  by  two  men, 
united  in  the  same  design,  ami  one  of 
them  g«K?s  into  the  house,  aud  commits 
the  crime,  w hile  the  other  is  on  the  out- 
side watching  to  prevent  a surprise,  tlio 
former  is  actually,  and  the  latter  con- 
structively, present. 

4.  — It  is  a rule  in  the  civil  law,  that 
he  who  is  incapable  of  giving  his  con- 
sent. to  an  act,  is  not  to  be  considered 
present,  although  lie  bo  actually  in  the 
place;  a lunatic,  or  a man  sleeping, 
would  not  therefore  he  considered  pre- 
sent. Dig.  41,  2,  1,  3. 

5.  — The  English  statute  of  fraud, 
§ 5,  directs  that  all  devises  ami  bequests 
of  any  lands  or  tenements  shall  he  at- 
tested or  subscribed  in  the  presence  of 
said  devisor.  Under  this  statute  it  lias 
been  decided  that  au  actual  presence  is 
not  in  dispensable,  hut  that  where  there 
was  a constructive  presence  it  was  suffi- 
cient, as,  where  the  testatrix  executed 
the  will  in  her  carriage  standing  in  the 
street  before  the  office  of  her  solicitor, 
the  witness  retires]  into  the  office  to  at- 
test it,  and  it  being  proved  that  the  car- 
riagewas  accidentally  put  hack,  so  that 
slu*  was  in  a situation  to  sco  the  witness 
sign  the  will  through  the  window  of  the 
office.  Bro.  Ch.  C.  98  ; see  2 Curt.  It. 
320 ; 2 Sulk.  688  ; 3 Russ.  R.  441 ; 1 
Manic  k Selw.  294  ; 2 Car.  & P.  491 ; 
2 Curt.  R.  331.  V'ide  Coustnictive.  And 
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so,  if  insensible.  1 Dough  *241 ; 4 Pro.  gory  note  to  the  party  on  whom  the 
Pari.  R.  71:  3* Rasa.  441.  former  is  drawn,  for  his  acceptance,  or 

PRESENT.  A gift,  or  more  properly  to  the  person  hound  to  pay  either,  for 
the  thing  given.  It  is  provided  by  the  payment. 

constitution  of  the  United  States,  art.  2. — The  holder  of  a bill  is  bound,  in 

1,  s.  1),  n.  7,  that  11  no  jierson  holding  order  to  hold  the  parties  to  it  responsible 
any  office  of  profit  or  trust  under  them,  to  him,  to  present  it  in  due  time  for  ac- 
[the  United  States]  shall,  without  the  cepfanee,  and  to  give  notice,  if  it  he  dia- 
conscnt  of  congress,  accept  of  any  pro-  honoured,  to  all  the  parties  he  intends  to 
sent,  emolument,  or  office,  or  title  of  any  hold  liable.  And  when  a hill  or  note 
kind  whatever,  from  any  king,  prince,  becomes  payable,  it  must  he  presented 
or  foreign  state.”  for  payment. 

PRESENTATION,  m7.  la w,  is  the  3. — The  principal  circumstances  con- 

act  of  a patron  offering  his  clerk  to  the  cerning  presentment,  are  the  [fersou  to 
bishop  of  the  diocese  to  be  instituted  in  whom,  the  place  where,  and  the  time 
a church  or  benefice.  when,  it  is  to  be  made. 

PRESENTEE,  ecvfcs.  law , is  a clerk  4. — 1.  In  general  the  presentment  for 

who  has  been  presented  by  bis  patron  to  payment  should  be  made  to  the  maker  of 
a bishop  in  order  to  be  instituted  in  a a note,  or  the  drawee  of  a bill  for  accept- 
churcfa.  ance,  or  to  the  acceptor,  for  payment ; 

PRESENTMENT,  erhn.  law , prac-  but  a presentment  made  at  a particular 
tier,  properly  speaking,  is  the  written  place,  when  payable  there,  is  in  general 
noti(X)  taken  by  a grand  jury  of  any  of-  sufficient.  A personal  demand  on  the 
fence,  from  their  own  knowledge  or  ob-  drawee  or  acceptor  is  not  necessary ; a 
servatiou,  without  any  bill  of  indictment  demand  at  his  usual  place  of  residence 
laid  before  them  at  the  suit  of  the  gov-  of  his  wife  or  other  agent  is  sufficient,  *2 
eminent,  4 111.  Com.  301;  upon  such  Esp.Cas.  o09;  5 Esp.  ('as.  265 ; Holt’s 
presentment,  when  proper,  the  officer  N.  P.  Cas.  313. 

employed  to  prosecute,  afterwards  frames  5. — 2.  When  a bill  or  note  is  made 

a bill  of  indictment,  which  is  then  sent  payable  at  a particular  place,  n present- 
to  the  grand  jury,  and  they  find  it  to  be  incut,  as  we  have  scon,  may  be  made 
a true  bill.  In  an  extended  sense  pre-  there ; but  when  the  acceptance  is  gene- 
sentnieuts  include  not  only  what  is  pro-  ral,  it  must  bo  presented  at  the  house  or 
perly  so  called,  but  also  inquisitions  of  place  of  business  of  the  acceptor.  3 Kent, 
office,  and  indictments  found  by  a grand  Com.  04,  05. 

jury.  2 llawk.  c.  25,  s.  1.  0. — 3.  In  treating  of  the  time  for 

2.  — The  difference  between  a present-  presentment,  it  must  be  considered  with 

ment  and  an  inquisition,  (q.  v.)  is  this,  reference,  1st,  to  a presentment  for  ac- 
that  the  former  is  found  by  a grand  jury  ceptance;  2dly,  to  one  for  payment 
authorized  to  inquire  of  offences  gene-  1st.  When  the  bill  is  payable  at  sight., 
rally,  whereas  the  latter  is  an  accusation  or  after  sight,  the  presentment  must  be 
found  by  a jury  specially  returned  to  in-  made  in  reasonable  time;  and  what  this 
quire  concerning  the  particular  offence. 1 reasonable  time  is  depends  upon  the  cir- 
2 Hawk.  c.  25,  s.  0.  Vide,  generally,  cuinstances  of  each  case.  7 Taunt.  397; 
Com.  Dig.  Indictment,  (B);  Bat*.  Ah.  1 Dull.  255;  2 Dali.  192;  Ibid.  232; 
Indictment,  (A) ; 1 Chit.  Cr.  I jaw,  103 ; 4 Dali.  105;  Ibid.  129;  1 \ cotes,  531 ; 
7 East,  K.  387 ; 1 Meigs,  112;  11  7 Serg.  & Kawle,  324 ; 1 Yearns,  147. 
Humph.  12.  2dly,  The  presentment  of  a note  or  bill 

3.  — The  writing  which  contains  the  for  payment  ought  to  be  made  on  the  day 
accusation  so  presented  by  a grand  jury,  it  becomes  due,  and  notice  of  non  pay- 
is  also  called  a presentment.  Vide  1 , meut  given,  otherwise  the  holder  will  lose 
'Brock.  C.  C.  K.  150;  Grand  Jury.  the  security  of  the  drawer  and  endorsers 

Drkskntmknt,  contract s,  is  the  pro-  of  a hill  and  the  endorsers  of  a premia- 
duction  of  a bill  of  exchange  or  promis- 1 sory  note,  and  in  case  the  note  or  bill 
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be  payable  at  a particular  place  and  the 
money  lodged  there  for  its  payment,  the 
holder  would  probably  have  no  recourse 
against  the  maker  or  acceptor,  if  he  did 
not  present  them  on  the  day,  and  the 
money  should  be  lost.  5 Barn.  A Aid. 
‘244.  Vide  5 Com.  Dig.  134;  2 John, 
(.'as.  75;  3 John.  R.  ‘230;  *2  Caines’s 
Rep.  343;  IS  John.  R.  230 ; 2 John. 
R.  140,  108,  170;  *2  Wheat.  373;  Chit, 
on  Bills,  Index,  h.  t.;  Smith  on  Mer. 
Law,  13S;  Byles  on  Bills,  102. 

7.  — The  excuses  for  not  making  u pre- 
sentment are  general  or  applicable  to  all 
persons,  who  are  endorsers ; or  they  an* 
special  and  applicable  to  the  jKirticular 
endorser  only. 

8.  — 1.  Among  the  former  are,  1,  in- 
evitable accident  or  overwhelming  cala- 
mity ; Story  on  Bills,  § 308 ; 3 Wend. 
488  ; 2 Smith’s  R.  224  ; — 2,  the  preva- 
lence of  u malignant  disease,  by  which 
the  ordinary  operations  of  business  are 
suspended;  2 John.  Cas.  1 ; 3 M.  & S. 
267  ; Anth.  N.  P.  Cas.  85; — 3,  the 
breaking  out  of  war  between  the  country 
of  the  maker  and  that  of  the  holder; — 
4,  the  occupation  of  the  eouutry  where 
the  note  is  payable  or  where  the  purtics 
live,  by  a public  enemy,  which  suspends 
commercial  operations  and  intercourse; 
8 Crunch,  155;  15  John.  57;  16  John. 
438;  7 Pet.  586;  2 Brock.  26;  2 Smith’s 
R.  224  ; — 5,  the  obstruction  of  the  ordi- 
nary negotiations  of  trade  by  the  vi* 
major ; — 6,  positive  interdictions  ami 
public  regulations  of  the  state  which 
suspend  commerce  and  intercourse; — 7, 
the  utter  impracticability  of  finding  tbc 
maker,  or  ascertaining  his  place  of  resi- 
dence. Story  on  Pr.  N.  §§  205,  236, 
238,  241,  264. 


6. — 2.  Among  the  latter  or  special 
excuses  for  not  making  a presentment 
may  be  enumerated  the  following : 1, 

the  receiving  the  note  by  the  holder  from 
the  payee,  or  other  antecedent  party,  too 
late  to  make  a due  presentment;  this 
will  be  an  excuse  as  to  such  party.  16 
East,  248;  7 Maas.  483;  Story,  P.  N. 
§§201,  265 ; 1 1 Wheat.  431 ; 2 Wheat. 
373 ; — 2,  the  note  being  an  accommo- 
dation note  of  the  maker  for  the  benefit 
of  the  endorser.  Story  on  Bills,  § 370;  J 


see  2 Brock.  20;  7 Harr.  & J.  381 ; 7 
Mass.  452;  1 Wash.  C.  C.  R.  461 ; 2 
Wash.  C.  C.  R.  514;  1 Hayw.  271;  4 
Mason,  113;  I Harr,  A G.  468;  1 
Caines,  157  ; 1 Stew.  175;  5 Pick.  88; 
21  Pick.  327; — 8,  a special  agreement 
by  which  the  endorser  waives  the  pre- 
sentment. 8 Grecnl.  213;  11  Wheat. 
620;  Story  on  Bills,  §§  371,  373;  6 
Wheat.  572; — 4,  the  receiving  security 
I or  money  by  an  endorser  to  secure  him- 
; self  from  loss,  or  to  pay  the  note  at  ma- 
turity. in  this  case,  when  the  indemnity 
or  money  is  a full  security  for  the  amouut 
of  the  note  or  bill,  no  presentment  is 
requisite.  Story  on  Bills,  § 374  ; Story 
on  P.  N.  § 281 ; 4 Watts,  328;  9 Gill 
A John.  47 ; 7 Wend.  165;  2 Greenl. 
207;  5 Mass.  170;  5 Conn.  175; — 5, 
the  receiving  the  note  by  the  holder  from 
the  endorser,  ns  a collateral  security  for 
another  debt.  Story  on  Pr.  Notes,  § 284 ; 
Story  on  Bills,  § 372 ; 2 How.  8.  C.  R. 
427,  457. 

10. — A want  of  presentment  may  be 
waived  by  the  party  to  be  affected,  after 
a full  knowledge  of  the  fact,  8 S.  A R. 
138;  see  6 Wend.  658;  3 Bibb,  102; 
5 John.  385;  4 Mass.  347 ; 7 Mass.  452; 
Wush.  C.  C.  R.  506 ; Bnc.  Ah.  Merchant, 
Ac.  (M.)  Vide,  generally,  1 Hare  A 
I Wall.  Sel.  Dec.  214,  224. 

See  Notice  of  dishonour. 

PRESERVATION.  Keeping  safe 
from  harm  ; avoiding  injury.  This  term 
always  presupposes  a real  or  existing 
danger. 

2. — A jettison  which  is  always  for  the 
preservation  of  the  remainder  of  the 
cargo,  must  therefore  be  made  only  when 
there  is  a real  danger  existing.  See 
A vtrage  ; JrUisr/n. 

PRESIDENT,  is  an  officer  of  a com- 
pany who  is  to  direct  the  manner  in 
which  business  is  to  be  transacted.  From 
the  decision  of  the  president  there  is  ap- 
peal to  the  body  over  which  he  presides. 

President  of  the  United  States 
of  America.  This  is  the  title  of  the 
executive  officer  of  this  country. 

2. — The  constitution  directs  that  the 
executive  power  shall  be  vested  in  a pre- 
sident of  the  United  States  of  America. 
Art.  2,  s.  1. 
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3. — This  subject  will  be  examined  by 
considering,  1,  Ilis  qualifications;  2,  llis 
election;  3,  The  duration  of  his  office;! 
4,  I [is  compensation ; 5,  His  powers. 

4 — § 1.  No  person  except  a natural  1 
born  citizen,  or  a citizen  of  the  United 
States  ut  the  time  of  the  adoption  of  this 
constitution,  shall  be  eligible  to  the  office 
of  president ; neither  shall  any  person 
be  eligible  to  that  office  who  shall  not 
have  attained  the  age  of  thirty-five  years, 
and  been  fourteen  years  a resident  within 
the  United  States.  Art.  2,  s.  1,  n.  5. 
In  case  of  the  removal  of  the  president 
from  office,  or  of  his  death,  resignation, 
or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall 
devolve  on  the  vice-president ; and  the 
congress  may  by  law  provide  for  the  re- 
moval, deuth,  resignation,  or  inability 
both  of  the  president  and  vice-president, 
declaring  what  officer  shall  then  act  as 
president ; and  such  officer  shall  act  ac- 
cordingly, until  the  disability  be  removed, 
or  a president  shall  be  elected.  Art.  2, 
8.  1,  n.  0. 

5.  — § 2.  He  is  chosen  by  electors  of 
president,  (q.  v.)  See  Const.  U.  S.  art. 
2,  s.  1,  u.  2,  3,  and  4 ; 1 Kent,  Coin. 
273;  Story  on  the  Constit.  § 1447,  et 
seq.  After  his  election  and  before  he  j 
enters  on  the  execution  of  his  office,  he  j 
shall  take  the  following  oath  or  affirma- 
tion : “ I do  solemnly  swear  (or  affirm) 
that  I will  faithfully  execute  the  office 
of  president  of  the  United  States,  and 
will,  to  the  best  of  my  ability,  preserve, 
protect  and  defend  the  constitution  of 
the  United  States.”  Article  2,  s.  1,  u. 
8 and  9. 

6.  — § 3.  lie  holds  his  office  for  the 
term  of  four  years;  art.  2,  s.  1,  n.  1 ; 
he  is  re-eligible  for  successive  terms,  but 
no  one  has  ventured,  contrary  to  public 
opinion,  to  be  a candidate  for  u third 
term. 

7.  — § 4.  The  president  shall,  at  stated 
times,  receive  for  his  services,  a com pen- 
sation  which  shall  neither  be  increased 
nor  diminished  during  the  |>criod  h>r 
which  he  shall  have  been  elected ; and 
he  shall  not  receive,  within  that  period, 
any  other  emolument  from  the  V uited 
States,  or  any  of  them.  Art.  2,  sect.  1, 


n.  7.  The  act  of  the  24th  September, 
1789,  eh.  19,  fixed  the  salary  of  the  pre- 
sident at  twenty-five  thousaud  dollars. 
This  is  his  salary  now. 

8.  — § 5.  The  powers  of  the  president 
arc  to  Iki  exercised  by  him  alone,  or  by 
him  with  the  concurrence  of  the  senate. 

9.  — 1.  The  constitution  has  vested  in 
him  alone,  the  following  powers : he  is 
commander-in-chief  of  the  army  and 
navy  of  the  United  States,  and  of  the 
militia  of  the  several  states,  when  railed 
into  the  actual  service  of  the  United 
States ; he  may  require  the  opinion,  in 
writing,  of  the  principal  officers  of  each 
of  the  executive  departments,  upon  any 
subject  relating  to  the  duties  of  their 
respective  offices ; and  he  shall  have  the 
power  to  grant  reprieves  ami  pardons  for 
offences  against  the  United  States,  except 
in  cases  of  impeachment.  Art,  2,  s.  2, 
n.  2.  He  may  ap)H>int  all  officers  of  the 
United  States,  whose  appointments  are 
not  otherwise  provided  for  in  the  consti- 
tution. and  which  shall  be  established  by 
law,  when  congress  shall  vest  the  ap- 
pointment of  such  officers  in  the  presi- 
dent alone.  Art.  2,  s.  2,  n.  2.  lie  shall 
have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the 
senate,  by  granting  commissions,  which 
shall  expin*  at  the  end  of  their  uext  ses- 
sion. Art.  2,  sect  n.  3.  He  shall  from 
time  to  time  give  congress  information 
of  the  state  of  the  Union,  and  recommend 

j to  their  consideration  such  measures  ns 
! he  shall  judge  necessary  and  expedient ; 
he  may,  on  extraordinary  occasions,  con- 
, vene  both  houses,  or  either  of  them,  and 
in  ease  of  disagreement  between  them 
with  n*s|>ect  to  the  time  of  adjournment, 
he  may  adjourn  them  to  such  time  as  he 
shall  think  proper;  he  shall  receive  am- 
bassadors and  other  public  ministers; 
he  shall  take  care  that  tin*  laws  bo  faith- 
fully executed,  and  shall  commission  all 
officers  of  the  United  States. 

10. — *2.  His  power,  with  the  concur- 
rence of  the  senate,  is  as  follows  : to 
make  treaties,  provided  two-thirds  of  the 
senators  present  concur ; nominate,  and 
by  and  with  the  advice  and  consent  of 
the  senate,  shall  appoint  ambassadors, 
other  public  ministers  and  consuls,  judges 
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of  the  supremo  court,  and  all  other  officers 
of  the  United  States  whose  appointments 
are  not  provided  for  in  the  constitution, 
and  which  have  been  established  by  law ; 
but  the  congress  may  by  law  vest  the 
appointment  of  such  inferior  officers,  as 
they  shall  think  proper,  in  the  president 
alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.  Art.  2,  s.  2,  n.  2. 
Vide  1 Kent,  Com.  Leet.  13;  Story  on 
the  Const.  B.  3,  eh.  36 ; Kawle  on  the 
Const.  Index,  h.  t. ; Scrg.  Const.  .L. 
Index,  li.  t. 

PRESS.  By  a figure  this  word  signi- 
fies the  art  of  printing.  The  press  is 
free. 

2.  — All  men  have  a right  to  print  and 
publish  whatever  they  may  deem  proper, 
unless  by  doing  so  they  infringe  the 
rights  of  another,  ns  in  the  case  of  copy- 
rights, (rp  v.)  when  they  may  be  enjoined. 
For  any  injury  they  may  commit  against 
the  public  or  individuals  they  may  be 
punished,  cither  by  indictment,  or  by  a 
civil  action  at  the  suit  of  the  party  injured, 
when  the  injury  has  been  committed 
against  a private  individual.  Vide  Const, 
of  the  U.  S.  Amendm.  art.  1,  and  I/ibetiy 
of  the  JW'Jis. 

PRESUMPTION,  evidence,  is  an  in- 
ference as  to  the  existence  of  one  fact, 
from  the  existence  of  some  other  fact, 
founded  on  a previous  experience  of  their 
connexion.  3 Stark.  Ev.  1 234 ; 1 Phil. 
Ev.  116;  Gilb.  Ev.  142;  Poth.  Tr.  des 
Ob.  part.  4,  c.  3,  s.  2,  u.  840. 
m 2. — To  constitute  such  a presumption, 
a previous  experience  of  the  connexion 
between  the  known  and  inferred  facts  is 
essential,  of  such  a nature  that  as  soon 
as  the  existence  of  the  one  is  established, 
admitted  or  assumed,  the  inference  us  to 
the  existence  of  the  other  immediately 
arises,  independently  of  any  reasoning 
upou  the  subject.  It  follows  that  an  in- 
ference may  he  certain  or  not  certain, 
hut  merely,  probable,  and  therefore  capa- 
ble of  being  rebutted  by  contrary  proof. 

3.  — Presumptions  are  either  legal  and 
artificial,  or  natural. 

4.  — 1 . Legal  or  artificial  presumptions 
are  such  sis  derive  from  the  law  a techni- 
cal or  artificial  operation  and  effect,  be- 
yond their  mere  natural  tendency  to 


produce  belief,  and  operate  uniformly, 
without  applying  the  process  of  reasoning 
on  which  they  are  founded,  to  the  cir- 
cumstances of  the  particular  case.  For 
instaucc,  at  the  expiration  of  twenty 
years,  without  payment  of  interest  on  a 
bond,  or  other  acknowledgment  of  its 
existence,  satisfaction  is  to  be  presumed ; 
hut  if  a single  day  less  than  twenty  years 
has  elapsed,  the  presumption  of  satisfac- 
tion from  mere  lapse  of  time,  does  not 
arise ; this  is  evidently  an  artificial  and 
arbitrary  distinction.  4 Greenl.  270; 
10  John.  R.  338;  9 Cowen,  R.  653; 
2 M'Cord,  R.  439;  4 Burr.  1963; 
Lofft,  320 ; 1 T.  li.  271;  6 East,  11. 
215  ; 1 Camp.  li.  29. 

5.  — Legal  presumptions  are  of  two 
kinds : first,  such  as  are  made  by  the 
law  itself,  or  presumptions  of  mere  laic  ; 
secondly,  such  as  are  to  be  made  by  a 
jury,  or  presumptions  of  law  and  fact. 

6.  — 1st.  Presumptions  of  mere  lawt 
are  either  absolute  and  conclusive,  as, 
for  instance,  the  presumption  of  law  that 
a bond  or  other  specialty  was  executed 
upon  a good  consideration,  cannot  he  re- 
butted by  evidence,  so  long  as  the  instru- 
ment is  not  impeached  for  fraud ; 4 
Burr.  2225;  or  they  are  not  absolute, 
and  may  be  rebutted  by  evidence ; for 
example,  the  law  presumes  that  a bill  of 

! exchange  was  accepted  on  a good  con- 
sideration, hut  that  presumption  may  ho 
rebutted  by  proof  to  the  coutrary. 

7.  — 2d.  Presumptions  of  law  and 
fad  are  such  artificial  presumptions  as 
arc  recognized  and  warranted  by  the  law 
as  the  proper  inferences  to  be  made  by 
juries  under  particular  circumstances; 
for  instance,  an  unqualified  refusal  to 
deliver  up  the  goods  on  demand  made 
by  the  owner,  does  not  fall  within  any 
definition  of  a conversion,  hut  inasmuch 
as  the  detention  is  attended  with  all  the 
evils  of  a conversion  to  the  owner,  the 
law  makes  it,  in  its  effects  and  conse- 
quences, equivalent  to  a conversion,  by 
directing  or  advising  the  jury  to  infer  a 
conversion  from  the  facts  of  demand  and 
refusal. 

8.  — 2.  Natural  presumptions  depend 
upon  their  own  form  and  efficacy  in 

j generating  belief  or  conviction  on  the 
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mind,  as  derived  from  those  connexions  | a soldier  in  service,  which  was  not  sub- 
whieh  are  pointed  out  by  experience;  jject  to  so  much  form, 
they  are  wholly  indc|>endcnt  of  any  arti-  PRETEXT.  The  reasons  assigned  to 
ficial  connexions  and  relations,  and  differ  justify  an  act,  which  have  only  the  ap- 
frotn  mere  presumptions  of  law  in  this  pearance  of  truth,  and  which  are  without 
essential  respect,  that  those  dc|>eiul,  or  foundation;  or  which  if  true  are  not  the 
rather  an*  a branch  of  the  particular  sys- 1 true  reasons  for  such  act.  Vat  tel,  liv.  8, 
tom  of  jurisprudence  to  which  they  he-  c.  3,  §32. 

long;  but  mere  natural  presumptions  PRETIUM  AFFECTION  IS.  An 
are  derived  wholly  by  means  of  the  com-  imaginary  value  put  upon  a thing  by  the 
mon  experience  of  mankind,  from  the  fancy  of  the  owner  iu  his  affection  for  it, 
course!  of  uaturc  and  the  ordinary  habits  or  for  tin*  person  from  whom  he  obtained 
of  society.  j it.  Bell’s  Diet.  h.  t. 

\ ide,  generally,  Stark.  Kv.  h.  t. ; I 2. — When  an  injury  has  been  done  to 

Phil.  Ev.  116;  Civ.  ( Nxle  of  liii.  2263  an  article,  it  has  been  questioned  whether 
to  2267;  17  Vin.  Ah.  567;  12  lb.  in  estimating  the  damage,  there  is  any 
124;  1 Supp.  to  V’es.  jr.  87,  188,489;  just  ground,  in  any  case,  for  admitting 
2 lb.  51, 223, 442 ; Bae.  Ah.  Evidence,  the pretium  affect  ionis/  It  seems  that 
II  ; Arch.  Civ.  PI.  384  ; Toull.  Dr.  Civ.  when  the  injury  has  been  done  aeciden- 
Fr.  liv.  3,  t.  3,  c.  4,  s.  3 ; Poth  Tr.  des  tally  by  culpable  negligence,  such  an 
Obi.  part.  4,  c.  3,  s.  2;  Matt,  on  Pres.;  estimation  of  damages  would  lx;  unjust, 
Gresl.  Eq.  Ev.  pt  3,  c.  4,  p.  363;  2 , but  when  the  mischief  has  been  inten- 
Poth.  Oh.  by  Evans,  340.  tional,  it  ought  so  be  admitted.  Karnes 

PRESUMPTIVE  HEIR.  One  who,  ou  Eq.  74,  75. 
if  the  ancestor  should  die  immediately,  PREVARICATION.  Prcrvar initio, 
would  under  the  present  circumstances  civil  loir,  signifies  the  acting  with  un- 
of  things  be  his  heir,  but  whose  right  of  faithfulness  and  want  of  probity.  The 
inheritance  may  be  defeated  by  the  con-  term  is  applied  principally  to  the  net  of 
tingency  of  some  nearer  heir  being  born,  concealing  a crime.  Dig.  47,  15,  6. 
as  a brother,  who  is  the  presumptive  PREVENTION.  Civil  and  French 
heir,  may  be  defeated  by  the  birth  of  laic,  is  the  right  of  a judge  to  take 
a child  to  the  ancestor.  2 Bl.  Com.  cognizance  of  an  action  over  which  lie 
208.  I has  concurrent  jurisdiction  with  another 

PRETENTION.  French  lair , is  the  judge, 
claim  made  to  a thing  which  a party  be-  2. — In  Pennsylvania  it  has  been  ruled 

lieves  himself  entitled  to  demand,  but  that  a justice  of  the  peace  cannot,  take 
which  is  not  admitted  or  adjudged  to  be  cognizance  of  a cause  which  has  been 
his.  previously  decided  by  another  justice. 

2. — The  words  right*,  actions  and  /ire-  2 Dull.  77  ; lb.  114. 
tension s,  are  usually  joined,  not  that  they  PRICE,  contracts , is  the  consideration 
are  synonymous,  for  right  is  something  in  money  given  for  the  purchase  of  a 
positive  and  certain,  action  is  what  is  thing. 

deumnded,  while  pretention  is  sometimes  2. — There  are  three  requisites  to  the 

uof  €vcn  accompanied  by  a demand.  quality  of  a price  in  order  to  make  a sale. 

PRETE RITION,  civil  law,  is  the  3. — 1.  It  must  be  serious,  and  such 

omission  by  a testator  of  some  one  of  his  as  may  be  demanded;  if,  therefore,  a 
heirs  who  is  entitled  to  a legitime,  (q.  v.)  person  were  to  sell  me  an  article,  and 
in  the  succession.  by  the  agreement,  reduced  to  writing, 

2. — Among  the  Romans,  the  pretcri-  he  were  to  release  me  from  the  payment, 
tion  of  children  when  made  by  the  mother  the  transaction  would  no  longer  be  a sale, 
were  presumed  to  have  been  made  with  hut  a gift.  Poth.  Vcnte,  u.  18. 
design ; the  preterit  ion  of  sons  by  any  | 4. — 2.  The  second  quality  of  a price 

other  testator  was  considered  as  a wrong  is  that  the  price  be  certain  and  detenni- 
aud  avoided  the  will,  except  the  will  of  j natc;  but  what  may  be  rendered  certain 
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is  considered  as  certain ; if,  therefore,  I 
sell  a thing  at  a price  to  be  fixed  by  a 
third  penon,  this  is  suificicutly  certain,  j 
provided  the  third  person  make  a valua- 
tion and  fix  the  price.  Poth.  Vcnte,  n.  | 

fiB,  24. 

5. — 3.  The  third  quality  of  a price 
is,  that  it  consists  in  money,  to  be  paid 
down,  or  at  a future  time,  for  if  it  be  of 
any  thing  else,  it  will  no  longer  be  a 
price,  nor  the  contract  a sale,  but  ex- 
change or  barter.  Poth.  Vcnte,  u.  30; 

leToulL  n.  1 IT. 

0. — The  true  price  of  a thing  is  that 
for  which  things  of  u like  nature  and 
quality  arc  usually  sold  in  the  place 
where  situated,  if  real  property ; or  in 
the  place  where  exposed  to  sale,  if  per- 
soual.  Poth.  Contr.  de  Vente,  n.  243. 
The  first  price  or  cost  of  a thing  does  not 
always  afford  a sure  criterion  of  its  value. 
It  may  have  been  bought  very  dear  or 
very  cheap.  Marsh.  Ins.  620  et  scq. ; 
Ayliffe’s  Pand.  447  ; Merlin,  Report,  h. 
t. ; 4 Pick.  179;  8 Pick.  252;  16  Pick. 
227. 

7. — In  a declaration  in  trover  it  is 
usual,  when  the  chattel  found  is  a living 
one,  to  lay  it  as  of  such  a price ; wheu 
dead,  of  such  a value.  8 Wentw.  J*l. 
372,  u ; 2 Lilly’s  Ab.  629.  Vide  Ad- 
justment; Inadequacy  of  price  ; l*rrtium 
affection  is. 

PRICE  CU11HENT,  is  the  price  for 
which  goods  usually  sell  in  the  market. 
A printed  newspaper  containing  a list  of 
such  prices  is  also  called  a price  current. 

PRIM  A FACIE.  The  first  blush; 
the  first  view  or  appearance  of  the  busi- 
ness; as,  the  holder  of  a bill  of  exchange, 
indorsed  in  blank,  is  prima  facie  its 
owners. 

2. — Prima  facie  evidence  of  a fact,  is 
in  law  sufficient  to  establish  the  fact, 
unless  rebutted.  6 Pet.  It.  622,  632; 
14  Pet  R.  384.  See,  generally,  7 J.  J. 
Marsh.  425 ; 3 N.  II.  Rep.  484  ; 3 Stew. 
A Port.  267  ; 5 Rami.  701  ; 1 Pick.  332; 
3 South.  77 ; 1 Yea  tea,  347 ; Gilp.  147 ; 
2 N.  A M'Cord,  320;  1 Miss.  334;  11 
Conn.  95;  2 Root,  286;  16  John.  66, 
136;  1 Bailey,  174;  2 A.  K.  Marsh. 
244.  For  example,  when  buildings  are 
fired  by  sparks  emitted  from  a locomo- 


tive engine  passing  along  the  road,  it  is 
prima  facie  evidence  of  ncgligeuce  on 
the  part  of  those  who  have  the  charge 
of  it.  3 Man.  Or.  A Sc.  229. 

PRIMAGE,  mere.  fair.  A duty  pay- 
able to  the  master  and  mariner  of  a ship 
or  vessel ; to  the  master  for  the  use  of 
his  cables  and  ropes  to  discharge  the 
goods  of  the  merchant ; to  the  mariners 
for  lading  and  unlading  in  any  port  or 
haven.  Merch.  Diet.  b.  t ; Abb.  on 
Ship.  270 

2. — This  payment  appears  to  be  of 
very  ancient  date,  and  to  be  variously 
regulated  in  different  voyages  and  trades. 
It  is  sometimes  called  the  masters  hat- 
money.  3 Chit.  Com.  Law,  431. 

PRIMARY  POWERS.  The  prin- 
cipal authority  given  by  a principal  to 
his  agent;  it  differs  from  mediate  pincers, 
(q.  v.)  Story,  Ag.  § 58. 

PRIMATE,  eccles.  law.  An  arch- 
bishop who  has  jurisdiction  over  one  or 
several  other  metropolitans. 

PRIMER  ELECTION.  A term 
used  to  signify  first  choice. 

2. — In  England,  when  coparcenary 
lands  are  divided,  unless  it  is  otherwise 
agreed,  the  eldest  sister  has  the  first 
choice  of  the  purparts ; this  part  is  called 
the  enitia  pars , (q.  v.)  Sometimes  the 
oldest  sister  makes  the  partition,  uud  in 
that  case,  to  prevent  partiality,  she  takes 
the  last  choice.  Hob.  107  ; Litt.  §§  243, 
244,  245 ; Bac.  Ab.  Coparceners,  (C.) 

PRIMER  SEISIN,  Eng.  law.  It 
was  the  right  which  the  king  had,  when 
any  of  his  tenants  died  seised  of  a knight’s 
fee,  to  receive  of  the  heir,  provided  he 
were  of  full  age,  onfc  whole  year’s  profits 
of  the  lauds,  if  they  wore  in  immediate 
possession ; and  half  a year’s  profits,  if 
the  lands  were  in  reversion,  expectant 
on  an  estate  for  life.  2 Bl.  Com.  66. 

PRIMOGENITURE,  the  state  of  be- 
ing first  born ; the  eldest. 

2. — Formerly  promogeniture  gave  a 
title  in  cases  of  descent  to  the  oldest  son 
in  preference  to  the  other  children ; this 
unjust  distinction  has  been  generally 
abolished  in  the  United  States. 

PR  IMOGEN  ITUS.  The  first  born. 
1 Ves,  290 ; and  see  8 M.  A S.  25 ; 8 
Taunt.  468 ; 3 Vera.  660. 


PR  I MUM  DKCRETUM.  In  the 

courts  of  admiralty,  this  mime  is  given  I 
to  a provisional  decree.  Bac.  Ab.  The  i 
court  of  Admiralty,  B. 

PRINCE.  A title  given  in  certain 
countries  to  persons  nearly  allied  to  the 
sovereign.  It  is  also  applied  to  the 
sovereign  himself;  thus  we  say  Henry 
the  8th  of  England  was  a wicked  prince. 

PRINCIPAL.  This  word  has  several 
meanings.  It  is  used  in  opposition  to 
accesaaryt  to  show  the  degree  of  crime 
committed  by  two  persons;  thus  we  say, 
the  principal  is  more  guilty  than  the 
accessary  after  the  fact. 

2.  — In  estates,  principal  is  used  as 
opposed  to  incident  or  accentor# $ as  in 
the  following  rule,  u the  incident  shall 
pass  by  the  grant  of  the  principal,  but 
not  the  principal  by  the  grant  of  the 
incident.  Accessorium  non  ducit,  sed 
sc4|iiitur  suum  priucipulc.”  Co.  Litt. 
J.V_\  ft. 

3.  — It  is  used  in  opposition  to  agent, 
and  in  this  sense  it  signifies  that  the 
principal  is  the  prime  mover. 

4.  — It  is  used  in  opposition  to  interest ; 
as,  the  principal  being  secured  the  interest 
will  follow. 

5.  — It  is  used  also  in  opposition  to 
surety;  thus  we  say  the  principal  is  an- 
swerable before  the  surety. 

G. — Principal  is  used  also  to  denote 
the  more  important  ; as  the  principal 
person. 

7. — In  the  English  law,  the  chief 
person  in  some  of  the  inns  of  chancery 
is  called  principal  of  the  house.  Prin- 
cipal is  also  used  to  designate  the  best 
of  many  things,  aft,  the  beat  bed,  the 
best  table,  and  the  like. 

Principal,  contracts , is  one  who  being 
competent  to  contract,  and  who  is  sui 
juris , employs  another  to  do  any  act  for 
his  own  benefit  or  on  his  own  account. 

2.  — As  a general  rule  it  may  be  said, 
that  every  person,  sui  juris , is  capable 
of  being  a principal,  for  in  all  cases  where 
a man  has  power  as  owner,  or  in  his  own 
right  to  do  any  thing,  he  may  do  it  by 
another.  16  John.  80;  9 Co.  75;  Com. 
Dig.  Attorney,  C 1 ; Heincc.  ad  Paud. 
P.  1,  lib.  3,  tit.  1,  § 424. 

3.  — -Married  women,  and  persons  who 


are  deprived  of  understanding,  as  idiots, 
lunatics,  and  others  not  sui  juris , are 
wholly  incapuble  of  entering  iuto  any 
contract,  and,  consequently,  cannot  ap- 
point an  agent.  Infants  and  married 
women  are  generally,  incapable,  but 
under  special  circumstances  they  may 
make  such  appointments.  For  instance, 
an  infant  may  make  an  attorney,  when 
it  is  for  his  benefit ; but  lie  cannot  enter 
into  any  contract  which  is  to  his  preju- 
dice. Com.  Dig.  Enfant,  C 2 ; Perk.  13  ; 
9 Co.  75;  3 Burr.  1804.  A married 
woman  cannot  iu  general  appoint  an 
agent  or  attorney,  and  when  it  is  requi- 
site that  one  should  be  appointed,  the 
husband  generally  appoints  for  both. 
Perhaps  for  her  separate  property  she 
may  with  her  husbaud  appoint  an  agent 
or  attorney,  Cro.  Car.  165 ; 2 Leon.  200; 
2 Buis.  R.  18;  but  this  seems  to  be 
doubted.  Cro.  Jac.  617;  Yclv.  1;  1 
Brownl.  134;  2 Brownl.  248;  Adams’s 
Ej.  [174];  Bunn.  Ej.  148. 

4.  — A principal  has  rights  which  he 
can  enforce,  and  is  liable  to  obligations 
which  he  must  perform.  These  will  be 
briefly  considered : 

1. — The  rights  to  which  principals  aro 
entitled  arise  from  obligations  due  to 
them  by  their  agents,  or  by  third  persons. 

5.  — 1st.  The  rights  against  their 

agents,  are,  1.  To  eall  them  to  an  ac- 
count at  all  times  in  relation  to  the 
business  of  their  agency.  2.  When  the 
agent  violates  his  obligations  to  his  prin- 
cipal, cither  by  exceeding  his  authority 
or  by  positive  misconduct,  or  by  mere 
negligence  or  omissions  in  the  discharge 
of  the  functions  of  his  agency,  or  in  any 
other  manner,  and  any  loss  or  damage 
falls  on  his  principal,  the  hitter  will  bo 
entitled  to  full  indemnity.  Palcy  ou  Ag. 
by  Lloyd,  7,  71,  74,  and  note  2;  12 
Pick.  328;  1 B.  & Adolph.  415  ; 1 Li- 
verm.  Ag.  398.  3.  The  principal  has 

a right  to  supersede  his  agent,  where 
each  may  maintain  a suit  against  a third 
person,  by  suing  iu  his  owu  name ; and 
lie  may,  by  bis  own  intervention,  inter- 
cept, suspend  or  extinguish  the  right  of 
the  ageut  uuder  the  contract.  Paley  Ag. 
by  liloyd,  362 ; 7 Taunt.  237,  243 ; 1 
31.  & S.  570;  1 Liverm.  Ag.  220-228; 
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2 W.  C.  C.  R.  288;  3 Chit.  Comm.  Law, 
201-208. 

0. — 2dly.  The  principal's  rights 

against  third  jtersons.  1.  When  a con- 
tract is  made  by  the  agent  with  a third 
person  in  the  name  of  his  principal  the 
latter  may  enforce  it  by  action.  Rut  to 
this  rule  there  are  some  exceptions;  1st, 
when  the  instrument  is  under  seal,  ami 
it  ha*  been  exclusively  made  between  the 
agent  and  the  third  person ; as,  for  exam- 
ple, a charter  party  or  bottomry  bond  ; in 
this  case  the  principal  cannot  sue  on  it. 
See  I Paine,  Cir.  U.  252;  3 W.  ('.  C. 
R.  500;  1 M.  & 8.  573  ; Abbott,  Ship, 
pt.  3,  c.  1,  s.  2.  2dly,  When  an  exclu- 
sive credit  is  given  to  and  by  the  agent, 
and  therefore  the  principal  cannot  be 
considered  in  any  manner  a party  to  the 
contract,  although  he  may  have  author- 
ized it,  and  be  entitled  to  all  the  benefits 
arising  from  it.  The  case  of  a foreign 
factor,  buying  or  selling  goods,  is  an 
example  of  this  kind  : he  is  treated  as 
between  himself  and  the  other  party,  as 
the  sole  contractor,  and  the  real  princi- 
pal cannot  sue  or  be  sued  on  the  contract. 
This,  it  has  been  well  observed,  is  a 
general  rule  of  commercial  law,  founded 
upon  the  known  usage  of  trade;  and  it 
is  strictly  adhered  to  for  the  safety  and 
convenience  of  foreign  commerce.  Story, 
Ag.  § 428;  Smith,  Mer.  Law,  66;  15 
East,  It.  0 2;  It  R.  & C.  87.  3dly, 
When  the  agent  has  a lien  or  claim  upon 
the  property  bought  or  sold,  or  upon  its 
proceeds,  when  it  equals  or  cxcetMa  the 
amount  of  its  value.  Story,  Ag.  §§  407, 
408,  424. 

7.  — 2.  Rut  contracts  are  not  unfro- 
qucntly  made  without  mentioning  the 
name  of  the  principal ; in  such  case  he 
may  avail  himself  of  the  agreement,  for 
the  contract  will  l>c  treated  as  that  of  the 
principal  as  well  as  of  the  agent.  Story, 
Ag.  § 109,  111,  403,  410,  417,  440; 
Raley,  Ag.  by  Lloyd,  21,  22;  Marsh. 
Ins.  b.  1,  e.  8,  § 3,  p.  311  ; 2 Kent's 
Coin.  (3d  edit.)  030  ; 3 Chit.  Comm. 
Law,  201;  vide  1 Paine’s  0.  0.  Rep. 
252* 

8.  — 3.  Third  persons  are  also  liable 
to  the  principal  for  any  tort  or  injury 
done  to  his  property  or  rights  in  the 


course  of  the  agency.  Pal.  Ag.  by 
Lloyd,  803;  Story,  Ag.  § 486;  3 Chit. 
Comm.  Law,  205,  200;  16  East,  R.  38. 

0. — 2.  The  liabilities  of  the  principal 
are  either  to  his  agent  or  to  third  per- 
sons. 

10. — 1st.  The  liabilities  of  the  prin- 
cipal  to  his  agent,  are,  1.  To  reimburse 
him  all  expenses  he  may  have  lawfully 
incurred  about  tin*  agency.  Story,  Ag. 
$ 335;  Story,  Railm.  § 100,  107;  2 
Liv.  Ag.  1 1 to  33.  2.  To  pay  him  his 
commissions  as  agreed  upon,  or  according 
to  the  usage  of  trade,  except  in  cases  of 
grat  uitous  agency.  Story,  Ag.  § 323 ; 
Story,  Railm.  153,  154,  100  to  201. 
3.  To  indemnify  the  agent  when  he  has 
sustained  damages  in  consequence  of  the 
principal's  conduct ; for  example,  when 
the  agent  has  innocently  sold  the  goods 
of  a third  person  under  the  direction  or 
authority  of  his  principal,  and  a third 
person  recovers  dmnuges  against  the 
agent,  the  latter  will  lx;  entitled  to  reim- 
bursement from  the  principal.  Pal.  Ag. 
by  Lloyd,  152,  301  ; 2 .John.  Cas.  54; 
17  John.  142;  14  Pick.  174. 

1 1.  — 2dly.  The  liabilities  of  the  prin- 
cipal to  third  persons , are,  1.  To  fulfil 
all  the  engagements  made  by  the  agent, 
for  or  in  the  name  of  the  principal,  and 
which  come  within  the  scope  of  his  au- 
thority. Story,  Ag.  § 120.  2.  When 
a man  stands  by  and  permits  another  to 
do  uu  act  in  his  name,  his  authority  will 
he  presumed.  Vide  Authority , and  2 
Kent,  Com.  (3d  ed.)  014  ; Story,  Ag. 
§ 89,  90,  91  ; and  articles  Assent;  Con- 
sent-.  3.  The  principal  is  liable  to  third 
persons  for  the  misfeasance,  negligence, 
or  omission  of  duty  of  his  agent;  hut 
he  has  a remedy  over  against  the  agent, 
when  the  injury  has  occurred  in  conse- 
quence of  his  misconduct  or  culpable 
neglect  Story,  Ag.  § 308  ; Paley,  Ag. 
by  Lloyd,  152,  3 ; 1 Mete.  500;  1 S. 
Monr.  292;  5 R.  Monr.  25;  9 W.  & 
S.  72;  8 Pick.  23;  0 Gill  & John. 
292;  4 Cv>.  R.  298;  1 Hare  A Wall. 
Sel.  Roc.  407  ; Rudl.  So.  Car.  R.  205, 
208;  5 Humph.  397;  2 Murph.  389; 
1 I red.  240;  hut  the  principal  is  not 
liable  for  torts  committed  by  the  agent 
without  authority.  5 Humph.  397  ; 2 
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Murph.  :is<) , 19  Wend.  843  ; 2 Mote. 
3.'>3.  Vide  Agency  $ Agent. 

Principal,  erhn.  law.  A principal 
is  one  who  is  the  actor  in  tho  commis- 
sion of  a crime. 

2.  — Principals  are  of  two  kinds  ; 
namely,  1.  Principal*  in  the  Jirst  degree, 
arc  those  who  have  actually  with  their 
own  hands  committed  the  fact,  or  have 
committed  it  through  an  innocent  ugent 
incapable  himself,  of  doing  so ; as  an 
example  of  the  latter  kiud,  may  lx;  men- 
tioned the  case  of  a person  who  incites  a 
child  wanting  discretion,  or  a person  non 
compos,  to  the  commission  of  murder,  or 
any  other  crime,  the  inoitor,  though  ab- 
sent, when  the  crime  was  committed,  is, 
ex  necessitate,  liable  for  the  acts  of  his 
agent  and  a principal  in  the  first  degree. 
Post.  340  ; 1 Hast,  P.  C.  1 18  ; I Hawk, 
c.  31,  s.  7 ; 1 X.  It.  02  ; 2 Leach,  978. 
It  is  not  requisite  that  each  of  the  prin- 
cipals should  be  present  at  the  entire 
transaction.  2 East,  P.  0.  707.  For 
example,  where  several  persons  agree  to 
forge  an  instrument,  and  each  performs 
some  part  of  the  forgery  in  pursuance  of 
the  common  plan,  each  is  principal  in 
the  forgery  although  one  may  lie  away 
when  it  is  signed.  It.  & R.  C.  C.  304  j 
Mo.  0.  0.  304,  307. 

3.  — 2.  Principal*  in  the  second  degree, 
are  those  who  were  present  aiding  and 
abetting  the  commission  of  the  fact. 
They  are  generally  termed  aiders  and 
abettors,  and  sometimes,  impro|>erly, 
accomplices,  (q.  v.)  The  presence  which 
is  required  in  order  to  make  a man  prin- 
cipal in  the  second  degree,  need  not  be  a 
strict  actual,  immediate  presence,  such  a 
presence  as  would  make  him  an  eye  or 
ear  witness  of  what  passes,  but  may  be*  a 
constructive  presence.  It  must  be  such 
as  may  lie  sufficient  to  afford  aid  and 
assistance  to  the  principal  in  the  first 
degree.  9 Pick.  K.  490;  1 Russell, 
21  ; Foster,  350. 

4.  — It  is  evident  from  the  definition 
that  to  make  a man  a principal,  he  must 
be  an  actor  in  the  com  mission  of  the 
crime,  and,  therefore,  if  a man  hap|H.*ti 
merely  to  be  present  when  a felony  is 
committed  without  taking  any  part  iu  it, 
or  aiding  those  who  do,  he  will  not,  for 
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that  reason,  be  considered  a principal. 
1 Hale,  P.  C.  489  ; Foster,  350. 

PttiNci i*al  contract,  is  one  entered 
into  by  both  parties,  on  their  accounts, 
or  in  the  several  qualities  they  assume. 
It  differs  from  an  accessory  contract, 
(q.  V.)  Vide  Contract. 

Principal  obligation,  is  that  obli- 
gation which  arises  from  the  principal 
object  of  the  engagement  which  has  been 
contracted  between  tho  parties.  It  dif- 
fers from  an  accessory  obligation,  (q.  v.) 
For  example,  in  the  sale  of  a horse,  the 
principal  obligation  of  the  seller  is  to 
deliver  the  horse  ; the  obligation  to  take 
care  of  him  till  delivered  is  an  accessory 
engagement.  Poth.  Old.  n.  132.  Ry 
principal  obligation  is  also  understood 
the  engagement  of  one  who  becomes 
hound  for  liimxclf  and  not  for  the  bcuelit 
of  another.  Poth.  Obi.  n.  186. 

PRINCIPLES.  Ry  this  term  is  un- 
derstood truths  or  propositions  so  clear 
that  they  cannot  be  proved  nor  contra- 
dieted,  unless  by  propositions  which  are 
still  clearer.  They  are  of  two  kinds,  one 
when  the  principle  is  universal,  and  these 
an*  known  as  axioms  or  maxims;  as,  no 
one  can  transmit  rights  which,  he  has  not  j 
/hr  accessary  follows  the  principal,  Ac. 
The  other  class  are  simply  called  first 
principles.  These  principles  have  known 
marks  by  which  they  may  always  lx; 
recognized.  These  are,  1,  that  they  are 
so  clear  that  they  cannot  be  proved  by 
anterior  and  more  manifest  truths ; 2, 
that  they  are  almost  universally  received; 
3,  that  they  are  so  strongly  impressed 
on  our  minds  that  we  conform  ourselves 
to  them,  whatever  may  be  our  avowed 
opinions 

2. — First  principles  have  their  source 
in  the  sentiment  of  our  own  existence, 
and  what  is  in  the  nature  of  things.  A 
principle  of  law  is  a rule  or  axiom  which 
is  founded  in  the  nature  of  the  subject, 
and  it  exists  before  it  is  expressed  in  the 
form  of  a rule.  Domat,  Lois  Civilca, 
liv.  prt’l.  t.  1,  s.  2;  Toull.  tit.  prcl.  n. 
17.  The  right  to  defend  onr's  Self  con- 
tinues tis  long  as  an  unjust  attack , was 
a principle  before  it  was  ever  decided  by 
a court,  so  that  a court  does  not  establish 
! but  recognize  principles  of  law. 
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3. — In  physics,  by  principle  is  under- ! 
stood  what  constitutes  the  essence  of  a 
body,  or  its  constituent  parts.  8 T.  R. 
107.  See  2 H.  HI.  478.  Taken  in  this 
sense,  a principle  cannot  be  patented ; 
but  when  by  the  principle  of  a machine 
is  meant  the  modus  operandi,  the  pecu- 
liar device  or  manner  of  producing  any 
given  effect,  the  application  of  the  prin- 
ciple may  be  patented.  1 Mason,  470  ; 

1 Gull  is,  478  J Fosseml.  on  Pat.  180; 
Phil,  on  Pat.  95,  101  ; Perpigna, 
Manuel  des  Inventeurs,  &c.  c.  2,  s.  1. 

PRINTING.  The  art  of  impressing 
letters;  the  art  of  making  hooks  or 
papers  by  impressing  legible  charac- 
ters. 

*2. — The  right  to  print  is  guarantied 
by  law,  and  the  abuse  of  the  right  renders 
the  guilty  person  liable  to  punishment 
See  Libel  ; Liberty  of  the  Press  ; Pries. 

PRIORITY,  going  before;  opposed 
to  posteriority,  (q.  v.) 

2.  — He  who  has  the  precedency  in 
tiinu  has  the  advantage  in  right,  is  the 
maxim  of  the  law ; not  that  time,  con- 
sidered barely  in  itself,  can  make  any 
such  difference,  hut  because  the  whole 
power  over  a thing  being  secured  to  one 
person,  this  bars  all  others  from  obtain- 
ing a title  to  it  afterwards.  1 Foub.  Eq. 
320. 

3.  — In  the  payment  of  debts,  the 
United  States  are  entitled  to  priority 
when  the  debtor  is  insolvent,  or  dies  and 
leaves  an  insolvent  estate.  The  priority 
was  declared  to  extend  to  cases  in  which 
the  insolvent  debtor  had  made  a volun- 
tary assignment  of  all  his  property,  or  in 
which  his  effects  had  been  attached  as  an 
absconding  or  absent  debtor,  on  which 
an  act  of  legal  bankruptcy  had  been  com- 
mitted. I Kent,  Com.  243;  1 Law 
lutell.  219,  251;  and  the  cases  there 
cited. 

4.  — Among  common  creditors,  he  who 
lias  the  oldest  lien  has  the  preference ; 
it  being  a maxim  both  of  law  and  equity, 
qui  prior  est  tempore , potior  est  jure.  2 
John.  Ch.  It.  008.  Vide  Insolvency; 
aud  Serg.  Const  Law,  Index,  h.  t. 

PllIS AGE.  The  name  of  an  ancient 
duty  taken  by  the  English  crown  on 
wines  imported  in  England.  Bac.  Ab.  j 


Smuggling  and  Customs,  C.  2;  Harg. 
L.  Fr.  75. 

PRISON.  A legal  prison  is  the 
building  designated  by  law,  or  used  by 
the  sheriff,  for  the  confinement,  or  de- 
tention of  those  whose  persons  are  judi- 
cially ordered  to  be  kept  in  custody. 
But  in  cases  of  necessity,  the  sheriff  may 
make  his  own  house,  or  any  other  place, 
a prison,  6 John.  R.  22. 

2. — An  illegal  prison  is  one  not  au- 
thorized by  law,  hut  established  by  pri- 
vate authority;  when  the  confinement 
is  illegal,  every  place  where  the  party  is 
arrested  is  a prison  ; as,  the  street,  if  he 
be  detaiued  in  passing  along.  4 Com. 
Big.  619;  2 Hawk.  P.  C.c.  18,  s.  4;  1 
Russ.  Cr.  378 ; 2 Inst.  589. 

Prison  bhkaki.no.  The  act  by  which 
a prisoner,  by  force  and  violence,  escapes 
from  a place  where  ho  is  lawfully  iu 
custody.  This  is  an  offence  at  common 
law. 

2. — To  constitute  this  offence,  there 
must  be,  1st,  a lawful  commitment  of 
the  prisoner ; vide  RetjuUur  und  Irregu- 
lar process;  2,  au  actual  breach  with 
force  and  violence  of  the  prison,  (q.  v.) 
by  the  prisoner  himself  or  by  others  with 
his  privity  and  procurement,  Russ.  & Ry. 
458;  1 Russ.  Cr.  380;  3,  the  prisoner 
must  escape.  2 Hawk.  P.  C.  c.  18,  s. 
12;  vide  1 Hale  P.  C.  607 ; 4 BL  Com. 
130;  2 Inst.  500;  2 Swift's  Dig.  327; 
Alls.  Prin.  555 ; Dulloz,  Diet,  mot 
Effraction. 

PRISONER,  one  held  in  confinement 
ugaiust  his  will. 

2.  — Prisoners  are  of  two  kinds,  those 
lawfully  confined,  and  those  unlawfully 
imprisoned. 

3.  — Lawful  prisoners  are  either  pri- 
soners charged  with  crimes,  or  for  a civil 
liability.  Those  charged  with  crimes 
are  either  persons  accused  and  not  tried, 
and  these  are  considered  innocent,  and 
are  therefore  entitled  to  be  treated  with 
as  little  severity  as  possible,  consistently 
with  the  certain  deteutiou  of  their  per- 
sons ; they  are  entitled  to  their  discharge 
on  bail,  except  in  capital  cases,  when  the 
proof  is  great ; or  those  who  have  been 
convicted  of  crimes,  whose  imprisonment, 
and  the  mode  of  treatment  they  experi- 
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encc,  is  intended  as  a punishment,  these  ' 
are  to  be  treated  agreeably  to  the  requi- 
sitions of  the  law,  and  in  the  United 
Suites,  always  with  humanity.  Vide 
Penitentiary.  Prisoners  in  civil  cases, 
are  persons  arrested  on  original  or  mesne 
process,  and  these  may  generally  be  dis- 
charged on  bail ; and  prisoners  in  execu- 
tion, who  cannot  be  discharged,  except 
under  the  insolvent  laws. 

4.  — Persons  unlawfully  confined,  are 
those  who  are  not  detained  by  virtue  of 
some  lawful,  judicial,  legislative,  or  other 
proceeding.  They  are  entitled  to  their 
immediate  discharge  on  habeas  corpus. 
For  the  effect  of  a contract  entered  into 
by  a prisoner,  see  1 Salk.  40*2,  n. ; 6 
Tou  11.  82. 

5.  — By  the  resolution  of  congress,  of 
23d  September,  1 789,  it  was  recommend- 
ed to  the  legislatures  of  the  several 
states,  to  pxss  laws,  making  it  expressly 
the  duty  of  the  keepers  of  these  jails  to 
receive  and  safely  keep  therein,  all  per- 
sons committed  under  the  authority  of 
the  United  States,  until  they  shall  be 
discharged  by  due  course  of  the  laws 
thereof,  under  the  like  penalties  as  in 
the  ease  of  prisoners  committed  under 
the  authority  of  such  states  respectively. 
And  by  the  resolution  of  March  3,  179J , 
it  is  provided,  that  if  any  state  shall  not 
have  complied  with  the  alsive  recom- 
mendation, the  marshul  in  such  state, 
under  the  direction  of  the  judge  of  the 
district,  shall  be  authorized  to  hire  a 
convenient  place  to  serve  as  a temporary 
jail.  See  9 Crunch,  R.  80. 

Prison  kr  of  war,  is  one  who  1ms 
been  captured  while  fighting  under  the 
banner  of  some  state,  lie  is  a prisoner, 
although  never  confiued  in  a prison. 

2. — In  modern  times,  prisoners  are 
treated  with  more  Immunity  than  for- 
merly ; the  individual  captor  has  now 
no  personal  right  to  his  prisoner.  Pri- 
soners are  under  the  superintendence 
of  the  government,  and  they  are  now 
frequently  exchanged.  Vide  1 Kent, 
Com.  14. 

PRIVATE.  Not  general,  as  a private 
act  of  the  legislature ; not  iu  office,  as, 
a private  person,  as  well  us  an  officer, 
may  arrest  a felon ; individual,  as  your 


private  iutcrest ; not  public,  as  a private 
way,  a private  nuisance. 

PRIVATEER,  war,  is  a vessel  owned 
by  one  or  by  a society  of  private  individ- 
uals, armed  and  equipped  at  his  or  their 
expense,  for  the  purpose  of  carrying  on 
a maritime  war,  by  the  authority  of  ouo 
of  the  belligerent  purties. 

2. — For  the  purpose  of  encouraging 
the  owners  of  private  armed  vessels,  they 
are  usually  allowed  to  appropriate  to 
themselves  the  property  they  capture, 
or,  at  least,  a large  proportion  of  it.  1 
Kent,  Coin.  96 ; Poth.  Du  Dr.  de  Propr. 
n.  90,  et  seq.  See  2 Dull.  36;  3 Dali. 
334 ; 4 Crunch,  2 ; 1 Wheat.  46  ; 3 
Wheat  546;  2 Gall.  R.  19;  Id.  526; 

1 Mason,  R.  365 ; 3 Wash.  0.  C.  R. 
209;  2 Gall.  R.  56;  5 Wheat.  338; 
Mann.  Comm.  1 16. 

PRIVEMENT  ENCEINTE.  This 
term  is  used  to  signify  that  a woman  is 
pregnant,  hut  not  quick  with  chib!,  (q.  v.); 
and  vide  Wood’s  lust.  662;  Enceinte; 
Futus  ; Frey  nancy. 

PRIVIES,  are  persons  who  are  parta- 
kers, or  have  an  interest  in  any  action  or 
thing,  or  any  relation  to  another.  Wood, 
Inst.  h.  2,  c.  3,  p.  255;  2 Tho.  Co. 
Litt  506  ; Co.  Uitt.  27 1 a. 

2. — There  are  several  kinds  of  privies, 
namely,  privies'  in  blood,  as  the  heir  is 
to  the  ancestor,  privies  iu  representation, 
as  is  the  executor  or  administrator  to  tho 
deceased  ; privies  in  estate,  as  the  rela- 
tion between  the  donor  and  donee,  lessor 
and  lessee;  privies  in  respect  to  con- 
tracts ; and  privies  on  account  of  estate 
and  contract  together.  Tho.  Co.  Litt. 
506 ; Prest.  Conv.  327  to  345.  Privies 
have  also  been  divided  into  privies  in 
fact,  and  privies  in  law.  8 Co.  42  b. 
Vide  V»n.  Ab.  Privity;  5 Corn.  Dig. 
347  ; Ham.  on  Part.  131  ; Woodf.  Laud. 
& Ten.  279;  l Dane’s  Ab.  c.  1,  arl.  6. 

PRIVILEGE,  in  the  civil  law,  is  a 
right  which  the  nature  of  a debt  gives 
to  a creditor,  and  which  entitles  him  to 
he  preferred  before  other  creditors. 
Louis.  Code,  art.  3153;  Diet,  de  Juris, 
art.  Privilege.  Do  mat,  Lois  Civ.  liv.  2, 
t.  1 , s.  4,  n.  1. 

2. — Creditors  of  tho  same  rank  of 
privileges,  are  paid  iu  concurrence,  that 
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is,  on  an  equal  footing.  Privileges  may 
exist  either  in  movables,  or  immovables, 
or  both  at  once.  They  are  general  or 
special  on  certain  movables.  The  debts 
which  are  privileged  on  a.U  the  moeubtr* 
in  gettr.ro l,  are  the  following,  which  are 
paid  in  this  order.  1.  Funeral  charges; 

2.  Law  charges,  which  are  such  .-is  are 
occasioned  by  the  prosecution  of  a suit 
before  the  courts,  lint  this  uarao  applies 
more  particularly  to  costs,  which  the 
party  east  has  to  pay  to  the  party  gain- 
ing the  cause.  It  is  in  favour  of  these 
only  that  the  law  grants  the  privilege; 

3.  Charges,  of  whatever  uature,  Occa- 
sioned by  the  bust  sickness,  concurrently 
among  those  to  whom  they  are  due;  see 
Lout  xickne w.  4.  The  wages  of  servants 
for  the  year  past,  and  so  much  as  is  due 
for  the  current  year;  5.  Supplies  of  pro- 
visions made  to  the  debtor  or  bis  family 
during  the  last  six  months,  by  retail 
dealers,  such  as  bikers,  butchers,  gro- 
cers ; and  during  the  last  year  by  keep- 
ers of  boarding  bouses  and  taverns;  0. 
The  salaries  of  clerks,  secretaries  and 
Other  persons  of  that  kind;  7.  Dotal 
rights,  due  to  wives  by  their  husbuuds. 

3.  — The  debts  which  are  privileged 
on  jMtriirular  movable*,  arc,  1 . The  debt 
of  a workman  or  artizan  for  the  prieu  of 
his  labour,  on  the  movable  which  he  has 
repaired,  or  made,  if  the  thing  continues 
still  in  his  possession ; 2.  That  debt  on 
the  pledge  which  is  in  the  creditor's  pos- 
session ; 3.  The  carrier’s  charges  and 
accessory  expenses  on  the  thing  carried ; 

4.  The  price  duo  on  movable  effects,  if 
they  are  yet  in  the  possession  of  the 
purchaser;  and  the  like.  Sec  Lien. 

4.  — Creditors  have  a privilege  on  im- 
movables, or  real  estate  in  some  cases, 
of  which  the  following  are  instances; 

I.  The  vendor  on  the  estate  by  him  sold, 
for  the  payment  of  the  price,  or  so  much 
of  it  as  is  due  whether  it  be  sold  on  or 
without  a eredit;  2.  Architects  ami  un- 
dertakers, bricklayers  and  other  work- 
men employed  in  constructing,  rebuild- 
ing or  repairing  houses,  buildings,  or 
making  other  works  on  such  houses, 
buildings,  or  works  by  them  constructed, 
rebuilt  or  repaired.  3.  Those  who  have 
supplied  the  owner  with  materials  for 


the  construction  or  repair  of  an  edifice 
or  other  work,  which  he  has  erected  or 
repaired  out  of  these  materials,  on  the 
edifice  or  other  work  const ructed  or  re- 
paired. Louis.  Code,  art.  3216. 

8ee  generally,  ns  to  privilege,  Louis. 
Code,  tit.  21  ; Code  Civ.  tit.  18;  Diet, 
dc  .Juris,  tit.  Privilege;  Lien;  Last  siek- 
ne**  ; lWferencc. 

ParVTLKOE,  mar.  law,  is  an  allowance 
to  the  master  of  a ship  of  the  general 
nature  with  primage,  (q.  v.)  being  com- 
pensation or  rather  a gratuity  customary 
in  certain  trades,  and  which  the  law  as- 
sumes to  be  n fair  and  equitable  allow- 
ance, because  the  contract  on  both  sides 
is  made  under  the  knowledge  of  such 
usage  by  the  parties.  3 Chit.  Com.  J*uw, 

481. 

Privilege,  right*.  This  word  taken 
in  its  active  sense  is  a particular  law,  or 
a particular  disposition  of  the  law,  which 
grants  certain  special  prerogatives  to 
some  persons,  contrary  to  common  right. 
In  its  passive  sense,  it  is  the  same  pre- 
rogative granted  by  the  same  particular 
law. 

2.  — Examples  of  privilege  may  be 
found  in  all  systems  of  law : memlMjra 
of  congress  and  of  the  several  legisla- 
tures, during  a certain  time,  parties  and 
witnesses  while  attending  court,  and 
coming  to  and  returning  from  the  same, 
electors,  while  going  to  the  election,  re- 
maining on  the  ground,  or  returning 
from  the  same,  are  all  privileged  from 
arrest,  except  for  treason,  felony  or 
breach  of  the  peace. 

3.  — Privileges  from  arrest  for  civil 
cases  ore  either  general  and  absolute,  or 
limited  and  qualified  as  to  time  or  place. 

4.  — 1.  In  the  first  class  may  be 
mentioned  ambassadors,  and  their  ser- 
vants, when  the  debt  or  duty  has  been 
contracted  by  the  latter  since  they  en- 
tered into  the  service  of  such  ambassa- 
dor; insolvent  debtors  duly  discharged 
uiider  the  insolveut  laws ; in  some 
places,  as  in  Pennsylvania,  women  for 
any  debt  by  them  contracted;  and  in 
general  executors  and  administrators, 
when  sued  in  their  representative  cha- 
racter, though  they  have  been  held  to 
hail.  2 Biuii.  440. 
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5.  — 2.  In  the  latter  class  may  be 
placed,  1st,  members  of  congress;  this  pri- 
vilege is  strictly  personal,  and  is  not  only 
his  own,  or  that  of  his  constituent,  but 
also  that  of  the  house  of  which  he  is  a 
member,  which  every  man  is  bound  to 
know,  and  must  take  notice  of.  Jeff. 
Man.  §3;  2 Wils.  R.  151;  Com.  Dig. 
Parliament,  D.  17.  The  time  during 
which  the  privilege  extends  includes  all 
the  period  of  the  session  of  congress, 
and  a reasonable  time  for  going  to,  and 
returning  from  the  seat  of  government. 
Jeff.  Man.  § 3;  Story,  Const.  §§  856  to 
862;  1 Kent,  Com.  221  ; 1 Dali.  R. 
296.  The  same  privilege  is  extended  to 
the  members  of  the  different  state  legis- 
latures. 

6.  — 2dly.  Electors  under  the  consti- 
tution and  laws  of  the  United  States,  or 
of  any  state,  are  protected  from  arrest 
for  any  civil  cause,  or  for  any  crime  ex- 
cept treason,  felony  or  a breach  of  the 
peace,  and  cuudo,  uiorando,  et  redcundo, 
that  is,  going  to,  staying  at,  or  return- 
ing from  the  election. 

7.  — 3dly.  Militia  men,  while  engaged 
in  the  performance  of  military  duty, 
under  the  laws,  and  cundo,  moraudo  et 
redeundo. 

8.  — 4 1 lily.  All  persons  who,  cither 
necessarily  or  of  right  are  attending  any 
court  or  forum  of  justice,  whether  as 
judge,  juror,  party  interested  or  witness, 
and  eundo,  inorundu  et  redeundo.  8ee 
6 Mass.  R.  245;  4 Dali.  R.  329,  487; 
2 John.  R.  294;  1 South.  R.  366;  11 
Mass.  R.  1 1 ; 3 Cowen,  R.  381 ; 1 Pet. 
C.  C.  R.  41. 

9.  — Ambassadors  arc  wholly  exempt 
from  arrest  for  civil  or  criminal  cases. 
V ide  A mbaxsadnr. 

See,  generally,  Bac.  Ab.  li.  t. ; 2 
llollc  a Al>.  27*2 ; 2 Lilly’s  Reg.  369  ; 
Brownl.  15;  13  Mass.  R.  288;  1 Binn. 
R.  77 ; 1 H.  131.  636. 

PRIVILEGED  COMMUNICA- 
TIONS, are  those  statements  made  hy 
a client  to  his  counsel  or  attorney,  or 
solicitor,  in  confidence,  relating  to  some 
cause  or  action  then  pending  or  iu  con- 
templation. 

2. — Such  communications  cannot  lie 
disclosed  without  the  cousent  of  the 
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client.  6 >1.  & W.  587  ; 8 Dowl.  774; 
2 Yo.  & C.  82;  1 Dowl.  N.  8.  051 ; y 
Mora.  tV  IV . 508.  Sec  Confidential  coin* 
muni  ration. 

PRIVILIGIUM  CLERIC  ALE.  The 

same  as  benefit  of  clergy. 

PRIVITY  OF  CONTRACT,  is  the 
relation  which  subsists  between  two  con- 
tracting parties.  Hamm,  on  Part.  132. 

2. — From  the  nature  of  the  covenant 
entered  into  by  him,  a lessee  luus  both 
privity  of  contract  and  of  estate;  and 
though  by  nu  assignment  of  his  lease  lie 
may  destsoy  his  privity  of  estate,  still 
the  privity  of  contract  remains,  and  ho 
is  liable  on  bis  covenant  notwithstand- 
ing the  assignment.  Dougl.  458,  764; 
Vin.  Ab.  h.  t. ; 6 How.  U.  S.  R.  60.  Vide 
Privies. 

PRIVITY  OF  ESTATE,  is  the  rela- 
tion which  subsists  between  u landlord 
and  bis  tenant. 

2. — It  is  a general  rule  that  a termor 
cannot  transfer  the  tenancy  or  privity  of 
estate  between  himself  and  his  landlord, 
without  the  latter’s  consent : an  assignee, 
who  comes  in  only  in  privity  of  estate, 
is  liable  only  while  he  continues  to  bo 
legal  assignee ; that  is  while  in  posses- 
sion under  the  assignment.  Bac.  Ah. 
Covenant,  E 4;  Woodf.  L.  &.  T.  279; 
Viu.  Ah.  h.  t.  Vide  JPrivies. 

PRIVY.  One  who  is  a partaker  or 
has  an  interest  in  any  action,  matter  or 
thing. 

Privy  council,  Eng.  law,  is  a coun- 
cil of  state  com|M>sed  of  the  king  and 
of  such  persons  as  he  may  select. 

Privy  seal,  Ewjl.  law,  is  a seal 
which  the  king  uses  to  such  grants  or 
things  as  pass  the  great  seal.  2 Inst. 
554. 

Privy  verdict,  is  one  which  is  de- 
livered privily  to  a judge  out  of  court. 

PRIZE,  mar.  law,  war,  is  the  appre- 
hension and  detention  at  sea,  of  ship  or 
other  vessel,  by  authority  of  a bellige- 
rent power,  either  with  the  design  of 
appropriating  it,  with  the  goods  and  ef- 
fects it  contains,  or  with  that,  of  becom- 
ing master  of  the  whole  or  a part  of  its 
cargo.  1 Rob.  Adm.  K.  228.  The  ves- 
sel or  goods  thus  taken  arc  also  called  a 
prize.  Goods  taken  on  laud  from  a 
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public  enemy,  arc  called  booty,  (q.  v.) 
and  t lie  distinction  between  a prize  and 
a lnw)ty  consists  in  this,  that  the  former 
is  taken  at  sea  and  the  latter  on  land. 

2. — In  order  to  vest  the  title  of  the 
prize  in  the  captors,  it  must  l>c  brought 
with  due  care  into  some  convenient  port 
for  adjudication  by  a competent  court. 
The  condemnation  must  In:  pronounced  by 
a prize  court  of  the  government  of  the  cap- 
tor  sitting  in  the  country  of  the  captor,  or 
his  ally  ; the  prize  court  of  an  ally  c&nuot 
condemn.  Strictly  speaking,  as  between 
the  belligerent  parties  the  title  passes, 
and  is  vested  when  the  capture  is  com- 
plete ; and  that,  was  formerly  held  to  lie 
complete  and  perfect  when  the  battle  was 
over,  and  the  sps  rccupcraiuli  was  gone. 

1 Kent,  Com.  100;  Abbott  on  Shipp. 
Index,  h.  t. ; 13  Yin.  Ab.  61  ; 8 Com. 
Pig.  885;  2 Bro.  Civ.  haw,  444;  Harr. 
Dig.  Ship  and  Shipping,  X ; Merl.  Re- 
port. h.  t.  Vide  Infra  pmxuiiu. 

Prize,  contracts , is  a reward  which 
is  offered  to  one  of  several  persons  who 
shall  accomplish  a certain  condition;  as, 
if  an  editor  shall  offer  a silver  cup  to  the 
individual  who  shall  write  the  best  essay 
in  favour  of  peace. 

2.  — In  this  case  there  is  a contract 
subsisting  between  the  editor  and  each 
person  wuo  may  write  such  essay  that  lie 
will  pay  the  prize  to  the  writer  of  the 
best  essay.  Wolff,  Dr.  de  la  Nat  § 075. 

3.  — By  prize  is  also  meant  a thing 
which  is  won  by  putting  into  a lottery. 

Prize  Court,  Kmjl.  lair,  the  name 
of  a court  which  has  jurisdiction  of  all 
captures  made  in  war  ou  the  high  sens. 

2.  — In  England  this  is  a separate 
branch  of  the  court  of  admiralty,  the 
other  branch  beiug  called  the  instance 
court , (u.  v.) 

3.  — The  district  courts  of  the  United 
States  have  jurisdiction  both  as  instance 
and  prize  courts,  there  being  no  distinc- 
tion in  this  respect  as  in  England.  3 
Dali.  0;  vide  1 (Jail.  R.  503;  Bro.  Civ. 
& Adm.  Law,  eh.  0 A 7 ; 1 Kent,  Com. 
350  ; Mann.  Comm.  14.  3,  c.  12. 

PRO.  A Latin  preposition  signifying 
for.  As  to  its  effects  in  contracts,  vide 
Plow'd.  412. 

Pro  and  con.  For  and  against.  j 


For  example,  affidavits  are  taken  pro 
and  con . 

Pro  con  ff.sso,  chan,  pract.  For  con- 
fessed. 

2. — When  the  defendant  has  been 
served  personally  with  a subpoena,  or 
when  not  being  so  served  has  upjKiared, 
and  afterwards  neglects  to  answer  the 
matter  contained  in  the  bill,  it  shall  bo 
taken  pm  confemt,  as  if  the  matter  were 
confessed  by  the  defendant.  Blake’s  Ch. 
Pr.  80;  Newl.  Ch.  Pr.  ch.  1,  a.  12;  1 
Johns.  Ch.  Hep.  8.  ft  may  also  be  taken 
pro  ronf  sso  if.  the  manner  is  sufficient. 
4 Yin.  Ab.  440;  2 A tit  24;  3 Yes. 
209  ; Harr.  Ch.  Pr.  154.  Vide  4 Yes. 
019,  and  the  eases  there  cited.  * 

Pro-curators,  pro-tutors.  Are 
persons  who  act  as  curators  or  tutors, 
without  being  lawfully  authorized.  They 
are,  in  general,  liable  to  all  the  duties  of 
curators  or  tutors,  and  are  entitled  to 
none  of  the  advantages  which  legal  cura- 
tors or  tutors  can  claim. 

Pro  iNDlviso.  For  an  undivided 
part.  The  possession  or  occupation  of 
lauds  or  tenements  belonging  to  two  ur 
more  persons,  and  consequently  neither 
knows  his  several  portion  till  divided. 
Bract.  1.  5. 

Pro  rata.  According  to  the  rate, 
proportion  or  allowance.  A creditor  of 
an  insolvent  estate,  is  to  be  paid  pro  rata 
with  creditors  of  the  same  class. 

Pro  tanto.  For  so  much.  See  17 
Serg.  A Ruwle,  400. 

PROAMITA.  (treat  paternal  aunt; 
the  sister  of  one’s  grandfather.  Inst  3, 
0,  3 A 4 ; Dig.  38,  10,  10,  14  et  sea. 

1 TlOA V*  U S.  G rent  grandfather.  This 
term  is  employed  in  making  genealogical 
tables. 

PROBABILITY,  what  is  likely  to 
happen ; that  which  is  most  consonant 
to  reason;  for  example,  there  is  a strong 
probability  that  a man  of  a good  moral 
character,  and  who  Inis  heretofore  been 
remarkable  for  truth,  will,  when  ex- 
amined as  a witness  under  oath,  tell  the 
truth ; and,  on  the  contrary  that  a man 
who  has  been  guilty  of  peijury,  will  not, 
utuler  the  same  circumstance,  tell  the 
truth;  the  former  will,  therefore,  be  en- 
titled to  credit  while  the  latter  will  not. 
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PROBABLE.  What  has  the  appear- 
anoo  of  truth ; what  appears  to  Ik; 
founded  in  reason. 

Probable  cause.  When  there  art; 
grounds  for  suspicion,  that  a person 
ha*  committed  a crime  or  misdemeanor, 
and  public  justice  and  the  good  of  the 
community  require  that  the  matter  should 
be  examined,  there  is  said  to  be  a prof  hi - 
bfe  cause  for  making  a charge  against 
the  accused,  however  malicious  the  inten- 
tion of  t he  accuser  may  have  been.  (>o. 
Eliz.  70;  2 T.  II.  28 i ; 1 Wend.  HO, 
d lo ; 5 Humph.  3;>7 ; 8 B.  Munr.  4. 
See  1 I\  S.  R.  234 ; G W.  A S.  236; 
1 .Meigs,  84  ; 3 Brev.  04.  And  proba- 
ble cAuso  will  be  presumed  till  the  con- 
trary appears. 

2. — In  an  action,  then,  fora  malicious 
prosecution,  the  plaintiff  is  bound  to  show 
total  absence  of  probable  cause,  whether 
the  original  proceedings  were  civil  or 
criminal.  6 Taunt.  5*0;  1 Camp.  N. 
P.  C.  199;  2 Wils.  307;  1 Chit.  Pr. 
4H;  Hamm.  N.  P.  273.  Vide  Malicious 
prosecution,  and  7 Crunch,  339 ; 1 Ma- 
son's 11.24;  Stewart’s  Adui.  K.  115; 

I 1 Ad.  & El.  488  ; 39  E.  C.  L.  It.  150; 
21  Pick.  *1  ; 8 Watts,  240;  3 Wash. 
(\  <\  K.  31  ; G Watts  & Sere.  33G;  2 
Wend.  421;  1 Hill,  S.  C.  82;  3 Hill 
& .John.  377;  I Pick.  524;  8 Mass. 
122;  9 Conn.  309;  3 Blackf.  415. 

PROBATE  OF  A WILL,  is  the 
proof  before  an  officer  appointed  by  law, 
that  an  instrument  offered  to  Ik?  recorded 
is  the  act  (if  the  parson  whose  last  will 
and  testament  it  purports  to  be.  Upon 
proof  being  so  made,  and  security  being 
given  when  the  laws  of  the  state  require 
such  security,  the  officer  grants  to  the 
executors  or  administrators  eum  testa- 
mento  annexo,  when  there  are  no  execu- 
tors, letters  testamentary,  or  of  adminis- 
tration. 

2. — The  officer  who  takes  such  probate 
is  variously  denominated,  in  gome  states 
he  is  called  judge  of  probate,  iu  others, 
register,  and  surrogate  in  others.  Vide 

II  Vin.  Ab.  58;  12  Vin.  Ab.  126;  2 
Supp.  to  Ves.  jr.  227 ; 1 Salk.  302;  1 
Phil.  Ev.  298;  1 Stark.  Ev.  231,  note, 
and  the  cases  cited  in  the  note,  and  also, 
12  John.  R.  192;  14  John.  R.  407;  1 ; 
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Edw.  R.  266;  5 Rawlc,  R.  80;  IN. 
A McC.  326;  1 High,  R.  287;  Penn. 
R.  42;  1 Pick.  R.  114;  1 Callis.  R. 
GG2,  as  to  the  effect  of  a prohate  on  real 
and  personal  property. 

3.  — In  England,  the  ecclesiastical 
courts,  which  take  the  probate  of  wills, 
have  no  jurisdiction  of  devises  of  laud. 
In  a trial  at.  common  law,  therefore,  the 
original  will  must  he  produced,  and  the 
probate  of  a will  is  no  evidence. 

4.  — I’li is  rule  has  been  somewhat 
changed  in  some  of  the  states.  In  New 
Vork  it  has  been  adopted,  but  provision 
is  made  for  perpetuating  the  evidence  of 
a will.  12  John.  Rep.  192;  14  John. 
R.  407.  In  Massachusetts,  Connecticut, 
North  Carolina,  and  Michigan,  the  pro- 
bate is  conclusive  of  its  validity,  and  a 
will  cannot  be  used  in  evidence  till 
proved.  1 Pick.  R.  Ill;  1 Oallis.  R. 
G22;  1 Mich.  Rev.  Stnfc.  275.  In  Penn- 
sylvania, the  probate  is  not  conclusive  ns 
to  lands,  and,  although  not  allowed  by 
the  Register’s  court,  it  may  be  read  in 
evidence.  5 Raw  Id's  It.  80.  In  North 
Carolina,  the  will  must  be  proved  de 
now  in  the  court  of  common  pleas, 
though  allowed  by  the  ordinary.  1 Nott 
A McCord,  32G.  In  New  .Jersey,  pro- 
bate is  necessary,  but  it  is  not  conclusive. 
Penn.  R.  42. 

5.  — The  probate  is  a judicial  act,  and 
while  unimpeached,  authorizes  debtors 
"f  the  deceased  in  paying  the  debts  they 
owed  him,  to  the  executors  although  the 
will  may  have  been  forged.  3 T.  R.  125; 
see  8 East,  Itcp.  187.  V ide  Letters  tes- 
tamentary. 

PROB  ATION.  Is  the  evidence  which 
proves  a thing.  It  is  either  by  record, 
writing,  the  party’s  own  oath,  or  the  tes- 
timony of  witnesses.  Proof,  (q.  v.)  It 
also  signifies  the  time  of  a novitiate;  a 
trial.  Nov.  5. 

PUOBATOR.  Ancient  EmjfisJi  law. 
Strictly  meant  an  accomplice  iu  felony, 
who  to  save  himself  confessed  the  fact, 
and  charged  or  accused  any  other  jis 
principal  or  necessary,  against  whom  he 
was  bound  to  make  good  his  charge.  It 
also  signified  an  approver,  or  one  who 
undertakes  to  prove  a crime  charged 
upon  another.  Jacob’s  Law  Diet.  h.  t. 
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PROBATORY  TERM.  In  the  Bri- 
tisli  courts  of  admiralty,  alter  the  issue 
is  formed  between  the  parties,  a time  for 
taking  the  testimony  is  assigned,  this  is 
called  a probutory  term. 

2. — This  term  is  common  to  both  par- 
ties, and  either  party  may  examine  his 
witnesses.  When  good  cause  is  shown 
the  term  will  be  enlarged.  2 Pro.  Civ. 
and  Adm.  l*uw,  418;  Dual.  Pr.  217. 
PRORI  KT  LEG ALES  HOMINES. 

Good  and  lawful  men  ; persons  compe- 
tent in  point  of  law  to  serve  ou  juries. 
Cro.  Eliz.  (154,  751;  Pro.  Jac.  635; 
Mart  & Yerg.  147;  Hardin,  63;  Bac. 
Ab.  Juries,  A. 

PROBITY.  Justice,  honesty.  A 
man  of  probity  is  one  who  loves  justice 
and  honesty,  and  who  dislikes  the  con- 
trary. Wolff,  Dr.  de  la  Nat.  § 772. 

P BOOED EN  DO,  in  practice,  is  a writ 
which  issues  where  an  action  is  removed 
from  an  inferior  to  a superior  jurisdic- 
tion by  habea * corpus,  certiorari  or  if/  it 
of  privilege,  and  it  does  not  appear  to  | 
such  superior  court  that  the  suggestion 
upon  which  the  cause  has  been  removed, 
is  sufficiently  proved  ; in  which  case  the 
superior  court  by  this  writ  remits  the 
cause  to  the  court  from  whence  it  came, 
commanding  the  inferior  court  to  proceed 
to  the  final  hearing  and  determination  of  j 
the  same.  See  1 Chit.  R.  575;  2 Bl. 
R.  1060;  1 Str.  K.  527;  6T.  R.  365; 1 
4 B.  k A.  535 ; 16  East,  R.  387. 

PROCEEDING.  In  its  general  ac- 
ceptation, this  word  means  the  form  in 
which  actions  are  to  be  brought  aud 
defended,  the  manner  of  intervening  in 
suits,  of  conducting  them,  the  mode  of 
deciding  them,  of  opposing  judgments, 
and  of  executing. 

2.  — Proceedings  are  ordinary  and 
summary.  1.  By  ordinary  proceedings 
is  understood  the  regular  und  usual 
mode  of  carrying  on  a suit  by  due  course 
at  common  law.  2.  Summary  proceed- 
ings are  those  when  the  matter  in  dis- 
pute is  decided  without  the  intervention 
of  a jury  ; these  must  be  authorized  by 
the  legislature,  except  jicrhaps  in  cases 
of  contempts,  for  such  proceedings  arc 
unknown  to  the  common  law. 

3.  — In  Louisiana,  there  is  a third  kind 


of  proceeding,  known  by  tin;  name  of 
executory  proceeding,  which  is  resorted 
to  in  the  following  cases:  1.  When  the 
creditor’s  right  arises  from  an  act  im- 
porting a confession  of  judgment,  and 
which  contains  a privilege  or  mortgage 
in  his  favour;  2.  When  the  creditor 
demands  the  execution  of  a judgment 
which  has  been  rendered  by  a tribunal 
different  from  that  within  whose  juris- 
diction the  execution  is  sought.  Code 
of  Practice,  art.  732. 

4. — In  New  York  the  code  of  prac- 
tice divides  remedies  into  actions  and 
special  proceedings.  An  action  is  a regu- 
lar judicial  proceeding,  in  which  one 
jwrty  prosecutes  another  party  for  the 
enforcement  or  protection  of  a right,  the 
redress  or  prevention  of  a wrong,  or  the 
punishment  of  a public  offence.  Every 
other  remedy  is  a special  proceeding.  §2. 

PROL' KB ES.  The  name  by  which 
the  chief  magistrates  in  cities  were  for- 
merly known.  St.  Armaud,  Hist.  E<j.88. 

PltOCES  VERBAL,  French  A /«-,  is 
a true  relation  in  writing  in  due  form  of 
law  of  what  has  been  done  and  said  ver- 
bally in  the  presence  of  a public  officer, 
and  what  he  himself  does  upon  the  occa- 
sion.  It  is  a species  of  imposition  of 
office. 

2. — The  proces  verbal  should  Ik?  dated, 
contain  the  name,  qualities,  and  residence 
of  the  public  functionary  who  makes  it; 
the  cause  of  complaint,  the  existence  of 
the  crime,  and  what  it  is,  (when  its  ob- 
ject is  of  a criminal,)  point  out  its  nature, 
the  tune,  the  place,  the  circumstances, 
state  the  proofs  and  presumptions,  de- 
scribe the  place,  in  a word,  every  thing 
calculated  to  ascertain  the  truth.  It 
must  lie  signed  by  the  officer.  Dali. 
Din.  h.  t. 

PROCESS,  practice,  is  so  denomi- 
nated because  it  proceeds  or  issues  forth 
iu  order  to  bring  the  defendant  into 
court,  to  answer  the  charge  preferred 
against  him,  and  signifies  the  writ  or 
judicial  means  by  wdiich  he  is  brought 
to  answer.  1 Paine,  R.  368. 

2. — In  the  English  law*  process  in 
civil  causes  is  called  orit/inai  process, 
when  it  is  founded  upou  the  original 
writ;  and  also  to  distinguish  it  from 
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mesne  or  intermediate  process,  wbicli 
issues  pending  the  suit,  upon  some  col- 
lateral interlocutory  matter,  as,  to  sum- 
mon juries,  witnesses,  and  the  like; 
mexne  process  is  also  sometimes  put  in 
contradistinction  to  final  process,  or  pro- 
cess of  execution  ; and  then  it  signifies 
all  process  which  intervenes  between  the 
beginning  and  end  of  a suit.  3 Bl.  Com. 
279. 

3.  — In  criminal  cases  that  proceeding 
which  is  called  a warrant,  before  the  find- 
ing of  the  bill,  is  termed  process  when 
issued  after  the  indictment  has  been 
found  by  the  jury.  Vide  4 Bl.  Com. 
319;  Dalt.  J.  c.  193  ; Com.  Dig.  Pro- 
cess, A 1;  Burn’s  Dig.  Process;  Wil- 
liams, .J.,  Process;  1 Chit.  Cr.  Law, 
338  ; 1 7 Vin.  Ab.  535. 

4.  — The  word  process  in  the  Pith  sec- 
tion of  the  5th  article  of  the  constitu- 
tion of  Pennsylvania,  which  provides 
that  u the  style  of  all  process  shall  be 
The  Comm/ ai  wealth  of  Cmnsylcania  ,** 
was  intended  to  refer  to  sueh  writs  only 
as  should  become  necessary  to  be  issued 
in  the  course  of  the  exercise  of  that 
judicial  power  which  is  established  and 
provided  for  in  the  article  of  the  consti- 
tution, and  forms  exclusively  the  subject 
matter  of  it.  3 Penns.  R.  99. 

Process,  rif/htg.  The  means  or  me- 
thod of  accomplishing  a thing. 

2. — It  lias  been  said  that  the  word 
manufacture,  (q.  v.)  in  the  patent  laws, 
may,  ]>crhnps,  extend  to  a new  process, 
to  be  carried  on  by  known  implements, 
or  elements,  acting  upon  known  sub- 
stances, and  ultimately  pnnlueing  some 
other  known  substance,  but  producing  it 
in  a cheaper  or  more  expeditious  man- 
ner, or  of  a better  and  more  useful  kind. 
2 B.  A Aid.  349.  See  Perpigna,  Ma- 
nuel dcs  Inventeurs,  &c.,  c.  1,  a.  5, 
§ 1,  p.  22,  4th  ed. ; Manufacture  ; Me • 
thod. 

Process,  mksnf.,  in  practice;  by  this 
term  is  generally  understood  any  writ 
issued  in  the  course  of  a suit  between 
the  original  process  and  execution. 

2. — By  this  term  is  also  meant  the 
writ  or  proceedings  in  an  action  to  sum- 
mon or  bring  the  defendant  into  court, 
or  compel  him  to  appear  or  put  in  bail, 


and  then  to  hear  and  answer  the  plain- 
tiff's claim.  3 Chit.  Pr.  140. 

Process  of  garnishment,  practice. 
It  was  formerly  the  practice  to  deposit 
deeds  and  other  things  in  the  hands  of 
third  persons,  to  await  the  performance 
of  covenants,  upon  which  they  were  to 
l>o  re-delivered  to  one  of  the  parties. 
When  one  of  the  parties  contended  that 
he  was  entitled  to  such  things,  and  the 
other  denied  it,  and  the  claiming  party 
brought  an  action  of  detinue  for  them, 
the  defendant  was  allowed  to  interplead, 
and  thereupon  he  prayed  for  a monition 
or  notice  to  compel  the  other  depositor 
to  appear  and  become  a defendant  in  his 
stead.  This  was  called  a process  of  gar- 
nishment. 3 Reeves,  Hist.  Eug.  Law, 
ch.  23,  p.  448. 

PROCK8S  OF  INTERPLEADER,  practice. 
Formerly  when  two  parties  concurred  in 
a bailment  to  a third  person  of  things 
which  were  to  be  delivered  to  one  of 
them  on  the  performance  of  a covenant 
or  other  thing,  and  the  parties  brought 
several  actions  of  detinue  against  the 
bailee,  the  latter  might  plead  the  facts 
of  the  ease  and  pray  that  the  plaintiffs 
in  the  several  actions  might  interplead 
with  each  other;  this  was  called  process 
of  interpleader.  3 Reeves,  Hist.  Eug. 
Law,  eh.  23;  Mitford,  Eq.  1*1.  by  Jere- 
my, 141  ; 2 Story,  Eq.  Jur.  § 802. 

PROCESSIONING.  A term  used 
in  Tennessee  to  signify  the  manner  of 
ascertaining  the  boundaries  of  land,  as 
provided  for  by  the  laws  of  that  state. 
Harr.  & Nich.  Comp,  of  Stat.  of  Tenn. 
348.  The  term  is  also  used  in  North 
Carolina.  3 Murph.  504  ; 3 Dev.  208. 

PROP II  KIN.  Next.  This  word  is 
frequently  used  in  composition  ; as,  pro- 
chern  amy,  prochein  cousin,  and  the  Uke. 

C«.  Lit.  10. 

Prochein  amy,  more  correctly  pro- 
chain ami.  Next  friend. 

2. — He  who,  withuut  being  appointed 
guardian,  sues  in  the  name  of  an  infant 
for  the  recovery  of  the  rights  of  the  lat- 
ter, or  docs  such  other  acts  as  are  autho- 
rized by  law;  as,  in  Pennsylvania,  to 
bind  the  infant  apprentice.  3 Scrg.  & 
Rawle,  172;  1 Ashm.  Rep.  27.  For 
some  of  the  rules  with  respect  to  the 
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liability  or  protection  of  a procboin  amy, 
hoc  4 .Mad a.  4(51  ; 2 Sir.  709;  3 Mudd. 
408;  1 Pick.  340;  1 Atk.  570;  Moscly, 
47,  85;  1 Vch.  Jr.  409;  10  Ves.  184; 

7 Ves.  425;  Kilw.  on  Parties,  182  to 
204. 

PROCLAMATION,  evidence , the  act 
of  causing  some  state  matters  to  be  pub- 
lished or  made  generally  knowu.  A 
written  or  printed  document  in  which 
are  contained  such  matters,  issued  by 
proper  authority;  as  the  president’s  pro- 
clainatiou,  the  governor’s,  the  mayor’s 
proclamation.  The  word  proclamation 
is  also  used  to  express  the  public  nomi- 
nation made  of  any  one  to  a high  office ; 
as,  such  a prince  was  proclaimed  em- 
peror. 

2. — The  president’s  proclamation  has 
not  the  force  of  law,  unless  when  au- 
thorize! by  congress ; as  if  turn  gross 
were  to  pass  an  act,  which  should  .take 
effect  u|>on  the  hap|>cning  of  a contin- 
gent event,  which  was  to  be  declared  by 
the  president  by  proclamation  to  have 
happened  : in  this  case  the  proclamation 
would  give  the  act  the  force  of  law, 
which,  till  then,  it  wanted.  How  far  a 
> reclamation  is  evidence  of  facts,  see 
lac.  Ab.  Ev.  F;  Dougl.  594,  n. ; B. 
N.  P.  226;  12  Mod.  210;  8 State  Tr. 
212;  4 M.  & S.  540;  2 Camp.  Rep.  44; 
Dane’s  Ab.  oh.  90,  a.  2,  3 and  4 ; 1 
Seam.  R.  577  ; llro.  h.  t. 

Proclamation,  practice,  is  the  decla- 
ration made  by  the  cryer,  by  authority 
of  the  court,  that  something  is  about  to 
be  done. 

2. — It  usually  commences  with  the 
French  word  Oyez,  do  you  lour,  in  order 
to  attract  attention;  it  is  particularly 
used  on  the  meeting  or  opening  of  the 
court,  and  at  its  adjournment;  it  is  also 
frequently  employed  to  discharge  persons  I 
who  have  been  accused  of  crimes  or  mis- 
demeanors. 

Proclamation  of  exigents,  Emjl. 

law.  On  awarding  an  esujrut,  in  order 
to  outlawry,  a writ  of  proclamation 
issues  to  the  sheriff  of  the  county  where 
the  jKirty  dwells,  to  make  three  procla- 
mations for  the  defendant  to  yield  him- i 
self,  or  be  outlawed. 

Proclamation  of  rebellion,  Enyl. , 


law.  When  a party  neglects  to  appear 
upon  a sutqxrna , or  an  attachment  in  the 
chancery,  a writ  bearing  this  name  issues, 
and  if  he  does  not  surrender  himself  by 
the  day  assigned,  he  is  reputed  and  de- 
clared a rebel. 

PROCREATION,  is  the  generation 
of  children;  it  is  am  act  authorized  by 
the  law  of  nature : one  of  the  principal 
ends  of  marriage  is  the  procreation  of 
children.  Inst.  tit.  2,  in  pr. 

PROCTOR,  is  one  appointed  to  re- 
present in  judgment  the  party  who 
empowers  him,  by  writing  uuder  his 
hand  called  a proxy.  The  term  is  used 
chiefly  in  the  courts  of  civil  and  eccle- 
siastical law.  The  proctor  is  somewhat 
similar  to  the  attorney.  Ayl.  i'arerg. 
421. 

PROCURATION,  civil  law , is  the 
act  by  which  one  person  gives  power  to 
another  to  act  in  his  place,  as  he  could 
do  himself.  A letter  of  attorney. 

2.  — Procurations  are  either  express  or 
implied ; on  express  procuration  is  one 
made  by  the -express  consent  of  the  j»ar- 
ties;  the  implied  or  tacit  takes  place 
when  an  individual  sees  another  man- 
aging his  affairs,  and  does  not  interfere 
to  prevent  it.  Dig.  17,  1,  0,  2;  Id.  50, 

1 7,  00 ; Code  7,  32,  2. 

3.  Procurations  are  also  divided  into 
those  which  contain  absolute  power,  ora 
general  authority,  and  those  which  give 
only  a limited  power.  Dig.  8,  3,  58; 
Id.  17,  1,00,4.  4. — The  procurations 
are  ended  in  three  ways:  first,  by  the 
revocation  of  the  authority;  secondly, 
by  the  death  of  one  of  the  parties;  third- 
ly, by  the  renunciation  of  the  mandatory, 
when  it  is  made  in  proper  time  and  place, 
and  it  can  be  done  without  injury  to  the 
person  who  gave  it.  Inst.  3,  27 ; Dig. 
17,  1 ; Code,  4,  35 ; and  see  Authority  ,* 
Letter  of  Attorney  ; Mandate. 

PROCURATIONS,  eeclct.  law , are 
certain  sums  of  money  which  parish 
priests  pay  yearly  to  the  bishops  or  arch- 
deacons ratione  visitation  is.  x 8,  89, 
25;  Ayl.  Parerg  429;  17  Vin.  Ab.  b. 
t.,  page  544. 

PROCURATOR,  civil  law.  A proc- 
tor; a jicrson  who  acts  for  another  by 
virtue  of  a procuration.  Procurator  tat, 
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gni  alicna  negotio  fnandata  Domini  mf- 1 
minis/ rut.  Dig.  3,  3,  l.  V ide  Attorney  - 
Author  iff/. 

Procurator  in  rem  sun  m.  Scotch 
law.  This  imports  that  one  is  acting  us 
attorney  as  to  ldsowu  property.  When 
an  assignment  of  u thing  is  made,  as  a 
debt,  and  a procuration  or  power  of  at- 
torney is  given  to  the  assignee  to  receive 
the  same,  he  is  in  such  case  procurator 
in  rem  suam.  3 Stair's  Inst.  I,  § 2,  3, 
&c.j  3 Ersk.5,§2;  1 Bell's  Com.  B 5, 
c.  2,  s.  1,  §2. 

PR0CURAT01UUM,  the  proxy  or 
instrument  by  which  a proctor  is  consti- 
tuted and  appointed. 

PRODIGAL,  civil  fate,  persons.  Pro- 
digals were  persons  who,  though  of  full 
age,  were  incapable  of  managing  their 
affairs,  and  of  the  obligations  which  at- 
tended them,  in  consequence  of  their  bad 
couduct,  and  for  whom  a curator  was 
therefore  appointed. 

2. — In  Pennsylvania,  by  act  of  assem- 
bly, a habitual  drunkard  is  deprived  of 
the  management  of  his  affairs,  when  he 
wastes  his  property,  and  his  estate  is 
placed  in  the  hands  of  a committee. 

PRODITORI E,  treasonably.  This  is 
a technical  word  formerly  used  in  indict- 
ments for  treason,  when  they  were  writ- 
ten in  Latin. 

PRODUCENT.  He  who  produces  a 
witness  to  be  examined.  The  term  is 
used  in  the  ecclesiastical  courts. 

PROFANE.  What  has  not  been  con- 
8cc rated.  By  a profane  place  is  under- 
stood one  which  is  neither  sacred,  nor 
sanctified,  nor  religious.  Dig.  11,7,  2,  4. 
Vide  Things. 

PR<  )FA  N ELY.  In  a profane  manner. 
In  an  indictment,  under  tin;  ai  t ot  as- 
sembly of  Pennsylvania,  against  profan- 
ity, it  is  requisite  that  the  words  should 
be  laid  to  have  been  spoken  profanely. 

1 1 S.  A R.  31»4. 

PROFANENESS  or  PROFANITY , 
crim.  hue.  A disrespect  to  the  namo  of 
Gid,  or  his  divine  providence.  This  is 
variously  punished  by  statute  in  the  se- 
veral states. 

PROF  EOT  ITUS,  civil  law.  What 
descends  to  us  from  our  ascendants.  Dig. 
23,  3,  5. 


PROFERT  IN  CURIA,  plead  Pro- 
duces in  court. 

2.  — When  the  plaintiff  declares  on  a 
deed,  or  the  defendant  jdeads  a deed, 
and  makes  title  under  it,  lie  must  do  it 
with  a profert  in  curia , by  declaring  that 
lie  “brings  here  into  court,  the  said 
writing  obligatory,"  or  other  deed. 

3.  — The  object  of  this  is  to  enable  the 
court  to  inspect  the  instrument  pleaded, 
the  construction  and  legal  effect  of  which 
is  matter  of  law,  and  to  entitle  the  ad- 
verse party  to  oyer  of  it,  1 0 Co.  92,  b.j 
I Chitt.  PI.  414;  1 Arehb.  Pr.  1<>4 ; 
but  one  who  pleads  a deed  of  any  kind, 
without  moling  title  under  it , is  not 
bound  to  make  profert  of  it.  Gould  on 
PI.  eh.  7,  part  2,  $ 47.  To  the  above 
rule  that  he  who  declares  oil,  or  pleads  a 
deed,  and  makes  title  under  it,  must 
make  profert  of  it,  there  are  several  ex- 
ceptions, all  of  which  are  founded  on  the 
pleader’s  actual  or  presumed  inability  to 
produce  the  instrument.  A stranger  to 
a deed,  therefore,  may  in  general  plead 
it,  and  make  title  under  it,  without  pro- 
fort. Com.  Dig.  Pleader,  0 8 ; Pro  .Jao. 
217;  Cro.  Car.  441 ; Carth.  316.  Also 
lie  who  claims  title  by  operation  of  law, 
under  a deed  to  another,  may  plead  the 
deed  without  profert.  Co.  Lit t.  225; 
Bac.  Abr.  Pleas,  I 12 ; 5 Co.  75.  \N  hen 

( the  deed  is  in  the  hands  of  the  opposite 
party,  or  destroyed  by  him,  no  profert 
need  be  made ; or  when  it  has  been  lost 
| or  destroyed  by  time  or  casualty. 

! 4. — In  all  these,  to  excuse  the  want 

<>f  a profert,  the  special  facts  w hich  bring 
the  case  within  the  exception,  should  Iks 
alleged  in  the  party’s  pleadings.  Vide 
Gould,  PI.  « h.  *,  part  2;  Lawcs’s  PI. 
9(5;  1 Sauml.  9,  a,  note. 

PRO  F ESS  1 ( )N . This  word  has  seve- 
ral significations.  1.  It  is  a public  de- 
claration respecting  something.  Code,  10, 

| 41,  0 ; — 2.  It  is  a state,  art,  or  mystery  ; 
as,  tin*  legal  profession.  Dig.  1,  IS,  6,  4. 
Domat,  Dr.  Pub.  1.1,  t.  9,  s.  1,  n.  7.— 
3.  In  the  ecclesiastical  law,  it  is  the  act 
of  entering  into  a religious  order.  See 
17  Yin.  An.  545. 

PROFITS.  In  general,  by  this  term 
is  understood  the  benefit  which  a man 
derives  from  a thing.  It  is  more  parti- 
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cularly  applied  to  such  benefit  as  arises 
from  his  labour  and  skill. 

2. — It  has,  however,  several  other 
meanings.  1 . Under  the  term  profits,  is 
comprehended  the  produce  of  the  soil, 
whether  it.  arise  above  or  below  the  sur- 
face ; as  herbage,  wood,  turf,  eouls,  mine- 
rals, stones,  also  fish  in  a j*ond  or  run- 
ning water.  Profits  arc  divided  into 
profits  a prnuire , or  those  taken  and  en- 
joyed by  the  mere  act  of  the  proprietor 
himself;  and  profit*  a rnulre , namely 
such  as  are  received  at  the  hands  of, 
and  rendered  by  another.  11am.  X.  P. 
172. 

8. — 2.  When  land  is  devised  to  pay 
debts  and  legacies  out  of  rents  and  pro- 
fits, the  land  may  be  sold ; otherwise,  if 
out  of  the  annual  rents  and  profits.  1 
Vein.  104,  ea.  00. 

4.  — 3.  The  natural  meaning  of  raising 
by  rents  and  protits,  is  by  the  yearly 
profits ; hut  to  prevent  an  inconvenience 
the  word  profits  has,  in  some  particular 
instances,  been  extended  to  any  profits 
the  land  will  yield,  either  by  sale  or 
mortgage;  1 Ch.  Ca.  170;  2 Ch.  0a. 
205;  2 Vern.  420;  1 P.  Wins.  468 ; j 
Pro.  Ch.  586;  2 P.  Wins.  10;  2 Ves. 
Jr.  481,  n.;  2 BtO,  Par.  Cte.  418$  1 
Atk.  506;  lb.  550;  2 Atk.  358,  where 
eases  on  raising  portions  in  the  life  of 
parents  and  to  the  prejudice  of  the  re- 
mainder-man are  considered ; and  vide 
Powell  on  Mort.  00  et  scq.  Rut  in  no 
case  where  there  are  subsequent  restrain- 
ing words,  has  the  word  profit  been  ex- 
tended. Pre.  Ch.  586,  note,  and  the 
cases  cited  there;  1 Atk.  506;  2 Atk. 
105. 

5.  — 4.  A devise  of  profits  is  even  con- 
sidered, at  law  and  in  equity,  a devise  of 
the  land  itself.  1 Atk.  506 ; 1 Ves. 
171;  et  vide  1 Ves.  42;  2 Atk.  858; 

1 Rro.  Ch.  R.  310;  9 Mass.  R.  372;  1 
Pick.  R.  224;  2 Pick.  R.  425;  4 Pick. 
It.  203. 

6.  — 5.  Where  an  assignment  of  rents 
and  profits  recites  the  intention  of  the 
parties  then  to  make  a security  for  mo- 
ney borrowed,  and  there  is  a covenant 
for  further  assurance,  this  amounts  to  au 
equitable  lien,  and  would  entitle  the  as- 
signee to  insist  u|m>ii  a mortgage.  2 Cox, 


233;  S.  C.  1 Ves.  Jr.  162;  see  also  8 
Rro.  C.  C.  538 ; S.  C.  1 Ves.  Jr.  477. 

7.  — 6.  Much  doubt  has  arisen  upon 
the  question,  whether  the  profit  expected 
to  arise  ujion  maritime  commerce  be  a 
pro|ier  subject  of  insurance.  1 Marsh, 
on  Ins.  94.  In  some  countries,  as  Hol- 
land and  France,  Code  de  Com.  347^  it 
is  illegal  to  insure  profits ; but  in  Fug- 
laud,  profits  expected  to  arise  from  a 
cargo  of  g*>ods  may  be  insured.  1 Marsh, 
on  Ius.  97. 

8.  — 7.  Personal  representatives  and 
trustees  are  generally  bound  to  account 
for  all  the  profits  they  make  out  of  the 
assets  entrusted  to  them.  See  Toll.  Ex. 
486;  1 Scrg.  .V  Rawlc,  245;  1 T.  It. 
295 ; 1 M.  & S.  412 ; Supp.  to  Ves.  Jr., 
Notes  to  Wilkinson  v.  Strafford,  1 Ves. 
Jr.  32;  Paley  on  Agency,  48,  9. 

9.  — 8.  In  eases  of  broach  of  contract, 
the  plaintiff  cannot  in  general  recover 
damages  for  the  profits  he  might  have 
made.  1 Pet.  R.  85,  94 ; 8.  C.  3 W.  C. 
C.  R.  184;  1 Pet.  R.  172;  see  also  1 
Yestes,  86;  1 1 Serg.  & Rawle,  1 15. 

10.  — 9.  It  is  a general  rule  that  any 
jKirtieipation  in  the  profits  of  a trade  or 
business,  makes  a person  receiving  such 
profits  responsible  as  a partner.  Gow 
on  Part. ; 6 Serg.  A Rawlc,  259 ; 1 Com. 
on  Contr.  287  to  293.  See  generally  on 
this  subject,  3 W.  C.  0.  R.  110;  15  Serg. 
A Rawlc,  137;  Chit,  on  Contr.  67;  6 
Watts  A ‘Serg.  1 39. 

1 1 .  — Rut  it  is  proper  to  observe  that 
to  make  one  a partner  he  must  have 
such  an  interest  in  the  profits  as  will 
entitle  him  to  an  account  as  a partner; 
he  must  be  entitled  to  them  as  a prin- 
cipal. A clerk  who  receives  a salary  to 
be  paid  out  of  the  profits  would  not  be  so 
considered,  for  there  is  a distinction  be- 
tween receiving  the  profits  as  such,  and 
a commission  on  the  profits,  and  although 
this  seems,  at  first  sight,  but  a fliinsey 
distinction,  it  appears  to  be  a well  settled 
rule  of  law.  15  8.  A R.  157  ; 15  P.  S. 
R.  255;  1 Deuio,  337 ; 20  Wend.  70; 
3 M.  Gr.  A 8c.  82;  17  Ves.  404 ; 1 Camp. 
329;  2 H.  Rl.  590;  3 M.  G.  A 8.  651 ; 
3 Kent,  Com.  25,  note  (6)  4th  ed.;  Cary 
on  Partn.  11  ; Colly,  on  Part.  p.  17. 
The  Roman  law,  Dig.  17,  2,  44;  Poth. 
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Psintl.  17,  2,  4;  and  the  French  law,  5 
tx uv.  Dr.  Civ.  Fr.  n.  48 ; 17  l>ur.  Dr. 
Fr.  n.  38 2 ; Poth.  Du  contrut  do  societe, 
n.  13,  recogni.sc  the  same  distinction. 
Such  is  also  the  law  of  Scotland.  Burt. 
Man.  P.  L.  178.  When  there  are  no 
stipulations  to  the  contrary,  the  profits 
are  to  l>e  enjoyed,  and  the  hwses  borne 
by  all  the  partners  in  equal  proportions. 
Wats.  Pam.  51),  00;  Colly.  Partn.  105; 
(5  Wend.  203;  Story,  Partn.  § 24 ; 7 
Bligh,  R.  432;  Wilson  and  Shaw,  10. 

12.  — 10.  A purchaser  is  entitled  to 
the  profits  of  the  estate  from  the  time 
fixed  upon  for  completing  the  contract, 
whether  he  docs  or  aocs  not  take  posses- 
sion of  the  estate.  Sugd.  on  Veud.  353. 
See  0 Vos.  Jr.  143, 852. 

13.  — Profits  among  merchants  are  di- 
vided into  grttss  profits  and  net  profits. 
The  former  are  the  profits  without  any 
deduction  for  losses ; the  latter  are  the 
Same  profits,  after  having  deducted  all 
the  losses.  Story,  Partn.  § 34. 

PROGRESSION,  is  that  state  of  a 
business  which  is  neither  the  commence- 
ment nor  the  end.  Some  act  done  after 
the  matter  has  commenced  and  before  it 
is  completed.  Plowd.  843.  Vide  Con- 
summation  ,*  Inception. 

PRO II  l BITlt  )X,  practice,  is  the  name 
of  a writ  issued  by  a superior  court,  di- 
rected to  the  judge  and  parties  of  a suit 
in  an  inferior  court,  commanding  them  to 
cease  from  the  prosecution  of  the  same, 
upon  a suggestion  that  the  cause  origi- 
nally, or  some  col  Intend  matter  arising 
therein,  does  not  belong  to  that  jurisdic- 
tion, but  to  the  cognizance  of  some  other 
court.  3 Bl.  Com.  1 12  ; Com.  Dig.  h.  t.; 
Bac.  Ab.  h.  t.;  Saund.  Index,  h.  t. ; Yin. 
Ab.  h.  t.;  2 Sell.  l’r.  308;  Ayliffos 
Purerg.  434;  2 Hen.  Bl.  533. 

2. — The  writ  of  prohibition  may  also 
be  issued  when,  having  jurisdiction,  the 
court  has  attempted  to  proceed  by  rules 
differing  from  those  which  ought  to  be 
observed.  Bull.  N.  P.  219 ; or  when 
by  the  exorcise  of  its  jurisdiction,  the  in- 
ferior court  would  defeat  a legal  right. 
2 Chit.  Pr.  355. 

PROJET.  In  international  law,  the 
draft  of  a proposed  treaty  or  convention 
is  called  a projet. 


PROLES.  Progeny;  such  issue  us 
proceeds  from  a lawful  marriage;  and, 
in  its  enlarged  sense,  it  signifies  any 
children. 

PROLICIDE,  mcd.  jnrisp.  Medical 
jurists  have  employed  this  word  to  desig- 
nate the  destruction  of  the  human  off- 
spring, and  divided  the  subject  into 
feticide , (q.  v.)  or  the  destruction  of  the 
feet  us  in  utero;  and  infanticide , (q.  v.) 
or  the  destruction  of  the  new  born  iufant. 
Ryan.  Med.  Jur.  137. 

PROLIXITY,  is  the  unnecessary  and 
1 superfluous  statement  of  facts  in  pleading 
or  in  evidence.  This  will  bo  rejected  as 
impertinent.  7 Price,  278,  n. 

PROLOCUTOR.  In  the  ecclesiastical 
law,  signifies  a president  or  chuiruian  of 
u convocation. 

PR(  >L<  INGATION.  Time  added  to 
the  duration  of  something. 

2.  — When  the  time  is  lengthened 
during  which  a party  is  to  perform  a 
contract,  the  sureties  of  such  a party  are 
iu  gi>ncrul  discharged,  unless  the  sure- 
ties consent  to  such  prolongation.  Sco 
Giving  time. 

3.  — In  the  civil  law  the  prolongation 
of  time  to  the  principal  did  not  discharge 
the  surety.  Dig.  2,  14,  27 ; Id.  12, 
1,  40. 

PROM ATERTERA.  Great  mater- 
nal  aunt;  the  sister  of  one's  grandmother. 
Inst.  3,  6,3;  Dig.  88,  10, 10,  14  ct  seq. 

PROMISE,  contr.f  is  an  engagement 
which  the  promisor  contracts  towards 
another  to  perform  or  do  something  to 
the  advantage  of  the  latter. 

2.  — When  a promise  is  reduced  to 
the  firm  of  a written  agreement  uuder 
seal,  it  is  called  a covenant. 

3.  — In  order  to  be  binding  on  tho 
promisor,  the  promise  must  be  made 
upou  a sufficient  consideration ; when 
made  without  consideration,  however  it 
may  be  binding  iu  for o conecientia,  it  is 
not  obligatory  iu  law,  l>eiug  nudum  pac- 
tum. Rutlu-rf.  lust.  85;  18  Eng.  C.  L. 
Rep.  180,  uotc  (a);  Merl.  Rep. li.  t. 

4.  — When  a promise  is  made,  all  that 
is  said  at  the  time,  in  relation  to  it,  must 
be  considered ; if,  therefore,  a man  pro- 
mise to  pay  all  he  owes,  accompanied  by 

| a denial  thut  bo  owes  any  thing,  uo 
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Action  will  lie  to  enforce  such  a promise. 
15  Wend.  187. 

5.  — Ami  when  the  promise  is  condi- 
tional, the  condition  must  1m;  performed 
before  it  becomes  of  binding  force.  7 
John.  86.)  vide  Condi t am.  Promises  are 
express  or  implied.  Vide  ( ndcrtnkiny, 
and  5 Past,  17)2  Leon.  224,  5)  4 B.  A 
A.  505. 

I'ltoMisK  i>f  mauhiaok,  is  a contract 
mutually  entered  into  by  a man  and  a 
woman  capable  of  contracting  matri- 
mony, that  they  will  marry  each  other. 

2.  — When  one  of  the  contracting  par- 
ties violates  his  or  her  promise  to  the 
Other,  the  hitter  may  support  an  action 
against  the  former  for  damages,  which 
are  sometimes  very  liberally  given.  To 
entitle  the  plaintiff  to  recover  damages, 
however,  the  defendant  must  not  have 
been  incapable  of  making  the  contract 
at  the  time,  and  such  incapacity  known 
to  the  opposite  party;  as,  if  a married 
man  were  to  promise  to  marry  a woman, 
and  he  afterwards  refused  to  do  so. 

3.  — The  canon  law  punished  these 
breaches  of  promises  by  ecclesiastical 
censures. 

4.  — According  to  the  ancient  juris- 
prudence of  France,  damages  could  have 
been  recovered  for  the  inexccution  of 
this  engagement,  and  cases  are  reported 
which  show  a considerable  liberality  on 
this  subject.  M.  Muy non,  counsellor  in 
the  parliament  of  Paris,  was  condemned 
of  sixty  thousand  livrcs  damages;  and  a 
M.  Hebert  to  fourteen  thousand  livrcs. 
IVIIericourt,  Lois  Eeclesiastiqucs,  litre 
du  Manage,  art.  1,  n.  13.  By  the  mo- 
<lern  law  of  Franco,  damages  may  be  re- 
covered for  the  violation  of  this  contract. 

6.  — In  Germany  and  Hollaud  dam- 
ages may  also  be  recovered.  Voet,  in 
J'andeetas,  tit.  dc  sponsulihus,  n.  12; 
Jluberus,  in  Paiidectas,  eod.  tit.  n.  111. 
And  the  Prussian  code  regulates  the 
amount  of  damages  to  be  paid  under  a 
variety  of  circumstances.  Part.  1,  b.  2,  i 
tit.  2.  Vide  2 Chit.  Pr.  52;  Rose.  Civ. 
Kv.  103;  2 Carr.  & 1*.  631 ; 4 Ksp.  R. 
258;  1 C,  A P.  350;  Holt,  K.  151;  S. 
C.  3 K.  C.  L.  R.  5 7 ; 7 Cowen,  22;  1 
John.  ( 'jus.  1 1 6;  6 Cowen,  254;  4 Cowen, 
855 ; 7 Weud.  142, 


PROMISES,  evidence.  When  a de- 
fendant. luis  been  arrested,  he  is  fre- 
quently induced  to  make  confessions  in 
consequence  of  promises  made  to  him, 
that  if  he  will  tell  the  truth,  he  will  he 
either  discharged  or  favoured  : in  such  a 
case  evidence  of  the  confession  cannot 
he  received,  l)ocau.se  being  obtained  by 
the  flattery  of  hope-,  it  comes  in  so  ques- 
tionable a shape,  when  it  is  to  be  con- 
sidered evidence  of  guilt,  that  no  credit 
ought  to  Is;  given  to  it ; 1 I>cueh,  203 ; 
this  is  the  principle,  hut  what  amounts 
t<»  a promise  is  not  so  easily  defined. 
Vide  Con/esHUM. 

PROMISEE.  A person  to  whom  a 
promise  has  been  made. 

2. — In  general  a promisee  can  main- 
tain an  action  on  a promise  made  by  him, 
but  wlien  the  consideration  moves  not 
from  the  promisee,  but  some  other  per- 
son, the  latter,  and  not  the  promisee,  has 
a cause  of  action,  because  he  is  the  person 
for  whose  use  the  contract  was  made. 
J*atch,  272;  Poph.  81  ; 3 Cro.  77 ; 1 
Kaym,  271, 368 ; 4 B.  A Ad.  484 ; 1 N. 
A M.  3U3,  S.  C.  Cowp.  437 ; S.  C.  Bougl. 
142.  But  see  Carth.  5;  2 Veutr.  307; 
9 M.  A W.  92,  96. 

PROMISOR.  Oue  who  makes  a pro- 
mise. 

2. — The  promisor  is  bound  to  fulfil 
his  promise,  unless  when  it  is  contrary 
to  law,  as  a promise  to  steal  or  to  com- 
mit an  assault  and  battery;  wlieu  the 
fulfilment  is  prevented  by  the  act  of 
God,  as  where  one  has  agreed  to  teach 
another  drawing  and  he  loses  his  sight, 
so  that  he  cannot  teach  it;  when  tho 
promisee  prevents  the  promisor  from 
doing  what  he  agreed  to  do;  when  the 
promisor  has  been  discharged  from  his 
promise  by  the  promisee,  when  the  pro- 
mise has  been  made  without  a sufficient 
consideration ; and,  perhaps,  in  some 
other  cases,  the  duties  of  the  promisor 
are  at  an  end. 

PROMISSORY  NOTE,  contracts,  is 
a w ritten  promise  to  pay  a certain  sum 
of  money,  at  a future  time,  uncondition- 
ally. 7 Watts  A S.  264;  2 Humph.  R. 
148;  10  Wend.  075;  Minor,  B.  263; 
7 Misso.  42;  2 Cowen,  536;  6 N.  H. 
Bop.  364;  7 Vern.  22.  A promissory 
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note  differs  from  a new  acknowledgment 
of  debt,  without  any  promise  to  pay,  as 
when  the  debtor  gives  his  creditor  an 
I O U.  (q.  v.)  See  2 Yerg.  50;  15  M. 
A W.  23.  Rut  see  2 Humph.  143;  6 
Alal>.  R.  373.  In  its  form  it  usually 
contains  a promise  to  pay,  at  a time 
therein  expressed,  a sum  of  money  to  a 
certain  ]>erson  therein  named,  or  to  liis 
order,  for  value  received.  It  is  dated 
and  signed  by  the  maker.  It  is  never 
under  seal. 

2.  — He  who  makes  the  promise  is 
called  the  maker,  and  he  to  whom  it  is 
made  is  the  payee.  Bayley  on  Rills,  1 ; 

3 Kent,  Com.  40. 

3.  — Although  a promissory  note,  in 
its  original  shape,  boars  no  resemblance 
to  a bill  of  exchange;  yet,  when  indorsed, 
it  is  exactly  similar  to  one;  for  then  it 
is  an  order  by  the  indorser  of  the  note 
upon  the  maker  to  pay  to  the  indorsee. 
The  indorser  is  as  it  were  the  drawer ; 
the  maker,  the  acceptor;  and  the  in- 
dorsee, the  payee.  4 Burr.  000 ; 4 T. 
R.  148  ; Burr  1224. 

4.  — Most  of  the  rules  applicable  to 
bills  of  exchange,  equally  affect  promis- 
sory notes.  No  particular  form  is  requi- 
site to  these  instruments;  a promise  to 
deliver  the  money,  or  to  lie  accountable 
for  it,  or  that  the  payee  shall  have  it,  is 
sufficient.  Chit,  on  Rills,  53,  54. 

5.  — There  are  two  principal  qualities 
essential  to  the  validity  of  a note;  first, 
that  it  be  payable  at  all  events,  not  de- 
pendent on  any  contingency;  20  Pick. 
132;  22  Pick.  132  ; nor  payable  out  of 
any  particular  fund;  3 .1.  .1.  Marsh.  542; 
5 Pike,  R.  441 ; 2 Blackf.  48;  1 Ribb, 
503;  1 8.  A M.  893;  3 J.  J.  Marsh. 
170;  3 Pick.  K.  541;  4 Hawks,  102; 
5 How.  S.  C.  R.  382.  And,  secondly, 
it  is  required  that  it  be  for  the  payment 
of  money  only,  10  Serg.  A Rawle,  94; 

4 Watte,  R.  400;  II  Verm.  R.  208; 
and  not  in  bank  notes,  though  it  has 
been  held  differently  in  the  state  of  New 
York.  9 Johns.  R.  120;  19  Johns. 
R.  144. 

0. — A promissory  note  payable  to 
order  or  bearer  passes  by  indorsement, 
ami  although  a chose  in  action,  the 
holder  may  bring  suit  ou  it  iu  his  own 


| name.  Although  a simple  contract,  a 
I sufficient  consideration  is  implied  from 
the  nature  of  the  instrument.  Vide  5 
Com.  Dig.  138, n.,  151,  472;  Smith  011 
Mere.  Law,  R.  3,  c.  1 ; 4 R.  A Or.  23. »; 
7 I).  P.  0.598;  8 D.  P.0.441  ; 1 Oar. 
A Marsh.  16.  Vide  BauJc  note;  Note; 
Jie-issuable  note. 

PROMOTERS.  In  the  English  law, 
are  those  who  in  ]>opular  or  penal  actions 
' prosecute  in  their  own  names  and  the 
king’s,  having  part  of  the  fines  uud 
penalties. 

PROM  OLG-ATION  is  t lie  order  gi ven 
to  eause  a law  to  be  executed,  and  to 
, make  it  public ; it  differs  from  publica- 
tion, (q.  v.)  1 Rl.  Com.  45;  Stat.  6 

II.  6,  c.  4. 

2. — With  regard  to  trade,  unless  pre- 
vious notice  can  be  brought  home  to  the 
party  charged  with  violating  their  provi- 
sions, laws  are  to  lie  considered  as  be- 
ginning to  operate  in  the  respective 
collection  districts  only  from  the  time 
they  are  received  from  the  proj>er  de- 
' part  men  t by  the  collector.  Paine’s  0. 
C.  R.  32.  Sec  Paine’s  C.  C.  R.  23. 

PROMUTLTM,  cicil  law,  is  a quasi 
contract,  by  which  he  who  receives  a 
certain  sum  of  money,  or  a certain  quan- 
tity of  fungible  things,  which  have  been 
pud  to  him  through  mistake,  contracts 
1 towards  tin;  piyer  the  obligation  of  re- 
turning him  as  much.  Potli.  De  l'Usure, 
3eme  part.  s.  1,  a.  1. 

2. — This  contract  is  called  promvtuum 
because  it  has  much  resemblance  to  that 
of  mutuum,  (q.  v.)  This  resemblance 
consists,  1st,  that  in  both  a sum  of  money 
or  some  fungible  thiugs  are  required; 
2d,  that  iu  both  there  must  be  a transfer 
of  the  property  in  the  thing;  3d,  that 
in  both  there  must  be  returned  the  same 
amount  or  quantity  of  the  thing  received. 
I’oth.  h.  t.  11.  133.  Rut  though  there 
is  this  general  resemblance  between  the 
two,  the  mutuum  differs  essentially  from 
the  prom  utuum.  The  former  is  the  actual 
contract  of  the  parties,  made  expressly, 
but  the  latter  is  a quasi-contract,  which 
is  the  effect  of  an  error  or  mistake,  lb. 
134. 

PRONEPOS.  Great  grandson. 

PRONOTARY.  An  ancicut  word 
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which  signifies  Jirst  notary.  The  same 
as  prothonotary,  (q.  v.) 

PRONURUS.  The  wife  of  a great 
grandson. 

PROOF,  practice , is  the  conviction  or 
persuasion  of  the  mind  of  a judge  or  jury, 
by  the  exhibition  of  evidence,  of  the 
reality  of  a fact  alleged  ; as,  to  provtj  is 
to  determine  or  persuade  that  a thing 
docs  or  does  not.  exist.  8 Toull.  n.  2 ; 
Ayl.  1’nrerg.  442;  2 Phil.  Kv.  44,  u.(a). 
Proof  is  the  perfection  of  evidence,  for 
without  evidence  there  is  no  proof, 
although,  there  may  be  evidence  which 
does  not  amount  to  proof,  for  example, 
a mjin  is  found  murdered  at  a spot  where 
another  had  been  seen  walking  but  a 
short  time  before,  this  fact  would  l>e 
evidence  to  show  that  the  latter  was  the 
murderer,  but,  standing  alone,  would  be 
very  far  from  proof  of  it. 

2. — Ayliffo  defines  judicial  proof  to 
be  a clear  and  evident  declaration  or  de- 
monstration, of  a matter  which  was  be- 
fore doubtful,  conveyed  in  a judicial 
manner  by  fit  and  proper  arguments,  and 
likewise  by  all  other  legal  methods;  first, 
by  proper  arguments,  such  as  conjectures, 
presumptions,  indicia,  and  other  admini- 
cular ways  and  means;  and,  secondly, 
by  legal  method,  or  methods  according 
to  law,  such  as  witnesses,  public  instru- 
ments and  the  like.  Parerg.  442 ; Aso 
k Man.  Inst.  15.  3,  t.  7. 

PROPER.  What  is  essential,  suita- 
ble, adapted,  and  correct. 

2. — Congress  are  authorized  by  art.  1 , 
s.  8,  of  the  constitution  of  the  United 
States,  u to  make  all  laws  which  shall  be 
necessary  and  projM'r,  for  carrying  into 
execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  constitution 
of  the  United  States,  in  any  department 
or  officer  thereof’."  See  Accessary  and 
l*rvpe.r. 

PROPERTY,  is  the  right  and  interest 
which  a man  has  in  lauds  and  chattels 
to  the  exclusion  of  others.  G Binn.  08; 
4 Pet.  511  ; 17  Johns.  283;  14  East, 
370;  11  East,  200,  518.  It  is  the 
right  to  enjoy  and  to  dispose  of  certain 
things  in  the  most  absolute  manner  as 
he  pleases,  provided  he  makes  no  use  of 
them  prohibited  by  law.  Sec  Thing s. 


2.  — All  tilings  are  not  the  subject  of 
property;  the  sea,  the  air  and  the  like 
cannot  be  appropriated;  every  one  may 
enjoy  them,  but  he  has  no  exclusive  right 
in  them.  When  things  are  fully  our 
own,  or  when  all  others  are  excluded 
from  meddling  with  them,  or  from  inter- 
fering about  them ; it  is  plain  that  no 
person  besides  the  proprietor,  who  has 
this  exclusive  right,  can  have  any  claim 
cither  to  use  them,  or  to  hinder  him 
from  disposing  of  them  ns  he  pleases; 
so  that  property,  considered  ns  an  exclu- 
sive right  to  things,  contains  not  only  a 
right  to  use  those  things,  but  a right  to 
dispose  of  them,  either  by  exchanging 
them  for  other  things,  or  by  giving  them 
away  to  any  other  person,  without  any 
consideration,  or  even  throwing  them 
away.  Ruthorf.  Inst.  20;  Pomat,  liv. 
pr*  l.  tit.  3;  Poth.  Dee  Chases;  18  Viu. 
Ab.  G3 ; 7 Coni.  Dig.  175;  Com.  Dig. 
Biens.  Sec  also  2 B.  k 0.  281 ; S.  C. 
9 E.  C.  1.  B.  *7;  3 D.  & R.  894:  9 
B.  k C.  89G ; S.  0.  1 7 E.  C.  L.  R.  404 ; 

1 C.  A M.  39;  4 Call,  472;  18  Ves. 
193;  G Bing.  630. 

3.  — Property  is  divided  into  real  pro- 
perty,  (<p  v.)  and  personal  property, 
(q.  V.)  Vide  Estate  ; T/tinys. 

4.  — Property  is  also  divided,  when  it 
consists  of  goods  and  chattels,  into  abso- 
lute and  qualified.  Absolute  property 
is  that  which  is  our  own,  without  any 
qualification  whatever;  as  when  a man 
is  the  owner  of  a watch,  a book,  or  other 
inanimate  thing;  or  of  a horse,  a sheep, 
or  other  animal  which  never  had  its 
natural  liberty  in  a wild  state. 

5.  — Qualified  property  consists  in  the 
right  which  men  have  over  wild  animals 
which  they  have  reduced  to  their  own 
possession,  and  which  arc  kept  subject  to 
their  power;  as  a deer,  a buffalo,  ami 
the  like,  which  are  his  own  while  he  has 
possession  of  them,  but  as  soon  as  his 
possession  is  lost,  his  property  is  gone, 
unless  the  animals,  go  animn  rcvertcndi. 

2 Bl.  Com.  39G ; 3 Binn.  54G. 

6.  — But  property  is  personal  goods 
may  be  absolute  or  qualified  without  any 
relation  to  the  nature  of  the  subject- 
matter,  but  simply  because  more  persons 
than  one  have  au  iuterest  in  it,  or  be- 
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cause  the  right  of  property  is  separated 
from  the  possession.  A bailee  of  goods, 
tie  nigh  not  the  owner,  has  a tjunlilie<l 
property  in  them ; while  the  owner  has 
the  absolute  property.  Vide  Bailee; 
Bailment. 

7.  — Personal  property  is  further  divid- 
ed into  property  in  possession,  and  pro- 
perty or  choses  in  action,  (q.  v.) 

8.  — Property  is  again  divided  into 
corporeal  and  incorporeal.  The  former 
comprehends  such  property  as  is  per- 
ceptible to  the  senses,  as  lands,  houses, 
goods,  merchandize  and  the  like;  the 
latter  consists  in  legal  rights,  as  choses 
in  action,  easements,  and  the  like. 

9.  — Property  is  lost,  in  general,  in 
three  ways,  by  the  act.  of  mail,  by  act 
of  law,  and  by  act  of  God. 

10.  — 1.  It  is  lost  by  the  act  of  man 
by,  1st,  alienation  ; but  in  order  to  do 
this,  the  owner  must  have  a legal  capacity 
to  make  a contract  ; 2d,  by  the  voluntary 
abandonment  of  the  thing ; but  unless 
the  abandonment  be  purely  voluntary 
the  title  to  the  property  is  not  lost,  as, 
if  things  be  thrown  into  the  sea  to  save 
the  ship,  the  right  is  not  lost.  Potli.  h. 
t.  u.  270;  8 Toull.  n.  846.  But  even 
a voluntary  abandonment  does  not  de- 
prive the  former  owner  from  taking  pos- 
session of  the  thing  abandoned,  at  any 
time  before  another  takes  possession  of  it. 

11.  — 2.  The  title  to  property  is  lost  by 
operation  of  law.  1st.  By  the  forced 
sale,  under  a lawful  process,  of  the  pro- 
perty of  a debtor  to  satisfy  a judgment, 
sentence,  or  decree  rendered  against 
him,  to  compel  him  to  fulfil  his  obliga- 
tions. 2d.  By  confiscation,  or  sen- 
tence of  a criminal  court.  3d.  By  pre- 
scription. 4th.  By  civil  death.  5th.  By 
capture  of  u public  enemy. 

12.  — 3.  The  title  to  property  is  lost  by 
the  act  of  God,  as  in  the  case  of  the 
death  of  slaves  or  animals,  or  in  the  total 
destruction  of  a thing,  for  example,  if  a 
house  be  swallowed  up  by  an  opening  in 
the  earth  during  an  earthquake. 

13 It  is  proper  to  observe  that  in 

some  eases,  the  moment  that  the  owner 
loses  his  possession,  he  also  loses  his 
property  or  right  in  the  thing : animals 
ferae  natures , as  mentioned  above,  belong 


to  the  owner  only  while  he  retains  the 
possession  of  them.  But,  in  general,  the 
loss  of  possession  docs  not  impair  the 
right  of  property,  for  the  owner  may  re- 
cover it  withiu  a certain  time  allowed  by 
law. 

PROPINQUITY.  Kindred,  parent- 
age. Vide  Affinity ; Conmmjuinity  ; 
Ne.rt  of  kin. 

PROPONENT,  Eccl.  law.  One  who 
propounds  a thing  ; as  11  the  party  pro- 
ponent doth  allege  and  propouud.”  G 
Eng.  Ecclesiiistical  li.  35G,  n. 

PROPOSAL.  An  offer  for  considera- 
tion or  acceptance. 

2. — It  is  a general  rule  that  a proposal 
offered  to  another  for  acceptance  may  be 
withdrawn  at  any  time  before  it  is  ac- 
cepted, provided  that  notice  of  the  with- 
drawal be  given  to  the  party  to  whom  it 
was  made.  A bid  (q.  v.)  may  lx?  with- 
drawn before  acceptance ; and  a proposal 
by  letter  may  be  withdrawn  at  any  tiiuo 
before  acceptance,  1 Pick.  278 ; and,  if 
accepted,  it  must  he  in  the  very  terms 
offered.  3 Wheat.  225.  Vide  Bui.  Cor - 
rrgjn/mlrnce  ; Letter  ; Offer. 

PROPOSITION.  An  offer  to  do 
something.  Until  it  has  been  accepted, 
a proposition  may  be  withdrawn  by  the 
party  who  makes  it ; and  to  be  binding 
the  acceptance  must  be  in  the  same 
terms,  without  auy  variation.  Vide 
Acceptance;  Offer;  To  retract;  and  l 

L.  II.  190;  4 L.  R.  80. 

TO  PROPOUND.  To  offer,  to  pro 
pose ; as,  the  onus  probaiuli  in  every  ease 
lies  upon  the  party  who  propounds  a will. 
1 Curt.  R.  087 ; 0 Bug.  Keel.  K.  417. 

PROPRKS,  FrmeU  law.  The  term 
prtrprr s or  biens  proprex  is  used  to  de- 
note that  projxrty  which  has  come  to  an 
individual  from  his  relations,  either  in  a 
direct  line,  ascending  or  descending,  or 
from  a collateral  line,  whether  the  same 
have  come  by  operation  of  law  or  by 
devise.  J*ropn:s  is  used  in  opposition  to 
acquets.  Poth.  Des.  Proprcs;  2 Burge, 
Confl.  of  I jaws,  01 ; 2 L.  K.  S. 

PROPRIA  PERSONA.  In  his  own 
person.  It  is  a rule  in  pleading  that 
pleas  to  the  jurisdiction  of  the  court  must 
l>e  pleaded  in  propria  persona,  because  if 
pleaded  by  attorney  they  udmit  the  juris- 
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diction,  a.s  an  attorney  is  an  officer  of  the 
court,  ami  he  is  presumed  to  plead  after 
having  obtained  leave,  which  admits  the 
jurisdiction.  Lawcs  on  PI.  91. 

2. — An  appearance  may  be  in  propria 
persona,  and  need  not  In;  by  attorney. 

PROI'RI  ETA RY.  In  its  strict  sense 
this  word  signifies  one  who  is  master  of 
his  actions,  and  who  has  the  free  disposi- 
tion of  his  property.  During  the  colonial 
government  of  Pennsylvania,  William 
Penn  was  called  the  proprietary. 

2. — The  domain  which  William  Penn 
and  his  family  bad  in  the  state,  was, 
during  the  revolutionary  war,  divested 
by  the  aet  of  28th  of  .June,  1771*,  from 
that  family  and  vested  in  the  common- 
wealth for  the  sum  which  the  latter  paid 
to  them  of  one  hundred  ami  thirty  thou- 
sand pounds  sterling. 

PROPR1ETATE  PROBANDA.  The 
name  of  a writ.  See  Dt  proprictate 
probanda. 

PROPRIETOR  The  owner,  (q.  v.)  ! 
PKOITKIi  AFFECTUM.  For  or  on 

account  of  some  affection  or  prejudice. 
A juryman  may  be  challenged  propter 
affectum  ; as,  because  lie  is  related  to  the 
party,  has  eaten  at  expense,  and  the  like. 
t?cc  Challenge)  practice. 

PROPTER  DEFECTUM.  On  ac- 
count or  for  some  defect.  This  phrase  is 
frequently  used  in  relation  to  challenges. 
A juryman  may  be  challenged  propter 
defectum ; as  that  lie  is  a minor,  an 
alien,  and  the  like.  See  Challenge,  prac- 
tice. 

PROPTER  DELICTUM.  For  or  on 
account  of  crime.  A juror  may  be  chal- 
lenged propter  delictum  when  he  has 
been  convicted  of  an  infamous  crime. 
See  Challenge , practice. 

PROROGATED  JURISDICTION, 
Scotch  laic,  is  that  jnsidiction,  which  by 
the  consent  of  the  parties,  is  conferred 
upon  a judge,  who,  without  such  consent 
would  be  incompetent.  Ersk.  Prin.  B. 
1,  t.  2,  n.  15. 

2. — At  common  law,  when  a party  is 
entitled  to  some  privilege  or  exemption 
from  jurisdiction,  lie  may  waive  it,  and 
then  the  jurisdiction  is  complete ; but 
the  consent  cannot  give  jurisdiction. 

PROROGATION.  To  put  off  to 


another  time.  It  is  .generally  applied  to 
the  English-  parliament,  and  means  the 
continuance  of  it  from  one  day  to 
another;  it  differs  from  adjournment 
which  Is  a continuance  of  it  from  one 
day  to  another  in  the  same  session.  1 Bl. 
Com.  186. 

2. — In  the  civil  law,  prorogation  sig- 
nifies the  time  given  to  do  a thing  be- 
yond the  term  prefixed.  Dig.  2,  14,  27, 
1 . See  Prolongation. 

PROSCRIBED,  civil  law. — Among 
the  Romans  a man  was  said  to  be  pro- 
scribed when  a reward  was  offered  for  his 
head  ; but  the  term  was  more  usually 
applied  to  those  who  were  sentenced  to 
some  punish  incut  which  carried  with  it 
the  consequences  of  civil  death.  Code, 
9,  49. 

PROSECUTION,  erim.  law,  is  the 
means  adopted  to  bring  a suppaned 
offender  to  justice  and  punishment  by 
due  course  of  law. 

2.  — Prosecutions  are  carried  on  in  the 
name  of  the  government,  and  have  for 
their  principal  object  the  security  and 
happiness  of  the  people  in  general.  1 1 awk. 
B.  2,  c.  25,  s.  3 ; Bac.  Ab.  Indictment, 
A.  3. 

3.  — The  mode  most  usually  employed 
to  carry  them  on,  arc  by  indictment,  1 
Chit.  Cr.  Law,  132;  presentment  of  a 

rand  jury,  Ibid,  133  ; coroner’s  inquest, 
bid.  134;  and  by  an  information.  Vide 
Merl.  Report,  mot.  Accusation. 

PROSECUTOR,  practice.  He  who 
prosecutes  another  for  a crime  in  the 
name  of  the  government. 

2.  — Prosecutors  are  public  or  private. 
The  public  prosecutor  is  an  officer 
appointed  by  the  government  to  prose- 
cute ail  offences;  he  is  the  attorney 
general  or  his  deputy. 

3.  — A private  prosecutor  is  one  who 
prefers  an  accusation  against  a party 
whom  he  suspects  to  be  guilty.  Every 
man  may  become  a prosecutor,  but  no 
man  is  bound  except  in  some  few  of  the 
more  enormous  offences,  as  treason,  to  be 
one ; but  if  the  prosecutor  should  com- 
pound a felony  ho  will  be  guilty  of  a 
crime.  The  prosecutor  has  an  induce- 
ment to  prosecute,  because  he  cannot,  in 
many  cases,  have  any  civil  remedy  until 


lie  has  done  his  doty  to  society  by  an 
endeavour  to  bringthc offender  to  justice. 
Jf  a prosecutor  act  from  proper  motives, 
he  will  not  be  responsible  to  the  party  in 
damages,  though  he  was  mistaken  in  his 
suspicions ; hut  if  from  a motive  of  re- 
venge, he  institute  a criminal  prosecution 
without  any  reasonable  foundation,  lie 
may  be  punished  by  being  mulcted  in 
damages,  in  an  actiou  for  a malicious 
prosecution. 

4. — In  Pennsylvania  a defendant  is 
not  bound  to  plead  to  an  indictment, 
where  there  is  a private  prosecutor,  until 
his  name  shall  have  bceu  indorsed  on 
the  indictment  as  such,  and  on  acquittal 
of  the  defendant,  in  all  cases  except 
where  the  charge  is  for  a felony,  the 
jury  may  direct  that  he  shall  pay  the 
costs.  Vide  l Chit.  Cr.  Law,  1 to  10; 
1 Phil.  Ev.  Index,  h.  t.  ; 2 Virg.  eas.  3, 
20;  1 Dali.  5;  2 Bibb,  210;  0 Call, 
245  ; 5 Kami.  0(»!) ; and  the  article  In- 
former. 

PROSTITUTION.  The  common 
lewdness  of  a woman  for  gain. 

2. — In  all  well  regulated  communities 
this  has  been  considered  a heinous 
offence,  for  which  the  woman  may  be 
punished,  and  the  keeper  of  a house  of 
prostitution  may  be  indicted  for  keeping 
a common  nuisance. 

8. — So  much  docs  the  law  abhor  this 
offence  that  a landlord  cannot  recover  for 
the  use  and  occupation  of  a house  let  for 
the  purpose  of  prostitution.  1 Esp.  cas. 
18  ; 1 Bos.  & Pull.  340,  n. 

4. — In  a figurative  sense,  it  signifies 
the  bad  use  which  a corrupt  judge 
makes  of  the  law,  by  making  it  subser- 
vient to  his  interest,  as,  the  prostitution 
of  the  law,  the  prostitution  of  justice. 

PROTECTION,  mere.  law.  The 
name  of  a document  generally  given  by 
notaries  public,  to  sailors  and  other  j>cr- 
sons  going  abroad,  in  which  is  certified 
that  the  bearer  therein  named,  is  a citi- 
zen of  the  United  States. 

PROTECTION,  government,  is  that  bene- 
fit or  safety  which  the  government  affords 
to  the  citizens. 

Protection,  Eng.  law , is  a privilege 
granted  by  the  king  to  a party  to  an 
action,  by  which  he  is  protected  from  a 


judgment  which  would  otherwise  bo  ren- 
dered against  him.  Of  those  protections 
there  are  several  kinds  F.  N.  B.  05. 

PROTEST,  mar.  law , is  a writing, 
attested  by  a justice  of  the  peace  or  a 
consul,  drawu  by  the  master  of  a vessel, 
stating  the  severity  of  a voyage  by  which 
a ship  has  suffered,  and  showing  it  was 
not  owing  to  the  neglect  or  misconduct 
of  the  master.  Vide  Marsh.  Ins.  715, 
710.  See  1 Wash.  C.  0.  R.  145;  Id. 
238;  Id.  408,  u.;  1 Pet.  C.  C.  R.  119; 
l Dali.  6;  Id.  10 ; Id.  817 ; 2 Dali. 
195;  3 Watts  &,  Scrg.  144;  3 Hum. 
228,  n. ; 1 Yeates,  201. 

Protest,  legislation,  is  a declaration 
made  by  one  or  more  members  of  a 
legislative  body  that  they  do  not  agree 
with  some  actor  resolution  of  the  body; 
it  is  usual  to  add  the  reasons  which  the 
protestants  have  for  such  a dissent. 

Protest,  contracts , is  a notarial  act, 
made  for  want  of  payment  of  a promis- 
sory note,  or  for  want  of  acceptance  or 
payment  of  a bill  of  exchange,  by  a 
notary  public,  iu  which  it  is  declared 
that  all  parties  to  such  instruments  will 
be  held  responsible  to  the  holder  for  all 
damages,  exchanges,  rc-oxchanges,  &c. 

2. — There  are  two  kinds  of  protest, 
namely,  protest  for  non-acceptance,  and 
protest  for  non-payment.  When  a pro- 
test is  made  ami  notice  of  the  non-pay- 
ment or  nou-aeceptnnee  given  to  the 
parties  in  proper  time,  they  will  Ik?  held 
responsible.  3 Kent,  Com.  63 ; Chit, 
on  Bills.  278  ; 3 Pardos,  n.  418  to  44 1 ; 
Merl.  Report,  h.  t, ; Com.  Dig.  Mer- 
chant, F 8,  9,  10;  Bac.  Ab.  Merchant, 
Ac.  M 7. 

8. — There  is  also  a species  of  protest, 
common  in  England,  which  is  called 
protest  for  better  security.  It  may  bo 
made  when  a merchant  who  lias  accepted 
a hill  becomes  insolvent,  or  is  publicly 
reported  to  have  foiled  in  his  credit,  or 
absents  himself  from  'Change,  lx* fore  the 
bill  he  has  accepted  becomes  due,  or 
when  the  holler  has  any  just  reason  to 
suppose  it  will  not  be  paid ; and  on  de- 
mand the  acceptor  refuses  to  givo  it. 
Notice  of  such  protest  must,  as  iu  other 
cases,  be  sent  by  the  first  post.  1 Ld. 
Raym.  745 ; Mar.  27. 
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4. — In  making  the  protest,  three 
things  are  to  be  done,  the  notiug  ; de- 
manding acceptance  or  payment ; or,  as 
above,  better  security ; and  drawing  up 
the  protest  1.  The  noting,  ^j.  v.),  is 
unknown  to  the  law  as  distinguished 
from  the  protest  2.  The  demand,  (<j.  v.) 
wliieh  must  1m;  made  by  a person  having 
authority  to  receive  the  money.  3.  The 
drawing  up  of  the  protest,  which  is  a 
mere  matter  of  form.  Vide  Acceptance  ; 
BUU  of  Exchange. 

PROTEST  AN  IX),  in  pleading,  is, 
according  to  Lord  Coke,  Co.  Litt.  124, 
an  exclusion  of  a conclusion.  It  has 
been  more  fully*  defined  to  lie  u saving 
to  the  party  who  takes  it,  from  being 
concluded  by  any  matter  alleged  or  ob- 
jected against  him,  upon  which  he  cannot 
join  issue.  Plowd.  276,  b ; Finch's  L. 
359,  300;  Lawes,  PI.  141. 

2.  — Matter  on  which  issue  may  he 
joined,  whether  it  be  the  gist  of  the 
action,  plea,  replication,  or  other  plead- 
ing, cannot  he  taken  by  protestation. 
Plowd.  Com.  270,  b;  although  a man 
may  take  by  protestation  matter  that  he 
cannot  plead,  as  in  an  action  for  taking 
goods  of  the  value  of  one  hundred  dol- 
lars, the  defendant  may  make  protesta- 
tion that  they  were  not  worth  more  than 
fifty  dollars.  It  is  obvious  that  protesta- 
tion, repugnant  to  or  inconsistent  with 
the  gist  of  the  plea,  Ac.,  cannot  be  of 
any  benefit  to  the  party  making  it.  Hro. 
Abr.  tit.  Protestation,  pi.  1,  5.  It  is 
also  idle  and  superfluous  to  make  protes- 
tation of  the  same  thing  that  is  traversed 
by  the  pica.  Plowd.  270,  b ; or  of  any 
matter  of  fact  which  must  necessarily 
depend  upon  another  fact  protested  ( 
against ; as,  to  protest  that  A made  no  ] 
will,  and  that  he  made  no  executor, 
which  he  could  not  do  if  there  was  no 
will.  lb. 

3.  — The  common  form  of  making  a 
protestando  is  in  these  words,  “ Because 
protesting  that,"  Ac.,  exel tiding  such 
matters  of  the  adversary's  pleading  as 
are  intended  to  be  excluded  in  the  pro- 
testando,  if  it  he  matter  of  fact ; or  if  it ! 
Ik;  against  the  legal  sufficiency  of  his 
pleading,  “ Because  protesting  that  the 
plea  by  him  above  pleaded  in  oar,  or  by 


way  of  reply,  or  rejoinder,  Ac.,  as  the 
case  may  be,  is  wholly  insufficient  in 
law."  No  answer  is  necessary  to  a pro- 
testando,  because  it  is  never  to  be  tried 
in  the  action  in  which  it  is  made,  hut  of 
such  as  is  excluded  from  any  manner  of 
consideration  in  that  action.  Lawcs’s 
Civ.  PI.  143. 

4.  — Protestations  are  of  two  sorts; 
first,  when  a man  pleads  any  thing  which 
he  dares  not  directly  affirm,  or  cannot 
pleud  for  fear  of  making  his  plea  double; 
as  if  in  conveying  to  himself  by  his  plea 
a title  to  land,  the  defendant  ought  to 
plead  divers  descents  from  several  per- 
sons, but  dares  not  affirm  that  they  were 
all  seised  at  the  time  of  their  death  ; or, 
although  lu;  could  do  so,  it  would  muko 
his  plea  double  to  allege  tiro  descents, 
when  one  descent  would  be  a sufficient 
bar,  then  the  defendant  ought  to  plead 
and  allege  the  matter  introducing  the 
word  “ protesting,"  thus,  protesting  that 
such  a one  died  seised,  Ac.,  and  this  the 
adverse  party  cannot  traverse. 

5.  — The  other  sort  of  protestation  is, 
when  a person  is  to  answer  two  matters, 
and  yet  by  law  he  can  only  plead  one  of 
them,  then  in  the  beginning  of  his  plea 
lie  may  say,  protesting  or  not  aebnotc- 
ledoino  such  part  of  die  mutter  to  be  (me, 
and  add,  “ but  for  pica  in  this  behalf  ” 
Ac.,  and  so  take  issue,  or  traverse,  or 
plead  to  the  other  pirt  of  the  matter;  * 
and  by  this  he  is  not  concluded  by  any 

of  the  rest  of  the  matter,  which  he  has 
by  protestatiou  so  denied,  but  may  after- 
wards take  issue  upon  it.  Reg.  Plac. 

70,  71  ; 2 Saund.  103  a,  n.  (1).  See  1 
Chit.  PI.  534;  Arch.  Civ.  PI.  245; 
Poet  PI.  402  ; Com.  Pig.  Pleader,  N ; 
Vin.  Abr.  Protestation;  Stcph.  PI.  235. 

PROTESTATION,  is  an  asseveration 
made  by  taking  God  to  witness.  A pro- 
testation is  a form  of  asseveration  which 
approaches  very  near  to  an  oath.  Wolff, 
mat.  ^ 375. 

PROTHOXOTARY.  The  title  given 
to  an  officer  who  officiates  as  principal 
clerk  of  some  courts.  Vin.  Ah.  h.  t. 

2. — In  the  ecclesiastical  law,  the 
name  of  prothonotnry  is  given  to  an  offi- 
cer of  the  court  of  Rome,  he  is  so  called 
because  he  is  the  first  notary  ; the  Greek 
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word  *£wtoc  signifying  primus  or  first. 
These  notaries  have  pre-eminence  over 
the  other  notaries,  and  are  put  in  the 
rank  of  prelates.  There  are  twelve  of 
them.  Diet,  do  Jur.  h.  t. 

PROTOCOL,  civil  law,  international  j 
law.  A record  or  register.  Among  the  ( 
Romans,  protocaUum  was  a writing  at 
the  head  of  the  first  page  of  the  j wiper 
used  by  the  notaries  or  taboilions.  Nov. , 
44. 

2. — In  Prance  the  minutes  of  notarial 
acts  were  formerly  transcribed  on  regis- 
ters which  were  called  protocols.  Toull. 
Dr.  Civ.  Fr.  liv.  3,  t.  3,  c.  (3,  s.  1,  n.  413. 

8. — By  the  German  law  it  signifies  j 
the  minutes  of  any  transaction.  Encyc. 
Ainer.  Protocol.  In  the  latter  sense  the 
word  has  of  late  been  received  into  inter- 
national law.  Ibid. 

PROTUTOR,  civil  law,  is  he  who 
not  being  the  tutor  of  a pupil  or  minor, 
has  administered  his  property  or  affairs 
as  if  he  had  been,  whether  he  thought 
himself  legally  invested  with  the  autho- 
rity of  a tutor  or  not. 

2. — He  who  marries  a woman  who  is 
tutrix,  becomes,  by  the  marriage,  a pro- 
tutor. The  protutor  is  equally  respon- 
sible as  the  tutor. 

PROUT  PATET  PER  RECOR- ' 
BUM.  As  appears  by  the  record.  This 
phrase  Is  frequently  used  in  pleading,  as,  i 
for  example,  in  debt  on  a judgment  or  j 
other  matter  of  record,  unless  when  it  is  i 
stated  as  an  inducement,  it  is  requisite  | 
after  showing  the  matter  of  record,  to 
refer  to  it  by  the  prout  paid  per  recor- 
ds urn.  1 Chit.  PI.  *356. 

PROVINCE.  Sometimes  this  sig- , 
nifies  the  district  into  which  a country 
has  been  divided,  as,  the  province  of  I 
Canterbury,  in  England ; the  province 
of  Languedoc,  in  France ; sometimes  it  1 
means  a dependency  or  colony,  as  the 
province  of  New  Brunswick ; it  is  some- 
times used  figuratively  to  signify  power 
or  authority,  as  it  is  the  province  of  the 
court  to  judge  of  the  law,  that  of  the 
jury,  to  decide  on  the  facts. 

PROVISION,  comm,  law,  is  the  pro- 
perty which  a drawer  of  a bill  of  ex- 
change places  in  the  hands  of  a drawee; 
as,  for  example,  by  remittances,  or  when 
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the  drawee  is  indebted  to  the  drawer 
when  the  bill  becomes  due,  provision  is 
said  to  have  been  made.  Acceptance 
always  presumes  a provision.  See  Code 
de  Comm.  art.  1 15,  110.  117. 

Provision,  /VencA  laic.  An  allow- 
ance granted  by  a judge  to  a party  for 
his  support ; which  is  to  be  paid  before 
there  is  a definitive  judgment.  In  u civil 
ease,  for  example,  it  is  an  allowance 
made  to  a wife  who  is  sejwirated  from 
her  husband.  Diet,  de  Jurisp.  h.  t. 

PROVISIONAL  SEIZURE.  A term 
used  in  Louisiana,  which  signifies  nearly 
the  same  as  attachment  of  pro|»crty. 

2. — It  is  regulated  by  the  Code  of 
Practice  as  follows,  namely : 

Art.  284.  The  plaintiff  may,  in  cer- 
tain cases,  hereafter  provided,  obtain  the 

{>rovisional  seizure  of  the  property  which 
ic  holds  in  pledge,  or  on  which  lie  has 
a privilege,  in  order  to  secure  the  pay- 
ment of  his  claim. 

8. — Art.  285.  Provisional  seizure  may 
be  ordered  in  the  following  cases : — 1. 
In  executory  proceedings  when  the  plain- 
tiff sues  on  a title  importing  confession 
of  judgment.  2.  When  a lessor  prays 
for  the  seizure  of  furniture  or  property 
used  in  the  house,  or  attached  to  the 
real  estate  which  he  has  leased.  3. 
When  a seaman,  or  another  person,  em- 
ployed on  board  of  a ship  or  water  craft, 
navigating  within  the  state,  or  persons 
having  furnished  materials  for,  or  made 
repairs  to  such  ship,  or  water  craft,  prays 
that  the  same  may  be  seized,  and  pre- 
vented from  deporting,  until  he  has  l>eon 
paid  the  amount  of  his  claim.  4.  When 
the  proceedings  are  in  rem,  that  is  to 
say,  against  the  thing  itself,  which  stands 
pledged  for  the  debt,  when  the  property 
is  abandoned,  or  in  cases  where  the 
owner  of  the  thing  is  unknown  or  ab- 
sent. Vide  6 N.  8.  108;  8 N.  S.  320; 
7 N.  8.  153;  1 Martin,  R.  108;  12 
Martin,  R.  32. 

PROVISIONS,  food  for  man;  vic- 
tuals. 

2. — As  good  provisions  contribute  so 
much  to  the  health  and  comfort  of  man, 
the  law  requires  that  they  shall  be 
wholesome ; he  who  sells  unwholesome 
provisions,  may  therefore  be  punished 
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for  a misdemeanor.  2 East,  P.  C.  822; 
6 East,  It.  133  to  141 ; 3 M.  A;  S.  10; 
4 Caiupb.  It.  10;  4 M.  & S.  214. 

3. — And  in  the  sale  of  provisions,  the 
rule  is  that  the  seller  impliedly  warrants 
that  they  are  wholesome.  3 Bl.  Com. 
106. 

PROVISO,  is  the  name  of  a clause 
inserted  in  an  act  of  the  legislature,  a 
deed,  a written  agreement,  or  other  in- 
strument, which  generally  contains  a 
condition  that  a certain  thing  shall  or 
shall  not  be  done,  in  order  that  an 
agreement  contained  in  another  clause 
shall  take  effect. 

2.  — It  always  implies  a condition,  un- 
less subsequent  words  change  it  to  a 
covenant ; but  when  a proviso  contains 
the  mutual  Words  of  the  parties  to  a 
deed,  it  amounts  to  a covenant.  2 Co. 
72;  Cro.  Eliz.  242;  Moore,  707 ; Com. 
on  Cov.  105  ; Lilly's  Reg.  h.  t. ; 1 Lev. 
155. 

3.  — A proviso  differs  from  an  excep- 
tion, 1 Bam.  & Aid.  91).  An  exception 
exempts,  absolutely,  from  the  operation 
of  an  engagement  or  an  enactment ; a 
proviso  defeats  their  o]>eratiou  condition- 
ally. An  exception  takes  out  of  an  en- 
gagement or  enactment,  something  which 
would  otherwise  be  part  of  the  subject- 
matter  of  it;  a proviso  avoids  them  by 
way  of  defeasance  or  excuse.  8 Amer. 
Jurist,  242;  Plowd.  361;  Carter,  99; 

1 Saund,  234  a,  note  ; Lilly’s  Reg.  h.  t.; 
and  the  cases  there  cited.  Vide,  gene- 
rally, Amer.  Jurist,  No.  16,  art.  1 ; 
Bac.  Ab.  Conditions,  A ; Com.  Pig. 
Condition,  A 1,  A 2;  Dwar.  ou  Stat. 
600. 

PROVOCATION.  The  act  of  in- 
citing another  to  do  something. 

2.  — Provocation  simply,  unaccompa- 
nied by  a crime  or  misdemeanor,  doits 
not  justify  the  person  provoked  to  com- 1 
mit  an  assault  aud  battery.  Li  cases  of 
homicide,  it  may  reduce  the  offence  from 
murder  to  manslaughter.  But  when  the 
provocation  is  given  lor  the  purpusc  of 
justifying  or  excusing  an  intended  mur- 
der, and  the  party  provoked  is  killed,  it 
is  no  justification.  2 Gflb.  Ev.  by 
Lofft,  753. 

3.  — The  unjust  provocation  by  a wife 


of  her  husband,  in  consequence  of  which 
she  suffers  from  his  ill  usage,  will  not 
' entitle  her  to  a divorce  on  the  ground  of 
cruelty;  her  remedy,  in  such  cases,  is 
by  changing  her  muuners.  2 Lee,  R. 
172;  1 Ilagg.  Cons.  Rep.  155.  Vide 
1 Cruelty;  To  Persuade;  1 Russ,  on  Cr. 
B.  3,  c.  l ,s.  1,  page  434,  and  B.  3,  c. 
3,  s.  1,  page  436;  1 East,  P.  C.  232  to 
241. 

PROVOST,  is  a title  given  to  the 
chief  of  some  corporations  or  societies. 
In  France,  this  title  was  formerly  given 
to  some  presiding  judges.  The  word  is 
derived  from  the  J^atiii  propositus. 

PROXENETyE,  civ.  law.  Among 
the  Romans  these  were  persons  whose 
functions  somewhat  resembled  the  bro- 
kers of  modern  commercial  nations. 
Dig.  50,  14,  3 ; Domat,  1.  1,  t.  17,  § 1, 
art.  1. 

PR< )XIM ITV.  Kindred  between  two 
persons.  Pig.  38,  16,  8. 

PROXY,  a person  appointed  in  the 
place  of  another  to  represent  him. 

2.  — In  the  ecclesiastical  law,  a judi- 
cial proctor,  or  one  who  is  appointed  to 
manage  another  man’s  law  concerns,  is 
called  a proxy.  Ayl.  Parerg. 

3.  — The  instrument  by  which  a per- 
son is  appointed  so  to  act,  is  likewise 
called  a proxy. 

4.  — Proxies  are  also  annual  payments, 
made  by  the  parochial  clergy  to  the 
bishop,  &c.,  on  visitations.  Tomb  l>aw 
Dictionary,  h.  t.  Vide  Rutherf.  Inst. 
253 ; Hull’s  Pr.  14. 

5.  — The  right  of  voting  at  an  elec- 
tion of  an  incorporated  company  by 
proxy,  is  not  a general  right,  and  the 
party  claiming  it,  must  show  a special 
authority  for  that  purpose.  Ang.  on 
Corp.  67—69;  1 Paige’s  Ch.  Rep.  590; 

5 Pay’s  Rep.  329;  5 Cowen,  Rep.  426. 

PUBERTY,  in  the  civil  law,  is  the 
age  in  boys,  after  fourteen  years  until 
full  age,  and  in  girls  after  twelve  years 
until  full  age.  Ayl.  Pand.  63 ; Hall's 
Pracfc.  14;  Toull.  Pr.  Civ.  Fr.  tom.  6, 
p.  100  ; lust  1,  22;  pig.  1,  7,  40,  1; 
Code,  5,  60,  3. 

PUBLIC.  By  the  term  the  public, 
is  meant  the  whole  body  politic,  or  all 
the  citizens  of  the  state;  sometimes  it 
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fflgnifies  the  inlmliitants  of  a particular  i 
pluoo,  as  the  New  York  public. 

-•  A distinction  has  been  made  be-  ' 
tween  the  terms  pu/ilir  and  ffcnwalj  they 
an;  sometimes  used  as  synonymous.  The 
former  term  is  applied  strictly  to  that 
which  concerns  all  the  citizens  and  every 
member  of  the  state;  while  the  latter 
includes  a lesser,  though  still  a large 
portion  of  the  community.  Greonl.  Kv 
§ 128. 

e & — When  the  public  interest  and  its 
rights  Conflict  with  those  of  an  indivi- 
dual, the  latter  must  yield.  Co.  Litt. 
1*1.  If,  for  example,  a road  is  required 
for  public  convenience,  and  in  its  course 
it  passes  on  the  ground  occupied  by  a 
house,  the  latter  must  be  torn  down, 
however  valuable  it  may  be  to  the  owner. 
In  such  case  the  law  and  justice  require 
that  tlie  owner  shall  he  fully  iudcmniiicd. 

— This  term  is  sometimes  joined  to 
other  terms,  to  designate  those  things 
which  have  a relation  to  the  public;  as, 
a public  officer,  a public  road,  u public 
passage,  a public  house. 

Public  DEBT.  What  is  due  or  owing 
by  the  government. 

2. — The  constitution  of  the  United 
States  provides,  art.  G,  s.  1,  that  “all 
debts  contracted  or  engagements  entered 
into,  before  the  adoption  of  this  consti- 
tution, shall  be  as  valid  against  the 
United  .States  under  this  constitution,  as 
under  the  confederation. M It  has  inva- 
riably been  the  policy  since  the  revolu- 
tion, to  do  justice  to  the  creditors  of  the 
government.  The  public  debt  has  some- 
times been  swelled  to  a large  amount, 
and  at  other  times  it  has  been  reduced 
to  almost  nothing. 

Public  passage.  This  term  is  sy- 
nonymous with  public  highway,  with 
this  difference ; by  the  latter  is  under- 
stood a right  to  pass  over  the  laud  of 
another;  by  the  former  is  meant  the 
right  of  going  over  the  water  which  is 
on  another’s  land.  Girth.  193;  Hamm. 

N.  P.  195.  Hoc  Passage. 

PUDLlCAN,  civil  law.  A fanner  of: 
the  public  revenue ; one  who  held  a lease  j 
of  some  property  from  the  puhlic  trea- 
sury. Dig.  39,  4,  1,  1 ; Id.  39,  4.  12, 

3;  Id.  39,4, 13. 


PUBLICATION,  is  the  act  by  which 
thing  is  made  public. 

2. — It  differs  from  promulgation, 
q.  v.)  and  see  also  Toullier,  Dr.  Civ. 
'V.  Titre  proliminaire,  u.  59,  for  the  dif- 
ference in  the  meaning  of  these  two 
words. 

8. — Publication  has  different  mean- 
ings. VV  ben  applied  to  a law,  it  signifies 
tile  rendering  public,  the  existence  of 
the  law;  when  it  relates  to  the  opening 
liie  depositions  taken  iu  a ease  in  chan- 
cery, it  means  that  liberty  is  given  to  the 
officer  in  whose  oust- sly  the  depositions 
of  witnesses  in  a cause  are  hxlgud,  cither 
by  consent  of  parties,  or  by  tbe  rules  or 
orders  of  tbe  court,  to  show  the  deposi- 
tions openly,  and  to  give  out  copies  of 
them,  l’ract.  Keg.  2!)7,  ; uarr  cl) 
i‘r.  346;  Blake’s  Ch.  i'r.  143.  When 
it  refers  to  a libel,  it  is  its  communica- 
tion to  a seeond  or  third  person,  or  a 
greater  number.  Holt  on  Libels,  254, 
255,  21)0 ; .Stark,  on  Slander,  350; 
Holt’s  X.  1*.  Rep.  200 ; 2 Bl.  K.  1038; 

1 Samel.  1 12,  n.  (3).  And  when  spoken 
of  a will,  it  signifies  that  the  testator  has 
done  some  act  from  which  it  can  be  con- 
cluded that  lie  intended  the  instrument 
to  operate  as  his  will.  Cruise,  Big.  tit. 
j 38,  e.  5,  s.  47 ; 3 Atk.  161 ; 4 (irecul. 
II.  220;  3 Kawle,  It.  15;  Com.  Big. 
Estates  by  devise,  (K  2.)  Vide  Com. 
Big.  Chancery,  ((J);  Id.  Libel,  (B  1); 
Ibid.  Action  upon  the  case  for  defama- 
tion,)^! 4);  Roscoe’sCr.  Kv.  520;  Bue. 
Ah.  Libel,  B;  Hawk.  P.  C.  B.  1,  e.  73, 
s.  10  ; 3 Ycatcs’s  K.  128;  10  Johns, 
lb  442.  As  to  the  publication  of  an 
award,  see  6 X.  II.  Rep.  86. 

PCBL1CLVXA,  civil  In w.  The  name 
of  an  action  introduced  by  the  pr-ntor 
Publieius,  the  object  of  which  was  to 
recover  a thing  which  had  been  lost. 
Inst.  4,  6,  4;  Big.  6,  2,  1,  16  et  17. 
Its  effects  were  similar  to  those  of  our 
action  of  trover. 

PUBLICITY.  The  doing  of  a thing 
in  the  view  of  all  persons  who  choose  to 
be  present. 

2. — The  law  requires  that  courts 
should  be  open  to  the  public,  there  can 
therefore  be  no  secret  tribunal  (except 
| the  grand  jury,  (q.  v.));  and  all  judg- 
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monte  arc  required  to  bo  giveu  in  pub- 
lic. 

8. — Publicity  must  bo  given  to  the 
acta  of  the  legislature  before  they  cau  lie 
in  force,  but  in  general  their  being  re- 
corded in  a certain  public  office  is  evidence 
of  their  publicity.  Vide  Promulgation  ; 
Publication. 

PUBLISH  Ell.  One  who  docs  by  him- 
self or  his  agents  make  a thing  publicly 
known;  one  engaged  in  the  circulation 
of  books,  pamphlets  and  other  papers. 

2. — The  publisher  of  u libel  is  respon- 
sible as  if  lie  were  the  author  of  it,  and 
it  is  immaterial  whether  he  hiis  any 
knowledge  of  its  contents  or  not.  9 Co. 
59  ; Hawk.  P.  C.  c.  78,  § 10;  4 Mason, 
115;  and  it  is  no  justification  to  him  that 
the  name  of  the  author  accompanies  the 
libel.  10  John.  447;  2 Moo.  & It.  812. 

8. — When  the  publication  is  made  by 
writing  or  printing,  if  the  matter  be  libel- 
lous, the  publisher  may  be  indicted  for 
a misdemeanor,  provided  it  was  made  by 
his  direction  or  consent;  but  if  he  was 
the  owner  of  a newspaper  merely,  and 
the  publication  was  made  by  his  servants 
or  ageuts,  without  any  consent  or  know- 
ledge on  his  part,  he  will  not  be  liable 
to  a criminal  prosecution.  In  cithercasc 
he  will  be  liable  to  an  action  for  damages 
sustained  by  the  party  aggrieved.  7 John. 
200. 

4. — In  order  to  render  the  publisher 
amenable  to  the  law,  the  publication 
must  be  maliciously  made,  but  malice 
will  be  presumed  if  the  matter  be  libel- 
lous. This  presumption,  however,  will 
be  rebutted,  if  the  publication  be  made 
for  some  lawful  purpose,  as,  drawing  up 
a bill  of  indictment,  in  which  the  libel- 
lous words  ure  embodied,  for  the  purpose 
of  prosecuting  the  libeller;  or  if  it  evi- 
dently appear  the  publisher  did  not,  at 
the  time  of  publication,  know  that  the 
matter  was  libellous;  as,  when  a person 
reads  a libel  alone  in  the  presence  of 
others,  without  beforehand,  knowing  it  to 
be  such.  9 Co.  59.  Libel;  Libeller ; 
Publication. 

PU DICITY.  Chastity;  the  abstain- 
ing from  all  unlawful  carnal  commerce 
or  connexion.  A married  woinan  or  a 
widow  may  defend  her  pudicity  as  a 
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maid  may  her  virginity.  Vide  Chattily; 
Rape. 

PUDZELD,  old  Engl,  law,  is  to  be 
free  from  the  payment  of  money  for 
taking  of  wood  in  any  forest.  Co.  Litt 
233  a.  The  same  as  Wttndgeld,  (q.  v.) 

PUKlt.  In  its  enlarged  sense  this 
word  signifies  a child  of  either  sex; 
though  m its  restrained  meaning  it  is 
applied  to  a boy  only. 

2. — A case  once  arose  which  turned 
upon  this  question,  whether  a daughter 
could  take  lands  under  the  description 
of  purr,  and  it  was  decided  by  two  judges 
against  one  that  she  was  entitled.  By. 
837  b;  in  another  case,  it  was  ruled  the 
other  way.  Hob.  33. 

PUERILITY,  in  the  civil  law,  com- 
menced at  the  age  of  seven  years,  the 
end  of  the  age  of  infancy,  and  lasted  till 
the  age  of  puberty,  (q.  v.)  that  is  in 
females  till  the  accomplishment  of  twelve 
years,  anil  in  males,  till  the  age  of  four- 
teen yours  fully  accomplished.  Ayl. 
Pand.  03. 

2. — The  ancient  Homan  lawyers  di- 
vided puerility  into  proximo#  infant ix 
as  it  approached  infancy,  and  into  prun- 
mus  pubertati , as  it  became  nearer  to  pu- 
berty. 0 Toullicr,  n.  109. 

PIIFFEH,  commerce,  contract s,  is  a 
person  employed  by  the  owner  of  pro- 
perty which  is  sold  at  auction  to  bid  it 
up,  and  docs  so  accordingly,  fi>r  the  pur- 
pose of  raising  the  price  upon  bona  fide 
bidders. 

2. — This  is  a fraud  which  at  the  choice 
of  the  purchaser  invalidates  the  sale.  5 
Madd.  R.  37,  440;  3 Madd.  R.  112; 
12  Ves.  4 S3;  1 Fonb.  Eq.  227,  n ; 2 
Kent,  Com.  423;  11  i^erg.  A Rawle, 
SO;  Cowp.  395;  3 Ves.  ju».  628;  6 
T.  li.  642;  2 Pro.  C.  C.  326;  3 T.  K. 
98,  95;  1 P.  A.  Browne,  Rep.  346;  2 
Hayw.  R.  328;  Sngd.  Vend.  16;  4 
Harr,  k McII.  282;  2 Dev.  126;  2 
Const.  Rep.  821 ; 8 Marsh.  526. 

PUIS  DARREIN  CONTINUANCE, 
planting.  These  old  French  words  sig- 
nify since  the  last  continuance. 

2. — Formerly  there  were  formal  ad- 
journments or  continuances  of  the  pro- 
ceedings iu  a suit,  for  certain  purposes, 
from  one  tenu  to  another;  and  during 
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the  interval  the  parties  were  of  course 
out  of  court.  When  any  matter  arose 
which  was  a ground  of  defence,  since  the 
last  continuance,  the  defendant  was  al- 
lowed to  plead  it,  which  allowance  was 
an  exception  to  the  general  rule  that  the 
defendant  can  plead  hut  one  plea  of  ouc 
kind  or  class. 

3.  — By  the  modern  practice  the  par- 
ties are,  from  the  day  when,  by  the  an- 
cient practice,  a continuance  would  have 
been  entered,  supposed  to  bo  out  of 
court,  and  the  pleading  is  suspended  till 
the  day  arrives  to  which,  by  the  ancient 
practice,  the  continuance  would  extern! ; 
at  that  day,  the  defendant  is  entitled,  if 
any  new  matter  of  defence  has  arisen  in 
the  interval,  to  plead  it,  according  to  the 
ancient  plan  puis  darrein  continuance, 
before  the  next  continuance. 

4.  — Pleas  of  this  kiud  may  be  either 
in  abatement  or  in  bar;  and  may  he 
pleaded,  even  after  an  issue  joined,  either 
in  fact  or  in  law,  if  the  new  matter  has 
arisen  after  the  issue  was  joined,  and  is 
pleaded  before  the  next  adjournment. 
Gould  on  PI.  e.  0,  § 123-126;  iSteph. 
PI.  SI,  898;  i>awes on  PI.  173;  1 (’hit. 
PI.  637 ; 5 Peters,  Hep.  232  ; 3 Bl. 
Com.  316  j Arch.  Civ.  PI.  363;  Bae. 
Ah.  Pleas,  Q;  4 Mass.  659;  4 S.  & K. 
238  ; 1 Bailey,  369  ; 4 Verm.  545 ; 11 
John.  424  ; 1 S.  & It.  310. 

PUISNE,  since  born;  the  younger; 
as,  a putsk  judge*  is  an  flaooitte  judge. 

PUNCT1  ATM  )S,  construction.  The 
aet  or  method  of  placing  points  (q.  v.) 
in  a written  or  printed  instrument. 

2.  — By  the  word  point  is  lien;  under- 
stood all  the  points  iu  grammar,  as  the 
comma,  the  scmicolou,  the  colou,  and 
the  like. 

3.  — All  such  instruments  are  to  be 
construed  without  any  regard  to  the 
punctuation ; and  iu  a case  of  doubt,  they 
ought  to  be  construed  in  such  a manner 
that  they  may  have  some  effect,  rather 
than  in  one  in  which  they  would  be  nu- 
gatory. Vide  Toull.  liv.  8,  t.  2,  c.  5,  n. 
430 ; 4 T.  R.  65 ; Barriugt.  on  the  Stat. 
894,  n.  Vide  article  Point*. 

PUNISHMENT,  mm.  law,  is  some 
pain  or  penalty  warranted  by  law,  in- 
flicted on  a person,  for  the  commission 


of  a crime  or  misdemeanor,  or  for  the 
omission  of  the  performance  of  an  act 
required  by  law,  by  the  judgment  and 
command  of  some  lawful  court. 

2.  — The  right  of  society  to  punish,  is 
derived  by  Bcccaria,  Mably,  and  some 
others,  from  a supposed  agreement  which 
the  persons  who  composed  the  primitive 
societies  entered  into,  in  order  to  keep 
order,  and,  indeed,  the  very  existence  of 
the  state.  According  to  others,  it  is  the 
interest  and  duty  of  man  to  live  in  so- 
ciety ; to  defend  this  right,  society  may 
exert  this  principle,  in  order  to  support 
itself,  and  this  it  may  do,  whenever  the 
acts  punishable  would  endanger  the  safety 
of  the  whole.  And  Bcnthain  is  of  opin- 
ion that  the  foundation  of  this  right  is 
hud  iu  public  utility  or  necessity.  Delin- 
quents are  public  enemies,  and  they  must 
he  disarmed  aud  prevented  from  doing 
evil,  or  society  must  be  destroyed.  But, 
if  the  sociul  compact  has  ever  existed, 
says  Livingston,  its  end  must  have  been 
the  preservation  of  the  natural  rights  of 
the  members;  and,  therefore  the  effects 
of  this  fiction  are  the  same  with  those  of 
the  theory  which  takes  abstract  justice 
as  the  foundation  of  t he  right  to  punish  ; 
for  this  justice,  if  well  considered,  is  that 
which  assures  to  each  member  of  the 
state,  the  free  exercise  of  his  rights.  Aud 
if  it  should  he  found  that  utility,  the  last 
source  from  which  the  right  to  punish  is 
derived,  is  so  intimately  united  to  justice 
that  it  is  inseparable  from  it  in  the  prac- 
tice of  law,  it  will  follow  that  every  sys- 
tem founded  on  one  of  these  principles 
must  be  supported  by  the  others. 

3.  — To  attain  their  social  end,  punish- 
ments should  bo  exemplary,  or  capable 
of  intimidating  those  who  might  be 
tempted  to  imitate  the  guilty;  reforma- 
tory, or  such  as  should  improve  the  con- 
dition of  the  convicts;  personal,  or  such 
as  are  least  calculated  to  wound  the  feel- 
ings or  affect  the  rights  of  the  relations 
of  the  guilty;  di risible,  or  capable  of 
being  graduated  ami  proportioned  to  the 
offence,  and  the  circumstances  of  each 
case ; reparable,  on  account  of  the  falli- 
bility of  human  justice. 

4.  — Punishments  are  either  corporal 
or  not  corporal.  The  former  are,  death, 
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which  is  usually  denominated  capital  pun- ' 
ishment;  imprisonment,  which  is  either 
with  or  without  labour;  vide  Peniten- 
tiary; whipping,  in  some  states,  though 
to  the  honour  of  several  of  them,  it  is  not 
tolerated  in  them;  banishment  and  death. 

5.  — The  punishments  which  are  not 
corporal,  are  fines;  forfeitures;  suspen- 
sion or  deprivation  of  some  political  or 
civil  right;  deprivation  of  office,  and 
being  rendered  incapable  to  hold  office ; 
compulsion  to  remove  nuisances. 

6.  — The  object  of  punishment  is  to 
reform  the  offender;  to  deter  him  and 
others  from  committing  like  offences; 
and  to  protect  society.  Vide  4 Bl.  Com. 
7;  Rutherf.  Inst.  B.  1,  cli.  IS. 

7.  — Punishment  to  be  just  ought  to 
bo  graduated  to  the  enormity  of  the 
offence.  It  should  never  exceed  what 
is  requisite  to  reform  the  criminal  and 
to  protect  society;  for  whatever  goes 
beyond  tins,  is  cruelty  and  revenge;  the 
relic  of  a barbarous  nge.  All  the  cir- 
cumstances under  which  the  offender 
acted  should  be  considered.  Vide  Mural 
Insan  it//. 

8.  — The  constitution  of  the  United 
States,  Amendments,  art.  8,  forbids  the 
infliction  of  “ cruel  and  unusual  punish- 
ments.u 

9. - — It  has  been  well  observed  by 
the  author  of  Principles  of  Penal  Law, 
that  u when  the  rights  of  human  nature 
are  not  respected,  those  of  the  citizen  art* 
gradually  disregarded.  Those  eras  are 
in  history  found  fatal  to  liberty,  in  which 
cruel  punishments  predominate.  Lenity 
should  be  the  guardian  of  moderate  gov- 
ernments ; severe  penalties,  the  instru- 
ments of  despotism,  may  give  a sudden 
check  to  temporary  evils,  but  they  have 
a tendency  to  extend  themselves  to  every 
cliiss  of  crimes,  uud  their*  frequency 
hardens  the  sentiments  of  the  people. 
Unc  Ini  ritjoumist:  profluit  <les  crimes. 
The  excess  of  the  penalty  flatters  the 
imagination  with  the  hope  of  impunity, 
and  thus  becomes  an  advocate  with  the 
offender  for  the  jjerpot rating  of  the  of- 
fence.” Vide  Tneorie  des  Lois  Crimi- 
nellos,eh.  2 ; Bac.  on  Primes  and  Punish- 
ments; Merl.  Rep.  mot  Peine;  Dalloz, 
Diet,  mot  Peine ; and  Capital  crimes. 


10.  — Punishments  are  infamous  or 
not  infamous.  Tin*  former  continue 
through  life,  unless  they  have  been  par- 
doned, ami  are  not  dependent  on  the 

I length  of  time  fbr  which  the  party  has 
| been  sentenced  to  suffer  imprisonment ; 
a person  convicted  of  a felony,  peijury, 
and  other  infamous  crimes  cannot,  there- 
fore, bo  a witness  nor  hold  any  office, 
although  the  period  he  may  have  been 
sentenced  to  imprisonment,  may  have 
expired  by  lapse  of  time.  As  to  the 
effect  of  a pardon,  vide  Pardon . 

1 1 .  — Those  punishments  which  are  not 
infamous,  arc  such  as  are  inflicted  on 
persons  for  misdemeanors,  such  ns  as- 
saults and  batteries,  libels,  and  the  like. 
Vide  Crimes;  Infamy;  Penitentiary. 

Punishment  of  dkatii,  is  the  de- 
liberate killing,  according  to  the  forms 
of  law,  of  a person  who  has  been  lawfully 
convicted  of  certain  crimes.  See  Capital 
crimes. 


I 


PU  PI  L,  civil  law.  One  who  is  in  his 
or  her  minority.  Vide  Dig.  1,  7;  Id. 
20,  7,  1,2;  Code,  G,  30,  1H ; Dig.  50, 
Hi,  239.  . One  who  is  in  ward  or  guar- 
dianship. 

PtTILLARITY,  civil  law.  That 
age  of  a person’s  life  which  iueluded  in- 
fancy and  puerility,  (q.  v.) 

PUR,  a corruption  of  the  French  word 
par,  by  or  for.  It  is  frequently  used  in 
old  French  law  phrases ; as,  pur  autre 
vie.  It  is  also  used  in  the  composition 
of  words,  ns  purparty,  purlieu,  purview. 

Pur  autre  vie,  tenures;  these  old 
French  words  signify,  far  another’s  life. 
An  estate  is  said  to  be  pur  autre  vie, 
when  a lease  is  made  of  lands  or  tene- 
ments to  a man,  to  hold  for  the  life  of 
another  person.  2 Bl.  Com.  259;  10 
Vin.  Ah.  296;  2 Supp.  to  Ves.  Jr.  41. 

PURCHASE,  in  its  most  enlarged 
and  technical  sense,  signilies  the  lawful 
acquisition  of  real  estate  by  any  means 
whatever,  except  descent.  It  is  thus 
defined  by  Littleton,  sec.  12,  “ purchase 
is  called  the  possession  of  lands  or  tene- 
ments that  a man  hath  by  his  own  deed 
or  agreement,  unto  which  possession  he 
cometh,  not  by  title  of  descent  from  any 
of  his  ancestors  or  cousins,  but  by  his 
own  deed.” 
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2. — It  follows,  therefore,  that  not  only 
when  a man  acquires  an  estate  by  buying 
it  for  a good  or  valuable  consideration, 
but  also  when  it  is  given  or  devised  to 
him  he  acquires  it  by  purchase.  2 Bl. 
Com.  241. 

8. — There  are  six  ways  of  acquiring 
title  by  purchase,  namely,  1 , by  deed  ; 
2,  by  devise ; 3,  by  execution;  4,  by 
prescription ; 5,  by  possession  or  oceu- 
pancy ; 9,  by  escheat.  In  its  more 
limited  sense,  purchase  is  applied  only 
to  such  acquisitions  of  lands  as  are  ob- 
tained by  way  of  bargain  and  sale  for 
money,  or  some  other  valuable  considera- 
tion. Ib.  Cruise,  Dig.  tit.  30,  s.  1 to  4 ; 
1 Dali.  R.  20.  In  common  parlance, 
purchase  signifies  the  buying  of  real 
estate  and  of  goods  and  eluittels. 

PURCHASER,  in  contract# , a buyer, 
a vendee. 

2.  — It  is  a general  rule  that  all  per- 
sons, capable  of  entering  into  contracts, 
may  become  purchasers  both  of  real  and 
personal  property. 

3.  — But  to  this  rule  there  are  several 
exceptions.  1.  There  is  a class  of  per- 
sons who  arc  incapable  of  purchasing 
except  sub  modo;  and,  2,  another  class, 
who,  in  consequence  of  their  peculiar 
relation  with  regard  to  the  owuers  of  the 
thing  sold,  are  totally  incapable  of  be- 
coming purchasers,  while  that  relation 
exists. 

4.  — 1.  To  the  first  class  belong,  1st, 
infant#  under  the  age  of  tweuty-one 
years,  who  may  purchase,  and  at  their 
full  age  bind  themselves  by  agreeing  to 
the  bargain,  or  waive  the  purchase  with- 
out alleging  any  cause  for  so  doing.  If 
they  do  not  agree  to  the  purchase  after 
their  full  age,  their  heirs  may  waive  it 
in  the  same  manner  they  themselves 
could  have  done.  Cro.  Jac.  320 ; Rolle’s 
Ab.  731  (K);  Co.  Litt.  2 b;  G Mass. 
K.  80;  (5  John.  R.  257. 

5.  — 2dly,  Feme#  coccrty  who  arc  capa- 
ble of  purchasing  but  their  husbands 
may  disagree  to  the  contract,  and  divest 
the  whole  estate;  the  husband  may 
further  recover  back  the  purchase-money. 
1 lsl.Raym.224;  1 Madd.  Ch.  It.  268; 
6 Binn.  R.  429.  When  the  husband 
neither  agrees  nor  disagrees,  the  purchase 


will  be  valid.  After  the  husband's  death, 
the  wife  may  waive  the  purchase  without 
assigning  any  cause  for  it,  although  the 
husband  may  have  agreed  to  it ; and  if, 
after  her  husband’s  death,  she  do  not 
agree  to  it,  her  heirs  may  waive  it.  Co. 
Litt.  3 a;  Dough  R.  452. 

G. — 3dly,  Lunatic#  or  idiot#,  who  aro 
capable  of  purchasing.  It  seems  that 
although  they  recover  their  senses,  they 
cannot  of  themselves  waive  the  purchase; 
yet  if,  after  recovering  their  senses,  they 
agree  to  it,  their  heirs  cannot  set  it  aside. 
2 Bl.  Com.  291,  and  see  3 Day’s  It.  101. 
Their  heirs  may  avoid  the  purchase  when 
they  die  during  their  lunacy  or  idiocy. 
Co.  Litt.  2 b. 

7.  — 2.  It  is  a general  rule  that  trus- 
tees, 2 Bro.  C.  C.  400;  3 Bro.  C.  0. 

•483 ; 1 John.  Ch.  It.  3G ; 3 Desaus. 
Ch.  It.  2G;  3 Binn.  It.  59;  unless  they 
are  nominally  so,  to  preserve  contingent 
remainders,  11  Ves.  Jr.  22G;  agents, 
8 Bro.  I\  C.  42;  13  Ves.  Jr.  95; 
Story,  Ag.  § 9 ; commissioners  of  bank- 
rupts; assignees  of  bankrupts:  solici- 
tors 0)  the  commission,  G Ves.  Jr.  G30, 
n.  b. ; auctioneers  and  creditors  who 
have  been  consulted  as  to  the  mode  of 
side,  G Ves.  Jr.  G17 ; 2 Johns.  Ch.  R. 
257,  or  any  other  persons  who,  by  their 
connexion  with  the  owner,  or  by  being 
employed  concerning  his  affairs,  have 
acquired  a knowledge  of  his  property, 
are  generally  incapable  of  purchasing 
such  property  themselves.  And  so  stern 
is-  the  rule,  that  when  a person  cannot 
purchase  the  estate  himself,  he  cannot 
buy  it,  as  agent  for  another,  9 Ves.  Jr. 
248,  nor  perhaps  employ  a third  person 
to  bid  for  it  on  behalf  of  a stranger,  10 
Ves.  Jr.  381,  for  no  court  is  equal  to 
the  examination  and  ascertainment  of 
the  truth  in  a majority  of  such  cases. 
8 Ves.  Jr.  345. 

8.  — The  obligations  of  the  purchaser 
resulting  from  the  contract  of  sale,  arc, 
1,  to  pay  the  price  agreed  upon  in  the 
contract;  2,  to  takeaway  the  thing  pur- 
chased, unless  otherwise  agreed  upon; 
and  3,  to  indemnify  the  seller  fur  any 
expenses  he  may  have  incurred  to  pre- 
serve it  for  him.  Vide  Sugd.  on  Vend. 
Index,  h.  t.;  Ross  on  Vend.  Index,  h.  t.; 
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Long  on  Sales,  Index,  h.  t. ; 2 Supp.  to 
Vos.  Jr.  449,  207,  478;  Yolv.  45;  2 
Ves.  Jr.  100;  8 Com.  Dig.  349:  3 Com. 
Dig.  108. 

PU RCIT ASE-MONEY,  is  the  con- 

sideratimi  which  is  agreed  to  he  paid  by 
the  purchaser  of  a thing  in  money.  It 
is  the  duty  of  the  purchaser  to  pay  the 
purchnse-moucy  as  agreed  upon  iu  mak- 
ing the  contract,  and,  iu  case*  of  convey- 
ance « J an  estate  before  it  is  paid,  the 
vendor  is  entitled  according  to  the  laws 
of  England,  which  have  been  adopted 
iu  several  of  the  states,  to  a lien  on  the 
estate  sold  for  the  purchase-money  so 
remaining  unpaid.  This  is  called  an 
equitable  lien.  This  doctrine  is  derived 
from  the  civil  law,  Dig.  18,  1,  19.  The 
case  of  Chapman  v.  Tanner,  1 Vent. 
2G7,  decided  in  1 684,  is  the  first  where 
this  doctrine  was  adopted.  7 S.  & R.  73. 
It  was  strongly  opposed,  but  it  is  now 
firmly  established  in  England,  and  in  the 
United  States.  6 Yerg.  R.  50;  4 Bibb, 
R.  239;  1 John.  Ch.  R.  308;  7 Wheat. 
R.  46,  50;  5 Monr.  R.  287;  1 liar.  & 
John.  106;  4 Har.  A John.  522;  l 
Call,  R.  414;  1 Dana,  R.  576;  5 Munf. 
R.  342;  Dev.  Ecj.  R.  163:  4 Hawks, 
It.  256 ; 5 Conn.  468;  2 J.  J.  Marsh. 
830;  1 Bibb,  R.  590. 

2. — But  the  lien  of  the  seller  ex- 
ists only  between  the  parties  and  those 
having  notice  that  the  purchase-money 
has  not  been  paid.  3 J.  .1.  Marsh. 
557  ; 3 Gill  & John.  425;  6 Monr.  R. 
198. 

PURE  DEBT.  In  Scotland,  this 
name  is  given  to  a debt  actually  due,  iu 
contradistinction  to  one  which  is  to  be- 
come due  at  a future  day  certain,  which 
is  culled  a future  debt;  and  one,  due 
provisionally,  iu  a certain  event,  which 
is  called  a contingent  debt.  1 Bell’s 
Com.  315,  5th  cd. 

PlTRB  or  SIMPLE  OBLIGATION,  is  OHO 
which  is  not  suspended  by  any  condition, 
whether  it  has  been  contracted  without 
any  condition,  or,  when  thus  contracted, 
the  condition  luw  been  performed.  Poth. 
Ohl.  n.  176. 

PURGATION,  is  the  clearing  one’s 
self  of  au  offence  charged,  by  denying 
the  guilt  on  oath  or  affirmation. 


2.  — There  were  two  sorts  of  purga- 
tion, the  vulgar,  and  the  canonical. 

3.  — Vulgar  purgation  consisted  in 
superstitious  trials  by  hot  and  cold  wa- 
ter, by  fire,  by  hot  irons,  by  batcll,  by 
corsned,  Ac.,  which  modes  of  trial  were 
adopted  in  times  of  ignorance,  aud  bar- 
barity, and  were  impiously  willed  judg- 
ments of  God . 

4.  — Cauoniiial  purgation  was  the  act 
of  justifying  one's  self,  when  accused  of 
some  offence  in  the  presence  of  a number 
of  persons,  worthy  of  credit,  generally 
twelve,  who  would  swear  they  believed 
the  accused.  See  Compurgator ; Wager 
of  Lmc. 

5.  — In  modem  times,  a man  may 
purge  himself  of  an  offence,  iu  gome 
cases  where  the  facts  are  within  his  own 
knowledge ; for  example,  when  a man  is 
charged  with  a contempt  of  court,  he 
may  purge  himself  of  such  contempt,  bv 
swearing  that  in  doing  the  act  charged, 
he  did  not  intend  to  commit  a contempt. 

PURLIEU,  Eng.  law,  is  a space  of 
land  ucar  a forest,  known  by  certain 
boundaries,  which  was  formerly  part  of 
a forest,  hut  which  has  been  separated 
from  it. 

2. — The  history  of  purlieus  is  this. 
Henry  IL,  on  taking  possession  of  the 
throne,  manifested  so  great  a taste  for 
forests  that  he  enlarged  the  old  ones 
whenever  be  could,  and  by  this  means 
enclosed  many  estates,  which  had  no  out- 
let to  the  public  roads,  and  things  in- 
creased iu  this  way  until  the  reign  of 
king  John,  when  the  public  reclama- 
tions were  so  great  that  much  of  this 
land  was  disforested,  that  is,  no  longer 
had  the  privileges  of  the  forests,  and  the 
land  thus  separated  bore  the  name  of 
purlieu. 

PUR  PARTY.  That  part  of  an  caV 
tate,  which  haring  bceu  held  in  common  j 
by  parceners,  is  by  partition  allotted  to* 
any  of  thorn.  To  make  purparty  is  toi 
divide  and  sever  the  lands  which  fall  toj 
parceners.  Old  Nat.  Hr.  11.  J 

PURPORT,  pleading.  This  wow 
means  the  substaucc  of  a writing,  as  it 
appears  on  the  face  of  it,  to  the  eye  that 
reads  it;  it  differs  from  tenor,  (q.  v.) 
2 Russ,  on  Cr.  365 ; 1 Chit.  Or.  Law, 
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235 ; 1 East,  U.  170,  and  the  eases  in 
the  notes. 

PURPKESTURE,  is,  according  to 
Lord  Coke,  a close  or  enclosure,  that  is, 
when  one  encroaches  or  makes  several 
to  himself  that  which  ought  to  be  in 
common  to  many.  2 Inst.  *28  ; and  sec 
Skene,  verbo  Pourpresture  j GlanviUe, 
lib.  9,  ch.  11,  p.  *239,  note;  Spelm. 
Gloss.  Purprcsture  ; Hale,  de  Port,  Mar.; 
Harg.  Law  Tracts,  84;  *2  Anstr.  GOG; 
Call,  on  Sew.  174  ; Redes.  Tr.  117. 

PURSE.  Iu  Turkey  the  sum  of  five 
hundred  dollars  is  called  a purse.  Merck. 
Diet.  h.  t. 

PURSER.  The  person  appointed  by 
the  master  of  a ship  or  vessel,  whose 
duty  it  is  to  take  care  of  the  ship’s 
books,  in  which  every  thing  on  board  is 
inserted,  as  well  the  names  of  mariners 
as  the  articles  of  merchandize  shipped. 
Rocc.  Ins.  note  9. 

‘2. — The  act  of  congress  concerning  the 
naval  establishment,  passed  March  30, 
1812,  provides,  § 0,  That  the  pursers 
in  the  navy  of  the  United  States  shall 
be  appointed  by  the  president  of  the 
United  States,  by  and  with  the  advice 
and  consent  of  the  senate ; and  that, 
from  and  after  the  first  day  of  May  next, 
no  person  shall  act  in  the  character  of 
purser,  who  shall  not  have  been  thus 
first  uoiuinated  and  appointed,  cxccptiug 
pursers  on  distant  service,  who  shall  not 
remain  in  service  after  the  first  day  of! 
July  next,  unless  nominated  and  ap- 
pointed as  aforesaid.  And  every  purser, 
before  entering  upon  the  duties  of  his 
office,  shall  give  boud,  with  two  or  more 
sufficient  sureties,  in  the  penalty  of  ten 
thousand  dollars,  conditioned  faithfully  , 
to  perform  all  the  duties  of  purser  in  the 
United  States. 

3. — And  by  the  supplementary  act  to 
this  act  concerning  the  naval  establish- 
ment, passed  March  1,  1817,  it  is  en- 
acted, § 1,  That  every  purser  now  in 
service,  or  who  may  hereafter  be  ap- 
pointed, shall,  instead  of  the  bond  re- 
quired by  the  act  to  which  this  is  a 
supplement,  enter  into  bond,  with  two  or 
more  sufficient  sureties,  in  the  penalty  of 
twenty-five  thousand  dollars,  conditioned 
for  the  faithful  discharge  of  all  his  du- 1 


ties  as  purser  in  the  navy  of  the  United 
States,  which  said  sureties  shall  Ik*  ap- 
proved by  the  judge  or  attorney  of  the 
United  States  for  the  district  in  which 
such  purser  shall  reside. 

ri'HSUER,  canon  laic.  The  name 
by  which  the  complainaut  or  plaintiff  is 
known  in  the  ecclesiastical  courts.  3 
Eng.  Eccl.  R.  350. 

i'URVEYOR.  One  employed  in  pro- 
curing provisions.  Vida  Code,  1,  34. 

l‘UR  VIEW.  That  part  of  an  act  of 
the  legislature  which  begins  with  the 
words,  “ Re  it  enacted,”  Ac.,  and  cuds 
before  the  repealing  clause.  Cooke's  R. 
330;  3 Ribb,  181.  According  to  Cow- 
ell, this  word  also  signifies  a conditional 
gift  or  grant.  It  is  said  to  he  derived 
from  the  French  pourvu,  provided.  It 
always  implies  a condition.  Interpreter, 
h.  t. 

PUTATIVE.  Reputed  to  bo  that 
which  is  not.  The  word  is  frequently 
used,  its  putative  father,  (q.  v.),  putative 
marriage,  putative  wife,  aud  the  like. 
And  Toullier,  tome  7,  n.  29,  uses  the 
words  putative  owner,  proprietain  jatfn- 
i tif  Lord  Kumes  uses  the  same  expres- 
sion. Princ.  of  Eq.  391. 

Putative  father.  The  reputed 
father. 

2.  — This  term  is  most  usually  applied 
to  the  father  of  a bastard  child. 

3.  — The  putative  father  is  bound  to 
support  his  children,  and  is  entitled  to 
the  guardianship  and  care  of  them  in 
preference  to  all  persons  but  the  mother. 

1 A shm.  R.  55;  and  vide  7 East,  11  ; 
5 Esp.  R.  131  ; 1 R.  A A.  491  ; Rott, 
P.  L.  499;  1 C.&  P.  2G8;  l R.  A R.  1; 
3 Moore,  R.  211  ; Harr.  Dig.  Rastards, 
VII.;  3 0.  A P.  3G. 

Putative  marriage.  This  marriage 
is  described  by  jurists  as  “ matrimonium 
putativum,  id  eat,  quod  bona  tide  et  so- 
lemnitur  saltern,  opiuioue  conjugis  unius 
justa  contractual  inter  personas  vetitaa 
jungi.”  Ilcrtius,  h.  t.  It  is  a marriage 
contracted  in  good  faith,  and  in  ignorance 
of  the  existence  of  those  facts  which  con- 
stituted a legal  impediment  to  the  iuter- 
marriugc. 

2. — Three  circumstances  must  concur 
to  constitute  this  species  of  marriage. 
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1st.  There  must,  lx;  a Lon  a tides.  One! 
of  the  parties,  at  least,  must  have  been 
ignorant  of  the  impediment,  not  only  at 
the  time  of  the  marriage,  hut  must  also 
have  continued  ignorant  of  it  during  lus 
or  her  life,  because,  if  lie  became  aware 
of  it,  he  was  bound  to  separate  himself 
from  his  wife.  2d.  The  marriage  must 
lx;  duly  solemnized.  3d.  The  marriage 
must  have  been  considered  lawful  in  the 
estimation  of  the  parties,  or  of  that  party  , 
who  alleges  tin;  bona  Jab*. 

3. — A marriage  in  which  these  three 
circumstances  concur,  although  null  and  ( 
void,  will  have  the  cfTect  of  entitling  the 
wife,  if  she  lx;  in  good  faith,  to  enforce 
the  rights  of  property,  which  would  have 
been  competent  to  her  if  the  marriage 
had  been  valid,  and  of  rendering  the 
children  of  such  marriage  legitimate. 

4.  — This  species  of  marriage  was  not 
recognized  by  the  civil  law;  it  was i 
introduced  by  the  canon  law.  It  is 
unknown  to  the  law  of  the  United  States 
and  in  England  and  Ireland.  In  France 
it  has  been  adopted  by  tiie  Code  Civil, 
art.  201,  202.  in  Scotland,  the  ques-l 


tion  has  not  been  settled.  Burge  on  the 
Confl.  of  Laws,  151,  2. 

PUTTING  IN  FEAR.  These  words 
arc  used  in  the  definition  of  a robbery 
from  the  person ; the  offence  must  have 
been  committed  by  putting  in  /car  the 
person  robbed.  3 Inst.  G8  ; 4 Bl.  Com. 
2 1;:. 

2.  — This  is  the  circumstance  which 
distinguishes  robbery  from  ull  other  lar- 
cenies. But  what  force  must  he  used, 
or  what  kind  of  fears  excited,  are  ques- 
tions very  proper  for  discussion.  The 
goods  must  be  taken  against  the  will, 
(q.  v.)  of  the  possessor.  For.  123. 

3.  — There  must  either  be  a putting 
in  fear  or  actual  violence,  though  both 
need  not  be  positively  shown ; for  the 
former  will  he  inferred  from  the  latter, 
and  the  latter  is  sufficiently  implied  in 
the  former.  For  example,  when  a man 
is  suddenly  knocked  down,  and  robbed 
while  he  is  senseless,  there  is  no  fear, 
yet  in  consequence  of  the  violence,  it  is 
presumed.  2 East,  P.  C.  711 ; 4 Binn. 
Rep.  379  ; 3 Wash.  C.  C.  Rep.  209 ; 
2 Chit.  Cr.  Law,  803. 
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QUACK.  One  who,  without  suffi- , 
cient  knowledge,  study  or  previous  pre- 
paration, and  without  the  diploma  of 
some  college  or  university,  undertakes 
to  practice  medicine  or  surgery,  uuder 
the  pretence  that  he  possesses  secrets  iu 
those  arts,  which  he  applies  indiscrimi- 
nately. 

2. — He  is  criminally  answerable  for 
Ins  unskilful  practice,  and  also,  civilly  to 
liis  patient  in  certain  Cases.  Vide  Mala 
praxis  ; Physician* 

QC ABRAMS,  civil  fate.  The  fourth 
part  of  the  whole.  Lienee  the  heir  ex 
quad  mute  / that  is  to  say,  the  fourth 
part  of  the  whole. 

QUADRANT.  In  angular  measures, 
a quadrant  is  equal  to  ninety  degrees. 
Vide  Mcaxurc. 

QUA  URIENNIUM  UTI  LB. — Scotch 

law.  The  four  years  of  a minor  between 
his  age  of  twenty-one  and  twenty-five 
years,  art*  so  culled. 


2. — During  this  period  he  is  permitted 
to  impeach  contracts  made  against  his 
interest  previous  to  his  arriving  at  the 
age  of  twenty-one  years.  ErsL  Prin. 
B.  1,  t.  7,  n.  II);  1 Bell’s  Com.  135, 
5th  ed.j  Ersk.  Inst,  B,  1,  t.  7,  s.  35. 

QUA  DR  I PARTITE.  Ilaviug  four 
parts,  or  divided  into  four  parts;  as,  this 
indenture  quadri partite  made  between 
A B,  of  the  one  part,  C D,  of  the  second 
part,  E F,  of  the  third  part,  and  G H, 
of  the  fourth  part. 

QUA  BROUN,  is  a person  who  is  de- 
scended from  a white  person,  and  another 
person  who  has  an  equal  mixture  of  the 
European  and  African  blood.  2 Bailey 
558.  Vide  Mulatto. 
QUADRUPIilCATTON,  pleading. 

Formerly  this  word  was  used  instead  of 
surrebutter.  1 Bro.  Civ.  Jaw,  4G9,  n. 

Ql’/E  EST  EADEM,  pleading. 
Which  is  the  same. 

2 — When  the  defendant  in  trespass 
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justifies,  and  the  matter  of  the  plea  is 
concluded,  the  trespass  justified  is  the 
same  us  that  complained  of  in  the  decla- 
ration ; this  clause  is  called  aunt  cst 
eadcvi.  Gould.  PI.  c.  3,  s.  7!),  80. 

8. — The  form  is  as  follows : u which 
are  the  same  assaulting,  heating  and  ill- 
treating,  the  said  .John,  in  the  said 
declaration  mentioned,  uud  whereof  the 
said  John  hath  above  thereof  complained 
against  the  said  James."  Vide  1 Saund. 
14,  208,  n.  2 ; 2 lb.  5,  a,  n.  3 ; Arehb. 
Civ.  PI.  217. 

QUiEllE,  practice.  A word  fre- 
quently used  to  deuotc  that  an  inquiry 
ought  to  be  made  of  a doubtful  thiug. 
2 Hill.  Ab.  400. 

QUiERENS  NON  INYENIT  PLE- 
GIUM,  practice.  The  plaintiff  has  not 
found  ptedge.  The  return  made  by  the 
sheriff  to  a writ  directed  to  him  with  this 
clause,  namely,  si  A faccrit  B securum 
de  da  more  sub  pn>sr<piand/>  when  the 
plaintifT  has  neglected  to  find  sufficient 
security.  F.  N.  B.  38. 

QUAESTOR.  The  name  of  a magis- 
trate of  ancient  Rome. 

QUAKERS.  A sect  of  Christians. 

2. — Formerly  they  were  much  perse- 
cuted on  account  of  their  peaceable  prin- 
ciples which  forbade  them  to  bear  arms, 
and  they  were  denied  many  rights  be- 
cause they  refused  to  make  corporal 
oath.  They  are  relieved  in  a great  de- 
gree from  the  consequent  penalties  for 
refusing  to  bear  arms ; and  their  affir- 
mations are  every  where  in  the  United 
States,  as  is  believed,  taken  instead  of 
their  oaths. 

QUALIFICATION.  Having  the  re- 
quisite qualities  fora  thing;  as,  to  be 
president  of  the  United  States,  the  can- 
didate must  possess  certain  qualifications. 
See  President  of  tlu'.  U.  8. 

QUALIFIED.  This  term  is  fre- 
quently used  in  law.  A man  has  a 
qualified  property  in  animals  ferte  na- 
turae, while  they  remain  in  his  power, 
but,  as  soon  as  they  regain  their  liberty, 
his  property  in  them  is  lost.  A man 
has  a qualified  right  to  recover  property 
of  which  he  is  not  the  owner,  but  which 
was  unlawfully  taken  out  of  his  posses- 
sion. Rut  this  right  may  be  defeated 


! by  the  owner  bringing  a suit  or  claiming 

1 the  property.  Vide  Animuh$  Tracer. 

QUALITY,  persons.  The  state  or 
condition  of  a person. 

2.  — Two  contrary  qualities  cannot  be 
in  the  same  person  at  the  same  time. 
Dig.  41,10,4. 

3.  — Every  one  is  presumed  to  know 
the  quality  of  the  person  with  whom  he 
is  contracting. 

4.  — In  the  United  States,  the  people 
happily  ure  all  upon  an  equality  iu  their 
civil  and  political  rights. 

Quality,  pleading.  What  distin- 
guishes one  thing  from  another  of  the 
same  kind. 

2. — It  is  in  general  necessary,  when 
the  declaration  alleges  an  injury  to  the 
goods  and  chattels,  or  any  contract  re- 
lating to  them,  that  the  quality  should 
be  stated  ; and  it  is  also  essential,  in  an 
action  for  the  recovery  of  ratal  estate, 
that  its  quality  should  be  shown  ; as, 
whether  it  consists  of  houses,  lands,  or 
other  hereditaments,  whether  the  lands 
are  meadow,  pasture  or  arable,  &c.  The 
same  rule  requires  that,  in  an  action  for 
an  injury  to  real  property,  the  quality 
should  be  shown.  Stopli.  PI.  214,  215. 
Vide,  as  to  the  various  qualities,  Ayl. 
l’and.  [00]. 

QUA 31  DILI  SE  RENE  GESSERIT, 
as  long  ns  he  shall  behave  himself  well. 
A clause  inserted  in  commissions,  when 
such  instruments  were  written  in  Latin, 
to  signify  the  tenure  by  which  the  officer 
held  his  office. 

QUANDO  ACCIDERINT,  in  plead- 
ing, practice.  When  they  may  happen. 
When  a defendant,  executor,  or  admin- 
istrator pleads  plene  administrate it}  the 
plaintiff  may  pray  to  have  judgment  of 
assets  quando  accidcrint.  Dull.  N.  P. 
1G9;  Rac.  Ab.  Executor,  31. 

2. — Ry  taking  a judgment  in  this 
form  the  plaintiff  admits  that  the  de- 
fendant has  fully  administered  to  that 
time.  1 Pet.  0.  C.  R.  442,  u.  Vide 
11  Vin.  Ab.  379;  Com.  Dig.  Pleader, 

2 D 9. 

QUANT!  31  INGRES,  is  the  name  of 
a particular  action  in  Louisiana.  An 
action  quanti  ntinoris  is  one  brought  for 
the  reduction  of  the  price  of  a thing  sold, 
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in  consequence  of  defects  in  the  thing 
which  is  the  object  of  the  sale. 

-• — Such  action  must  Ikj  commenced 
within  twelve  months  from  the  date  of 
the  sale,  or  from  the  time  within  which 
the  defect  become  known  to  the  pur- 
chaser. 3 Mart.  N.  S.  287:  11  Mart. 
Lo.  R.  11. 

QUANTITY,  ptcarfiny.  That  which 
is  susceptible  of  measure. 

-• — It  is  a general  rule  that,  when  the 
declaration  alleges  an  injury  to  goods  and 
chattels,  or  any  contract  relating  to  them, 
their  quantity  should  lie  stated.  And  in 
actions  for  the  recovery  of  real  estate, 
the  quantity  of  the  land  should  be  speci- 
fic!. Bract.  431,  aj  11  Co.  25  b,  55  a ; 
Doct.  R 85,  86;  1 East,  It.  441;  8 
East,  It.  357 ; 18  East,  It.  102:  Steph. 
R 314,  315. 

QUANTUM  MERUIT, fading.  As 

much  as  he  has  deserved.  When  a per- 
son employs  another  to  do  work  for  him, 
without  any  agreement  as  to  his  compen- 
sation, the  law  implies  a promise  from 
the  employer  to  the  workmau  that  he 
will  pay  him  for  his  sendees,  as  much 
ns  he  may  deserve  or  merit.  In  such 
ease  the  plaintiff  may  suggest  in  his 
declaration  that  the  defendant  promised 
to  pay  him  as  much  as  lie  reasonably 
deserved,  and  then  aver  that  his  trouble 
was  worth  such  a sum  of  money,  which 
the  defendant  has  omitted  to  pay.  This 
is  called  an  assumpsit  on  a uimntum  rtu> 
ruit.  2 111.  Com.  162, 3 : 1 Vin.  Ab.  346; 
2 Phil.  Ev.  82. 

2. — When  there  is  an  express  con- 
tract for  u stipulated  amount  and  mode 
of  compensation  for  services,  the  plaintiff 
cannot  abandon  the  contract  and  resort 
to  an  action  for  a quantum  meruit  ou  an 
implied  assumpsit.  18  .John.  It.  169; 
14  John.  It.  326;  10  Scrg.  & Itawle, 
236.  Ned  vide  7 Crunch,  2!)!);  Stark. 
It.  277;  S.  C.  Holt’s  N.  P.  236;  10 
John.  Hop.  36;  12  John.  It.  374;  18 
John.  It.  56,94,  359;  14  John.  It.  326; 
5 M.  A W.  114;  4 (\  & P.  93 ; 4 Sc.  N. 
S.  374 ; 4 Taunt.  475 ; 1 Ad.  A E.  338; 
Addis,  on  Contr.  214. 

QUANTUM  VALE  BAT,  pkadiny. 
As  much  as  it  was  worth.  When  goods 
are  sold,  without  specifying  any  price, 
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the  law  implies  a promise  from  the  buyer 
to  the  seller  that  ho  will  pay  him  for 
them  as  much  as  they  were  worth. 

2. — The  plaintiff  may,  in  such  case, 
suggest  in  this  declaration  that  the  de- 
fendant promised  to  pay  him  as  much 
as  the  said  goods  were  worth,  and  then 
aver  they  were  wortli  so  much,  which  the 
defendant  has  refused  to  pay.  Vide  the 
authorities  cited  under  the  article  Quan- 
tum. meruit. 

QUARANTINE,  rommerce,  crim. 
bur,  is  the  space  of  forty  days,  or  a less 
quantity  of  time,  during  which  the  crew 
of  a ship  or  vessel  coming  from  a port 
or  place  infected  or  supi*osed  to  be  in- 
fected with  disease,  are  required  to  re- 
main on  board  after  their  arrival,  before 
they  can  lie  permitted  to  laud. 

2.  — The  object  of  the  quarantine  is  to 
ascertain  whether  the  crew  are  infected 
or  not. 

3.  — To  break  the  quarantine  without 
legal  authority  is  a misdemeanor.  1 Russ, 
on  Cr.  133. 

4.  — In  cases  of  insurance  of  ships,  the 
insurer  is  responsible  when  the  insurance 
extends  to  her  being  moored  in  port  24 
hours  in  safety,  although  she  may  have 
arrived,  if  before  the  24  hours  are  ex- 
pired she  is  ordered  to  perform  quaran- 
tine, if  auy  accident  contemplated  by  the 
policy  occur.  1 Marsh,  ou  Ins.  264. 

Quarantine,  inheritance*,  riyhts,  is 
the  space  of  forty  days  during  which  a 
widow  has  a right  to  remain  iu  her 
late  husband’s  principal  mansion,  im- 
mediately after  his  death.  The  right  of 
the  widow  is  also  called  her  quarantine. 

2. — Iu  some,  perhaps  all  the  states  of 
the  United  States,  provision  lias  becu 
expressly  made  by  statute  securing  to 
the  widow  this  right  for  a greater  or 
lesser  space  of  time.  In  Massachusetts, 
Mass.  Rev.  St.  411,  and  New  York,  4 
Kent,  Com.  62,  the  widow  is  entitled  to 
the  mansion  house  for  forty  days.  In 
Ohio,  for  one  year,  Walk.  Intr.  231, 324. 
In  Alabama,  Indiana,  Illinois,  Kentucky, 
Missouri,  New  Jersey,  Rhode  Island  and 
Virginia,  she  may  occupy  till  dower  is 
assigned;  in  Indiana,  Illinois,  Kentucky, 
Missouri,  New  Jersey  and  Virginia,  she 
may  also  occupy  the  plantation  or  ines- 
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Bunge.  In  Pennsylvania  the  statute  of  I 
9 lien.  8, c.  7, is  in  force,  Rob.  Dig.  170, ' 
by  which  it  is  declared  that  u a widow 
shall  tarry  in  the  chief  house  of  her  hus- 
band forty  days  after  his  death,  within 
which  her  dower  shall  be  assigned  her.” 
In  Massachusetts  the  widow  is  entitled  to 
support  for  forty  days;  in  North  Carolina 
for  one  year. 

3. — Quarantine  is  a personal  right, 
forfeited  by  implication  of  law,  by  a 
second  marriage.  Co.  Litt.  32.  See  Ind. 
Rev.  L.  209;  1 Virg.  Rev.  C.  170;  Ala. 
L.  260;  Misso.  St.  229;  111.  Rev.  L. 
237 ; N.  J.  Rev.  C.  397 ; 1 Ken.  Rev. 
L.  573.  See  line.  Ab.  Dower,  B ; Co. 
Litt.  32,  b;  Id.  34,  b;  2 Inst.  16,  17. 

QUARK  CLAUSUM  FREGIT. 
Wherefore  he  broke  the  close.  In  ac- 
tions of  trespass  to  real  estate  the  de- 
fendant is  charged  with  breaking  the 
close  of  the  plaintiff.  Formerly  the 
original  writ  in  such  a case  was  a writ 
of  trespass  cpiare  clausum  fregit,  now  the 
charge  of  breaking  the  close  is  laid  in 
the  declaration.  See  Clt*c;  Tremnus. 

QUAKE  EJECIT  INFRA  TERM  I- 
NUM.  Wherefore  did  ho  eject  within 
the  term.  The  name  of  a writ  which 
lies  for  a lessee,  who  has  been  turned 
out  of  his  farm  before  the  expiratiou  of 
bis  term  or  lease,  against  the  feoffee  of 
the  land,  or  the  lessor  who  ejecta  him. 
This  has  given  way  to  the  action  of 
ejectment.  3 Bl.  Coni.  207. 

QUARK  IMPED  IT,  Eng.  erd.  law. 
The  name  of  a writ  directed  by  the  king 
to  the  sheriff,  by  which  he  is  required 
to  command  certain  persons  by  name  to 
permit  him,  the  king,  to  present  a fit 
person  to  a certain  church,  which  is  void, 
and  which  belongs  to  his  gift,  and  of 
which  the  said  defendants  hinder  the 
king,  as  it  is  said,  and  unless,  Ac.  then 
to  summon,  Ac.  the  defendants  so  that 
they  be  and  appear,  Ac.  F.  N.  B.  74. 

QUAKE  OBSTKUXIT.  The  name 
of  a writ  formerly  used  in  favour  of  one 
who  having  a right  to  pass  through  his 
neighbour's  grounds,  was  prevented  en- 
joying such  right,  because  the  owner  of 
the  grounds  had  obstructed  the  way. 

T.  L. 

QUARREL.  A dispute;  a difference. 


In  law,  particularly  in  releases,  which 
are  taken  most  strongly  against  the  re- 
leasor, when  a man  releases  all  quarrels 
he  is  said  to  release  all  actions,  real  and 
personal.  8 Co.  153. 

QUARRY.  A place  whence  stones 
arc  dug  for  the  purpose  of  being  em- 
ployed in  building,  making  roads,  and 
the  like. 

2. — I?  hen  a farm  is  let  with  an  open 
quarry,  the  tenaut  may,  when  not  re- 
strained  by  his  contract,  take  out  the 
stone,  hut  he  lias  no  right  to  ojtcn  uew 
quarries.  Vide  Mine*;  Haste. 

QUART,  measures.  A quart  is  a 
liquid  measure  containing  one-fourtli 
part  of  a gallon. 

QUARTER.  A measure  of  length, 
equal  to  four  inches.  Vide  Measure. 

To  quarter.  A barbarous  punish- 
ment formerly  inflicted  ou  criminals  by 
tearing  them  to  pieces  by  means  of  four 
horses,  one  attached  to  each  limb. 

Quarter  day.  One  of  the  four  days 
of  the  year  on  which  rent  payable  quar- 
terly becomes  due. 

Quarter  DOLLAR,  money,  a silver 
coin  of  the  United  States  of  the  value 
of  twenty-five  cents. 

2. — It  weighs  one  hundred  and  three 
and  one-eighth  grains.  Of  one  thousand 
parts,  nine  hundred  are  of  pure  silver  and 
one  hundred  of  alloy.  Act  of  January 
18, 1837,  s.  8 and  9,  4 Sharsw.  L.  U.  8. 
2523,  4.  Vide  Money. 

Quarter  eagle,  money,  a gold  coin 
of  the  United  States  of  the  value  of  two 
dollurs  and  a half. 

2. — It  weighs  sixty-four  and  one-half 
grains.  Of  one  thousand  parts,  nine 
hundred  are  of  pure  gold,  and  one  hun- 
dred of  alloy.  Act  of  January  18,  1837, 
s.  8 and  10,  4 Sharsw.  cont.  of  Story’s 
L.  U.  S.  2523,  4.  Vide  Money. 

Quarter  seal.  The  seal  kept  by 
the  director  of  the  chancery  iu  Scotland 
is  so  called.  It  is  iu  the  shape  and  im- 
pression of  the  fourth  part  of  the  great 
seal.  Bell’s  Scotch  Law  Diet.  h.  t. 

Quarter  sessions.  A court  bearing 
this  name,  mostly  invested  with  the  trial 
of  criminals.  It  takes  its  uarnc  from 
sitting  quarterly  or  once  in  three  months. 

2. — The  English  courts  of  quarter 
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sessions  were  erected  during  the  reign  < 
of  Edward  III.  Vide  Stat.  30  Edw.  3; 
Orabb’s  Eng.  U 27*. 

Quautkr  YKAIt.  In  the  computation 
of  time,  a quarter  year  consists  of  ninety- 
one  days.  Co.  Lift.  135  b;  2 Roll.  Ab. 
621,  I.  40;  Rev.  Stat.  of  N.  Y.  part  1, 
o.  19.  t.  I,  § 8. 

QUARTERING  OF  SOLDIERS. 
The  constitution  of  the  United  States, 
Amendin.  art.  3,  provides  that  “no  sol- 
dier shall  in  time  of  peace  be  quartered, 
in  any  house,  without  the  consent  of  the 
owner,  nor  in  time  of  war  but  in  a man- 
ner to  be  prescribed  by  law.”  By  quar- 
tering is  understood  boarding  and  lodging 
or  either.  Kneycl.  Auier.  h.  t. 

QUARTEROON.  One  who  has  had 
one  of  his  grand  parents  of  the  black  or 
African  race. 

QUARTO  DIE  ROST.  Thefourthday 
inclusive  after  the  return  day  of  the  writ 
is  so  called.  This  is  the  day  of  appear- 
ance given  ex  gratia  curia. 

T< > QUASH,  practice,  is  to  overthrow 
or  annul. 

2. — When  proceedings  are  clearly 
irregular  and  void  the  courts  will  quash 
them,  both  in  civil  and  criminal  cases : 
for  example,  when  the  array  is  clearly 
irregular,  as  if  the  jurors  have  been 
selected  by  persons  not  authorized  by 
law,  it  will  In;  quashed. 

2. — In  criminal  eases,  when  an  indict- 
ment is  so  defective  that  no  judgment 
can  be  given  upon  it,  should  the  defend- 
ant be  convicted,  the  court,  upon  appli- 
cation, will  in  general,  quash  it  ; as  if 
it  have  no  jurisdiction  of  the  offence 
charged,  or  when  the  matter  charged  is 
not  indictable.  1 Burr.  516,  643;  Audr. 
226.  When  the  application  to  quash  is 
made  on  the  part  of  the  defendant,  the 
court  generally  refuses  to  quash  the  in- 
dictment when  it  appears  some  enormous 
crime  has  been  committed.  Com.  Dig. 
Indictment,  II ; Wils.  325;  1 Salk.  372; 

3 T.  R.  621 ; 6 Mod.  42;  3 Burr.  1841 ; j 
5 Mod.  13;  Bac.  Abr.  Indictment,  K; 
when  the  application  is  made  on  the  part 
of  the  prosecution,  the  indictment  will 
be  (juashed  whenever  it  is  defective  so  1 
that  the  defendant  cuunot  be  convicted,  ' 
and  the  prosecution  appears  to  be  bona  | 


fide.  If  the  prosecution  be  instituted 
by  the  attorney  general,  he  may,  in  some 
states,  enter  a nolle  prosequi,  which  has 
the  same  effect.  1 Dougl.  239,  240. 
The  application  should  lie  made  before 
plea  pleaded.  Leach,  1 1 ; 4 St.  Tr.  232 ; 
1 Hale,  35;  Fost.  231  ; and  before  the 
! defendant  s recognizance  has  been  for- 
feited. 1 »Salk.  380.  Vide  Cassetur 
I Breve. 

QUASI,  a Latin  word  in  frequent 
use  in  the  civil  law,  signifying  as  i/t  al- 
most. It  marks  the  resemblance,  and 
supposes  a little  difference  between  two 
objects.  Dig.  b.  11,  t.  7,  1.  8,  § 1. 
Civilians  use  the  expressions  quasi-con- 
, tractus,  quasi-dclict um,  quasi-possessio, 

I quasi-traditio,  &e. 

Quasi-affinity,  a term  used  in  the 
| civil  law  to  designate  the  affinity  which 
exists  between  two  persons,  one  of  whom 
has  been  betrothed  to  the  kindred  of  the 
other,  hut  who  have  never  been  married. 
For  example,  my  brother  is  betrothed 
to  Maria,  and,  afterwards,  before  -mar- 
riage he  dies,  there  then  exists  between 
Maria  and  me  a quasi-affinity. 

2. — The  history  of  England  furnishes 
an  example  of  this  kind.  Catherine  of 
Arragon  was  betrothed  to  the  brother  of 
Henry  VIII.  Afterwards  Henry  mar- 
ried her,  aud,  under  the  pretence  of  this 
quasi  affinity,  he  repudiated  her,  because 
the  -marriage  was  incestuous. 

Quasi-CONTRACTUS,  a term  used  in 
the  civil  law.  A quasi-contract  is  the 
act  of  a person,  j>ermittcd  by  law,  by 
which  he  obligates  himself  towards  an- 
other, or  by  which  another  binds  him- 
self to  him,  without  any  agreement  be- 
tween them. 

2. — By  article  2272  of  the  Civil  Code 
of  Louisiana,  which  is  translated  from 
article  1371  of  the  Code  Civil,  quasi 
contracts  are  defined  to  be  “ the  lawful 
and  purely  voluntary  acts  of  a man, 
from  which  there  results  any  obligation 
whatever  to  a third  person,  aud  some- 
times a reciprocal  obligation  between  the 
parties.”  In  contracts,  it  is  the  consent 
of  the  contracting  purties  which  pro- 
duces the  obligation ; in  quasi-con  tracts 
no  consent  is  required,  and  the  obliga- 
tion arises  from  the  law  or  natural  equity, 
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on  tlic  facts  of  the  ease.  These  aets  are 
called  quasi-contracts,  because,  without 
being  contracts,  they  bind  the  parties  as 
contracts  do. 

3.  — Quasi-contracts  may  be  multiplied 
almost  to  infinity.  They  arc,  however, 
divided  into  five  classes  : such  as  relate 
to  the  voluntary  and  spontaneous  man- 
agement of  the  affairs  of  another,  with- 
out authority ; the  administration  of 
tutorship;  the  management  of  common 
property ; the  acquisition  of  an  inherit- 
ance; and  the  payment  of  a sum  of 
money  or  other  thing  by  mistake,  when 
nothing  was  due. 

4.  — 1.  Nrfjntiorum  gestio.  When  a 
man  undertakes,  of  his  own  accord,  to 
manage  the  affairs  of  another,  the  per- 
son assuming  the  agency  contracts  the 
tacit  engagement  to  contiuuc  it,  and  j 
complete  it,  until  the  owner  shall  bo  in 
a condition  to  attend  to  it  himself.  The 
obligation  of  such  a person  is,  1st,  to 
act  for  the  benefit  of  the  absentee ; 2dly, 
be  is  commonly  answerable  for  the 
slightest  neglect ; 3dly,  he  is  hound  to 
render  an  account  of  his  management. 
Equity  obliges  tho  proprietor,  whose 
business  has  been  well  managed,  1st,  to 
comply  with  the  engagements  contracted 
by  the  manager  in  his  name ; 2dly,  to 
indemnify  the  manager  in  all  the  en- 
gagements he  has  contracted ; and,  Sdly, 
to  reimburse  him  all  useful  aud  neces- 
sary expenses. 

5.  — 2.  Tutorship  or  guardianship,  is 
the  second  kind  of  quasi-contracts,  there 
being  no  agreement  between  the  tutor 
and  minor. 

— 3.  When  a person  has  the  man- 
agement of  a common  property  owned 
by  himself  and  others,  not  as  partners, 
he  is  bound  to  account  for  the  profits, 
and  is  entitled  to  be  reimbursed  for  the 
expenses  which  he  has  sustained  by  vir- 
tue of  the  quasi-contract  which  is  created 
by  his  act,  called  commumo  bonorum. 

7.  — 4.  The  fourth  class  is  the  aditio 
luvreditatiSf  by  which  the  heir  is  bound 
to  pay  the  legatees,  who  cannot  be  said 
to  have  any  contract  with  him  or  with 
the  deceased. 

8.  — 5.  lml chit l solutio,  or  the  pay- 
ment to  one  of  what  is  not  due  to  him, 
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if  made  through  any  mistake  in  fact,  or 
even  in  law,  entitles  him  who  made  the 
payment,  to  an  action  against  the  re- 
ceiver for  repayment,  condictio  imkbitu 
This  action  does  not  lie,  1,  if  the  sum 
paid  was  due  ex  cquUate,  or  by  a natural 
obligation  ; *2,  if  he  who  made  the  pay- 
ment knew  that  nothing  w;is  due,  for 
qui  considto  daf  quod  non  debebut,  priB~ 
sumitur  donate. 

9.  — Each  of  those  quasi-contracts  has 
an  affinity  with  some  contract ; thus  the 
management  of  the  affairs  of  another 
without  authority,  and  tutorship,  are 
conijMired  to  a mandate;  the  community 
of  property,  to  a partnership;  the  ac- 
quisition of  an  inheritance,  to  a stipula- 
tion ; and  the  payment  of  a thing  which 
is  not  due,  to  a loan. 

10.  — All  persons,  even  infants  and 
persons  destitute  of  reason,  who  are  con- 
sequently incapable  of  consent,  may  be 
obliged  by  the  quasi-contract,  which  re- 
sults from  the  act  of  another,  and  may 
also  oblige  others  in  their  favour;  for  it 
is  not  consent  which  forms  these  obliga- 
tions; they  are  contracted  by  the  act  of 
another,  without  any  act  on  our  part. 
The  use  of  reason  is  indeed  required  in 
the  person  whose  act  forms  the  quasi- 
contract, hut  it  is  not  required  in  the 
person  by  whom  or  in  whose  favour  the 
obligations  which  result  from  it  are  con- 
tracted. For  iustance,  if  a person  un- 
dertakes the  business  of  an  infant  or  a 
lunatic;  this  is  a quasi-contract,  which 
obliges  the  infant  or  the  lunatic  to  tho 
person  undertaking  his  affairs,  for  what 
he  has  beneficially  expended,  and  reci- 
procally obliges  the  person  to  give  an 
account  of  his  administration  or  manage- 
ment. 

1 1 .  — There  is  no  term  in  tho  common 
law  which  answers  to  that  of  quasi-con- 
tract; many  quasi-contracts  may  doubt- 
less be  classed  among  implied  contracts; 
there  is,  however,  a difference  between 
them,  which  nu  example  will  make 
manifest.  In  case  money  should  be 
paid  by  mistake  to  a minor,  it  may  bo 
recovered  from  him  by  the  civil  law, 
because  his  consent  is  not  necessary  to 
a quasi-contract;  but  by  the  common 
law,  if  it  can  be  recovered,  it  must  be 
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upon  an  agreement  to  which  the  law 
presumes  he  has  con  stinted,  ami  it  is 
doubtful,  upon  principle,  whether  such 
recovery  could  be  had. 

Sec  generally,  Just  Inst  b.  3,  t.  28; 
Dig.  b.  3,  tit.  5;  Ayl.  Pand.  b.  4;  tit. 
31;  1 Bro.  Civil  Law,  386;  Ersk.  Pr. 
Laws  of  Scotl.  b.  8,  tit.  3,  s.  10;  Par- 
dcssus,  Dr.  Com.  u.  192,  ct  scq. ; Poth. 
Ob.  n.  113,  et  set;. ; Merlin,  Hop.  mot 
Quasi-eon  tract;  Mcnestrier,  Lc<;ods  Klein, 
du  Droit  Civil  Domain,  liv.  3,  tit.  28; 
Civil  Code  of  Louisiana,  b.  3,  tit.  5; 
Code  Civil,  liv.  3,  tit.  4,  c.  1. 

Quasi  corporations.  This  terra  is 
applied  to  such  bodies  or  municipal  sm 
cioties,  which  though  not  vested  with 
the  general  powers  of  corporations,  are 
yet  recognised  by  statutes,  or  immemo- 
rial  usage  as  persons  or  aggregate  corpo- 
rations, with  precise  duties  which  may 
be  enforced,  and  privileges  which  may 
be  maintained  by  suits  at  law.  They 
luay  be  considered  qua  corporations,  with 
limited  powers,  co-extcnsive  with  the  du- 
ties imposed  upon  them  by  statute  or 
usage;  but  restrained  from  a general 
use  of  the  authority,  which  belongs  to  | 
those  metaphysical  persons  by  the  com- 
mon law. 

2. — Among  quasi  corporations  may  be 
ranked  towns,  townships,  parishes,  hun- 
dreds, and  other  political  divisions  of 
counties,  which  are  established  without  J 
an  express  charter  of  incorporation ; | 
commissioners  of  a county,  supervisors 
of  highways,  overseers  of  the  poor,  loan  1 
officers  of  a county,  and  the  like,  who 
are  invested  with  corporate  powers  sub  | 
motto,  uud  for  a few  specified  purposes 
only.  But  not  such  a body  as  the  Gen-  j 
oral  Assembly  of  the  Presbyterian 
church,  which  has  not  the  capacity  to  j 
sue  and  be  sued.  4 Whart.  531.  Sec 
2 Kent,  Comm.  2*24;  Aug.  on  Corp.  , 
It);  13  Mass.  192;  18  John.  It.  422; 

1 Cowen,  It.  258,  and  the  uotc;  2 
Wend.  K.  109;  7 Mass.  It.  187;  2 
Pick.  It.  352 ; 9 Mass.  Bcp.  250 ; 1 
Grcenl.  It.  303 ; 2 John.  Ch.  Hep. 
325 ; 1 Cowen,  680 ; 4 Wharton,  It. 
631,  598. 

Quasi  delict,  civil  law , is  an  act  t 
whereby  a person,  without  malice,  but  ( 


by  fault,  negligence  or  imprudence  not 
legally  excusable,  causes  injury  to 
another. 

2. — A quasi  delict  may  he  public  or 
private;  the  neglect  of  the  affairs  of  a 
community,  when  it  is  our  duty  to  at- 
tend to  them,  may  Ik;  a crime  ; the 
neglect  of  a private  matter,  under  similar 
circumstances,  may  be  the  ground  of  a 
civil  action,  Bowy.  Mod.  CJ.  L.  e.  43, 
p.  265. 

Quasi-Offences,  torts,  a term  used 
in  the  civil  law,  are  those  acts  which 
1 although  not  committed  by  the  persons 
responsible  for  them,  are  by  implication 
of  law  supposed  to  have  been  committed 
by  their  command,  by  other  persons  for 
whom  they  are  answerable.  They  are 
' also  injuries  which  have  been  caused  by 
one  person  to  another,  without  any  in- 
tention to  hurt  them. 

2.  — Of  the  first  class  of  auasi-offences 
are  the  injuries  occasioned  by  agents  or 
servants  iu  the  exercise  of  their  employ* 
meats.  A master  is,  therefore,  liable  to 
he  sued  for  injuries  occasioned  by  tho 
neglect  or  unskilfulness  of  his  servant 
while  in  the  course  of  his  employment, 
though  the  act  was  obviously  tortious 
and  against  the  master’s  consent ; as,  for 
fraud,  deceit,  or  other  wrongful  act.  1 
Salk.  280;  Oro.  Jac.  473;  1 Str.  653; 
Roll.  Abr.  95,  1.  15;  1 East,  106;  2 
H.  Bl.  442;  3 Wills.  313;  2 Bl.  Hep. 
845  ; 5 Biun.  540 ; sed  vide,  Com.  Dig. 
tit.  Action  on  the  case  for  deceit,  B.  A 
master  is  liable  for  a servant's  negligent 
driving  of  a carriage  or  navigating  a 
ship;  l East,  105;  or  for  a libel  in- 
serted in  a newspaper  of  which  defendant 
was  proprietor.  1 B.  & P.  409.  The  mas- 
ter is  also  liable  not  only  for  the  acts  of 
those  immediately  employed  about  him, 
but  even  for  the  acts  of  a sub-agent,  how- 
ever remote,  if  committed  in  the  course 
of  his  service,  1 Bos.  & P.  404  ; 6 T. 
H.  411;  and  a corporate  company  are 
liable  to  be  sued  for  the  wrongful  acts  of 
their  servants ; 3 Camp.  403 ; when  not, 
see  4 M.  & 8.  27. 

3.  — But  the  wrongful  or  unlawful 
acts  must  he  committed  in  the  course  of 
the  servant's  employment,  and  while  the 
servant  is  acting  as  such;  therefore  a 
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person  who  hires  a post-chaise  is  not 
liable  for  the  negligence  of  the  driver, 
hut  the  action  must  he  against  the  driver 
or  owner  of  the  chaise  aud  horses,  5 Ksp. 
( as.  85  ; 4 Barn.  A.  401) ; sed  vide 
1 11.  & P.  401). 

4.  — A master  is  not  in  general  liable 
for  the  criminal  acts  of  his  servant  wil- 
fully committed  by  him.  2 gtr  ^5 
Neither  is  he  liable  if  his  servant  wilfully 
commit  an  injury  to  another;  as  if  a ser- 
vant wilfully  drive  his  master’s  carriage 
against  another's,  or  ride  or  beat  a dis- 
tress damage  feasant.  1 East.  lOti;  Rep. 
T.  Hard.  87 ; 8 (Vila.  217;  1 Salk. 
281);  2 Roll.  Abr.  558;  4 1).  k A. 
->!)0.  In  some  eases,  however,  where  it 
is  the  duty  of  the  master  to  see  that  the 
servant  acts  correctly,  he  may  be  liable 
criminally  for  what  the  servant  has 
done;  as  where  a baker’s  servant  intro- 
duced noxious  materials  in  his  bread.  3 
-M.  A 8.  II  : IA.  Raymond,  204;  4 
Camp.  12.  And  on  principles  of  public 
policy,  a sheriff  is  liable  civilly  for  the 
trespass,  extortion  or  other  wilful  mis- 
conduct of  his  bailiff.  2 T.  l!ep.  154  ; 
3 Wits.  317;  8 T.R.  431. 

5.  — In  Louisiana,  the  father,  or  after 
his  decease,  the  mother  is  responsible  for 
the  damages  occasioned  by  their  minor 
or  uuemancipated  children,  residing  with 
them,  or  placed  by  them  under  the  care 
of  other  persons,  reserving  to  them  re- 
course against  those  persons.  Code  art. 
221)7.  The  curators  of  insane  persons 
are  answerable  for  the  damage  occasioned 
by  those  under  their  care.  lb.  2298. 
Masters  and  employers  are  answerable 
for  the  damage  occasioned  by  their  ser- 
vants and  overseers,  in  the  exercise  of 
the  functions  in  which  they  are  em- 
ployed; teachers  and  artisans,  for  the 
damage  caused  by  their  scholars  and 
apprentices,  while  under  their  superin- 
tendence.  In  the  above  eases  responsi- 
bility attaches,  when  the  master  or 
employers,  teachers  and  artisans,  might 
have  prevented  the  ac  t which  caused  the 
damage,  ami  have  not  done  it.  Jb.  2299. 
The  owner  of  an  animal  is  answerable 
for  the  damage  he  has  caused  ; hut  if 
the  animal  lias  been  lost  or  strayed  more 
than  a day,  he  may  discharge  himself 
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from  this  responsibility,  by  abandoning 
him  to  the  person  who  has  sustained  the 
injury;  except  where  the  master  bias 
turned  loose  a dangerous  or  noxious 
animal ; for  then  he  must  pay  all  the 
harm  done  without  being  allowed  to 
make  the  abandonment,  lb.  2301. 

Quasi  Partn  krs.  Partners  of  lands, 
goods,  or  chattels,  who  are  not  actual 
partners,  are  sometimes  so  ealled.  Poth. 
Do.  Socicte,  App.  n.  184.  Vide  Part 
oxcncm. 

Quasi  posthumous  ciuld,  civil  law, 
is  one  who,  l*>rn  during  the  life  of  his 
grandfather,  or  other  male  ascendant, 
was  not  his  heir  at  the  time  he  made  his 
testament,  hut  who  by  the  death  of  his 
father  became  his  heir  in  his  lifetime. 
Inst.  2,  13,  2;  Dig.  28,  3,  13. 

Quasi  Purciiask,  this  term  is  used 
in  the  civil  law  to  denote*  that  a thing  is 
to  lie  considered  as  purchased  from  the 
presumed  consent  of  the  owner  of  the 
thing ; as,  if  a man  should  consume  a 
cheese,  which  is  in  his  possession  and 
belonging  to  another,  with  an  intent  to 
pay  the  price  of  it  to  the  owner,  the  con- 
sent of  the  latter  will  be  presumed,  as 
the  cheese  would  have  been  spoiled  by 
keeping  it  longer.  Wolff,  Dr.  de  la  Nat. 
§691. 

Quasi  Tradition,  civil  law,  a term 
used  to  designate  that  a jrtsoti  is  in  the 
use  of  the  property  of  another,  which 
the  latter  suffers  and  docs  not  oppose. 
Lee.  Klein.  § 39(5. 

QUATUOKVIRI.  Among  the  Ro- 
mans these  were  magistrates  who  had 
the  care  and  inspection  of  roads.  Dig.  1 
2,  3,  30. 

QUAY,  estate* t.  A wharf  at  which  to 
load  or  land  goods,  sometimes  spelled 
key. 

2. — In  its  enlarged  sense  the  word 
•jitay,  means  the  whole  space  between 
the  first  row  of  houses  of  u city,  and  the 
sea  or  river.  5 L.  R.  152,  215.  So 
much  of  the  quay  as  is  requisite  for  the 
public  use  of  loading  and  unloading  ves- 
sels, is  public  property,  and  cannot  be 
appropriated  to  private  use,  hut  the  rest 
may  lie  private  property.  Ibid.  201. 

QUE  EST  M ES.M E.  Which  is  the 
same.  Vide  Qua  c»l  eadem. 
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Quk  estate.  These  words  literally 
translated  signify  quern  datum,  or  which 
estate.  At  eomniou  law,  it  is  a plea  by 
which  a man  prescribes  in  himself  and 
those  whose  estate  lie  holds.  2 111.  Coin. 
270;  18  Vin.  Ah.  138-140;  2 Tho. 
Co.  Litt.  203;  Co.  Lilt-  121  a. 

QUEAN.  A worthless  woman;  a 
strumpet.  The  meaning  of  this  word, 
which  is  now  seldom  used,  is  said  not  to 
Ut  well  ascertained.  2 Roll.  Ab.  2015; 
Buc.  Ah.  Slander,  U 3. 

QUEEN.  There  are  several  kinds  of 
queens  in  some  countries.  1.  Queen 
regnant,  is  a woman  who  possesses  in 
her  owu  right  the  executive  power  of  the 
country ; 2.  Queen  consort,  is  the  wife 
of  a king;  3.  Queen  dowager  is  the 
widow  of  a king.  In  the  United  States 
there  is  no  one  with  this  title. 

QUERELA.  An  action  preferred  in 
any  court  of  justice,  in  which  the  plain- 
tiff was  called  jut  rms  or  complainant, 
and  his  brief,  complaint,  or  declaration, 
was  called  juercla,  Jacob’s  Diet.  h.  t. 

QUESTION,  punishmnU,  trim,  law , 
is  a means  sometimes  employed,  in  some 
countries,  by  means  of  torture,  t«>  com- 
pel supposed  great  criminals  to  disclose 
their  accomplices,  or  to  acknowledge 
their  crimes. 

2. — This  torture  is  called  question, 
because  as  the  unfortunate  |>urson  accused 
is  made  to  suffer  pain,  he  is  asked  ques- 
tions as  to  his  supposed  crime  or  accom- 
plices. Tho  same  as  torture.  This  is 
unkuown  in  the  United  States.  See 
Doth.  Procedure  cri  mi  nolle,  sect.  5,  art. 

2,  § 3. 

Question,  evidence,  is  an  interroga- 
tion put  to  a witness,  requesting  him  to 
declare  the  truth  of  certain  facts  as  far 
os  he  knows  them. 

2.  — Questions  are  either  general  or 
leading.  By  a general  question  is  meant 
such  an  one  as  requires  the  witness  to 
state  all  he  knows  without  any  sugges- 
tion being  made  to  him,  as  who  gave  the 
blow  $ 

3.  — A leading  question  is  one  which 
leads  the  mind  of  the  witness  to  the  an- 
swer, or  suggests  it  to  him,  us  did  A IS 
give  the  blow  ? 

4.  — The  Romans  called  a question, 


by  which  the  fact  or  supposed  fact  which 
the  interrogator  expected,  or  wished  to 
tind  asserted,  in  and  by  the  answer  made 
to  the  proposed  respondent,  a suggestive 
interrogation,  as,  is  not  your  name  A B? 
V ide  Leading  (Question. 

Question,  practice,  is  a poiut  on 
which  the  parties  are  not  agreed,  aud 
which  is  submitted  to  the  decision  of  a 
judge  and  jury. 

2. — When  the  doubt  or  difference 
arises  as  to  what  the  law  is  on  a certain 
state  of  facts,  this  is  said  to  Ikj  a legal 
question , aud  when  the  party  demurs, 
this  is  to  be*  decided  by  the  court ; when 
it  arises  as  to  the  truth  or  falsehood  of 
facts,  this  is  a question  of  fact,  and  Ls  to 
be  decided  by  the  jury. 

QUESTOR  or  QUAESTOR,  civil  law. 
The  Romans  gave  this  title  to  the  ma- 
gistrate who  kept  the  public  treasury, 
and  exercised  various  other  functions. 
There  were  questors  of  cities,  and  ques- 
tors  in  the  army ; the  latter  filled  the 
office  of  general  officers;  there  were 
also  uuestor.s  in  the  provinces,  who  pos- 
sessed great  power  under  the  proctors 
and  proconsuls. 

QUI  TAM,  remedies.  Who  as  well. 
When  a statute  inqioses  a penalty,  for 
the  doing  or  not  doing  an  act,  and  gives 
that  penalty  in  part  to  whosoever  will 
sue  for  the  same,  and  the  other  part  to 
the  coin  in  on  wcid  th,  or  some  charitable, 
literary,  or  other  institution,  and  makes 
it  recoverable  by  action,  such  actions  are 
called  t/ui  lam  actions,  the  plaintiff  de- 
scribing himself  as  suing  as  well  for  the 
commonwealth  (for  example,)  as  for 
himself.  Espiu.  on  Pen.  Act.  5,  t5 ; 1 
Vin.  Ab.  Ib7;  1 £alk.  129  u. ; Bae. 
Ab.  h.  t. 

QUIA  TIMET,  remedies.  Because 
he  fears.  According  to  Lord  Coke, 
“ there  be  six  writs  of  law  that  may  bo 
maintained  quia  timet,  before  any  mo- 
lestation, distress,  or  impleading;  as,  1. 
A man  may  have  bis  writ  or  mesue,  be- 
fore he  he  distrained ; 2.  A icarrantia 
charter,  before  he  be  impleaded ; 3.  A 
monst  rare  runt,  before  any  distress  or 
vexation  ; 4.  An  audita  querela,  before 
any  execution  sued  ; 5.  A curia  clau- 
duulu,  before  any  default  of  iuelosure ; 
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C).  A tie  juste  vexes,  Wore  any  distress 
or  molestation.  And  these  called  Irevia 
anticipantia,  writs  of  prevention.”  Co. 
Liti.  100  j and  see  7 Jirn.  P.  C.  125. 

2- — These  writs  are  generally  obsolete. 
In  chancery,  when  it  is  contemplated  to 
prevent  an  expected  injury,  a.  Bill  yuia 
timet  (q.  v.)  is  filed.  Vide  1 Fonb.  41 ; 
18  \ in.  Ab.  141.  Bill  quia  timet. 

QUIBBLE.  A slight  difficulty  raised 
without  necessity  or  propriety ; a cavil. 

2«~No  justly  eminent  member  of  the 
bar  will  resort  to  u quibble  in  his  argu- 
ment. It  Is  contrary  to  his  oath,  which 
is  to  be  true  to  the  court  as  well  as  to 
the  client  ; and  bad  policy,  because  by 
resorting  to  it,  ho  will  lose  his  character 
as  a man  of  probity. 

QUICK  WITH  CHILD,  or  QUICK- 
ENING, tned.  jurisj).  The  motion  of 
the  foetus,  when  felt  by  the  mother,  is 
willed  qnic/cening , and  the  mother  is  then 
said  to  be  quick  with  child.  1 Beck's 
Med.  J\irisp.  172;  1 lluss.  on  Cr.  553. 

2. — This  happens  at  different  periods 
of  pregnancy  in  different  women,  and  in 
different  circumstances,  but  most  usually 
“bout  the  fifteenth  or  sixteenth  week 
after  conception.  3 ('amp.  Kep.  97. 

— It  is  at  this  time  that  in  law,  life 
(q.  v.)  is  said  to  commence.  By  statute, 
a distinction  is  made  between  a woman 
quick  with  child,  and  one  who,  though 
pregnant,  is  not  so,  when  she  is  said  to 
be  priveinent  enceinte,  fq.  v.)  1 Bl. 
Com.  129. 

4. — Procuring  the  abortion  (q.  v.)  of 
a woman  quick  with  child,  is  a misde- 
meanor. When  a woman  is  capitally 
convicted,  if  she  be  enceinte,  it  is  said 
by  Lord  Hale,  2 P.  C.  413,  that  unless 
she  be  quick  with  child,  it  is  no  cause 
for  staying  execution,  but  that  if  she  be 
enceinte,  and  quick  with  child,  she  may 
allege  that  fact  in  retanlati/mtm  ex ecu- 
tioiiu.  The  humanity  of  the  law  of  the 
present  day  would  scarcely  sanction  the 
execution  of  a woman  whose  pregnancy 
was  undisputed,  although  she  might  not 
lie  quick  with  child ; for  physiologists, 
perhaps  not  without  reason,  think  the 
child  is  u living  being  from  the  moment 
of  conception.  I Beck,  Med.  Jur.  291; 
Guy,  Med.  Jur.  80,  87. 
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1 QUIT)  PRO  QUO.  This  phrase  sig- 
nifies verbatim,  what  for  what.  It  is 
applied  to  the  consideration  of  a con- 
tract. See  Co.  Lite.  47,  b;  7 Mann.  <fc 
Ur.  998. 

QUIBAM,  some  one;  somebody. 
French  law.  This  Latin  word  is  used  to 
express  an  unknown  person,  or  one  who 
cannot  be  named. 

2.  — A quidam  is  usually  described  by 
the  features  of  his  face,  the  colour  of 
his  hair,  his  height,  his  clothing  and  the 
like,  in  any  process  which  may  be  issued 
against  him.  Merl.  Report  h.  t. ; En- 
cyclopedic, h.  t. 

3.  — A warrant  directing  the  officer  to 
arrest  the  “associates”  of  persons  named, 
without  naming  them,  is  void.  3 Muuf. 
458. 

QUIET  ENJOYMENT.  In  leases 
there  are  frequently  covenants  by  which 
the  lessor  agrees  that  the  lessee  shall 
peaceably  enjoy  the  premises  leased,  this 
is  called  a covenant  for  quiet  enjoyment. 
This  covenant  goes  to  the  possession  and 
not  to  the  title.  3 John.  471 ; 5 John. 
1*20 ; 2 Dev.  11.  388;  3 Dev.  R.  200. 
A covenant,  for  quiet  enjoyment,  does 
not  extend  its  far  as  a covenant  of  war- 
ranty. 1 Aik.  233. 

2. — The  covenant  for  quiet  enjoyment 
is  broken  only  by  an  entry,  or  lawful 
expulsion  from,  or  some  actual  disturb- 
ance in,  the  possession.  3 John.  471  ; 
15  John.  483;  8 John.  198;  7 Wend. 
281  ; 2 Hill,  105;  2 App.  R.  251  ; 9 
Mete.  63 ; 4 \\  hart.  80 ; 4 Cowen,  340 ; 
but  the  tortious  entry  of  the  covenantor, 
without  title,  is  a breach  of  the  cove- 
nant for  quiet  enjoymciit.  7 John. 
370. 

QUIETUS,  Engl.  law.  A discharge; 
an  acquittance. 

2. — It  is  an  instrument  by  the  clerk 
of  the  pipe,  and  auditors  in  the  exche- 
quer, as  proof  of  their  acquittance  or 
discharge  to  accountants.  Cow.  Iut. 
h.  t. 

QUINTAL.  A weight  of  one  hun- 
dred pounds. 

QULNTO  EX  ACTUS,  Eng.  law. 
The  fifth  call  or  last  requisition  of  u de- 
fendant sued  to  outlawry. 

QUIT  CLAIM,  conveyancing.  By 
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the  luws  of  Connecticut,  it  is  the  com- 
mon practice  there  for  the  owner  of  land 
to  execute  a quit  claim  deed  to  a pur- 
chaser who  has  neither  possession  nor 
pretence  of  claim,  and  as  by  the  laws  of 
that  state  the  delivery  of  the  deed 
amounts  to  the  delivery  of  possession, 1 
this  operates  as  a conveyance  without 
warranty.  It  is,  however,  essential  that 
the  land  should  not,  at  the  time  of  the . 
conveyance,  be  in  the  possession  of  a 
stranger,  holding  adversely  to  the  title 
of  the  grantor.  1 Swift’s  Dig.  183;  - 
N.  II.  it.  402;  and  vide  Release.  1 
Cowen,  013. 

Quit  claim,  contract s}  is  a release  or 
acquittal  of  a man  from  all  claims  which 
the  releasor  has  against  him. 

Quit  rent.  A rent  paid  by  the 
tenant  of  the  freehold,  by  which  he  goes 
quit  and  free,  that  is,  disc hurgc^l  from 
any  other  rent.  2 HI.  Com.  42. 

2. — In  England,  quit  rents  were  rents 
reserved  to  the  king  or  a proprietor,  on 
an  absolute  grant  of  waste  land,  for 
which  a price  in  gross  wsis  at  first  paid, 
and  a mere  nominal  rent  reserved  as  a 
feudal  acknowledgment  of  tenure,  in- 
asmuch as  no  rent  of  this  description 
can  exist  in  the  United  States,  when  a 
quit  rent  is  spoken  of,  some  other  inter- 
est must  be  intended.  5 Call,  R.  364. 
A perpetual  rent  reserved  on  a convey- 
ance in  fee  simple,  is  sometimes  known 
by  the  name  of  quit  rent  in  .Massachu- 
setts. 1 llill.  Ab.  150.  Ground  Rent; 
Rent. 

QUO  ANIMO.  The  intent;  the 
mind  with  which  a thing  has  been  done; 
as,  the  quo  animo  with  which  the  words 
were  spoken  may  l>e  shown  by  the  proof 
of  conversations  of  the  defendant  relat- 
ing to  the  original  defamation.  Ill  Wend. 
296. 

Quo  jure,  writ  of.  Enyl.  lam. 
The  name  of  a writ  commanding  the 
defendant  to  show  by  what  riyht  he  de- 
mands common  of  pasture  in  the  land 
of  their  complainant  who  claims  to  have 
a fee  in  the  same.  F.  N.  B.  299. 

Quo  minus.  The  name  of  a writ. 
In  England,  when  the  king’s  debtor  is 
sued  in  the  court  of  the  exchequer,  lie 
may  sue  out  a writ  quo  minus , in  which 


he  suggests  that  he  is  the  king’s  debtor, 
and  that  the  defendant  has  done  him  the 
injury  or  damage  complained  of,  quo 
minus  sufficiens  existit,  by  which  h>  is 
less  able  to  pay  the  king's  debt.  This 
was  originally  requisite  in  order  to  give 
jurisdiction  to  the  court  of  exchequer, 
but  now  this  suggestion  is  a mere  form. 

3 HI.  Com.  46. 

Quo  warranto,  remedies.  By  what 
authority  or  warrant.  The  name  of  a 
writ  issued  in  the  name  of  a govern- 
ment against  any  person  or  corporation 
that  usurps  any  franchise  or  office,  com- 
manding the  sheriff  of  the  county  to 
summon  tin?  defendant  to  be  and  appear 
before  the  court  whence  the  writ  issued, 
at  a time  and  place  therein  named,  to 
show  “quo  warranto”  he  claims  the 
franchise  or  office  mentioned  in  the  writ. 
Old  Nat.  Hr.  1 19;  5 Wheat.  291  ; 15 
Mass.  125;  5 Ham.  358;  1 Miss.  115. 

2. — This  writ  has  become  obsolete, 
having  given  way  to  informations  in  the 
nature  of  a quo  warranto  at  the  common 
law,  Ang.  on  Corp.  469 ; it  is  authorized 
in  Pennsylvania  by  legislative  sanction. 
Act  14  June,  1886.  Vide  1 Vern.  156; 
Yelv.  190;  7 Com.  Dig.  189;  17  Yin. 
Ab.  177. 

8. — An  information  in  the  nature  of 
a quo  u'orranlo,  although  a criminal  pro- 
ceeding in  form,  in  substance,  is  a civil 
one.  1 Serg.  & liawle,  882. 

QUOAD  HOC,  as  to  this;  with  re- 
spect to  this.  A term  frequently  used 
to  signify,  as  to  the  thiny  named , the  law 
is  so  and  80. 

QUOD  COMPUTET.  The  name  of 
an  interlocutory  judgment  in  an  action 
of  account  render : also  the  name  of  a 
decree  in  the  ease  of  creditors’  hills 
against  executors  or  administrators.  Such 
a decree  directs  the  master  to  take  the 
accounts  between  the  deceased  and  all 
his  creditors ; to  cause  the  creditors,  upon 
due  and  public  notice,  to  come  before 
him  to  prove  their  debts,  at  a certain 
place,  and  within  a limited  period ; and 
also  directs  the  master  to  take  an  account 
of  all  personal  estate  of  the  deceased  in 
the  hands  of  the  executor  or  administra- 
tor. Story,  Eq.  Jur.  § 548.  See  Judy- 
ment  quod  computet. 
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Quod  cum,  pleading.  It  is  a gene- 
ral rule  in  pleading,  regulating  alike 
every  form  of  action,  that  the  plaintiff 
shall  state  his  complaint  in  positive  and 
direct  terms,  ami  not  by  way  of  recital. 
“For  that,"  is  a positive  allegation; 
“ for  that  whereas,”  in  Latin  “ i|Uod 
cum,”  is  a recital. 

2. — Matter  of  inducement  may  with 
propriety  be  stated  with  a <pt<xl  cum,  by 
way  of  recital ; being  but  introductory 
to  the  breach  of  the  promise,  and  the 
supposed  fraud  or  deceit  in  the  defend- 
ant’s non-performance  of  it.  Therefore, 
where  the  plaintiff  declared  that  wherea# 
there  was  a communication  and  agree- 
ment concerning  a horse  race, and  whereas 
in  consideration  that  the  plaintiff  pro- 
mised to  perform  his  part  of  the  agree- 
ment, the  defendant  promised  to  jierform 
his  part  thereof,  and  then  alleged  the 
performance  in  the  usual  way ; it  was 
held  that  the  inducement  and  promise 
were  alleged  certainly  enough,  and  that 
the  word  “ whereas"  was  as  direct  an 
affirmation  as  the  word  “although,” 
which  undoubtedly  makes  a good  aver- 
ment ; and  it  was  observed  that  there 
were  two  precedents  in  the  new  hook  of 
entries,  and  seven  in  the  old,  where  a tjuofl 
cum  was  used  in  the  very  clause  of  the 
promise.  Ernlyv.  Doddington,  Hard.  1. 
Ho  where  the  plaintiff  declared  on  a hill 
of  exchange  against  the  drawer,  and  on 
demurrer  to  the  declaration,  it  was  ob- 
jected that  it  was  with  a quod  cum,  which 
was  argumentative,  and  implied  no  direct 
averment;  the  objection  was  overruled, 
because  assumpsit  is  an  action  on  the 
case,  although  it  might  have  been  other- 
wise in  trespass  vi  <t  amii x.  March  v. 
Southwell,  2 Show.  I HO.  The  reason  of 
this  distinction  is,  that  in  assumpsit  or 
other  action  on  the  case,  the  statement 
of  the  gravamen , or  grievance,  always 
follows  some  previous  matter,  which  is 
introduced  by  the  quod,  cum , and  is  de- 
pendent or  consequent  upon  it ; and  the 
quod  cum  only  refers  to  that  introductory 
matter,  which  leads  on  to  the  subsequent 
statement,  which  statement  is  positively 
and  directly  alleged.  For  example,  the 
breach  in  an  action  of  assumpsit  is  al- 
ways preceded  by  the  allegation  of  the 
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consideration  or  promise,  or  some  induce- 
ment thereto,  which  leads  on  to  the 
breach  of  it,  which  is  stated  positively 
and  directly ; and  the  previous  allega- 
tions only,  which  introduce  it,  are  stated 
with  a uuod  cum , by  way  of  recital. 

3. — Hut  in  trespass  vi  ct  armi«t  the 
act  of  trespass  complained  of,  is  usually 
stated  without  any  introductory  matter 
having  reference  to  it,  or  to  which  a quod 
cum  can  be  referred  ; so  that  if  a quod 
cum  be  used,  there  is  no  positive  or  direct 
allegation  of  that  act.  Hhcrland  v.  Hea- 
ton, 2 Hulst.  214.  After  verdict  the 
quod  cum  may  be  considered  as  surplus- 
age, the  defect  being  cured  by  the  ver- 
dict. Horton  v.  Monk,  1 Browne's  11. 

; Com.  Dig.  Pleader,  C 80. 

Quod  ki  dehiro;at,  Eng.  taw.  The 
name  of  a writ  for  tenant  in  tail,  tenant 
in  dower,  by  the  curtesy,  or  for  term  of 
life,  who  having  lost  bis  lands  through 
his  default,  to  enable  him  to  recover  them 
back  from  him  who  had  recovered  them, 
or  from  his  heir.  2 Bl.  Com.  193. 

Quod  permittat,  that  he  permit. — 
Engl.  law.  The  name  of  a writ  which 
lies  for  the  heir  of  him  who  is  disseised 
of  his  common  of  pasture,  against  the 
heir  of  the  disseisor,  he  being  dead. 
Tenues  dc  la  l**y. 

Quod  permittat  prosternkrk,  that 
he  give  leave  to  demolish.  Engl.  law. 
The  name  of  a writ  which  commauds  the 
defendant  to  permit  the  pluintiff  to  abate 
the  nuisance  of  which  complaint  is  made, 
or  otherwise  to  appear  in  court  and  to 
show  cause  why  he  will  not.  On  proof 
of  the  facts  the  plaintiff  is  entitled  to 
have  judgment  to  abate  the  nuisance  and 
to  recover  damages.  This  proceeding, 
on  account  of  it**  tediousness  and  expense, 
has  given  way  to  a special  actiou  on  the 
case. 

Quod  recuperet.  That  lie  recover. 
The  form  of  a judgment  that  the  plain- 
tiff do  recover.  See  Judgment  quod  re- 
cuperet. 

QUORUM,  used  substantively,  sig- 
nifies the  number  of  jiersons  belonging 
to  a legislative  assembly,  a corporation, 
society,  or  other  body,  required  to  trans- 
act business;  there  is  a difference  be- 
tween au  act  done  by  a defiuite  number 
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of  persons,  and  one  performed  by  un  in- 
definite iiuiiiInt  : in  the  first  ease  a ma- 


nge of  some  law,  in  support  of  a position 
which  it  is  desired  to  establish. 


jority  is  required  to  constitute  a quorum,  2. — Quotations  when  properly  made, 

unless  the  law  expressly  directs  that  assist  the  reader,  hut,  when  misplaced, 
another  number  may  make  one;  in  the  they  are  inconvenient.  As  to  the  man- 
luttor  case  any  number  who  may  be  pre-  ner  of  quoting  or  citing  authorities,  see 
sent  may  act,  the  majority  of  those  pre-  Abbreviations  • Citations. 
sent  having,  as  in  other  cases,  the  right  Quotation,  rights,  is  the  transcript 
to  act.  7 t'o wen,  402;  9 B.  AC.  648;  of  a part,  of  a hook  or  writing  from  a 
Ang.  on  Corp.  281.  book  or  paper  into  another. 

2.  — Sometimes  the  law  requires  a 2. — If  the  quotation  is  fair  and  not  so 
greater  number  than  a hare  majority  to  extensive  as  to  extract  the  whole  value 
form  a quorum,  in  such  ease  no  quorum  or  the  most  valuable  part  of  an  author, 
is  present,  until  such  a number  convene,  it  will  not  be  a violation  of  the  copy 

3.  — When  an  authority  is  confided  to  right.  It  is  mostly  difhcult  to  define 

several  persons  for  a private  purpose,  all  what  is  a fair  quotation.  When  the  quo- 
must  join  iu  the  act,  unless  otherwise  tation  is  unfair,  an  injunction  will  lie  to 
authorized.  6 John.  R.  38.  Authority;  restrain  the  publication.  See  17  Vcs. 
Majority;  Plurality.  424;  1 Bell's  Comm.  121,  5th  ed. 

QUOT,  Scotch  laic.  The  twentieth  8. — 114  That  part  of  a work  of  one  au- 
part  of  the  movables,  computed  without  thor  is  found  in  another,"  observed  Lord 
computation  of  debts,  was  so  called.  EUcnborough,  “ is  not  of  itself  piracy,  or 
2.-—  Formerly  the  bishop  was  enti-  sufficient  to  support  an  action ; a mao 
tied,  in  all  confirmations,  to  the  quot  of  may  adopt  part  of  the  work  of  another; 
the  testament.  Krsk.  Prin.  B.  if,  t.  9,  lie  may  so  make  use  of  another's  la- 
n*  1 1 • . hours,  for  the  promotion  of  science,  and 

QUOTA,  is  that  part  which  each  one  the  benefit  of  the  public/'  5 Esp.  N.  P. 
is  to  hear  of  some  expense,  as,  his  quota  C.  170;  1 Campb.  94.  See  Curt,  on 
of  this  debt;  that  is,  his  proportion  of  Copvr.  242;  3 .Myl.  A Or.  737,  738; 
such  debt.  17  Ves.  422;  1 Campb.  94;  2 Story, 

QUOTATION,  practice,  is  the  allege-  K.  100;  2 Bcav.  6,  7.  Abridgment; 
tion  of  some  authority  or  case,  or  pass-  j Copyright. 


RACK, pun isJnnm ts,  is  an  engine  with  victuals,  munitions  and  other  provisions 
which  to  torture  a sup;>osed  criminal  in  required  for  the  voyage.  Pard.  n.  602. 
order  to  extort  a confession  of  his  sup-  liALN  WATER.  The  water  which 
posed  crime,  and  the  names  of  his  sup-  naturally  falls  from  the  clouds, 
posed  accomplices.  Unknown  in  the  2. — No  one  has  a right  to  build  his 

United  States.  house  so  us  to  cause  the  rain  water  to 

2. — This  instrument,  known  by  the  fall  over  bis  neighbour’s  land.  1 Rolle’s 
nick-name  of  the  Duke  of  Exeter’s  daugh-  Ah.  107;  2 Leo.  94;  1 Str.  643; 
ter,  was  in  Use  in  England.  Barr,  on  Furtesc.  212;  Bac.  Ah.  Action  on  the 
the  Star.  366;  12  S.  A R.  227.  case,  F;  5 Co.  101 ; 2 Rolle,  Ah.  565, 

Rack  hknt,  A ngl.  laic,  is  the  full  1.  10 ; 1 Com.  Dig.  Action  upon  the 
extended  value  of  land  let  by  lease,  paya-  case  for  a nuisance,  A ; unless  he  has 
hie  by  tenant  fur  life  or  years.  Wood's  acquired  a right  by  a graut  or  prescrip- 
Inst.  192.  | tion. 

RADOUB,  French  law.  This  word  3. — When  the  land  remains  in  a state 
designates  the  repairs  made  to  a ship,  of  nature,  says  a learned  writer,  and  by 
and  a fresh  supply  of  furniture  and  the  natural  descent,  the  rain  water  would 


R. 


RAN 


RAP 


407 


descend  from  the  superior  estate  over  tin* 
lower,  the  latter  is  necessarily  subject  to 
receive  such  water.  1 Loisdcs  Rati  mens, 
15,  10.  Vide  2 Roll.  140 ; Dig.  39,8. 

RANGE.  This  word  is  used  in  the 
land  laws  of  the  United  States  to  desig- 
nate the  order  of  the  location  of  such 
lands,  and  in  patents  from  the  United 
States  to  individuals  they  are  described 
as  being  within  a certain  range. 

RAN  K.  The  order  or  place  in  which 
certain  officers  are  placed  in  the  army 
and  navy,  in  relation  to  others,  is  called 
their  rank. 

2. — It  is  a maxim,  that  officers  of  an 
inferior  rank  arc  bound  to  obey  all  the 
lawful  commands  of  their  .superiors,  and 
are  justified  for  such  obedience. 

RANKING.  Iu  Scotland  this  term 
is  used  to  signify  the  order  in  which  the 
debts  of  a bankrupt  ought  to  paid. 

RANSOM,  contract*,  irar , is  an  agree- 
ment made  between  the  commander  of  a 
capturing  vessel  with  the  commander  of 
a vanquished  vessel,  at  sea,  by  which  the 
former  jK'rmits  the  latter  to  depsirt  with 
his  vessel,  and  gives  him  a safe-conduct, 
in  consideration  of  a sum  of  money, 
which  the  commander  of  the  vanquished 
vessel,  in  his  own  name,  and  in  the  name 
of  the  owners  of  his  vessel  ami  cargo, 
promises  to  pay  at  a future  time  named, 
to  the  other. 

2. — This  contract  is  usually  made  in 
writing  in  duplicate,  one  of  which  is  kept 
by  the  vanquished  vessel,  which  is  its 
safe-conduct  ; and  the  other  by  the  con- 
quering vessel  which  is  properly  called 

8. — This  contract,  when  made  in  good 
faith,  and  not  locally  prohibited,  is  valid, 
and  may  be  enforced.  Such  contracts 
have  never  been  prohibited  in  this  country. 
1 Kent,  Com.  105;  in  Kngl&tul  they  are 
generally  forbidden.  Chit.  Law  of  Nat. 
IK),  1)1  ; Poth.  Tr.  du  I)r.  de  Propr.  n. 
127.  Vide  2 Pro.  Civ.  Law,  260; 
Weak.  435;  7 Com.  Dig.  201  ; Marsh. 
Ins.  481  ; 2 Dali.  15;  15  John.  0;  8 
Burr.  1784.  The  money  paid  for  the 
redemption  of  such  property  is  also  called 
the  ransom. 

R A PE,  rrim.  fair,  is  the  carnal  knowl- 
edge of  a womau  by  a man  forcibly  and 


unlawfully  against  her  will.  In  order 
to  ascertain  precisely  the  nature  of  this 
offence,  this  definition  will  he  analysed. 

2.  — Much  difficulty  has  arisen  in  de- 
fining the  meaning  of  carnal  IcnoicUdyc, 
and  different,  opinions  have  been  enter- 
tained ; some  judges  having  supposed 
that  penetration  alone  is  sufficient,  while 
others  deemed  emission  as  an  essential 
ingredient  in  the  crime.  Hawk.  b.  1, 
c.  41,  s.  8;  12  Co.  87;  1 Hale,  P.  C. 
628;  2 Chit.  (V.  L.  M0.  Rut  in  mix! era 
times  the  better  opinion  seems  to  he  that 
both  penetration  and  emission  art;  neces- 
sary. 1 East,  1*.  0.  489  ; 2 Lcncli,  854. 
It  is,  however,  to  be  remarked  that  very 
slight  evidence  may  he  sufficient  to  induce 
a jury  to  believe  there  was  emission. 
Addis.  R 148;  2 So.  Car.  C.  R.  351  ; 

1 Reek’s  Med.  Jur.  140  ; 4 (’hit  Rl. 
Com.  213,  note  8.  In  Scotland,  emis- 
sion is  not  requisite,  Allis.  Prin.  209, 
210.  See  Emission  ; Penetration. 

3.  — By  the  term  man  in  this  defini- 
tion is  meant  a mule  of  the  human  species, 
of  the  age  of  fourteen  years  and  upwards, 
for  an  infant,  under  fourteen  years,  is 
supposed  by  law  incapable  of  committing 
this  offence.  1 Hale,  P.  C.  631  ; 8 0. 
A P.  738.  Rut  not  only  can  an  infant 
under  fourteen  years,  if  of  sufficient  mis- 
chievous discretion,  and  even  a woman 
may  be  guilty  as  principals  in  the  second 
degree.  And  the  husband  of  a woman 
may  be  a principal  in  the  second  degree 
of  a rape  committed  upon  his  wife,  as 
where  lie  held  her  while  his  servant  com- 
mitted the  rape.  1 Ilarg.  St.  Tr.  8HS. 

4.  — The  knowledge  of  the  woman’s 
person  must  be  forcutbf  an*/  ayatust  her 
trill ; and  if  her  consent  has  not  been 
voluntarily  and  freely  given,  (when  she 
has  the  power  to  consent,)  the  offence 
will  lie  complete,  nor  will  any  subsequent 
acquiescence  on  her  part  do  away  the 
guilt  of  the  ravisher.  A consent  obtained 
from  a woman  by  actual  violence,  by 
duress  or  threats  of  murder,  or  by  the 
administration  of  st unifying  drugs,  is  not 
such  a consent  as  will  shield  the  offender, 
nor  turn  his  crime  into  udultery  or  for- 
nication. 

5.  — The  matrimonial  consent  of  the 
wife  caunot  be  retracted,  and,  therefore, 
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her  husband  cannot  be  guilty  of  a rape* 
ou  her,  us  his  act  is  not  unlawful.  Hut, 
as  already  observed,  he  may  be  guilly  as 
principal  in  the  second  degree. 

0.  — As  a child  under  ten  years  of  age  is 
incapable  in  law  to  give  her  consent,  it 
follows,  that  the  offence  may  be  com- 
mitted on  such  a child  whether  she  con- 
sent or  not.  See  Suit.  18  Eliz.  c.  7,  s.  4. 

See  as  to  the  possibility  of  committing 
a rape,  and  as  to  the  signs  which  indicate 
it,  1 Heck’s  Med.  Jur.  eh.  12;  Merlin, 
llep.  mot  Viol. ; 1 Briund,  Med.  Leg. 
lore  partie,  c.  1,  p.  GO;  Biessy,  Manuel 
Medico-Legal,  &c.  p.  141);  Parent  Du- 
ehatellet,  Do  la  prostitution  dans  la  ville 
de  Paris,  e.  3,  § 5 ; Harr,  on  the  Slat. 
123  ; 1)  Car.  A P.  752;  2 Pick.  380; 
12  S.  & K.  69;  7 Conn.  54;  Const.  K. 
354  ; 2 Vir.  Cas.  235. 

Rape,  di  vixion  of  a country;  in  the 
English  law,  this  is  a district  similar  to 
that  of  a hundred ; but  oftentimes  con- 
taining in  it  more  hundreds  than  one. 

RAPINE,  crim.  late , is  almost  indis- 
tinguishable from  txtltbcry,  fq.  v.)  It  is 
the  felonious  taking  of  another  man’s 
personal  property,  opeuly  and  by  violence, 
against  his  will.  The  civilians  define 
rapine  to  be  the  taking  with  violence, 
the  movable  property  of  another,  with 
the  frudulcnt  intent  to  appropriate  it  to 
one’s  own  use.  Lee.  El.  J)r.  Rom.  § 107 1. 

1. ’AI'I'OKT  A SUCCESSION,  A 

French  term  used  in  Louisiana,  which  is 
somewhat  similar  in  its  meaning  to  our 
homely  term  hotch-pot.  It  is  the  reunion 
to  the  mass  of  the  succession,  of  the 
things  given  by  the  deceased  ancestor  to 
his  heir,  in  order  that  the  whole  may  be 
divided  among  the  co-heirs. 

2. — The  obligation  to  make  the  rapport 
has  a triple  foundation;  1.  It  is  to  be 
presumed  that  the  deceased  intended  in 
making  an  advancement,  to  give  only  a 
portion  of  the  inheritance.  2.  It  estab- 
lishes the  equality  of  a division,  at  least, 
with  regard  to  the  children  of  the  same 
parent,  who  all  have  an  equal  right  to 
t lie  succession.  3.  It  preserves  in  families 
that  harmony,  which  is  always  disturbed 
by  unjust  favours  to  one  who  has  only  I 
an  equal  right.  Dali.  Diet.  h.  t.  See 
Advancement ; Collation  ; Hotchpot. 


RASURE,  is  the  scratching  or  scrap- 
ing a writing,  so  as  to  prevent  some  part 
of  it  from  being  read.  The  word  writing 
here  is  intended  to  include  printing. 
Vide  Addition;  Erasure  and  Interlinea- 
tion. Also  8 Vin.  Ab.  109;  13  Vin. 
Ab.  37 ; Hue.  Ab.  Evidence,  F. ; 4 Com. 
Dig.  294 ; 7 Id.  202. 

KATE.  A public  valuation  or  assess- 
ment «*f  every  man’s  estate ; or  the  as- 
certaining how  much  tax  every  one  shall 
pay.  Vide  Pow.  Mortg.  Index,  h.  t. ; 
Harr.  Dig.  h.  t.  ; 1 Hopk.  1).  R.  37. 

RATIFICATION,  contracts.  An 
agreement  to  adopt  an  act  jxirformed  by 
another  for  us. 

2.  — Ratifications  are  either  express  or 
implied.  The  former  are  made  in  express 
and  direct  terms  of  assent ; the  latter  are 
such  as  the  law  presumes  from  the  acts 
of  the  principal ; as  if  Peter  buy  gixsls 
for  James,  and  the  latter,  knowing  the 
fact,  receive  them  and  upply  them  to  his 
own  use.  By  ratifying  a contract  a man 
adopts  the  agency  altogether,  jus  well 
what  is  detrimental  as  that  which  is  for 
his  benefit,  2 Str.  R.  859;  1 Atk.  128; 
4 T.  R.  211;  7 East,  R.  1G4;  10  M. 
R.  105;  1 Ves.  509;  Smith  on  Mer. 
L.  GO;  Story,  Ag.  §250;  9 B.&0.59. 

3.  — As  a general  rule,  the  principal 
has  the  right  to  elect  whether  he  will 
adopt  the  unauthorized  act  or  not.  Hut 
having  once  ratified  the  act,  upon  a full 
knowledge  of  all  the  material  circum- 
stances, the  ratification  cannot  be  revoked 
or  recalled,  and  the  principal  becomes 
bound  as  if  he  had  originally  authorized 
the  act.  Story,  Ag.  § 250;  Palcy,  Ag. 
by  Lloyd,  171;  3 Chit.  Com.  Law,  197. 

4.  — The  ratification  of  a lawful  con- 
tract has  a retrospective  effect)  and  binds 
the  principal  from  its  date,  aud  not  only 
front  the  time  of  the  ratification,  for  the 
ratification  is  equivalent  to  an  original 
authority,  according  to  the  maxim,  that 
(tin  nix  ratihalfitio  mant  lute  ay  u ipu  rat  nr. 

Poth.  01).  n.  75;  Ld.  Rayrn.  930; 
Comb.  450;  5 Burr.  2727  ; 2 II.  HI. 
G23;  1 B.\ P.  316;  13  John.  R.  307; 

2 John.  Cas.  424;  2 Mass.  R.  106. 

5.  — Such  ratification  will,  in  general, 
relieve  the  agent  from  all  responsibility 
on  the  contract,  when  he  would  other- 


RAT 


REA 


409 


wise  have  been  liable.  2 Brod.  & Bing. ' 
45*2.  See  16  Mass.  R.  401  j 8 Wenu. 

R.  494;  10  Wend.  R.  399 ; Story,  Ac. 
§251.  Vide  jissent,  and  Ayl.  Pand. 
*380;  18  Vin.  Ab.  150 ; 1 Liv.  on  Ag. 
c.  2,  § 4,  p.  44, 47  ; Story  on  Ag.  § 239  ; 

3 Chit.  Com.  L.  197 ; l*aley  on  Ag.  by 
J4<»\ 4,824;  Smith  t 'ii  Mur.  L.  47,  60. j 4 
2 John.  Cas.  424;  13  Mass.  R.  178;. 
Id.  891 ; Id.  379;  0 Pick.  K.  198;  1 
Bro.  Cli.  R.  101,  note;  S.  C.  Auibl.  R. 
770 ; 1 Pot.  C.  C.  R.  72. 

0. — An  infant  is  not  liable  on  his 
contracts,  but  if  after  coming  of  age,  he 
ratify  the  coutract  by  an  actual  or  ex- 
press declaration,  he  will  be  bound  to 
Hjrform  it,  as  if  it  had  been  made  after 
ic  attained  full  age.  The  ratification 
must  be  voluntary,  deliberate,  and  in- 
telligent, and  the  party  must  know  that 
without  it,  he  would  not  be  bound.  11 

S.  & R.  305,  311 ; 3 Penn.  St.  R.  428. 
See  12  Conu.  551,  550;  10  Mass.  137, 
140;  14  Mass.  457;  4 Wend.  403, 
405.  Rut  a confirmation  or  ratification 
of  a contract,  may  be  implied  from  acts 
of  the  infant  after  lie  becomes  of  age  ; as 
by  enjoying  or  claiming  a benefit  under 
a contract  he  might  have  wholly  rescind- 
ed ; 1 Pick.  221,  223;  and  an  infant 
partner  will  l>e  liable  for  the  contracts  of 
the  firm,  or  at  least  such  as  were  known 
to  him,  if  he,  after  becoming  of  age, 
confirm  the  coutract  of  partnership  by 
transacting  business  of  the  firm,  receiv- 
ing profits,  and  the  like.  2 Hill.  So. 
Car.  Rep.  479 ; 1 R.  Moore,  289. 

Ratification  of  treaties.  The 
constitution  of  the  United  States,  art.  2, 
s.  2,  declares  that  the  president  shall 
have  power,  by  and  with  the  advice  and 
consent  of  the  senate,  to  make  treaties, 
provided  two-thirds  of  the  senators  pre- 
sent concur. 

2. — No  treaty  is  therefore  of  any 
validity  to  hind  the  nation  unless  it  has 
been  ratified  by  two-tbirds  of  the  mem- 
bers present  in  the  senate  at  the  time  its 
expediency  or  propriety  may  have  been 
discussed.  Vide  Treaty. 

RATI  LI  AR1TB IN,  contract*, — con- 
firmation; approbation  of  a contract; 
ratification.  Vin.  Ab.  h.  t. ; Assent, 

(<!•  v.) 


KATIO.VAIJ.BU8  IH V ISIS,  WHIT 
RE.  The  name  of  a writ  which  lies 
properly  when  two  men  have  lands  in 
several  towns  or  hamlets,  so  that  the  one 
is  seised  of  the  laud  in  one  town  or  ham- 
let, and  the  oilier,  of  the  other  town  or 
hamlet  by  himself;  and  they  do  not 
know  the  bounds  of  the  .town  or  hamlet, 
nor  of  their  respective  lands.  This  writ 
lies  by  one  against  the  other,  and  the 
object  of  it  is  to  fix  the  boundaries. 
F.  N.  R.  300. 

R A V ISH K D,  plead  inys.  In  indict- 
ments for  rape,  this  technical  word  must 
bo  introduced,  for  no  other  word,  nor 
any  circumlocution  will  answer  the  pur- 
pose. The  defendant  should  he  charged 
with  having  “feloniously  ravished''  the 
prosecutrix,  or  woman  mentioned  in  the 
indictment.  Rac.  Ab.  Indictment,  Hi; 
Com.  Dig.  Indictment,  (1  0;  Hawk.  B.  2, 
c.  25,  s.  5(5;  Cro.  C.  C.  37  ; 1 Hale, 
628;  2 Hale,  184;  Co.  Litt.  184,  n.  p. ; 
2 Inst.  180;  1 East,  P.  C.  447.  The 
words  “ feloniously  did  ravish  and  car- 
nally know,”  imply  that  the  act  was 
done  forcibly  and  against  the  will  of  the 

woman.  12  S.  A R.  70.  \ idc  3 Chit. 
Cr.  Law,  812. 

RAVISHMENT,  mm.  law.  This 
word  has  several  meanings.  1.  It  is  an 
unlawful  taking  a woman,  or  an  heir  in 
ward.  2.  It  is  sometimes  used  as  syno- 
nymously with  rape. 

Ravishment  of  warp,  Eay.  law. 
The  marriage  of  an  infant  ward,  without 
the  consent  of  the  guardian,  is  called  a 
ravishment  of  ward,  and  punishable  by 
statute.  Westminster  2,  e.  85. 

READING.  The  act  of  making 
known  the  contents  of  a writing  or  of  a 
printed  document. 

2. — In  order  to  enable  a party  to  a 
| contract  or  a devisor  to  know  what  a 
paper  contains  it  must  be  read,  either  by 
the  party  himself  or  by  some  other  per- 
son to  him.  When  a person  signs  or 
executes  a paper,  it  will  be  presumed 
that  it  lias  been  read  to  liim,  but  this 
presumption  may  be  rebutted. 

| 3. — In  the  case  of  a blind  testator,  if 
it  eau  be  proved  that  the  will  was  not 
read  to  him,  it  cannot  be  sustained.  3 
| Wash.  C.  C.  R. 
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MEAL,  is  a term  which  is  applied  to 
land  in  its  most  enlarged  signification. 
Jbal  security,  therefore,  means  the  se- 
curity* of  mortgages  or  other  inoutn- 
hranres  affecting  lands.  2 Afk.  8U0; 
S.  0.  2 Ves.  Sen.  547. 

Rk.w,  actions,  are  those  which  con- 
cern the  realty  only,  being  such  by 
which  the  demandant  claims  title  to  have 
any  lauds  or  tenements,  rents,  or  other 
hereditaments,  in  fee  simple,  fee  tail,  or 
for  term  of  life.  3 Bl.  Com.  117.  Vide 
Actions. 

2. — In  the  civil  law  by  real  actions, 
arc  meant  those  which  arise  from  a right 
in  a thing,  whether  it  be  movable  or  im- 
movable. 

Kkal  CONTRACT,  com.  fate.  By  this 
term  are  understood  contracts  in  respect 
to  real  property.  3 Kawle,  225. 

2. — In  the  civil  law  real  contracts  are 
those  which  require  the  interposition  of 
a thing  (rei,)  as  the  subject  of  them ; 
for  instance,  the  loan  for  gorxls  to  be 
specifically  returned. 

8* — By  that  law,  contracts  are  divided 
into  those  which  are  formed  by  the  mere 
consent  of  the  parties,  and  therefore  are 
called  consensual  ; such  as  sale,  hiring 
and  mandate ; and  those  in  which  it  is 
necessary  that  there  should  lie  something 
more  than  mere  consent,  such  as  the 
loan  of  money,  deposit  or  pledge,  which 
from  their  nature,  require  the  delivery 
of  the  thiny ; whence  they  nre  called 
real.  Roth.  Obi.  p.  1,  c.  1,  s.  1, 
art.  2. 

Real  property,  is  that  which  con- 
sists of  land,  and  of  all  rights  and  pro- 
fits arising  from  and  annexed  to  land,  of 
a permanent,  immovable  nature.  In 
order  to  make  one’s  interest  in  laud  real 
estate,  it  must  be  an  interest  not  less 
than  for  the  party’s  lift.*,  because  a term 
of  years,  even  for  a thousand  years,  per- 
petually renewable,  is  a mere  personal 
estate.  3 Russ.  R.  370.  It  is  usually 
comprised  under  the  words  lands,  tene- 
ments, ami  hereditaments.  Real  property 
is  corporeal,  or  incorporeal. 

2. — Corporeal  consists  wholly  of  sub- 
stantial, permanent  objects,  which  may 
all  be  comprehended  under  the  general 
denomination  of  land.  There  are  some 


chattels  which  art?  so  annexed  to  the  in- 
heritance, that  they  are  deemed  a part  of 
it,  and  are  called  heir  looms,  (q.  v.) 
Money  agreed  or  directed  to  be  laid  out 
in  land,  is  considered  as  real  estate. 
.Vewl.  on  Oontr.  chap.  3 ; Ponb.  Eq. 
B.  1,  c.  6,  § 9 ; 3 Wheat.  Rep.  577. 

3.  — Inatrporcal  property,  consists  of 
certain  inheritable  rights,  which  are  not, 
strictly  speaking,  of  a corporeal  nature, 
or  land,  although  they  are  by  their  own 
nature  or  by  use,  annexed  to  corporeal 
inheritances,  and  are  rights  issuing  out 
of  them,  or  which  concern  them.  These 
distinctions  agree  with  the  civil  law. 
Just.  Inst.  2,  2;  Both.  Train*  de  la 
Comrnunaute,  part.  1,  c.  2,  art.  1.  The 
incorporeal  hereditaments  which  subsist 
by  the  laws  of  the  several  states  are 
fewer  than  those*  recognized  by  the  Eng- 
lish law.  In  the  United  States,  there 
are  fortunately  no  advowsons,  tithes,  nor 
dignities,  as  inheritances. 

4.  — The  most  common  incorporeal 
hereditaments,  arc,  1,  Commons ; 2, 
Ways;  3,  Offices;  4,  Franchises ; and 
5,  Rents.  For  authorities  of  what  is 
real  or  personal  property,  see  8 Com. 
Big.  504  ; 1 Vcm.  Rep.  by  Raithby, 
4,  n. ; 2 Kent,  Comm.  277  ; 3 lb.  331 ; 
4 Watts’s  R.  341 ; Bac.  Ab.  Executors, 
11,3;  1 Mass.  Dig.  894;  5 Mass.  II. 
419,  and  the  references  under  the  article 
Personal  Property,  (q.  v.)  and  Property f 
(q.  V.) 

REALITY  OF  LAWS.  Those  laws 
which  govern  property,  whether  real  or 
personal,  or  things;  the  term  is  used  in 
opposition  to  Personality  of  laws,  (q.  v.) 
Story,  Coufl.  of  L.  23/ 

REALM.  A kingdom;  a country. 

1 Taunt.  270;  4 Campb.  289  ; Rose,  R. 
387. 

REALTY',  an  abstract  of  real,  as  dis- 
tinguished from  personalty.  Realty  re- 
lates to  lands  and  tenements,  rents  or 
other  hereditaments.  Vide  Real  Pro- 
jxrty.' 

REASON.  By  reason  is  usually  un- 
derctood  that  power  by  which  we  distin- 
guish truth  from  falsehood,  ami  right 
from  wrong ; and  by  which  wc  are  en- 
abled to  combine  means  for  the  attain- 
ment of  particular  ends.  Encyclopedic, 
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h.  t.  ; Shof.  ou  Lun.  Introd.  xxvi.  Ra- 
tio in  jure  <rijuitas  Integra. 

2.  — A man  deprived  of  reason  is  not 
criminally  responsible  for  his  acts,  nor 
can  he  enter  into  any  contract. 

3.  — Reason  is  called  the  soul  of  the 
law;  for  when  the  reason  ceases,  the 
law  itself  ceases.  Co.  Litt.  97,  183 ; 

1 Bl.  Com.  70;  7 Toull.  n.  5GG. 

4.  — In  Pennsylvania,  the  judges  are 
required  in  giving  their  opinions,  to  give 
the  reasons  upou  which  they  arc  founded. 
A similar  law  exists  in  France,  which 
Toullier  says  is  one  of  profound  wisdom, 
because,  he  says,  lea  arrets  ne  sont  plus 
commc  autre  fois  dea  oracles  muds  qui 
commando nt  une  obeissanoe  passive ; 
lour  auto  rite  irrefragable  pour  ou  contre 
ceux  qui  les  ont  obtenus,  aevient  soumise 
A la  censure  do  la  raison,  quand  on  pre- 
tend les  eriger  en  regies  a suivre  en 
d’autres  cos  scmblables,  vol.  6,  n.  801 ; 
judgments  arc  not  us  formerly  silent 
oracles  which  require  a passive  obe- 
dience ; their  irrefragable  authority,  for 
or  against  those  who  have  obtained  them, 
is  submitted  to  the  censure  of  reason, 
when  it  is  pretended  to  set  them  up  as 
rules  to  bo  observed  in  other  similar 
cases.  Rut  see  what  Duncan  J.,  says  in  i 
14  S.  k R.  240. 

REASONABLE  ACT.  This  term 
signifies  such  an  act  as  the  law  requires. 
When  an  act  is  unnecessary,  a party  will 
not  be  required  to  perform  it  as  a rea- 
sonable act.  9 Price’s  Rep.  43;  Yelv.  ] 
41:  Platt,  on  Got.  Mfr,  157. 

Reasonable  time.  The  English 
law,  which,  in  this  respect,  has  been 
adopted  by  us,  frequently  requires  things 
to  be  done  within  a reasonable  time ; but 
what  a reasonable  time  is,  it  does  not 
define.  This  indefinite  requisition  is  the 
source  of  much  litigatiou.  A bill  of 
exchange,  for  example,  must  be  pre- 
sented within  a reasonable  time;  Chitty, 
Bills,  197-202.  An  abandonment  must 
be  made  within  a reasonable  time  after 
advice  received  of  the  loss.  Marsh.  In- 
surance, 589. 

2. — The  Commercial  Code  of  France 
fixes  a time  in  both  these  cases,  which 
varies  in  proportion  to  the  distance.  See 
Code  de  Com.  L.  1,  t.  8,  s.  1,  § 10,  art. 


1G0;  lb.  L.  5,  t,  10,  s.  3,  art.  873.  Vide, 
generally,  G East,  3 ; 7 East,  385 ; 3 B. 
k 1*.  599;  Baylev  on  Bills,  239  ; 7 Taunt. 
159,  397 ; 15  Pick.  R.  92 ; 3 Watts,  K. 
839;  10  Wend.  R.  804;  18  Wend.  R. 
549;  1 Hairs  R.  5G;  0 Wend.  R.  3G9; 
Id.  443 ; 1 Leigh’s  N.  P.  435;  Co.  Litt. 
5G  b. 

REBATE,  rtur.  /aw.  Discount;  the 
abatement  of  interest  in  consequence  of 
prompt  payment.  Merch.  Diet.  h.  t. 

REBEL.  A citizen  or  subject  who 
unjustly  and  unlawfully  takes  up  arms 
against  the  constituted  authorities  of  the 
nation,  to  deprive  them  of  the  supremo 
power,  either  by  resisting  their  lawful 
and  constitutional  orders,  in  some  parti- 
cular matter,  or  to  impose  on  them  con- 
ditions. Vattcl,  Droit  des  Gens,  liv.  3, 
§ 328.  In  another  sense  it  signifies  a 
refusal  to  obey  a superior,  or  the  com- 
mands of  a court.  Vide  Commission  of 
ReM/ion. 

REBELLION,  mm.  law.  The  taking 
up  arms  traitorously  against  the  govern- 
ment; and,  in  another,  and  perhaps  a 
more  correct  sense,  rebellion  signifies 
the  forcible  opposition  and  resistance  to 
the  laws  and  process  lawfully  issued. 

2. — If  the  rebellion  amount  to  trea- 
son, it  is  punished  by  the  laws  of  the 
United  States  with  death.  If  it  be  a 
more  resistance  of  process,  it  is  generally 
unished  by  line  and  imprisonment.  Sec 
>ulloz,  Diet.  h.  t. ; Code  Penal,  209. 

Rebellion,  commission  of.  A com- 
mission of  rclwdlion  is  the  name  of  a writ 
issuing  out  of  chancery  to  compel  the 
defendant,  to  appear.  Vide  Commission 
of  ReUltum . 

REBOl’TER,  to  repel  or  bar.  The 
action  of  the  heir  by  the  warranty  of  his 
ancestor,  is  called  to  rebut  or  repel.  2 
Tho.  Co.  Litt.  247,  303. 

| TO  REBUT.  To  contradict;  to  do 
away ; as,  every  homicide  is  presumed  to 
be  murder,  unless  the  contrary  appears 
from  evidence  which  proves  the  death; 
and  this  presumption  it  lies  on  the  dc- 
[ fendant  to  rebut  by  showing  that  it  was 
justifiable  or  excusable.  Allis.  Prin.  48. 

REBUTTER,  pleadings.  The  naino 
! of  the  defendant’s  answer  to  the  plain- 
tiff’s surrejoinder.  It  is  governed  by 
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the  same  rules  as  the  rejoinder,  (q.  v.)  j 
G Com.  Dig.  185. 

REBUTTING  EVIDENCE,  is  that 

which  is  given  by  a party  in  the  cause 
to  explain,  repel,  counteract  or  disprove 
facts  given  in  evidence  on  the  other  side. 
The  term  rebutting  evidence  is  more  par- 
ticularly applied  to  that  evidence  given 
by  the  plaintiff,  to  explain  or  repel  the 
evidence  given  by  the  defendant. 

2.  — It  is  a general  rule  that  any  thing 
may  bo  given  as  rebutting  evidence  which 
is  a direct  reply  to  that  produced  cm  the 
other  side.  2 M’Cord,  161;  and  the 
proof  of  circumstances  may  be  offered 
to  rebut  the  most  positive  testimony. 
Pet.  C.  0.  235.  See  Circumstance*. 

3.  — But  there  are  several  rules  which 
exclude  all  rebutting  evidence.  A party 
cannot  impeach  the  validity  of  a pro 
inissory  note  which  he  has  made  or  en- 
dorsed, 3 John.  Cas.  185;  nor  impeach 
his  own  witness,  though  he  may  disprove, 
by  other  witness,  matters  to  which  he 
has  testified,  3 Litt.  465;  nor  can  he 
rebut  or  contradict  what  a witness  has 
sworn  to,  which  is  immaterial  to  the 
issue.  10  Pick.  153;  2 Bailey,  118. 

4.  — Parties  and  privies  are  estopped 
from  contradicting  a written  instrument 
by  parol  proof,  but  this  rule  does  not 
apply  to  strangers.  10  John.  229.  But 
the  parties  may  prove  that  before  breach 
the  agreement  was  abandoned,  or  an- 
nulled by  a subsequent  agreement  not 
in  writing.  4 X.  Hump.  Rep.  19G.  And 
when  the  writing  was  made  by  another, 
as,  where  the  log-hook  stated  a desertion, 
the  party  affected  by  it  may  prove  that 
the  entry  was  false  or  made  by  mistake. 

4 Mason,  R.  541. 

RECAPTURE,  tear.  By  this  term 
is  understood  the  recovery  from  the 
enemy,  by  a friendly  force,  of  a prize  by 
him  captured.  It  differs  from  rescue, 
(q.  v.) 

2.  — It  seems  incumbent  on  fellow  citi- 
zens, and  it  is  of  course  equally  the  duty 
of  allies,  to  rescue  each  other  from  the 
enemy  when  there  is  a reasonable  pros- 
pect of  success.  3 Rob.  Rep.  224. 

3.  — The  recaptors  are  not  entitled  to 
the  property  captured,  as  if  it  were  a new 
prize ; the  owner  is  entitled  to  it  by  the 


right  of  postliminium,  (q.  v.)  Dali.  Diet, 
mots  Prises  inuritimes,  art.  2,  § 4. 

RECAPTION,  remedies,  is  the  act  of 
a person  who  has  beeu  deprived  of  the 
custody  of  another,  to  which  he  is  legally 
entitled,  by  which  he  regains  the  peace- 
able custody  of  such  person;  or  of 
the  owner  of  personal  or  real  property 
who  has  beeu  deprived  of  his  possession, 
by  which  he  retakes  possession,  peaceably. 
In  each  of  these  cases  the  law  allows  the 
recaption  of  the  person  or  of  the  pro- 
perty, provided  he  can  do  so  without 
occasioning  a breach  of  the  peace,  or  an 
injury  to  a third  person  who  has  not 
been  a party  to  the  wrong.  3 Inst.  134; 
2 liolle,  Rep.  55,  G ; Id.  208;  2 Rolle, 
Abr.  565 ; 3 Bl.  Comm.  5. 

2.  — Recaption  may  be  made  of  a per- 
son, of  personal  property,  of  real  pro- 
perty : each  of  these  will  be  separately 
examined. 

3.  — 1 . The  right  of  recaption  of  a per- 
son is  confined  to  a husband,  in  retaking 
his  wife ; a parent,  his  child,  of  whom  ho 
has  the  cust<xly ; of  a master,  his  appren- 
tice; and,  according  to  Bluckstone,  of  a 
master,  his  servant  ; but  this  must  bo 
limited  to  a servant  who  assents  to  the 
recaption ; in  these  cases,  the  party  in- 
jured may  peaceably  enter  the  house  of 
the  wrongdoer,  without  a demand  being 
first  made,  the  outer  door  being  open, 
and  take  and  carry  away  the  ]>erson 
wrongfully  detained.  lie  may  also  enter 
peaceably  into  the  house  of  a person  har- 
bouring, who  was  not  concerned  in  the 
origimd  abduction.  8 Bing.  R.  186;  S. 
C.  21  Engl.  C.  L.  Rep.  205. 

4.  — 2.  The  same  principles  extend  to 
the  right  of  recaption  of  personal  pro- 
perty. In  this  sort  of  recaption,  too 
much  care  cannot  be  observed  to  avoid 
any  personal  injury  or  breach  of  the 
peace. 

5.  — 3.  In  the  recaption  of  real  estate, 
the  owner  may,  in  the  absence  of  the 
occupier,  break  open  the  outer  door  of  a 
house  and  take  possession ; but  if,  in  re- 
gaining his  possession,  the  party  be  guilty 
of  a forcible  entry  and  breach  of  the 
peace,  he  may  be  indicted ; but  the 
wrongdoer,  or  person  who  bad  no  right 
to  the  possession,  cunuot  sustain  any 
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action  for  such  forcible  regaining  pos- 
session merely.  1 Chit.  Pr.  G4G. 

RECEIPT,  contract*.  A receipt  is 
an  acknowledgment  in  writing,  that  the 
party  giving  the  same  has  received  from 
the  person  therein  named,  the  money  or 
other  thing  therein  specified. 

2* — Although  expressed  to  he  in  full 
of  all  demands,  it  is  only  prima  facie 
evidence  of  what  it  purports  to  tie,  and 
upon  satisfactory  proof  being  made  that 
it  was  obtained  by  fraud,  or  given  either 
uuder  a mistake  of  facts  or  an  ignorance 
of  law,  it  may  be  inquired  into  and  cor- 
rected in  a court  of  law  as  well  ns  in 
equity.  1 Pet.  C.  C.  B.  18*2;  3 Serg. 
A:  Kawlo,  d55 ; S.  P.  7 Serg.  & Kawlc, 
809;  8 Serg.  A Kawlc,  504,  589;  12 
Serg.  k Kawlc,  181  ; 1 Sid.  44;  1 J,ev. 
48;  1 Saund.  285;  2 Lutw.  1178;  Co. 
Lit.  878;  2 Stark.  C.  882 ; 1 W.  <\  <\ 
It.  828;  2 Mason’s  R.  541 ; 1 1 Mass.  27 ; 
1 Johns.  Cas.  145;  9 John.  K.  310;  8 
Johns.  K.  389;  5 Johns.  R.  GS;  4 liar. 
.&  Mcll.  219;  3 liar,  k MclI.  483;  2 
Johns.  R.  378;  2 Johns.  R.  811).  A 
receipt  in  full,  given  with  a full  know- 
ledge of  all  the  circumstances,  and  in  the 
absence  of  fraud,  seems  to  be  conclusive. 
1 Ksp.  C.  172;  Kenson  v.  Kcnnut,  1 
Camp.  394,  n. 

3.  — A receipt  sometimes  contains  an 
acknowledgment  of  having  received  a 
thing,  and  also  an  agreement  to  do  an- 
other. It  is  only  prima  facie  evidence 
as  far  as  the  receipt  goes,  but  it  cannot 
be  contradicted  by  parol  evidence  in  any 
part  by  which  the  party  engages  to  per- 
form a contract  A bill  of  lading,  for 
example,  partakes  of  both  these  charac- 
ters; it  may  be  contradicted  or  explained 
as  to  the  facts  suited  in  the  recital,  as 
that  the  goods  were  in  good  order  and 
well  conditioned ; but,  in  other  respects, 
it  cannot  he  contradicted  in  any  other 
manner  than  a common  written  contract. 
7 Mass.  R.  297;  1 Bailey,  R.  174;  4 
Ohio,  R.  334  ; 3 Hawks,  R.  580;  1 Phil. 
A Am.  on  Ev.  888;  (irecnl.  Ev.  § 305. 
Vide,  generally,  1 H.  A 0.  704;  S.  C.  8 
E.  0.  L.  R.  193 ; 2 Taunt.  R 141 ; 2 T. 
R.  36G;  5 B.  A A.  607 ; 7 E.  C.  L.  R. 
20G ; 3 B.  A 0.  421 ; 1 East,  R.  4G0. 

4.  — If  a man  by  his  receipt  acknow- 


ledges that  he  has  received  money  from 
an  agent  on  account  of  his  principal, 
and  thereby  accredits  the  agent  with  the 
principal  to  that  amount,  such  receipt  is, 
it  seems,  conclusive  as  to  the  payment 
by  the  agent.  For  example,  the  usual 
acknowledgment  in  a policy  of  insurance 
of  the  receipt  of  premium  from  the 
assured,  is  conclusive  of  the  fact  as  lic- 
twecn  the  underwriter  and  the  assured ; 
Dalzdl  v.  Mair,  1 Camp.  532;  although 
such  receipt  would  not  be  so  between  the 
underwriter  and  the  broker.  And  if  an 
agent  empowered  to  contract  for  wile,  sell 
and  convey  land,  enter  into  articles  of 
agreement  by  which  it  is  stipulated  that 
the  vendor  shall  clear,  make  improve- 
ments, pay  the  purchase-money  by  instal- 
ments, Ac.,  and  on  the  completion  of  the 
covenants  to  bo  performed  by  him,  re- 
ceive from  the  vendor  or  bis  legal  repre- 
sentatives, a good  and  sufficient  warranty 
deed  in  fee  for  the  premises,  the  receipt 
of  the  agent  for  such  parts  of  the  pur- 
chase-money as  may  be  paid  before  the 
execution  of  the  deed,  is  binding  on  the 
principal.  G Serg.  A Bawle,  14G.  See 
11  Johns.  R.  70. 

5. — A receipt  on  the  back  of  a bill  of 
exchange  is  prima  facie  evidence  of  pay- 
ment by  the  acceptor.  Peake’s  ('.  25. 
The  giving  of  a receipt  docs  not  exclude 
parol  evidence  of  puyment.  4 Esp.  N. 
P.  C.  214. 

G. — In  Pennsylvania  it  has  been  hold- 
en  that  a receipt,  not  under  seal,  to  one 
of  several  joint  debtors,  for  his  projwr- 
tion  of  the  debt,  discharges  the  rest.  I 
Rawle,  391.  But  in  New  York  a con- 
trary rule  has  been  adopted.  7 John. 
207.  See  Coxe,  81 ; 1 Root,  72.  Sec 
Evidence. 

KECEIPTOR.  In  Massachusetts  this 
name  is  given  to  the  person  who,  on  a 
trustee  process  Wing  issued  and  goods 
attached,  becomes  surety  to  the  sheriff  to 
have  them  forthcoming  on  demand,  or 
in  time  to  respond  the  judgment,  when 
tin;  execution  shall  he  issued.  Upon 
which  the  gcodsare  builed  to  him.  Story, 
Bail  in.  § 124,  and  see  Attachment ; Mc- 
medics. 

ItECEPTUS,  civil  law.  The  name 
| sometimes  given  to  an  arbitrator,  because 
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be  had  been  received  or  chosen  to  settle 
the  differences  between  the  parties.  Dig. 
4,  8 ; Code,  2,  5f>. 

T(  > K K( JE  l V E.  Voluntarily  to  take 
from  another  what  is  offered. 

2. — A landlord,  for  example,  could 
not  be  siid  to  receive  the  key  from  his 
tenant,  when  the  latter  left  it  at  his 
house  without  his  knowledge,  unless  by 
his  acts,  afterwards,  he  should  be  pre- 
sumed to  have  given  his  consent. 

RECEIVER,  chancery  practice , is  a 
person  appointed  by  a court  possessing 
chancery  jurisdiction  to  receive  the  rents 
and  protits  of  land,  or  the  profits  or  pro- 
duce of  other  property  in  dispute. 

2. — The  power  of  appointing  a receiver 
is  a discretionary  power  exercised  by 
the  court.  The  appointment  is  provi- 
sional, for  the  more  speedy  getting  in  of 
the  estate  in  dispute,  and  securing  it  for 
the  benefit  of  such  person  as  may  be  en- 
titled to  it,  and  does  not  affect  the  right. 
8 Aik.  504. 

8. — It  is  not  within  the  compass  of 
this  work  to  state  in  what  cases  a receiver 
will  be  appointed;  on  this  subject,  see 
2 Madd.  Oh.  233. 

4. — The  receiver  is  an  officer  of  the 
court,  and,  as  such,  responsible  for  good 
faith  and  reasonable  diligence.  When 
the  property  is  lost  or  injured  by  any 
negligence  or  dishonest  execution  of  the 
trust,  he  is  liable  in  damages ; but  he  is 
not,  as  of  course,  responsible  because 
there  has  been  an  embezzlement  or  theft. 
He  is  bound  to  such  ordinary  diligence, 
as  belongs  to  a prudent  and  honest  dis- 
charge of  his  duties,  and  such  as  is  re- 
quired of  all  persons  who  receive  com- 
pensation for  their  services.  Story,  Bailiu. 
§ 020,  621 ; and  the  cases  there  cited. 
Vide,  generally,  2 Madd.  Oh.  232 ; 
Newl.  Oh.  Pr.  88;  8 Com.  Dig.  800; 
18  Vin.  Ah.  160;  1 Supp.  to  Ves.  jr. 
455 ; 2 lb.  57,  58,  74,  75,  442,  455. 

Receiver  of  stolen  goods,  crim. 
bur.  Ry  statutory  provision  the  receiver 
of  stolen  goods  knowing  them  to  have 
been  stolen  may  be  punished  as  the  prin- 
cipal, in  perhaps  all  the  United  States. 

2. — To  make  this  offence  complete, 
the  goods  received  must  have  been  stolen, 
and  the  receiver  must  know  that  fact. 


3.  — It  is  almost  always  difficult  to 
prove  guilty  knowledge ; and  that  must 
in  general  be  collected  from  circum- 
stances. If  such  circumstances  are  proved 
which  to  a person  of  common  understand- 
ing and  prudence,  and  situated  as  the 
prisoner  was,  must  have  satisfied  him 
they  were  stolen,  this  is  sufficient.  For 
example,  the  receipt  of  watches,  jewel- 
lery, large  quantities  of  money,  bundles 
of  clothes  of  various  kinds,  or  personal 
property  of  any  sort,  to  a considerable 
value,  from  boys  or  persons  destitute  of 
property,  and  without  any  lawful  means 
of  acquiring  them ; and  specially  if 
bought  at  untimely  hours,  the  mind  can 
arrive  at  no  other  conclusion  than  that 
they  were  stolen.  This  is  further  con- 
firmed if  they  have  been  bought  at  an 
undervalue,  concealed,  the  marks  defaced, 
and  falsehood  resorted  to  in  accounting 
for  the  possession  of  them.  Alison’s 
Or.  Law,  380 ; 2 Russ.  Or.  253 ; 2 Chit. 
Cr.  Law,  951;  Roecoe  Cr.  Kv.  h.  t;  1 
Wheel.  C.  C.  202. 

4.  — At  common  law  receiving  stolen 
goods,  knowing  them  to  have  beeu  stolen, 
is  a misdemeanor.  2 Russ.  Cr.  253. 

KECIDIVE.  French  laic.  The  state 
of  au  individual  who  commits  a crime,  or 
misdemeanor,  after  having  onco  been 
condemned  for  a crime  or  misdemeanor ; 
a relapse. 

2.  — Many  states  provide,  that  for  a 
second  offence,  the  punishment  shall  be 
increased ; in  those  cases  the  indictment 
should  set  forth  the  crime  or  misdemea- 
nor as  a second  offence. 

3.  — The  second  offence  must  have 
been  committed  after  the  conviction  for 
the  first ; a defendant  could  not  be  con- 
victed of  a second  offence,  as  such,  until 
after  he  had  suffered  a punishment  for 
tbe  first.  Dali.  Dirt.  li.  t. 

RECIPROCAL  CONTRACT,  civil 
laic,  is  one  in  which  the  parties  enter 
into  mutual  engagements. 

2- — They  are  divided  into  perfect  and 
imperfect.  When  they  arc  perfectly  reci- 
procal, the  obligation  of  each  of  the  par- 
ties is  equally  a priueipal  part  of  the 
contract,  such  as  sale,  partnership,  &c. 
Contracts  imperfectly  reciprocal  are  those 
in  which  the  obligation  of  one  of  the 


REC 


REC 


415 


parties  only  is  a principal  obligation  of 
the  contract ; ju*,  mundutc,  deposit,  loan 
for  use,  and  the  like.  In  all  reciprocal 
contracts  the  consent  of  the  parties  must 
be  expressed.  Poth.  Obi.  n.  9;  Civil 
Code  of  Louis,  art.  1758,  1750. 

RECIPROCITY.  Mutuality ; state, 
quality  or  character  of  what  is  reciprocal. 

-• — The  states  of  the  Cniou  are  bound 
to  many  acts  of  reciprocity.  The  con- 
stitution requires  that  they  shall  deliver 
to  each  other  fugitives  from  justice ; that 
the  records  of  one  state,  projierly  authen- 
ticated, shall  have  full  credit  iu  the 
other  states;  tluit  the  citizens  of  one 
state  shall  be  citizens  of  auy  state  iuto 
which  they  may  remove.  Iu  some  of 
the  states,  as  in  Pcnnsylvauiji,  the  rule 
with  regard  to  the  effect  of  a discharge 
under  the  insolvent  laws  of  another  state, 
are  reciprocated ; the  discharges  of  those 
courts  which  respect  the  discharges  of  I 
the  courts  of  Pennsylvania,  are  respected 
in  that  state. 

RECITAL,  contracts,  pleading,  is  the 
repetition  of  some  former  writiug,  or  the 
statement  of  something  which  has  been 
done.  Touchst.  70. 

2.  — Recitals  arc  used  to  cxphiiu  those 
matters  of  fact  which  are  necessary  to 
make  the  transaction  intelligible.  2 El. 
Com.  298.  It  is  said  that  when  a deed 
of  defeasance  recites  the  deed  which  it  is 
meant  to  defeat,  it  must  recite  it  truly. 
Cruise,  Dig.  tit.  32,  c.  7,  s.  28.  In 
other  cases  it  need  not  l)e  so  particular. 

3 Peuuu.  Rep.  324;  3 Chan.  Cas.  101  ; 
Co.  Litt.  352  b;  Com.  Dig.  Fait,  E 1.) 

3.  A jmrty  who  executes  u deed  re- 
citing a particular  fact  is  estopped  from 
denying  such  fact ; as,  when  it  was  re- 
cited iu  the  condition  of  a bond  that  the 
obligor  hail  received  divers  sums  of  mo- 1 
uey  for  the  obligee  which  he  hud  not 
brought  to  account,  and  acknowledged 
that  a balance  was  due  to  the  obligee,  it  i 
was  holdcn  that  the  obligor  was  estopped 
to  say  that  he  had  not  received  any  mo- 
ney for  the  use  of  the  obligee.  Wiilcs, 
9,25;  Rolle’s  Ab.  872,  3. 

4.  — In  pleading,  when  public  statutes 
are  recited,  a small  variance  will  not  be 
fatal,  where  by  the  recital  the  party  is 
not  tied  up  to  the  statute;"  that  is,  if  j 


I the  conclusion  be  contra  foimam  statuti 
praditi,  Suv.  42  ; 1 Chit.  Crim.  Law, 
276;  Esp.  on  Penal  Stat.  106.  Private 
statutes  must  be  recited  in  pleading,  and 
proved  by  an  exemplified  copy,  unless 
| the  opposite  party,  by  his  pleading  ad  mi  t 
them. 

| 5. — By  the  plea  of  nul  ticl  record , the 

party  relying  on  a private  statute  is  put 
to  prove  it  as  recited,  and  a variance  will 
be  fatal.  Sec  4 Co.  76;  March,  Rep. 
117,  pi.  198;  3 Harr.  & Mellon.  388. 
Vide,  generally,  12  Viu.  Ab.  129;  13 
Vin.  Viu.  Ab.  417;  18  Viu.  Ab.  162; 

8 Com.  Dig.  584;  Com.  Dig.  Testc- 
moigne — Evid.  (B5);  4 Binn.  R.  231 ; 

1 Dali.  R.  67;  3 Binn.  R.  175;  3 
Y cates,  R.  287 ; 4 Y’ cates,  R.  362, 577 ; 

9 Cowen,  R.  80;  4 Mason,  R.  208; 
Yelv.  R.  127  a,  note  (1);  Cruise,  Dig. 
tit.  32,  c.  20,  s.  23;  5 Johns.  Ch.  Rep. 
23  ; 7 Halst.  R.  22  ; 2 Bailey’s  R.  101 ; 
6 Harr.  A Johns.  330;  9 Cowen’s  R. 
271;  1 Dona’s  R.  827;  15  Pick.  R. 
08 j 5 N.  II.  Rep.  407;  12  Pick.  R. 
157;  Toullicr  iu  his  Droit  Civil  Pniu- 
yais,  liv.  3,  t.  3,  c.  0,  n.  157  ut  seq.  has 
examined  this  subject  with  his  usual 
ability.  2 llill.  Ab.  c.  29,  s.  30;  2 
Bail.  R.  430;  2 B.  & A.  025;  2 Y. 

!&  J-  407 ; 5 Harr.  A John.  104;  Cov. 
ou  Conv.  Ev.  298, 315 ; Hurl,  ou  Bonds, 
33 ; 6 Watts  A Serg.  409. 

RECLAIM.  To  demand  again,  to  in- 
I sist  upon  a right ; as,  when  a defendant 
for  a consideration  received  from  the 
plaintiff,  has  covenanted  to  do  an  act, 
and  fails  to  do  it,  the  plaintiff  may  bring 
covenant  for  the  breach,  or  assumpsit,  to 
reclaim,  the  consideration.  1 Caines,  47. 

RECOGNITION,  contract *,  is  an 
acknowledgment,  that  something  which 
has  been  done  by  one  man  in  the  name 
of  another,  was  done  by  authority  of  the 
latter. 

2. — A recognition  by  the  principal  of 
the  agency  of  another  iu  the  particular 
instance,  or  in  simliar  instances,  is  evi- 
dence of  the  authority  of  the  agent,  so 
that  the  recognition  may  be  cither  ex- 
press or  implied.  As  an  instance  of  an 
implied  recognition  may  bo  mentioned 
tile  ease  of  one  who  subscribes  policies 
iu  the  uarne  of  another,  aud,  upon  a loss 
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happening,  the  latter  pays  the  amount. 
1 Camp.  R.  43,  n.  (a) ; l Esp.  Cas.  61 ; 
4 Camp.  It.  88. 

RECOGNITORS,  Emjl.  law. — The 

name  by  which  the  jurors  impaiinellcd  on 
an  assize  are  known.  Jiuruet  Ihrie, 
17  8.  k It.  174. 

I * E<  "< )( i X I Z A N( ' E,  contract is  an 
obligation  of  record,  entered  into  before 
a court  or  officer  duly  authorised  for  that 
purpose,  with  a condition  to  do  some  act 
required  by  law,  which  is  therein  speci- 
fied. 2 HI.  Com.  341  ; Bro.  Ah.  h.  t, ; 
Dick.  Just.  h.  t. ; 1 Chit.  Cr.  Law,  90. 

2.  — Recognizances  relate  cither  to 
criminal  or  civil  matters.  1.  Recogni- 
zances in  criminal  cases,  arc  either  that 
the  party  shall  appear  before  the  proper 
court  to  answer  to  such  charges  ns  are 
or  shall  bo  made  against  him,  that  he 
shall  keep  the  peace  or  be  of  good  beha- 
viour. Witnesses  are  also  required  to 
be  bound  in  a recognizance  to  testify. 

3.  — 2.  In  civil  cases  recognizances 
are  entered  into  by  bail,  conditioned  that 
they  will  pay  the  debt,  interest  and  costs 
recovered  by  the  plaintiff  under  certain 
contingencies.  There  are  also  cases 
where  recognizances  are  entered  into 
under  the  authority  and  requirements  of 
statutes. 

4.  — As  to  the  form.  The  party  need 
not  sign  it,  the  court,  judge  or  magistrate 
having  authority  to  take  the  same, 
makes  a short  memorandum  on  the  re- 
cord which  is  sufficient.  2 Binn.  it.  431  ; 
1 Chit.  Cr.  Law,  90.  2 Wash.  C.  C.  R. 
422 ; 1)  Mass.  520 ; 1 Dana,  523 ; 1 
Tyler,  291;  4 Verm.  483;  1 Stew.  & 
Port.  465;  7 Verm.  529;  2 A.  R. 
Marsh.  181 ; 5 S.  k R.  147;  Vide 
generally,  Com.  Dig.  Forcible  Entry, 
(D27);  I b.  Obligation,  (K);  Whart. 
Dig.  li.  t. ; Vin.  Ab.  b.  t. ; Rolle's  Ab. 
h.  (.;  2 Wash.  C.  C.  Rep.  422;  lb. 
29;  2 Veates,  K.  437;  1 Binn.  it.  98, 
note;  1 Serg.  A Itawle,  828;  3 Veates, 
R.  93  ; Burn.  Just.  h.  t. ; Vin.  Ab.  h. 
t. ; 2 Sell.  Bract.  45. 

RECOGNIZEE.  He  for  whose  use 
a recognizance  has  been  taken. 

RECOG  NISO R,  contract*,  is  he  who 
enters  into  a recognizance. 

RECOLEMENT,  in  titc  French  law , 


is  the  reading  and  re-examination  by  a 
witness  of  a deposition,  and  his  persisfc- 
ance  in  the  same,  or  his  making  such 
alteration,  as  his  better  recollection  may 
enable  him  to  do,  after  having  read  his 

deposition.  Without  such  re-examination 
the  deposition  is  void.  Both.  Proced. 
Cr.  s.  4,  art.  4. 

RECOMMENDATION.  Is  the  giv- 
ing to  a person  a favourable  character  of 
another. 

2. — When  the  party  giving  the  charac- 
ter lots  acted  in  good  faith,  he  is  not  re- 
sponsible for  the  injury  which  a third 
person,  to  whom  such  recommendation 
was  given,  may  have  sustained  in  conse- 
quence of  it,  although  he  was  mistaken. 

8. — But  when  the  recommendation  is 
knowingly  untrue,  and  an  injury  is  sus- 
tained, the  party  recommending  is  civilly 
responsible  for  damages,  3 T.  |{.  51  ; 7 
Crunch,  69;  14  Wend.  126;  7 Wend. 

1 ; 6 Penn.  St.  R.  310;  whether  it  was 
done  merely  for  the  purpose  of  benetit- 
ting  the  party  recommended,  or  the  party 
who  gives  the  recommendation. 

4. — And  iti  case  the  party  recom- 
mended was  a debtor  to  the  one  recom- 
mending, and  it  was  agreed,  prior  to  the 
transaction,  that  the  former  should,  out 
of  the  property  to  he  obtained  by  the 
recommendation,  be  paid ; or  in  case  of 
any  other  species  of  collusion,  to  cheat 
the  person  to  whom  the  credit  is  given, 
they  may  both  be  criminally  prosecuted 
for  the  conspiracy.  Vide  Character , 
and  Fell  on  Guar.  ch.  8;  6 Johns.  R. 
181  ; 1 Day's  Cil  Er.  22;  13  Johns. 
R.  224  ; 5 N.  S.  443. 

R K(  f >M  PEN  SAT  I ON,  Scotch  law. 
W hen  a |wirty  sues  for  a debt,  and  the 
defendant  pleads  compensation,  or  set- 
off,  the  plaintiff  may  allege  a compensa- 
tion on  his  part,  and  this  is  called  a 
rceompensation.  Bell’s  Diet.  h.  t. 

RECOMPENSE,  a reward  for  ser- 
vices ; remuneration  for  goods  or  other 
property. 

1 2.- — In  maritime  law  there  is  a dis- 

tinction hot  ween  recompense  and  rest  it  u- 
tion,  (q.  v.)  When  goods  have  been 
lost  by  jettison,  if  at  any  subsequent 
period  ot  the  voyage  the  remainder  of 
, tho  cargo  bo  lost,  the  owner  of  tbe  goods 
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lost  by  jettison  cannot  claim  restitution 
from  the  owners  of  the  other  goods ; 
hut  in  the  ease  of  expenses  incurred 
with  a view  to  the  general  benefit,  it  is 
clear  that  they  ought  to  be  made  good 
to  the  party,  whether  he  be  an  ageut 
employed  by  the  master  in  a foreign 
port  or  the  ship  owner  himself. 

RECONCILIATION,  contracts , is 
the  act  of  bringing  persons  to  agree  to- 
gether, who  before  had  had  some  differ- 
ence. 


2. — A renewal  of  cohabitation  be- 
tween husband  and  wife,  is  proof  of 
reconciliation,  and  such  a reconciliation  ! 


destroys  the  effect  of  a deed  of  separa- 
tion. 4 Eccl.  R.  238. 

RECONDUCTION,  civ.  law.  A re- 
newing of  a former  lease ; relocation, 
(q.  v.)  Dig.  10,2,  13,  II ; Code  Nap. 
art.  1737-1740. 

RECONVENTION,  civ.  law.  An 
action  brought  by  a party  who  is  defen- 
dant against  the  plaintiff,  before  the 
same  judge.  Rcconccntio  est  petitio  qua 
reus  vicisxim,  quid  alt  adore  petit,  ex 
cadem , vet  di versa  causa.  Voet,  in  tit. 

do  Judieiis,  n.  78  ; 4 N.  S.  430.  To 
entitle  the  defendant,  to  institute  a de- 
maud in  recon  vent  ion,  it  is  requisite  that 
such  demand,  though  different  from  the 
main  action,  be  nevertheless  necessarily 
connected  with  it  and  incidental  to  the 
same.  Code  of  Pr.  Lo.  art.  370;  11  Lo. 
R.  309  ; 7 N.  S.  282 ; 8 N.  S.  510. 

2. — The  recoil ventio  of  the  civil  law 
was  a species  of  cross-hill.  Story,  Eq. 
PI.  § 402.  See  I on  ventio  ; Bill  in  chan- 
cery. Vide  Demand  in  r&xmvcntiou. 

RECORD,  evidence.  A written  me- 
morial made  by  a public  officer  autho- 
rized by  law  to  perform  that  function, 
and  iuteuded  to  serve  as  evidence  of 
something  written,  said,  or  done.  0 Call, 
78 ; l Dana,  595. 

2.  — Records  may  be  divided  into 
those  which  relate  to  the  proceedings  of 
congress  and  the  state  legislatures — the 
courts  of  common  law — the  courts  of 
chancery — and  those  which  are  made  so 
by  statuary  provisions. 

3.  — 1.  Legislative  acts.  The  acts  of 
congress  and  of  the  several  legislatures, 
arc  the  highest  kind  of  records.  The 
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printed  journals  of  congress  have  been 
so  considered.  1 Whart.  Dig.  tit.  Evi- 
dence, pi.  112;  und  see  Dough  593; 
Cowp.  17. 

4.  — 2.  The  proceedings  of  the  courts 
of  commou  law  are  records.  Rut  every 
minute  made  by  a clerk  of  a court  for 
his  own  future  guidance  in  making  up 
his  record,  is  not  a record.  4 Wash. 
C.  C.  Rep.  G98. 

5.  — 3.  Proceedings  in  courts  of  chan- 
cery are  said  not  to  be,  strictly  speaking, 
records ; hut  they  are  so  considered. 
Greeley  on  Ev.  101. 

6. — 4.  The  legislatures  of  the  several 
states  have  made  the  enrolment  of  cer- 
tain deeds  and  other  documents  neces- 
sary in  order  to  perpetuate  the  memory 
of  the  facts  they,  contain,  and  declared 
that  the  copies  thus  made  should  have 
the  effect  of  records. 

7.  — Ry  the  constitution  of  the  United 
States,  art.  4.  s.  1,  it  is  declared  that 
“ full  faith  and  credit  shall  he  given,  iu 
each  state4,  to  the  public  acts,  records 
und  judicial  proceedings  of  every  other 
state  ; and  the  congress  may,  by  general 
laws,  prescribe  the  muiiuer  iu  which  such 
acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof.”  In  pur- 
suance of  this  power,  congress  lmvo 
passed  several  acts  directing  the  manner 
of  authenticating  public  records,  which 
will  be  found  under  the  article  Authenti- 
cation. 

8.  — Numerous  decisions  Lave  been 
made  under  these  acts  some  of  which 
arc  here  referred  to.  7 Crunch,  471; 
3 Wheat.  234  ; 4 Cowen,  292  ; 1 N. 
II.  Rep.  242  ; 1 Ohio  Reports,  2G4  ; 2 
Verm.  R.  203 ; 5 John.  R.  37 ; 4 
Conn.  R.  380;  9 Mass.  4G2;  II)  Serg. 
A Kawle,  240 ; 1 Hall’s  N.  York  Rep. 
155 ; 4 Dali.  412 ; 5 Scrg.  A Rawle, 
523 ; 1 Pet.  S.  C.  Rep.  352. 

Vide  generally,  18  Vin.  Ah.  170;  1 
Phil.  Ev.  288 ; liac.  Ah.  Amendment, 
Ac.,  II ; 1 Kent,  Com.  2G0 ; Archb. 
Civ.  PI.  395;  Gresley  on  Ev.  99; 
Stark.  Ev.  Index,  h.  t. ; Dane’s  Ab. 
Index,  h.  t. ; Co.  Litt.  2G0 ; 10  Pick. 
It  72. 

To  record,  the  act  of  making  a re- 
cord. 
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2. — Sometimes  questions  arise  as  to 
when  the  act.  of  recon  ling  is  complete, 
as  iu  the  following  wise.  A deed  of 
real  estate  was  acknowledged  before  the 
register  of  deeds  and  handed  to  him  to 
be  recorded,  and  at  the  same  instant  a 
creditor  of  the  grantor  attached  the  real 
estate ; in  this  case  it  was  held  the  act 
of  recording  was  incomplete  without  a 
certificate  of  the  acknowledgment,  and 
wanting  that,  the  attaching  creditor  had 
the  preference.  10  Pick.  Rep.  72. 

8. — The  fact  of  an  instrument  being 
recorded  is  held  to  operate  as  a construc- 
tive notice  upon  all  subsequent  pur- 
chasers of  any  estate,  legal  or  equitable, 
in  the  same  property.  1 John.  Ch.  R. 
394. 

4. — But  all  conveyances  and  deeds 
which  may  bo  dc  facto  recorded,  are  not 
to  be  considered  as  giving  notice;  in 
order  to  have  this  effect  the  instruments 
must  be  such  as  are  authorized  to  be  re- 
corded, and  the  registry  must  have  been 
made  in  compliance  with  the  law,  other- 
wise the  registry  is  to  be  treated  as  a 
mere  nullity,  and  it  will  not  affect  a sub- 
sequent purchaser  or  encumbrancer  un- 
less he  lias  such  actual  notice  as  would 
amount  to  u fraud.  2 Sell.  & Lef.  <>*  ; 
1 Scb.  k Lef.  157  ; 4 Wheat.  K.  4(i<>; 
1 Binn.  R.  40 ; 1 John.  Oh.  R.  300 ; 1 
Story,  fiq.  Jur.  § 403,  404 ; 5 Greenl. 
272. 

Record  of  nisi  piu us,  Eng.  lawt  is 
a transcript  from  the  issue  roll,  it  con- 
tains a copy  of  the  pleadings  and  issue. 
Steph.  PI.  105. 

RECORDARI  FACIAS  LOQUE- 
LA.M,  English  practice.  A writ  com- 
manding the  sheriff,  that  lu;  cause  the 
plaint  to  be  recorded  which  is  in  his 
county,  without  writ,  between  the  parties, 
there  named,  of  the  cattle,  goods,  ami 
chattels  of  the  complainant  taken  and 
unjustly  distrained  as  it  is  said,  and  that 
he  have  the  said  record  before  the  court 
on  a day  therein  named,  and  that  he 
prefix  the  same  day  to  the  parties,  that 
then  thev  way  lie  there  ready  to  pro- 
ceed in  the  said  plaint.  2 Sell.  l*r.  100. 
See  R'falo. 

R ECO  R DAT  UR , is  an  order  or  allow- 
ance that  the  verdict  returned  on  the 
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nisi  prim  roll,  be  recorded.  Bac.  Ab. 
Arbitr.  Ac.,  I). 

RECORDER.  1.  A judicial  officer 
of  some  cities,  possessing  generally  the 
powers  and  authority  of  a judge.  3 
Yeatcs’s  R.  800 ; 4 Dali.  Rep.  29!) ; 
hut  see  1 Rep.  Const.  Ct.  45.  An- 
ciently, recorder  signified  to  recite  or 
testify  on  recollection  us  occasion  might 
require  what  had  previously  passed  in 
court,  ami  this  was  the  duty  of  the 
judges,  thence  called  record?  urs.  Steph. 
Plead,  note  1 1. — 2.  An  officer  appointed 
to  make  record  or  enrolment  of  deeds 
and  other  legal  instruments,  authorized 
by  law  to  be  recorded. 

TO  RECOUPE.  This  word  is  de- 
rived from  the  French  recowjter,  to  cut 
agiiu.  In  luw  it  signifies  the  right  and 
the  act  of  mukiug  a set-off',  defalcation, 
or  discount,  by  the  defendant  to  the 
claim  of  the  plaintiff'.  21  Wetul.  R. 
342.  lu  another  sense  it  signifies  to  re- 
compense. 1!)  Ves.  123. 

RECOVERY.  A recovery  iu  its 
most  extensive  sense,  is  the  restoration 
of  a former  right,  by  the  solemn  judg- 
ment of  a court  of  justice.  3 Murph. 
L69. 

2.  — A recovery  is  either  true  or  actual , 
or  it  is  feigned  or  common.  A true  re- 
covery, usually  known  by  the  name  of 
recovery  simply,  is  the  procuring  a for- 
mer right  by  the  judgment  of  a court  of 
competent  jurisdiction  ; us,  for  example, 
when  judgment  is  given  in  favour  of  the 
plaintiff'  when  he  seeks  to  recover  a thing 
or  a right. 

3.  — A common  recovery  is  a judgment 
obtained  in  a fictitious  suit,  brought 
against  the  tenant  of  the  freehold,  in 
consequence  of  u default  made  by  the 
person  who  is  bust  vouched  to  warranty 
in  such  suit.  Bac.  Tracts,  148. 

4.  — Common  recoveries  are  considered 
as  mere  forms  of  conveyance  or  common 
assurances ; although  a common  reco- 
very is  a fictitious  suit,  yet  the  same 
mode  of  preceding  must  be  pursued, 
and  all  the  forms  strictly  adhered  to, 
which  aire  necessary  to  be  observed  in  an 
adversary  suit  The  first  thing  there- 
fore necessary  to  be  done  in  suffering  a 
common  recovery  is,  that  the  person  who 


REC 


419 


* 


REC 


is  to  be  the  demandant,  and  to  whom  the 
lands  are  to  lx;  adjudged,  would  sue  out 
a writ  or  rmceifte,  against  the  tenant 
of  the  freehold ; when  such  tenant  is 
usually  culled  the  tenant  to  the  pntcipe. 
In  obedience  to  this  writ  the  tenant  ap- 
pears in  court,  either  in  person  or  by  his 
attorney;  but,  instead  or  defending  the 
title  to  the  land  himself,  he  calls  on 
some  other  person,  who  upon  the  origi- 
nal purchase  is  supposed  to  have  war- 
ranted the  title,  and  prays  that  the 
person  may  he  called  in  to  defend  the 
titles  which  he  warranted,  or  otherwise 
to  give  the  tenant  lands  of  equal  value 
to  those  he  shall  lost;  by  the  defect  of 
his  warranty.  This  is  called  the  voucher, 
vocalia,  or  calling  to  warranty.  The 
person  thus  called  to  warrant,  who  is 
usually  called  the  vouchee,  appears  in 
court,  is  impleaded,  and  enters  into  the 
warranty,  by  which  means  lie  lakes  upon 
himself  the  defence  of  the  land.  The 
defendant  then  desires  leave  of  the  court 
to  imparl,  or  confer  with  the  vouchee  in 
private,  which  is  granted  of  course. 
Soon  after  the  demandant  returns  into 
court,  but  the  vouchee  disappears  or 
makes  default,  in  consequence  of  which 
it  is  presumed  by  the  court,  that  he  has 
no  title  to  the  lands  demanded  in  the 
writ,  and  therefore  cannot  defend  them ; 
whereupon  judgment  is  given  for  the 
demandant,  now  called  the  recoverer,  to 
recover  the  lands  in  question  against  the 
tenant,  and  for  the  tenant  to  recover 
against  the  vouchee,  lands  of  equal  value, 
in  recompense  for  those  so  warranted  by 
him,  and  now  lost  by  his  default.  This 
is  called  the  ivcompenso  of  recovery  in 
value ; but  as  it  is  customary  for  the 
crier  of  the  court  to  act,  who  is  hence 
called  the  common  vouchee,  the  tenant  ' 
can  only  have  a nominal,  and  not  a real 
recompense,  for  the  land  thus  recovered 
against  him  by  the  demandant.  A writ 
of  lutbere  fntiat  is  then  sued  out,  directed 
to  the  sheriff  of  the  county  in  which  the 
lands  thus  recovered  are  situated  ; and, 
on  the  execution  and  return  of  the  writ,  | 
the  recovery  is  completed.  The  reco- 
very here  described  is  with  single 
voucher;  hut  a recovery  may,  ami  is 
frequently  suffered  with  double,  treble,  [ 


or  further  voucher,  as  the  exigency  of 
the  case  tuny  require,  hi  which  ease  there 
are  several  judgments  against  the  several 
vouchees. 

5.  — (’oinmnn  recoveries  were  invented 
by  the  ecclesiastics  in  order  to  evade  the 
statute  of  mortmain,  by  which  they 
were  prohibited  from  purchasing,  or  re- 
ceiving under  the  pretence  of  a free  gift, 
any  land  or  tenements  whatever.  They 
have  been  used  in  some  states  for  the 
purpose  of  breaking  the  entail  of  es- 
tates. Vide,  generally,  Cruise,  Digest, 
tit.  86 ; 2 8aund.  42,  n.  7 ; 4 Kent, 
Com.  487 ; Pigot  on  Common  Recove- 
ries, passim. 

6.  — All  the  learning  in  relation  to 
common  recoveries  is  nearly  obsolete,  as 
they  are  out  of  use.  Key,  a French 
writer,  in  his  work,  Des  Institutions  Ju- 
dicaire  de  TAngletcrre,  tom.  ii.  p.  221, 
points  out  what  appears  to  him  the  ab- 
surdity of  a common  recovery.  As  to 
common  recoveries,  see  9 S.  & R.  880 ; 
8 S.  A R.  485 ; 1 Yeatcs,  244 ; 4 Veates, 
413;  1 Whart.  139,  151:  2 Rawle, 
108;  2 lialst.  47;  5 Mass.  488;  6 
Mass.  328 ; 8 Mass.  34 ; 8 Harr.  & 
John.  292. 

RECREANT.  Coward;  n poltroou. 
3 HI.  Com.  840. 

RECRIMINATION,  crim.  law.  An 
accusation  made  by  a person  accused 
against  Ids  accuser,  either  of  having 
committed  the  same  offence,  or  another. 

2. — In  general  recrimination  docs  not 
excuse  the  person  accused,  nor  diminish 
his  punishment,  because  the  guilt  of  an- 
other can  never  excuse  him.  Hut  in 
applications  for  divorce  on  the  ground  of 
adultery,  if  the  party,  defendant,  can 
prove  that  the  plaintiff  or  complainant 
has  been  guilty  of  the  same  offence,  the 
divorce  will  not  he  granted.  1 Hagg. 
C.  Rep.  144:  S.  C.  4 Ecel.  Rep.  360. 
The  laws  of  Pennsylvania  contain  a pro- 
vision to  the  same  effect.  Vide  1 Hagg. 
Keel.  R.  790;  3 Hagg.  Keel.  R.  77;  1 
Hagg.  Cons.  11.  147;  2 Hagg.  Cons.  II. 
297  ; Shelf,  on  Mar.  and  Div.  440; 
Dig.  24,  3,  39;  Dig.  48,  5,13,5;  I 
Addams,  11.  411;  Compensation;  Con- 
donation $ Divorce. 

RECRUIT.  A newly  made  soldier. 
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RECTO.  Right,  (<|.  v.)  Breve  tie 
recto,  writ  of  right,  (q.  v.) 

RECTOR,  eccL  law,  is  one  who  rules 
or  governs;  u name  given  to  certain  offi- 
cers of  the  Homan  church.  Diet.  Ca- 
nonique,  h.  v. 

RECTORY’,  Engl,  law,  is  corporeal 
real  property,  consisting  of  a church, 
glebe  lands  and  tithes.  LChit  Pr.  163. 

RECTUS  IN  CURIA,  right  in  court. 
One  who  stands  at  the  bar,  and  one  ob- 
jects any  offence,  or  prefers  any  charge 
against  him. 

2. — When  a person  outlawed  has  re- 
versed his  outlawry,  80  that  he  can  have 
the  benefit  of  the  law,  he  is  said  to  be 
rectus  in  curia.  Jacob,  L.  D.  h.  t. 

RECUSANTS,  or  POPISH  RECU- 
SANTS, Eng.  law,  are  persons  who  re- 
fuse to  make  the  declarations  against 
popery,  aud  such  as  promote,  encourage, 
or  profess  the  popish  religion. 

2. — These  arc  by  law  Ruble  to  re- 
straints, forfeitures  and  inconveniences, 
which  an;  imposed  upon  them  by  various 
acts  of  parliament.  Happily  in  this 
country  no  religious  sect  has  the  as- 
cendency, and  all  persons  are  free  to 
profess  what  religion  they  conscientious- 
ly believe  to  be  the  right  one. 

' RECUSATION,  civil  law.  A plea 
or  exception  by  which  the  defendant 
requires  that  the  judge;  having  jurisdic- 
tion of  the  cause,  should  abstain  from 
deciding  upon  the  ground  of  interest,  or 
for  a legal  objection  to  his  prejudice. 

2.  — A recusation  is  not  a plea  to  the 
jurisdiction  of  the  court,  but  simply  to 
the  person  of  the  judge.  It  may,  how- 
ever, extend  to  all  the  judges,  as  when 
the  party  has  a suit  against  the  whole  j 
court.  Poth.  Proced.  Civ.  lore  part., 
ch.  2,  8.  5.  It  is  a personal  challenge  of 
the  judge  for  cause. 

3.  — It  is  a maxim  of  every  good  sys- 1 
tem  of  law,  that  a man  shall  not  he 
judge  in  his  own  cause.  2 L.  R.  300; 
0 L.  R.  134.  Ayl.  Parerg.  451;  Diet, 
de  Jur.  h.  t. ; Merl.  Report,  h.  t. ; vide 
Jacob’s  lntr.  to  the  Com.  Civ.  aud  Can. 1 
L.  11;  8 Co.  118;  Dyer,  65.  Dali. 
Diet.  h.  t. 

4.  — By  recusation  is  also  understood 
the  challenge  of  jurors.  Code  of  Prae-  j 


tice  of  Louis,  art.  499,  500.  Rccusa- 
tiou  is  ulso  an  act,  of  whut.  nature  so- 
ever it  may  be,  by  which  a strange  heir, 
by  deeds  or  words,  declares  he  will  not 

be  heir.  Dig.  29,  2,  95.  s <-,  gene- 
rally, 1 Ilopk.  Ch.  R.  1 ; 5 Mart.  Lo. 
R.  292 ; and  Challenge. 

REDDENDO  SINGULA  SINGU- 
LIS, construction.  By  rendering  each 
his  own  ; for  example,  when  two  descrip- 
tions of  property  are  given  together  in 
one  mass,  both  the  next  of  kin  and  the 
heir  cuunnt  take,  unless  in  cases  where 
a construction  can  be  made,  rcddmulo 
singula  singulis,  that  the  next  of  kin 
shall  take  the  personal  estate  aud  the 
heir  at  law  the  real  estate.  14  Ves.  490. 
Y’ide  11  East,  513,  n. ; Bac.  Ab.  Con- 
ditions, L. 

REDDENDUM,  in  contracts,  is  a 
word  used  substantively,  and  is  a clause 
in  a deed  by  which  the  grantor  reserves 
something  new  to  himself  out  of  that 
which  he  granted  before,  and  thus  usual- 
ly follows  the  tenendum,  and  is  generally 
in  these  words  “yielding  and  paying.” 

2. — In  every  good  reddendum  or  re- 
servation these  things  must  concur; 
namely,  1 , it  must  be  by  apt  words ; 2, 
it  must  be  of  some  other  thing  issuing 
or  coming  out  of  the  thing  granted,  and 
not  a part  of  the  thing  itself,  nor  of 
something  issuing  out  of  another  thing; 
3,  it  must  be  of  such  thing  on  which 
the  grantor  may  resort  to  distrain;  4,  it 
must  be  made  to  one  of  the  grantors, 
and  not  to  a stranger  to  the  deed.  Vide 
2 HI.  Com.  299;  Co.  Litt.  47;  Touchfl. 
80 ; Cruise,  I >ig.  tit.  32,  c.  24,  s.  1 ; 
Dane's  Ab.  Index,  h.  t. 

REDEMPTION,  contracts.  The  act 
of  taking  back  by  the  seller  from  the 
buyer,  a thing  which  lmd  been  sold  sub- 
ject to  the  right  of  repurchase. 

2. — The  right  of  redemption  then  is 
an  agreement  by  which  the  seller  reserves 
to  himself  the  power  of  taking  back  the 
thing  sold  by  returning  the  price  |>aid 
for  it.  As  to  the  fund  out  of  which  a 
mortgaged  estate  is  to  lie  redeemed,  sec 
Payment.  V ide  Equity  of  redemption. 

REDEM PTIONES.  Heavy  lines  con- 
tradistinguished from  misericordia,  (q.v.) 
REDHIBITION,  civil  law , and  in 
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Louisiana.  It  is  the  avoidance  of  a 
sale  on  account  of  some  vice  or  defect 
in  the  thing  sold,  which  renders  it  abso- 
lutely useless,  or  its  use  so  inconvenient 
and  imperfect,  that  it  must  be  supposed 
that  the  buyer  would  not  have  purchased 
it,  had  he  known  of  the  vice.  Civ.  Code 
of  Lo.  2496.  Redhibition  is  also  the 
name  of  an  action  which  the  purchaser 
of  a defective  movable  thing  may  bring 
to  cause  the  sale  to  be  annulled,  and  to 
recover  the  price  he  has  paid  for  it.  Vide 

Dig.  21,  1. 

2. — The  rule  of  caveat  emptor,  (<j.  v.) 
in  the  common  law,  places  a purchaser 
in  a different  position  from  his  situation 
under  the  like  circumstances  under  the 
civil  law;  unless  there  is  an  express 
warranty  he  can  seldom  annul  a sale  or 
recover  damages  on  account  of  a defect 
in  the  thing  sold.  Chittv,  Contr.  133, 
ct  »eq.  j Sugd.  Vend.  222 ; 2 Kent, 
Com.  374;  Co.  Litt.  102,  a;  2 HI. 
Com.  452 ; Rue.  Ab.  Action  on  the 
case,  K ; 2 Com.  Cont.  203. 

RE  DID  IT  SE.  Eng.  practice.  He 
surrendered  himself.  This  is  endorsed 
on  the  bail  piece  when  a certificate  has 
been  made  by  the  proper  officer  that  the 
defendant  is  in  custody.  Pr.  Keg.  64; 
Com.  Dig.  Hail  Q 4. 

REDITUS  ALRI.  A rent  payable 
in  money ; sometimes  called  white  rent 
or  blanche  farm.  Vide  Alba  Jirmn. 

REDITUS  NIGRI.  A rent  payable 
in  grain,  work,  and  the  like;  it  was  also 
called  black  mail.  This  name  was  given 
to.  it  to  distinguish  it  from  reditu*  (did, 
which  was  payable  in  money.  Vide 
Alba  Jinn  a. 

REDRAFT,  comm,  law,  is  a bill  of 
exchange  drawn  at  the  place  where  an- 
other bill  was  made  payable,  and  where 
it  was  protested,  upon  the  place  where 
the  first  bill  was  drawn,  or  when  there 
is  no  regular  commercial  intercourse 
rendering  that  practicable,  then  in  the 
next  best  or  most  direct  practicable  J 
course.  1 Hell’s  Com.  406,  5th  ed. 
Vide  Re-exchange. 

REDRESS.  The  act  of  receiving 
satisfaction  for  an  injury  sustained.  For 
the  inode  of  obtaining  redress,  vide  Re- 
medies; 1 Chit.  Pr.  Auual.  Table. 


REDIJRHERS,  trim.  taw.  Those 
who  bought  stolen  cloth,  ami  dyed  it  of 
another  colour  to  prevent  its  being  iden- 
tified, were  anciently  so  called.  3 Inst. 
134. 

REDUNDANCY,  is  matter  intro- 
duced in  an  answer,  or  pleading,  which 
is  foreign  to  the  bill  or  articles. 

2. — In  the  case  of  Dysart  v.  Dysart, 
3 Curt.  Etc.  R.  543,  in  giving  the  judg- 
ment of  the  court,  Dr.  Lushington  says, 
“ It  may  not,  perhaps,  lx;  easy  to  define 
the  meaning  of  this  term,  [redundant,] 
in  a short  sentence,  but  the  true  mean- 
ing I take  to  be  this,  the  respondent  is 
not  to  insert  in  his  answer  any  matter 
foreign  to  the  articles  he  is  called  upon 
to  answer,  although  such  matter  may  be 
admissible  in  a plea,  but  he  may,  in  his 
answer,  plead  matter  by  way  of  expla- 
nation pertinent  to  the  articles,  even  if 
such  matter  shall  be  solely  in  his  own 
knowledge,  and  to  such  extent  incapable 
of  proof;  or  he  may  state  matter  which 
can  be  substantiated  by  witnesses ; but 
in  this  latter  instance,  if  such  matter  be 
introduced  into  the  answer,  and  not  af- 
terwards put  in  the  plea,  or  proved,  the 
court  will  give  no  weight  or  credence  to 
such  part  of  the  answer.” 

RE-ENTRY,  estate »,  the  resuming  or 
retaking  possession  of  laud  which  tho 
party  lately  had. 

2.  — Ground-rent  deeds  and  leases  fre- 
quently contain  a clause  authorizing  the 
landlord  to  re-enter  ou  the  non-payment 
of  rent,  or  the  breach  of  some  cove- 
nant, when  the  estate  is  forfeited.  Story, 
E<|.  Jur.  § 1315;  1 Fonb.  Ktj.  R.  1,  c. 
6,  § 4,  note  (h).  Forfeitures  for  tho 
non-payment  of  rent  being  the  most 
common  will  here  alone  be  considered. 
When  such  a forfeiture  has  taken  place, 
the  lessor  or  his  assigns  have  a right  to 
repossess  themselves  of  the  demised  pre- 
mises. 

3.  — Great  niceties  must  bo  observed 
in  making  such  re-entry.  Unless  they 
have  been  dispensed  with  by  the  agree- 
ment of  the  parties,  several  things  arc 
required  by  law  to  be  previously  done 
by  tho  landlord  or  reversioner  to  entitle 
him  to  re-enter.  3 Pali,  424 ; 8 Watts, 
51 ; 9 Watts,  258 ; 18  John.  450 ; 4 N. 
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H.  Rep.  254 ; 13  Wend.  524  j 6 Ilalst. 
270;  2 N.  II.  Rep.  104;  1 Suund.  287, 
n.  no.) 

4.  — 1.  There  must  be  a demand  of 
rent.  Coin.  Dig.  Kent,  I)  3 a;  18  Viu. 
Ab.  482;  Boe.  Ab.  Kent,  U. 

5.  — 2.  The  demand  must  Ixj  of  the 
precise  rent  due,  for  the  demand  of  a 
penny  more  or  less  will  avoid  the  entry. 
Com.  Dig.  Kent,  D 5.  If  a part  of  the 
rent  be  jsiid,  a re-entry  may  l>e  made  for 
the  part  unjaid.  Dae.  Ab.  Conditions, 
0 4;  Co.  Litt.  203;  Cro.  Jae.  511. 

G. — 3.  It  must  be  made  precisely  on 
the  day  when  the  rent  is  due  and  payable 
by  the  lease  to  save  the  forfeiture;  7 T. 
li.  117;  as  where  the  lease  contains  a 
proviso  that  if  the  rent  shall  be  behind 
and  unpaid,  for  the  space  of  thirty,  or 
any  other  number  of  days,  it  must  be 
made  on  the  thirtieth  or  lust  day.  Com. 
Rig.  Kent,  1)  7 ; Dae.  A hr.  Kent,  I. 

7.  — 1.  It  must  lx?  made  a convenient 
time  before  sunset,  that  the  money  may 
be  counted  and  a receipt  given,  while 
there  is  light  enough  reasonably  to  do 
so ; therefore  proof  of  a demand  iu  the 
afternoon  of  the  last  day,  without  show- 
ing iu  what  part  of  the  afternoon  it  was 
made,  and  that  it  was  towards  sunset  or 
late  in  the  afternoon,  is  uot.  sufficient. 
Jackson  v.  Harrison,  17  Johns.  GO; 
Com.  Dig.  Rent,  D 7 ; Dae.  Abr.  Dent,  I. 

8.  — 5.  It  must  be  made  upon  the 
land,  and  at  the  most  notorious  place  of  it. 
G Dae.  Abr.  31 ; 2 Roll.  Abr.  428;  see 
10  Johns.  222.  Therefore  if  there  1x5  a 
dwelling-house  upon  the  land  the  demand 
must  be  made  at  the  front  door,  though 
it  is  not  necessary  to  enter  the  house, 
notwithstanding  the  door  be  open;  if 
woodland  be  the  subject  of  the  lease,  a 
demand  ought  to  be  made  at  the  gate, 
or  some  highway  leading  through  the 
woods  as  tin;  most  notorious.  Co.  Litt. 
202 ; Com.  Dig.  Kent,  D G. 

9.  — G.  Unless  a place  is  nppoiutcd 
where  the  reut  is  payable,  ill  which  case 
u demand  must  be  made  at  such  place ; 
Com.  Dig.  Rent,  D G;  for  the  presump- 
tion is  the  tenant  >vas  there  to  pay  it. 
Due.  Abr.  Kent,  1. 

10.  — 7.  A demand  of  the  rent  must  be 
made  in  fact,  although  there  should  be 


i the  land  ready  to  j>ay  it. 
Dae.  Ab.  Kent,  1. 

1 1.  — 8.  If  after  these  requisites  have 
■ been  performed  by  the  lessor  or  rever- 
sioner, the  tenant  neglects  or  refuses  to 
pay  the  rent,  and  no  sufficient  distress 
can  be  found  on  the  premises,  then  the 
lessor  or  reversioner  is  to  re-enter.  G 
Serg.  tV  Kawle,  151 ; 8 Watts,  R.  51; 

1 Saund.  287,  n.  1G.  He  should  then 
o]»enly  declare,  before  the  witnesses  he 
may  have  provided  for  the  purpose,  that 

! for  the  want  of  a sufficient  distress,  and 
because  of  the  non-payment  of  the  rent 
demanded,  mentioning  the  amount,  he 
re-euters  and  re-possosscs  himself  of  the 
premises. 

12.  — A tender  of  the  rent  by  the 
tenant  to  the  lessor,  made  on  the  last 
day,  either  on  or  off  the  premises,  will 
save  the  forfeiture. 

13.  — It  follows  as  a necessary  infer- 
ence from  what  has  been  premised,  that 
a demand  made  before  or  after  the  lust 
day  which  the  lessee  has  to  pay  the  rent, 
in  order  to  prevent  the  forfeiture,  or  off 
the  land,  will  not  be  sufficient  to  defeat 
the  estate.  7 T.  R.  117. 

14.  — The  forfeiture  may  be  waived  by 
the  lessor,  in  the  ease  of  a lease  for  years, 
by  his  acceptance  of  rent,  accruing  sinco 
the  forfeiture,  provided  he  knew  of  the 
cause?.  3 Rep.  64. 

15.  — A re-entry  cannot  bo  made  for 
non-payment  of  rent  if  there  is  any  dis- 
trainablc  property  on  the  premises,  which 
may  be  taken  in  satisfaction  of  the  rent, 
and  every  part  of  the  premises  must  be 
searched.  2 Phil.  Ev.  180. 

1G. — The  entry  may  be  made  by  the 
lessor  or  reversioner  himself,  or  by  attor- 
ney, Cro.  Eliz.  G01 ; 7 T.  K.  117 ; the 
entry  of  one  joint-tenant  or  tenant  in 
common,  enures  to  the  benefit  of  the 
whole.  Hob.  120. 

17.  — After  the  entry  has  been  made, 
evidence  of  it  ought  to  be  perpetuated. 

18.  — Courts  of  chancery  will  gene- 
rally make  the  lessor  account  to  the  les- 
see for  the  profits  of  the  estate,  during 
the  time  of  his  being  in  possession ; and 
will  compel  him,  after  he  has  satisfied 
the  rent  in  arrear,  and  the  costs  attend- 
ing his  entry,  aud  detention  of  the  lands, 
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to  give  up  the  possession  to  the  lessee, 
anil  to  pay  him  the  surplus  profits  of  the 
estate.  1 Co.  Litt.  208  a,  u.  3 j 1 Lev. 
170;  T.  llaym.  135,  158;  3 Cruise, 
209,300.  6oe  also  G Binn.  420;  18 
Acs.  GO;  Rue.  Ab.  Rent,  K;  3 Call, 
401  ; 18  Ves.  58;  2 Story,  Eq.  Jur. 
§ 1315;  4 Bing.  R.  178;  83  Eng.  C. 
L.  R.  312;  1 How.  S.  C.  R.  211. 

REEVE.  The  name  of  an  ancient 
English  officer  of  justice,  inferior  in  rank 
to  an  alderman. 

2.  — He  was  a ministerial  officer,  ap- 
pointed to  execute  process,  keep  the 
king’s  peace,  and  put  the  laws  in  execu- 
tion. He  witnessed  all  contracts  and 
bargains;  brought  offenders  to  justice, 
and  delivered  them  to  punishment;  took 
bail  for  such  as  wore  to  appear  at  the 
county  court,  and  presided  at  the  court 
or  folimote.  He  was  also  willed  yen  fa. 

3.  — There  were  several  kinds  of 
reeves;  as  the  shin-</rrefa,  shire-reeve 
or  sheriff;  the  Ju'h  ycrefa , or  high-sho- 
riff,  tithing-reeve,  burgh  or  borough- 
reeve. 

RE-EXCHANGE,  contract*,  com- 
rnrrcc,  Is  the  expense  incurred  by  a bill’s 
being  dishonoured  in  a foreign  country 
whore  it  is  made  payable,  and  returned 
to  that  country  in  which  it  was  made 
or  indorsed,  and  there  taken  up ; the 
amount  of  this  depends  upon  the  course 
of  exchange  between  the  two  countries, 
through  which  the  bill  has  been  nego- 
tiated. In  other  words,  re-exchange  is 
the  difference  between  the  draft  and  re- 
draft. 

2.  — The  drawer  of  a bill  is  liable  for 
the  whole  amount  of  re-exchange  occa- 
sioned by  the  circuitous  modo  of  return- 
ing the  bill  through  the  various  countries 
in  which  it  has  been  negotiated,  as  much 
as  for  that  occasioned  by  a direct  return. 
Maxw.  L.  I).  h.  t. ; 5 Com.  Dig.  159. 

3.  — In  some  states,  legislative  enact- 
ments have  been  made  which  regulate 
damages  on  re-exchange.  These  dam- 
ages are  different  in  the  several  states, 
and  this  want  of  uniformity,  if  it  does 
not  create  injustice,  must  be  admitted  to 
be  a serious  evil.  2 Amer.  dur.  79.  See 
(’hit.  on  Bills,  (ed.  of  1836,)  GGG.  See 
Damayc*  on  Bills  of  Exduxuyc. 


REFALO,  a word  composed  of  the 
three  initial  syllables  re.  fa.  lo.,  for  re- 
cord a ri  facia  a lotjudum,  (q.  V.)  2 Sell. 

IV.  160 ; 8 Howl.  R.  514. 

REFECTION,  civil  lair.  Reparation, 
reestablishment  of  a building.  Dig.  19, 

REFEREE.  A person  to  whom  has 
been  referred  a matter  in  dispute,  in 
order  that  he  may  settle  it.  His  judg- 
ment is  called  mi  aw:ird.  Vide  Arbi- 
trator ; I iefe mice. 

REFERENCE,  contract*.  An  agree- 
ment to  submit  to  certain  arbitrators, 
matters  in  dispute  between  two  or  more 
parties,  for  their  decision  and  judgment. 
The  persons  to  whom  such  matters  are 
referred  are  sometimes  called  referees. 

Rkfkuknck,  mercantile  law,  is  a direc- 
tion or  request  by  a party  who  asks  a 
credit  to  the  person  from  whom  he  ex- 
pects it,  to  cull  on  some  other  person 
named  in  order  to  ascertain  the  character 
or  mercantile  standing  of  the  former. 

Reference,  practice.  The  act  of 
sending  any  matter  by  a court  of  chan- 
cery, or  one  exercising  equitable  powers, 
to  a master  or  other  officer,  in  order  that 
he  may  ascertain  facts  and  report  to  the 
court.  By  reference  is  also  understood 
that  part  of  an  instrument  of  writing 
where  it  points  to  another  for  the  matters 
therein  contained.  For  the  effect  of  such 
reference,  see  1 Pick.  R.  27 ; 17  Mass. 
R.  443;  15  Pick.  R.  GG;  7 Ilalst.  It. 
25;  14  Wend.  R.  G19 ; 10  Conn.  R. 
422;  4 Grcenl.  R.  14,  471;  3 Greenl. 
R.  393;  G Pick.  R.  4G0;  the  thing  re- 
ferred to,  is  also  called  a reference. 

REFORM.  To  reorganize;  to  re- 
arrange; as,  the  jury  “ shall  be  reformed 
by  putting  to  and  taking  out  of  the  per- 
sons so  impannelled.”  Stut.  3 H.  8,  c. 
12;  Bac.  Ab.  Juries,  A. 

REFORMATION,  criminal  lav> , the 
act  of  bringing  back  a criminal  to  such 
a sense  of  justice,  so  that  he  may  live  in 
society  without  any  detriment  to  it. 

2.— The  object  of  the  criminal  law 
ought  to  be  to  reform  the  criminal, 
while  it  protects  society  by  his  punish- 
ment. One  of  the  best  attempts  at 
reformation  is  the  plan  of  solitary  con- 
finement in  a penitentiary.  WhUc  the 
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convict  has  time  to  reflect,  lie  cannot.  Ihj 
injured  by  evil  example  or  corrupt  com- 
munication. 

TO  REFRESH.  To  re-examine  a 
subject  by  having  a reference  to  some- 
thing connected  with  it. 

2. — A witness  has  a right  to  examine 
a memorandum  or  paper  which  he  marie 
in  relation  to  certain  facte,  when  the 
same  occurred,  in  order  to  refresh  his 
memory,  but  the  paper  or  memorandum 
itself  is  not  evidence.  5 Wend.  301 ; 
12  S.  A R.  828;  (i  Pick.  222;  1 A.  K. 
Marsh.  188;  2 (hum.  213.  See  1 Rep. 
Const.  Ct.  330,  373,  423. 

TO  REFUND.  To  pay  back  by  the 
party  who  has  received  it,  to  the  party 
who  has  paid  it,  money  which  ought  not 
to  have  been  paid. 

2. — ( )n  a deficiency  of  assets,  execu- 
tors and  administrators  cum  testa  men  to 
annexe,  are  entitled  to  have  refunded  to 
them  legacies  which  they  may  have  paid, 
or  so  much  as  may  be  necessary  to  pay 
the  debts  of  the  testator;  and  in  order  to 
insure  this,  they  are  generally  authorized 
to  require  a refunding  bond.  Vide  8 Vin. 
Ah.  418;  18  Vin.  Ab.  273;  Rue.  Ab. 
Legach*,  11. 

REFUSAL.  The  act  of  declining  to 
receive  or  to  do  something. 

2. — A grantee  may  refuse  a title,  vide 
Assent  $ one  appointed  executor  may  re- 
fuse to  act  as  such.  In  some  cases,  a 
neglect  to  perform  a duty  which  the 
party  is  required  by  law  or  his  agree- 
ment to  do,  will  amount  to  a refusal. 

REGENCY,  in  monarchical  countries, 
is  the  authority  of  the  person  invested 
with  the  right  of  governing  the  state  in 
the  name  of  the  monarch,  during  his  mi- 
nority, absence,  sickness  or  other  inability. 

REGENT.  1.  A ruler,  a governor. 
The  term  is  usually  applied  to  one  who 
governs  a regency,  or  rules  in  the  place 
of  another.  2.  In  the  canon  law,  it  sig- 
nifies a master  or  professor  of  a college. 
Diet,  du  Dr.  Can.  h.  t.  3.  It  sometimes 
means  simply  a ruler,  director,  or  super- 
intendant;  as,  in  New  York,  where  the 
board  who  have  the  superintendence  of  i 
all  the  colleges,  academies  and  schools, 
are  called  the  regents  of  the  University 
of  the  state  of  New  York. 


REGIA M MAJESTATEM.  The 

name  of  an  ancient  law  hook,  ascribed  to 
David  I.  of  Scotland.  It  is,  according 
to  Dr.  Robertson,  a servile  copy  of  Glan- 
villc.  Robertson's  Hist,  of  Charles  V., 
vol.  1,  note  25,  p.  202;  Ersk.  Prin.  R. 
1,  t.  1,  n.  13. 

R E( • U ’I DE.  The  killing  of  a king, 
and,  by  extension,  of  a queen.  Theoric 
dcs  Lois  Criminelles,  vol.  1,  p.  300. 

REGISTER,  evidence.  A hook  con- 
taining a record  of  facts  as  they  occur, 
kept  by  public  authority;  a register  of 
births,  marriages  and  burials. 

| 2. — Although  not  originally  intended 

for  the  purposes  of  evidence,  public  regis- 
ters are  in  general  admissible  to  prove 
the  facts  to  which  they  relate. 

8. — In  Pennsylvania,  the  registry  of 
births,  Ac.  made  by  any  religious  society 
in  the  state,  is  evidence  by  act  of  assem- 
bly, but  it  must  l>e  proved  ais  at  common 
law.  6 Rinn.  R.  410.  A copy  of  the 
register  of  births  and  dealt  ha  of  the 
Society  of  Friends  in  England,  proved 
before  the  lord  mayor  of  London  by  au 
er  parte  affidavit,  was  allowed  to  he  given 
in  evidence  to  prove  the  death  of  a per- 
son ; 1 Dali.  2;  and  a copy  of  a parish 
register  in  Rarbadoes,  certified  to  be  a 
true  copy  by  the  rector,  proved  by  the 
oath  of  a witness,  taken  before  the  deputy 
secretary  of  the  island  and  notary  public, 
under  his  hand  and  seal,  was  held  admis- 
1 sible  to  prove  pedigree;  the  handwriting 
1 and  office  of  the  secretary  being  proved. 
10  Serg.  & Rawle,  383. 

4.  — In  North  Carolina,  a parish  re- 
gister of  births,  marriages  and  deaths, 
kept  pursuant  to  the  statute  of  that  state, 
is  evidence  of  pedigree.  2 Murphey’s 
R.  17. 

5.  — In  Connecticut,  a parish  register 
has  been  received  in  evidence.  2 Root, 
R.  90.  Sec  15  John.  R.  226.  Vide  1 
Phil.  Ev.  305;  1 Hurt.  R.  755;  6 Eng. 
Keel.  R.  452 ; Cov.  on  Conv.  Ev.  304. 

Register  or  registrar.  An  officer 
authorized  by  law  to  keep  a record  called 
a register  nr  registry ; as  the  register  for 
the  probate  of  wills. 

Register  for  the  prorate  of 
wttu.  An  officer  in  Pennsylvania, 

| who  has  generally  the  same  powers  that 
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judges  of  probate  and  surrogates  have ! 
in  other  states,  and  the  ordinary  has  in  | 
England,  in  admitting  the  wills  of  de- 
ceased persons  to  probate. 

Rk(iistkr  of  writs.  This  is  a book 
in  which  were  entered,  from  time  to 
time,  and  preserved  in  the  English  court 
of  chancer)',  all  forms  of  writs  once 
issued. 

2.  — It  was  first  printed  and  published 
in  the  reign  of  Henry  VIII.  This  book 
is  still  in  authority,  as  containing,  in 
general,  an  accurate  transcript  of  the 
forms  of  all  writs  as  then  framed,  and 
as  they  ought  still  to  be  framed  in 
modern  practice. 

3.  — It  seems,  however,  that  a variation 
from  the  register  is  not  conclusive  against 
the  propriety  of  a form,  if  other  sufficient 
authority  can  Ik*  adduced  to  prove  its 
correctness.  Steph.  PI.  7,  8. 

REGISTRAR  I US.  An  ancient  name 
given  to  a notary.  In  England  this  name 
is  confined  to  designate  the  officer  of  some  | 
court,  the  records  or  archives  of  which 
are  in  his  custody. 

REGISTltUM  BREVIUM.  The 
name  of  an  ancient  book  which  was  a col- 
lection of  writs.  See  Register  of  Writs. 

REGISTRY.  A book  authorized  by 
law  in  which  writings  are  registered  or 
recorded.  Vide  To  Record $ Register. 

REGNANT.  One  having  authority 
as  a king  ; one  in  the  exercise  of  royal 
authority. 

REGRATING,  crim.  law.  Every 
practice  or  device  by  act,  conspiracy, 
words  or  news  to  enhance  the  price  of 
victuals  or  other  merchandize,  is  so  de- 
nominated. 3 Inst.  190 ; 1 Russ,  on 
Cr.  1 09. 

2. — In  the  Roman  law,  persons  who 
monopolized  grain,  and  other  prcnluco  of 
the  earth,  were  called  dardanariij  and 
were  variously  punished.  Dig.  47,  11,6. 

REGRESS.  Returning;  going  back; 
opposed  to  htgress,  (q.  v.) 

REGULAR  AND  IRREGULAR 
PROCESS.  Regular  process  is  that 
which  has  been  lawfully  issued  by  a 
court  or  magistrate,  having  competent 
jurisdiction.  Irregular  process  is  that 
which  has  been  illegally  issued. 

2. — When  the  process  is  regular , and  | 


the  defendant  has  been  damnified,  as  in 
the  case  of  a malicious  arrest,  his  remedy 
is  by  an  action  on  the  case,  and  not 
trespass;  when  it  is  irregular , the  re- 
medy is  by  action  of  trespass. 

3.  — If  the  process  were  wholly  illegal 
or  misapplied  as  to  the  person  intended 
to  bo  arrested,  without  regard  to  any 
question  of  fact,  or  whether  innocent  or 
guilty,  or  the  existence  of  any  debt,  then 
the  party  imprisoned  may  legally  resist 
the  arrest  and  imprisonment,  and  may 
escape,  be  rescued,  or  even  break  prison ; 
but  if  the  process  and  imprisonment 
were  in  form  legal,  each  of  these  acts 
would  be  punishable,  however  innocent 
the  defendant  might  be,  for  he  ought  to 
submit  to  legal  process,  and  obtain  his 
release  by  due  course  of  law.  1 Chit. 
Pr.  637;  5 East,  R.  304,  808;  S.  C.  1 
Smith's  Rep.  555 ; 6 T.  R.  234  ; Foster, 
C.  L.  312;  2 AVils.  47;  1 East,  P.  C. 
310;  Hawk.  R.  2,  c.  10,  s.  1 k 2. 

4.  — When  a parly  has  been  arrested 
on  process  which  has  afterwards  been 
set  aside  for  irregularity,  he  may  bring 
an  action  of  trespass  and  recover  damages 
as  well  against  the  attorney  who  issued 
it,  as  the  party,  though  such  process  will 
justify  the  officer  who  executed  it.  8 
Adolph.  A Ell.  449;  S.  C.  35  E.  C.  L. 
R.  433;  15  East,  R.  615,  note  (c);  1 
Stra.  509;  2 W.  Bl.  Rep.  845;  2 Conn. 
R.  700;  9 Conn.  141;  11  Mass.  500; 
6 Greenl.  421 ; 3 Gill  & John.  877  ; 1 
Dailey,  R.  441 ; 2 Litt.  234 ; 3 S.  A R. 
139;  12  John.  257 ; 8 Wils.  376;  and 
vide  Malicious  Prosecution. 

REHABILITATION.  The  act  by 
which  a man  is  restored  to  his  former 
ability,  of  which  lie  had  been  deprived 
by  a conviction,  sentence  or  judgment  of 
a competent  tribunal. 

REHEARING,  is  a second  considera- 
tion which  the  court  give  to  a cause,  on 
a second  argument. 

2. — A rehearing  takes  place  princi- 
pally when  the  court  has  doubts  on  the 
subject  to  be  decided ; but  it  cannot  be 
granted  by  the  supreme  court  after  the 
cause  has  been  remitted  to  the  court 
below  to  carry  into  effect  the  decree  of 
the  supreme  court.  7 Wheat.  58. 

REI  INTERVENTUS.  When  a 
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party  is  imperfectly  bound  in  an  obliga- 
tion, be  may,  in  general,  annul  such 
imperfect  obligation,  but  when  he  has 
permitted  the  opposite  party  to  act  as  if 
his  obligation  or  agreement  were  com- 
plete, such  th  iiKjti  ha  ve  intervened  as  to 
deprive  him  of  the  right  to  rescind  such 
obligation ; these  circumstances  arc  the 
rd  intervening.  1 Bell's  Com.  328, 
329,  5th  cd. ; Burt.  Mau.  1\  It.  128. 

ltE— INSURANCE,  mar.  contr .,  is  an 
insurance  made  by  a former  insurer,  his 
executors,  administrators  or  assigns,  to 
protect  himself  and  his  estate  from  a risk 
to  which  they  were  liable  by  the  first  in- 
surance. 

2.  — It  differs  from  a double  insurance 
(q.  v.)  in  this,  that  in  the  latter  cases, 
the  insured  makes  two  insurances  on  the 
same  risk  ami  the  same  interest. 

3.  — The  insurer  on  a rc-insurance  is 
answerablo  only  to  the  party  whom  he 
has  insured,  ami  not  to  the  original  in- 
sured, who  can  have  no  remedy  against 
him  in  case  of  loss,  even  though  the 
original  insurer  become  insolvent,  be- 
cause there  is  no  privity  of  contract 
between  them  and  the  original  insured. 
3 Kent,  Com.  227 ; Park  on  Ins.  c.  15, 
]>.  270 : Marsh*  Ins.  l>.  I , c*  1.  b,  1, 

BE  ISSUABLE  NOTES.  Banknotes, 
which  after  having  been  once  paid,  may 
again  be  put  into  circulation,  are  so  called. 

2. — They  cannot  properly  bo  called 
valuable  securities,  while  in  the  bauds  of 
the  maker,  but,  in  an  indictment,  may 
properly  bo  called  goods  and  chattels. 
By.  Ac  Mood.  C.  G.  218  ; Vide  5 Mason’s 
R.  537  ; 2 Russ,  on  Cr.  147.  And  such 
notes  would  fall  within  the  description 
of  promitKny  notes.  2 Leach.  L090, 
101)3;  Russ.  A By.  232.  Vide  Bank 

note;  Note;  Promiaxory  note. 

B Ed 0 IN J )K B, pleading*,  is  t he  name 
of  the  defendant's  answer  to  the  plaintiff's 
replication. 

2. — The  general  requisites  of  a re- 
joinder, are,  1,  it  must  be  triable ; 2,  it 
must  not  be  double,  nor  will  several  re- 
joinders bo  allowed  to  the  same  declara- 
tion; 3,  it  must  be  certain;  4,  it  must 
be  direct  and  positive,  and  not  merely 
by  way  of  recital  or  argumentative ; «>, 
it  must  not  be  repugnant  or  insensible ; 


6,  it  must  be  conformable  to,  and  not 
depart  from  the  plea.  Co.  Liu.  304; 

0 Com.  Dig.  185 ; Archb.  Civ.  PI.  278; 
U.  S.  Dig.  Heading,  XIII. 

RELAPSE.  The  condition  of  one 
who,  after  having  abandoned  a course  of 
vice,  returns  to  it  again.  Vide  Jieddim. 

RELATION,  civil  law.  The  report 
which  the  judges  made  of  the  proceed- 
ings in  certain  suits  to  the  prince  were 
so  called. 

2. — These  relations  took  place  when 
the  judge  had  no  law  to  direct  him,  or 
when  the  laws  were  susceptible  of  diffi- 
culties; it  was  then  referred  to  the  prince 
who  was  the  author  of  the  law  to  give 
the  interpretation.  These  reports  were 
made  in  writing,  nud  contained  the  plead- 
ings of  the  parties,  and  all  the  proceed- 

1 ings,  together  with  his  opinion,  and  prayed 
the  emperor  to  order  what  should  be  done. 
The  ordinance  of  the  prince  thus  required 
was  called  a rescript,  fq.  v.)  The  use  of 
these  relations  was  abolished  by  Justi- 
niau,  Nov.  125. 

Relation,  contract*,  construction. 
When  an  act  is  done  at  one  time,  and  it 
operates  upon  the  thing  its  if  done  at 
another  time,  it  is  said  to  do  so  by  rela- 
tion ; as,  if  a man  deliver  a deed  as  an 
escrow,  to  l>e  delivered  by  the  party 
holding  it,  to  the  grantor,  on  the  per- 
formance of  some  act,  the  delivery  to  the 
latter  will  have  relation  back  to  the  first 
delivery.  Tenues  de  la  Ley.  Again, 
if  a partner  bo  adjudged  a bankrupt,  the 
partnership  is  dissolved,  and  such  disso- 
lution relates  back  to  the  time  when  the 
commission  issued.  3 Kent,  Coni.  33. 
Vide  18  \ in.  Ab.  285;  i Coin.  Dig. 
245;  5 Id.  339;  Litt.  S.  C.  462-406; 

2 John.  510;  4 John.  230;  15  John. 
309;  2 Hur.  & John.  151;  and  the 
article  Fiction. 

RELATIONS,  kindred.  In  its  most 
extensive  signification,  this  term  includes 
all  the  kindred  of  the  person  spoken  of. 
In  a more  limited  sense,  it  signifies  those 
persons  who  are  entitled  as  next  of  kin 
under  the  statute  of  distribution. 

2. — A legacy  to  “ relations’ ’ generally, 
or  to  li  relations  by  blood  or  marriage,” 
without  enumerating  any  of  them,  will, 
therefore,  entitle  to  a share,  such  of  the 
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testator’ s relatives  as  would  be  entitled 
under  the  statute  of  distributions  in  the 
event  of  intestacy.  1 Madd.  Ch.  R.  45 ; 

1 Rro.  C.  0.  83.  See  the  eases  referred 
to  under  the  word  Relations,  article  Con- 
struction. 

3.  — Relations  to  cither  of  the  parties, 
even  beyond  the  ninth  degree,  have  beeu 
holdcn  ineajwhlo  to  serve  on  juries.  8 
Chit.  l*r.  71)5,  note  (c). 

4.  — Relationship  or  affinity  is  no  objec- 
tion to  a witness,  unless  in  the  case  of 
husband  and  wife.  See  Witnea. 

RELATOR.  A rehearser  or  teller ; 
one  who,  by  leave  of  court,  briugs  an  in- 
formation in  the  nature  of  quo  warranto. 

2.  — At  common  law,  strictly  speaking, 
no  such  person  as  a relator  to  informa- 
tion is  known ; he  being  a creature  of 
the  statute  1)  Anne,  c.  20. 

3.  — In  this  country,  even  where  no 
statute  similar  to  that  of  Anne  prevails, 
informations  are  allowed  to  be  tiled  by 
private  persons  desirous  to  try  their 
rights,  in  the  name  of  the  attorney 
general,  and  these  are  commonly  called 
relators;  though  no  judgment  for  costs 
can  be  rendered  for  or  against  them.  2 
Dali.  112;  5 Moss.  231;  15  Scrg.  k 
Rawle,  127 ; 3 Serg.  & Rawle,  52  ; Ang. 
on  Corp.  470. 

RELEASE.  Releases  are  of  two 
kinds.  1.  Such  as  give  up,  discharge, 
or  abandon  a right  of  action.  2.  Such 
as  convey  a man’s  interest  or  right  to 
another,  who  has  possession  of  it,  or 
some  estate  in  the  same.  Touch.  32U ; 
Litt.  sec.  444;  Xels.  Ab.  h.  t. ; Rue. 
Ab.  h.  t. ; Yin.  Ab.  h.  t. ; Rolle’s  Ab. 
h.  t;  Com.  Dig.  h t. 

Release,  contracts.  A release  is 
the  giving  or  discharging  of  a right  of  | 
action  which  a man  has  or  may  claim 
against  another,  or  that  which  is  his. 
Touch*.  320;  liac.  Ab.  h.  t.;  Co.  Litt. 
264  a. 

2.  — This  kind  of  a relasc  is  different 
from  that  which  is  used  for  the  purpose 
of  conveying  real  estate.  Here  a mere 
right  is  surrendered,  in  the  other  case 
not  only  a right  is  given  up,  but  an  in- 
terest in  the  estate  is  conveyed,  and  be- 
comes vested  in  the  release. 

3.  — Rclcuses  may  be  considered,  as  to 


their  form,  their  different  kinds,  and 
their  effect. — § 1.  The  operative  words 
of  a release  are  remise,  release,  quitclaim, 
discharge  and  acquit;  but  other  words 
will  answer  the  puq>osc.  Sid.  205 ; 
Cro.  due.  696;  9 Co.  52;  Show.  331. 

4.  — § 2.  Releases  are  either  express, 
leases  in  deed  ; or  those  arising  by 

operation  of  law.  An  express  release  is 
j one  which  is  distinctly  made  in  the  deed ; 
a relcuso  by  operation  of  law,  is  one 
which  though  not  expressly  made,  the 
law  presumes  in  consequence  of  some  act 
of  the  releasor;  for  instance,  when  one 
of  several  jont  obligors  is  expressly  re- 
leased, the  others  are  also  released  by 
operation  of  law.  3 Salk.  298;  1 lob. 
10;  lb.  66;  Noy,  62;  4 Mod.  380;  7 
Johns.  Rep.  207. 

5.  — A release  may  also  be  implied  ; 
as,  if  a creditor  voluntarily  deliver  to  his 
debtor  the  bond,  note,  or  other  evideuoe 
of  his  cluim.  And  when  the  debtor  is 
in  possession  of  such  security,  it  will  be 
presumed  that  it  has  been  delivered  to 
him.  l’oth.  Obi.  n.  608,  609. 

6.  — §3.  As  to  their  effect,  releases 
1st,  acquit  the  releasee  : and  2dly,  enable 
him  to  be  examined  as  a witness. 

7.  — 1st,  Littleton  says  a release  of  all 
demand*  is  the  best  and  strongest  re- 
lease. Sect.  508.  Lord  Coke,  on  the 
contrary,  says  claims  is  a stronger  word. 
Co.  Lit.  291,  b. 

8.  — In  general  the  words  of  a release 
will  be  restrained  by  the  particular  occar 
sion  of  giving  it.  3 Lev.  273  : 1 Show. 
151;  2 Mod.  108,  n. ; 2 Show.  47; 
T.  Raym.  399 ; 3 Mod.  277 ; Palm. 
218;  1 Lev.  235. 

9.  — The  reader  is  referred  to  the  fol- 
lowing cases  where  a construction  has 
been  given  to  the  expressions  mentioned. 
A release  of  “ all  actions,  suits  and  de- 
mands/’ 3 Mod.  277 : “ all  actions, 
debts,  duties  aud  demands,”  ibid,  1 aud 

64  ; 3 Mod.  185;  8 Co.  150  b;  2 
Saund.  6 a;  “all  demands,”  5 Co.  70, 
b;  2 Mod.  281  ; 3 Mod.  278;  1 Lev. 
99;  Salk.  578;  2 Rolle’s  Rep.  20;  12 
Mod.  455;  2 Conn.  Rep.  120;  “all 
actions,  quarrels,  trespasses,”  Dy.  2171 
I>1.  2 ; Cro.  Jae.  487 ; “ all  errors,  aud 
all  actions,  suits,  aud  writs  of  error  what- 
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soever,"  T.  Ray.  899 ; “ all  suits''  8 
Co.  150;  “of  covenants/’  5 Co.  70  b. 

10- — 2dly.  A release  by  a witness 
where  he  has  an  interest  in  the  matter 
which  is  the  subject  of  the  suit;  or  re- 
lease by  the  party  on  whose  side  lie  is 
interested,  renders  him  competent.  1 
Phil.  Kv.  102,  and  the  cases  cited  in  n. 
(«).  Vide  2 Chitt.  R.  329;  1 D.  & R. 
301  ; Harr.  Dig.  h.  t. 

Rklkase,  estates,  is  the  “conveyance 
of  a man’s  interest  or  right,  which  he 
hath  unto  a thing,  to  another  that  hath 
the  possession  thereof,  or  some  estate 
therein."  Touch.  320. 

2.  — The  words  generally  used  in  such 
conveyance,  arc,  “ remised,  released,  and 
forever  quit  claimed."  Litt.  sec.  445. 

3.  — Releases  of  land  are,  in  respect  of 
their  operation,  divided  into  four  sorts. 

1.  Releases  that  enure  by  way  of  pass- 
ing the  estate,  or  milter  Vextate,  (q.  v.) 
2 Releases  that  enure  by  way  of  passing 
the  right,  or  milter  te  droit.  3.  Releases 
that  enure  by  enlargement  of  the  estate ; 
and  4.  Releases  that  enure  by  way  of 
extinguishment.  Vide  4 Cruise,  71 ; Co. 
Litt.  204;  3 Marsh.  Decis.  185;  Gilb. 
Ten.  82;  2.  Sumn.  R.  487;  10  Pick. 
R.  195  ; 10  John.  It.  450 ; 7 Mass.  R. 
381;  8 Pick.  R.  143;  5 liar,  & John. 
158;  2 N.  II  Rep.  402;  5 Paige’s  R. 
299. 

RELEASEE.  A person  to  whom  a 
release  is  made. 

RELEASOR.  He  who  makes  a re- 
lease. 

RELEGATION,  civil  lair. — Among 
the  Romans  relegation  was  a banishment 
to  a certain  place,  and  consequently  was  1 
an  interdiction  of  all  places  except  the 
one  designated. 

2.  — It  differed  from  deportation  (q.  v.) 
Relegation  and  deportation  agree  in 
these  particulars  : 1,  neither  could  be 
in  a Roman  city  or  province ; 2,  neither 
caused  the  party  punished  to  lose  his 
liberty.  Inst.  1,  16,  2 ; Digest,  48,' 
22,  4 ; Codo,  9,  47,  20. 

3.  — Relegation  and  deportation  dif- 
fered in  this,  1,  because  deportation  de- 
prived of  the  right  of  citizenship,  which 
was  preserved  notwithstanding  the  rele- 1 
gation;  2,  % because  deportation  was  { 


always  perpetual,  and  relegation  was 
, generally  for  a limited  time;  3,  because 
deportation  was  always  attended  with 
confiscation  of  property,  although  not 
mentioned  in  the  sentence  ; while  a loss 
of  property  was  not  a consequence  of 
relegation  unless  it  was  perpetual,  or 
made  a part  of  the  sentence.  Inst.  1, 
12,1  & 2;  Dig.  48,  20,  7,5;  lb.  48, 

, 22,  1 to  7 ; Code,  9,  47,  8. 

RELEVANCY.  By  this  term  is  un- 
derstood the  evidence  which  is  applicable 
| to  the  issue  joined  ; it  is  relevant  when 
| it  is  applicable  to  the  issue,  and  ought  to 
j bo  admitted ; it  is  irrelevant , when  it 
! does  not  apply ; and  it  ought  then  to  be 
! excluded.  3 Hawks,  122;  4 Litt.  llcp. 

I 272;  7 Mart.  Lo.  R.  N.  S.  198.  See 
Greenl.  Ev.  § 49,  et  seq. ; 1 Phil.  Ev. 
169;  11  S.  & R.  134;  7 Wend.  R. 
359;  1 Rawlc,  R.  311  ; 3 Pet.  R.  836; 

| 5 Harr.  A Johns.  51,  50;  1 Watts  & 
Serg.  302 ; 6 Watts,  R.  200 ; 1 S.  &, 
R.  298. 

RELICT.  A widow’,  as  A B,  relict 
of  C D. 

RELICTA  V E R I FIC  ATION  E. — 
When  a judgment  is  confessed  by  cog- 
novit actionem , after  plea  pleaded,  and 
then  the  plea  is  withdrawn,  it  is  called  a 
confession  or  oxpiovit  actionem  relicta 
verification?.  He  acknowledges  the 
action  having  abandoned  his  plea.  fSce 
5 Halst.  332. 

RELICTION.  An  increase  of  the 
land  by  the  sudden  retreat  of  the  sea  or 
: a river. 

2.  — Relicted  lands  arising  from  the 
I sea  and  in  navigable  rivers,  (q.  v.) 
generally  beluug  to  the  state ; and  all 
relicted  lands  of  un navigable  rivers 
generally  belong  to  the  proprietor  of  the 
estate  to  which  such  rivers  act  as  bounda- 
ries. Schultes  on  Aqu.  Rights,  138; 
Ang.  on  Tide  Wat.  75.  But  this  relic- 
tion must  bo  from  the  sea  in  its  usual 
state  ; for  if  it  should  inundate  the  land, 
and  there  recede,  this  w’ould  be  no  relic- 
tion. Harg.  Tr.  15.  Vide  Ang.  on  Wat 
Co.  220. 

3.  — Reliction  differs  from  avulsion, 
(q.  v.)  and  from  alluvion,  (q.  v.) 

RELIEF,  Eng.  law.  A relief  was  an 
incident  to  every  feudal  tenure,  by  way 
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of  fine  or  composition  with  the  lord  for  wisely  provided  that  it  should  never  be 
taking  up  the  estate  which  was  lapsed  or  united  with  the  state.  Art.  6,  3. 
fallen  in  by  the  death  of  the  last  tenant.  Vide  Christianity  ; Religious  test ; 
At  one  time  the  amount  was  arbitrary  ; Theocracy. 

but  afterwards  the  relief  of  a knight's  RELIGIOUS  TEST.  The  constitu- 
foo  became  fixed  at  one  hundred  shil-  tion  of  the  United  States,  art.  (i,  s.  3, 


RELIEF,  practice,  is  that  assistance  , , 

which  a court  of  chancery  will  lend  to  a office,  or  public  trust  under  the  United 
party,  to  annul  a contract  tinctured  with  States." 

fraud,  or  where  there  has  been  a mis-  2. — This  clause  was  introduced  for 
take  or  accideut ; courts  of  equity  grunt  the  double  purpose  of  satisfying  the 
relief  to  all  parties  in  cases  where  they  scruples  of  many  respectable  persons, 
have  rights,  ex  ccquo  el  bonoy  and  modify  who  feel  an  invincible  repugnance  to  any 
and  fashion  that  relief  according  to  cir-  religious  test  or  affirmation,  and  to  cut 
cumstances.  off  forever  every  pretence  of  any  alliance 

RELIGION.  Real  piety  in  practice,  between  church  and  state  in  the  national 
consisting  in  the  performance  of  all  government.  Story  on  the  Const.  § 1841. 
known  duties  to  God  uud  our  fellow  RELINQUISHMENT,  practice.  A 
men.  forsaking,  abandoning,  or  giving  over  a 

2.  — There  arc  many  actions  which  right ; for  example,  a plaintiff  may  rc- 
cannot  be  regulated  by  human  laws,  and  linquish  a bad  count  in  a declaration, 
many  duties  arc  imposed  by  religion  and  proceed  on  the  good  : a man  may 
calculated  to  promote  the  happiness  of  relinquish  a part  of  his  claim  in  order  to 
society.  Besides,  there  is  an  infinite  give  a court  jurisdiction. 

number  of  actions,  which  though  pun-  RELOCATION,  Scotch  law , con - 
ishahle  by  society,  may  be  concealed  tracts.  To  let  again  ; to  renew  a lease, 
from  men,  and  which  the  magistrate  can-  Is  called  relocation, 
not  punish.  In  these  cases  men  arc  re-  2. — When  a tenant  holds  over  after  the 

strained  by  the  knowledge  that  nothing  expiration  of  his  lease,  with  the  consent 
can  be  hidden  from  the  eyes  of  a sove-  of  his  landlord,  this  will  amount  to  a re- 
reign intelligent  Being;  that  the  soul  location. 

never  dies,  that  there  is  a state  of  future  REMAINDER,  estates,  is  the  rem- 
rowards  and  punishments ; in  fact  that  nant  of  an  estate  in  lands  or  tenements 
the  most  secret  crimes  will  be  punished,  expectant  on  a particular  estate,  created 
True  religion  then  offers  succours  to  the  together  with  the  same,  at  oue  time.  Co. 
feeble,  consolations  to  the  unfortunate,  Litt.  143  a. 

and  fills  the  wicked  with  dread.  2. — Remainders  are  either  vested  or 

3.  — What  Montesquieu  says  of  a contingent.  A vested  remainder  is  one 
prince,  applies  equally  to  an  individual,  by  which  a preseut  interest  passes  to  the 
“ A prince,”  says  he,  u who  loves  reli-  party,  though  to  be  enjoyed  in  future; 
gion,  is  a lion,  which  yields  to  the  hand  and  by  which  the  estate  is  invariably 
that  caresses  him,  or  to  the  voice  which  fixed  to  remain  to  a determinate  person, 
renders  him  tame.  He  who  fears  reli-  after  the  particular  estate  has  been 
gion  and  hates  it,  is  like  a wild  beast,  spent.  Vide  2 Johns.  R.  288 ; 1 Ycates, 
which  gnuws  the  chain  which  restrains  it  R.  340. 

from  falling  on  those  within  its  reach.  3. — A contingent  remainder  is  one 
He  who  has  no  religion  is  like  a terrible  which  is  limited  to  take  effect  on  an 
animal  which  feels  no  liberty  except  event  or  condition,  which  may  never 
when  it  devours  its  victims  or  tears  them  happen  or  be  performed,  or  which  may 
in  pieces."  Esp.  des  ijois,  liv.  24,  e.  1.  not  happen  or  be  performed  till  after  the 

4.  — But  religion  can  be  useful  to  man  determination  of  the  preceding  particular 
only  when  it  is  pure.  The  constitution  estate;  in  which  case  such  remainder 
of  the  United  States  has,  therefore,  never  can  take  effect. 


lings.  2 Bl.  Com.  05. 
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4.  — According  to  Mr.  Fearno,  contin- 
gent remainders  may  properly  be  distin- 
guished into  four  sorts  : 1.  Where  the 
remainder  depends  entirely  on  a contin- 
gent determination  of  the  preceding 
estate  itself.  2.  Where  the  contingency 
on  which  the  remainder  is  to  take  effect, 
is  independent  of  the  determination  of 
the  preceding  estate.  3.  Where  the  con- 
dition u]sm  which  the  remainder  is 
limited,  is  certain  in  event,  but  the 
determination  of  the  particular  estate 
may  lmp)>cn  before  it.  4.  Where  the 
person,  to  whom  the  remainder  is  limited, 
is  not  yet  ascertained,  or  not  yet  in 
being.  Fearno,  5. 

5.  — The  pupillary  substitutions  of  the 
civil  law  somewhat  resembled  contingent 
remainders.  1 Erowu’s  Civ.  Law,  214, 
n. ; Burr.  1623.  Vide,  generally,  Vi ner’s 
Ab.  h.  t.  ; Jiao.  Ab.  h.  t.  ; Com  Dig.  h. 
t. ; 4 Kent,  Com.  180;  Yolv.  1,  n. ; 
Cruise,  Dig.  tit.  16;  1 Supp.  to  Yes.  jr. 
184. 

REMAINDER-MAN,  is  one  who  is 
entitled  to  the  remainder  of  the  estate 
after  a particular  estate  carved  out  of  it 
has  expired. 

REMANDING  A CAUSE,  practice, 
is  sending  it  back  to  the  same  court  out 
of  which  it  came,  for  the  purpose  of 
having  some  action  on  it  there.  March, 
It.  100. 

REMANENT  PRO  DEFEOTU 
EMJ  yJ  01UJM,  [tractive,  the  return  made 
by  the  sheriff  to  a writ  of  execution 
when  he  has  not  been  able  to  sell  the 
property  seized,  that  the  same  remain* 
untold  for  mint  of  buyer* : in  that  ease 
the  plaintiff  is  entitled  to  a venditioni 
cj'jujuu*.  Com.  Dig.  Execution,  C 8. 

K EM  A NET,  practice.  The  causes 
which  are  entered  for  trial,  and  which 
cannot  be  tried  during  the  terms  are 
remand*.  Lee’s  Diet.  Trial,  vii. ; 1 
Sell.  Pr.  434 } I I 'hill.  Ev.  4. 

REMEDIAL.  That  which  affords  a 
remedy ; as,  a remedial  statute,  or  one 
which  is  made  to  supply  some  defects  or 
abridge  some  superfluities  of  the  common 
law.  1 Bl.  Com.  80.  The  term  reme- 
dial statute  is  also  applied  to  those  acts 
which  give  a new  remedy.  Esp.  Pen. 
Act.  1. 


REMEDY.  The  means  employed  to 
enforce  a right  or  redress  an  injury. 

2.  — The  importance  of  selecting  a 
proper  remedy  is  made  strikingly  evi- 
dent by  the  following  statement.  iC  Re- 
cently a common  law  ha r rider,  very 
eminent  for  his  legal  attainments,  sound 
opinions,  and  groat  practice,  advised  that 
there  was  no  remedy  whatever  against  a 
married  woman,  who,  having  a consider- 
able separate  estate,  had  joined  with  her 
husband  in  a promissory  note  for  2500/., 
for  a debt  of  her  husband,  because  he 
was  of  opinion  that  the  contract  of  a 
married  woman  is  absolutely  void,  and 
referred  to  a decision  to  that  effect,  viz. 
Marshall  v.  Button,  8 T.  R.  545,  he  not 
knowing,  or  forgetting,  that  in  equity, 
under  such  circumstances, payment  might 
have  been  enforced  out  of  the  separate 
estate.  And  afterwards,  a very  eminent 
equity  counsel , equally  erroneously  ad- 
vised, in  the  same  case,  that  the  remedy 
was  only  in  equity,  although  it  apjteared 
upon  the  face  of  the  ease,  as  then  stated, 
that,  after  the  death  of  her  husband,  the 
wife  had  promised  to  pay,  in  considera- 
tion of  fbrl>eanmce,  and  u|>on  which  pro- 
mise she  might  have  been  arrested  and 
sued  at  law.  If  the  common  low  coun- 
sel had  properly  advised  proceedings  in 
equity,  or  if  the  equity  counsel  had 
advised  proceedings  by  arrest  at  law, 
upon  the  promise,  after  the  death  of  the 
husband,  the  whole  debt  would  have 
been  paid.  Rut,  upon  this  latter  opin- 
ion, a bill  in  chancery  was  filed,  and  so 
much  time  elapsed  before  decree,  that  a 
great  part  of  the  property  was  dissifMitcd, 
and  the  wife  escaped,  with  the  residue, 
into  France,  and  the  creditor  t hus  wholly 
lost  his  debt,  which  would  have  been 
recovered,  if  the  proper  proceedings  had 
l>ecu  adopted  in  the  first  or  even  second 
instance.  This  is  one  of  the  very  numer- 
ous cases  almost  daily  occurring,  illus- 
trative of  the  consequences  of  the  want 
of,  at  least,  a general  knowledge  of  every 
branch  of  law." 

3.  — Remedies  may  be  considered  in 
relation  to  1,  the  enforcement  of  con- 
tracts; 2,  the  redress  of  torts  or  inju- 
ries. 

4.  — § 1.  The  remedies  for  the  en- 
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force  incut  of  contracts  arc  generally  by 
action.  The  form  of  these  depend  upon 
the  nature  of  the  contract.  They  will 
be  brictly  considered,  each  separately. 

5. — 1.  The  breach  of  parol  or  simple 
contract*,  whether  verbal  or  written, — 
express  or  implied — for  the  payment  of 
money,  or  for  the  performance  or  omis- 
sion of  any  other  act,  is  remediable  by 
action  of  assumpsit,  (q.  v.)  This  is  the 
proper  remedy,  therefore,  to  recover  I 
money  lent,  paid,  and  had  and  received  ' 
to  the  use  of  the  plaintiff;  and  in  some 
cases  though  the  money  have  hccu  re- 
ceived tortaously  or  by  duress  of  the 1 
person  or  goods,  it  may  be  recovered  in 
this  form  of  action,  as,  in  that  ease,  the 
law*  implies  a contract.  2 Ld.  Raym. 
1210;  2 El.  R.  827;  3 Wils.  R.  304; 

2 T.  R.  144;  3 Johns.  R.  183.  This 
action  is  also  the  proper  remedy  upon 
wagers,  feigned  issues,  and  awards  when 
the  submission  is  not  by  deed,  and  to 
recover  money  due  on  foreign  judgments, 

4 T.  R.  493;  3 East,  Jt.  221  ; 11 
East,  R.  124 ; aud  ou  by-laws,  1 E.  & 
P.  98 

G. — 2.  To  recover  money  due  and 
unpaid  upon  legal  liabilities,  I lob.  200; 
or  upon  simple  contracts  either  express , 
or  implied,  whether  verbal  or  written, ' 
and  upon  contracts  under  seal  or  of  re- 1 
cord,  Eull.  N.  P.  107  ; Com.  I>ig.  Debt, ' 
A 9 ; and  on  statutes  by  a party  grieved,  j 
or  by  a common  informer,  whenever  the  i 
demand  is  for  a sum  certain,  or  is  capable 
of  being  readily  reduced  to  a certainty, 
7 Mass.  E.  202 ; 3 Mass.  K.  309,  310 ; 
the  remedy  is  by  action  of  debt.  Vide 
Debt. 

7.  — 3.  When  a covenantee  has  sus- 
tained damages  in  consequence  of  the 
non-performaucc  of  a promise  muter  oral, 
whether  such  promise  he  contained  in  a 
deed  poll,  indenture,  or  whether  it  l>o  | 
express,  or  implied  by  law  from  the 
terms  of  the  deed ; or  whether  the 
damages  he  liquidated  or  unliquidated, 
the  proper  remedy  is  by  action  of  cove- 
nant. Vide  Covenant . 

8.  — 1.  For  the  detention  of  a chattel, 
which  the  party  obtained  by  virtue  of  a 
contract,  as  a bailment,  or  by  some  other 
lawful  means,  us  by  finding,  the  owner 


may  in  general  support  an  action  of 
detinue,  (q.  v.)  replevin,  (q.  v.)  or  when 
he  has  converted  the  property  to  his  own 
use,  trover  and  conversion,  (q.  v.) 

9.  — § 2.  Remedies  for  the  redress  of 
injuries.  Tlu*se  remedies  are  either  pub- 
lic, by  indictment,  when  the  injury  to 
the  individual,  or  to  his  property  affects 
the  public;  or  private,  when  the  tort  is 
only  injurious  to  the  individual. 

10.  — There  are  three  kinds  of  reme- 
dies, namely,  1,  the  preventin'  s 2,  that 
which  seeks  ft>r  a com  pen#  (doit ; 3,  that 
which  has  for  its  object  punishment. 

1 1 .  — 1 . The  preventive,  or  removing, 
or  abating  remedies,  are  those  which 
may  bo  by  acts  of  the  party  aggrieved, 
or  by  the  intervention  of  legal  proceed- 
ings ; as,  in  the  case  of  injuries  to  the 
person,  or  to  personal  or  real  property, 
defence,  resistance,  recaption,  abatement 

| of  nuisance,  and  surety  of  the  peace,  or 
injunction  in  equity,  and  perhaps  some 
others. 

12.  — 2.  Remedies  for  compensation 
are  those  which  may  be  either  by  tho 

| acts  of  the  party  aggrieved,  or  summarily 
before  justices,  or  by  arbitration,  or  ac- 
tion, or  suit  at  law  or  in  equity. 

13.  — 3.  Remedies  which  have  for 
their  object  punishments,  or  compensa- 
tion and  punishments,  are  cither  sum- 
mary proceedings  Indore  magistrates,  or 
indictment,  Ac.  The  party  injured  in 
many  eases  of  private  injuries,  which  arc 
also  a public  offence,  as,  batteries  and 
libels,  may  have  both  remedies,  a public 
indictment  for  the  criminal  offence,  and 
a civil  action  for  the  private  wrong. 
When  the  law  gives  several  remedies, 
the  party  entitled  to  them  may  select 
that  best  calculated  to  answer  his  ends. 
Vide  2 Atk.  344 ; 4 Johns.  Ch.  It.  140; 
G Johns.  Ch.  Rep.  78 ; 2 Conn.  K.  353; 
10  Johns.  R.  481;  9 Serg.  & Kawle, 
302.  In  felony  and  some  other  cases, 
the  private  injury  is  so  far  merged  in  the 
public  crime  that  no  action  can  he  main- 
tained for  it,  at  least  until  after  the  pub- 
lic prosecution  shall  have  been  ended. 
Vide  Civil  remedy. 

14.  — It  will  be  proper  to  consider,  1, 
the  private  remedies,  as  they  seek  flic 
prevention  of  offences,  compensation  for 
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committing  them,  and  the  punishment 
of  their  authors;  and,  2,  the  public  re- 
medies, which  have  for  their  object  pro- 
tection and  punishment. 

15. — 1.  Private  mint  tin*.  When  the 
right  invaded  and  the  injury  committed 
are  merely  private,  no  one  has  a right  to 
interfere  or  seek  a remedy  except  the 
party  immediately  injured  and  his  pro- 
fessional advisers.  Rut  when  the  re- 
medy is  even  nominally  public,  and 
prosecuted  in  the  name  of  the  common- 
wealth, any  one  may  institute  the  pro- 
ceedings, although  not  privately  injured. 
1 Salk.  174  ; 1 Atk.221 ; 3 M.&S.71. 

Id. — Private  remedies  are,  1,  by  the 
act  of  the  party,  or  by  legal  proceedings 
to  prevent  the  commission  or  repetition 
of  an  injury,  or  to  remove  it;  or  2,  they 
arc  to  recover  compensation  fi>r  the  in- 
jury which  lias  been  committed. 

17.  — 1.  The  preventive  and  removing 
remedies  are  principally  of  two  descrip- 
tions, namely,  1st,  those  by  the  act  of 
the  party  himself,  or  of  certain  relations 
or  third  persons  permitted  by  luw  to  in- 
terfere, as  with  respect  to  the  jjenon , by 
self-defence,  resistance,  escape,  rescue, 
ami  even  prison-breaking,  when  the  im- 
prisonment is  clearly  illegal;  or  in  case 
of  personal  property,  by  resistance  or  re- 
caption ; or  in  case  of  real  property , by 
resistance  or  turning  a trespasser  out  of 
his  house  or  oil'  his  land,  even  with  force. 
1 Sound.  81,  140,  note  4;  or  by  appre- 
hending a wroug-doer,  or  by  re-entry 
and  regaining  possession,  taking  care  not 
to  commit  a forcible  eutry,  or  a breach 
of  the  peace;  or,  in  case  of  nuisances, 
public  or  private,  by  abatement ; vide 
Abatement  of  nuisances  ; or  remedies  by 
distress,  («|.  v.);  or  by  set-off  or  retainer. 
See  as  to  remedies  by  act  of  the  parties, 
1 Dane’s  Ab.  c.  2,  p.  130. 

18.  — 2.  When  the  injury  is  complete 
or  continuing,  the  remedies  to  obtain 
compensation  aire  either  specific  or  in 
damages.  These  arc  summary  before 
justices  of  the  peace  or  others;  or  formal, 
cither  by  action  or  suit  in  courts  of  law 
or  equity,  or  in  the  admiralty  courts.  As 
au  example  of  summary  proceedings  may 
be  mentioned  the  mauncr  of  regaining 
possession  by  applying  to  magistrates 


against  forcible  entry  and  detainer,  where 
the  statutes  authorize  the  proceedings. 
Formal  proceedings  are  instituted  when 
certain  rights  have  been  invaded.  If  the 
injury  affect  a legal  right,  then  the  re- 
medy is  in  general  by  action  in  a court 
of  law ; but  if  au  equitable  right,  or  if 
it  can  he  better  investigated  in  a court 
of  equity,  then  the  remedy  is  by  bill. 
Vide  Chancery. 

11). — 2.  Puhtir  remedies.  These  may 
be  divided  into  such  as  are  intended  to 
prevent  crimes,  and  those  where  the  ob- 
ject is  to  punish  them.  1.  The  preven- 
tive remedies  may  be  exercised  without 
any  warrant  either  by  a constable,  (q.  v.) 
or  other  officer  or  even  by  a private  citi- 
zen. Persons  in  the  act  of  committing  a 
felony  or  a breach  of  the  peace  may  bo 
arrested  by  any  one.  Vide  Arrest.  A 
public  nuisance  may  be  abated,  without 
any  other  warrant  or  authority  than  that 
given  by  the  law.  Vide  Nuisance.  2. 
The  proceedings  intended  as  a punish- 
ment for  offences,  are  either  summary , 
(vide  Conviction')  or  by  indictment, 

(<).  V.) 

20. — Remedies  arc  specific  and  cu- 
mulative ; the  former  are  those  which 
can  alone  be  applied  to  restore  a right  or 
punish  a crime;  for  example,  where  a 
statute  makes  unlawful  what  was  lawful 
before  and  gives  a particular  remedy, 
that  is  specific  and  must  be  pursued,  and 
no  other.  Cro.  Jac.  644;  1 Salk.  45; 
2 Burr.  803.  Rut  when  an  offence  was 
antecedently  punishable  by  a common 
law  proceeding  as  by  indictment,  and  a 
statute  prescribes  a particular  remedy, 
there  such  particular  remedy  is  cumula- 
tive, and  proceedings  limy  be  had  at 
common  law  or  under  the  statute.  1 
Saund.  134,  n.  f4).  Vide  Rac.  Ab.  Ac- 
tions in  general,  R;  Actions;  Arrest; 
Civil  remedy;  Election  of  Actions. 

REMEMBRANCERS,  Eng.  laic.— 
Officers  of  the  exchequer,  whose  duty  it 
is  to  remind  the  lord  treasurer  and  the 
justices  of  that  court  of  such  things  as 
are  to  be  called  and  attended  to  for  the 
benefit  of  the  crown. 

REMISE,  is  a French  word,  which 
literally  means  a surrendering  or  return- 
ing a debt  or  duty. 
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2. — It  is  frequently  used  in  this  sense  j fective  title,  and  he  enters  hy  virtue  of 
111  releases;  as,  “remise,  release  and  for  that  title,  the  law  remits  him  to  his  nn- 


ever  quit-claim.”  In  the  French  law  the 
word  remise  is  synonymous  with  our 
word  rebate.  Roth.  l>u  Contr.  dc  Change, 
n.  176;  Dalloz,  Diet.  h.  t.;  Mcrl.  Rep. 

REMISSION,  civil  /aw.  A release. 

2. — The  remission  of  the  debt  is  either 


eient  and  more  certain  right,  and,  by  an 
equitable  fiction,  supposes  him  to  have 
gained  possession  under  it.  3 151.  Com. 
190 ; 18  Viu.  Ab.  431 ; 7 Com.  Dig. 
234. 

REMITTIT  DAMNA.  An  entry  on 
the  record  by  which  the  plaintiff  declares 


conventional,  when  it  is  expressly  granted  1 that  he  remits  the  damages  or  a part  of 
to  the  debtor  by  a creditor  having  a j the  damages  which  have  been  awarded 
capacity  to  alienate ; or  tacit,  when  the  him  by  the  jury,  is  so  called. 


creditor  voluntarily  surrenders  to  his 
debtor  tho  original  title  under  private 
signature  constituting  tho  obligation. 
Civ.  Code  of  Lo.  art.  ll  195. 

3. — By  remission  is  also  understood  a 
forgiveness  or  pardon  of  an  offence.  It 
has  tho  effect  of  putting  back  the  offender 
in  the  same  situation  he  was  before  the 
commission  of  the  offence.  Remission 


2. — In  some  cases  a misjoinder  of  ac- 
tions may  be  cured  by  the  entry  of  a 
remittit  r/amna.  1 Chit.  1 ’1.  *207. 

REMITTOR,  contracts , a person  who 
makes  a remittance  to  another. 

REMITTITUR  DAMNUM,  or 
DAMNA,  in  practice,  is  the  act  of  the 
plaintiff  upon  the  record,  whereby  ho 
abates  or  remits  the  excess  of  damages 


is  generally  granted  in  cases  where  the  | found  by  the  jury  beyond  the  sum  laid 
offence  was  involuntary,  or  committed  in  ! in  the  declaration.  See  1 Suuud.  285, 
self-defence.  Doth.  I’r.  Civ.  sect.  7,  art.  u.  6 ; 4 Conn.  109. 

2,  § 2.  REMONSTRANCE,  is  a petition  to 

4. — Remission  is  also  used  by  com-  a court,  or  deliberative  or  legislative 
mon  lawyers  to  express  the  act  by  which  body,  in  which  those  who  have  signed 
a forfeiture  or  penalty  is  forgiven.  10  j it  request  that  something  which  it  is  in 
Wheat.  246.  I contemplation  to  perform  shall  not  be 

TO  REMIT.  To  annul  a fine  or  for-  J done, 
feiture.  . j REMOTE.  At  a distance ; afar  off ; 

2.  — This  is  generally  done  by  the  not  immediate.  A remote  cause  is  not 
courts  where  they  have  a discretion  by  j in  general  sufficient  to  charge  a mail  with 
law ; as,  for  example,  when  a juror  is  1 the  commission  of  a crime,  nor  with  bo- 
fined  for  non-attendance  in  court,  after  ing  the  author  of  a tort- 

being  duly  summoned,  and,  on  appearing,  j 2. — When  a man  suffers  an  injury  in 
he  produces  evidence  to  the  court  that  i consequence  of  the  violation  of  a eon- 
he  was  sick  and  unable  to  attend,  the  tract,  in  general  the  party  injured  is  en- 
fine  will  be  remitted  by  the  court.  | titled  to  damages  for  tho  violation  of 

3.  — In  commercial  law,  to  remit  is  to  ' such  contract,  but  is  not  liable  for  remote 
send  money,  bills  or  something  which  j consequences,  unconnected  with  tho  con- 
will  answer  the  purpose  of  money.  [ tract,  to  which  the  party  may  be  sub- 

REMITTANCE,  comm.  law.  Money  jected;  as,  for  example,  if  the  maker  of 
sent  by  one  merchant  to  another,  either  a promissory  note  should  not  pay  it  at 

maturity,  the  holder  will  be  entitled  to 
damages  arising  from  the  breach  of  the 
contract,  namely  the  principal  mid  inte- 
rest, but  should  the  holder,  in  conse- 
quence of  the  non-payment  of  such  note, 
be  compelled  to  stop  payment,  and  lose 
his  credit  and  his  business,  the  maker 
will  not  be  responsible  for  such  losses, 
on  account  of  the  great  remoteness  of  tho 
cause ; so  if  an  agent  who  is  bound  to 


in  specie,  bill  of  exchange,  draft  or  other- 
wise. 

REM  ITTEE,  in  contracts , is  a person 
to  whom  a remittance  is  made.  Story 
on  Bailm.  § 75. 

REMITTER,  estates , to  be  placed 
back  in  possession. 

2. — When  one  haring  a right  to  lands 
is  out  of  possession,  and  afterwards  the 
freehold  is  cast  upon  him  by  some  de- 

Vol.  II.— 28 
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account  should  neglect  to  do  so,  and  a j Bats.  Ah.  h.  t.  ; Crabb,  R.  P- 
similar  failure  should  take  place,  the  j 233. 
agent  would  not  be  responsible  for  the 
damages  thus  caused.  1 Brock.  Cir.  0.  « . „ . 

R.  103  ; ts*c  3 I’ct.  69,  84,  89;  5 Mu-  in  the  fact  that  the  former  issues  out  of 
son's  It.  161 ; 3 Wheat.  360;  1 Story,  lands,  and  the  latter  is  a mere  personal 


2. — A rent  somewhat  resembles  an 
annuity,  (q.  v.)  their  difference  consists 


R.  157 ; 3 Sumn.  It.  27,  270 ; 2 Sm 
A Marsh.  340.  Vido  ('alias. 


charge. 

3. — At  common  law  there  wore  three 


REMOVAL  FROM  OFFICE,  is  the]  kinds  of  rents;  namely,  rent-service, 
act  of  a competent  officer  or  of  the  legis-  rent-charge,  and  rcnt-seck.  When  the 
luturc  which  deprives  an  officer  of  his  tenant  held  his  land  by  fealty  or  other 
office.  It  may  be  express,  that  is  by  a j corporeal  service,  and  a certain  rent,  this 
notification  that  the  officer  has  been  re-  j was  called  rentsernice ; a right  of  dis- 
inoved,  or  implied,  by  the  appointment  tress  was  inseparably  incident  to  this 
of  another  person  to  the  same  office.  J rent 


Wallace’s  C.  C.  II.  118. 
130;  1 Crunch,  137. 


See  13  Pet.  I 4. — A rent-charge,  is  when  the  rent 

is  created  by  deed  and  the  fee  granted ; 


REMOVER,  practice,  is  when  a suit  and  as  there  is  no  fealty  annexed  to  such 
or  cause  is  removed  out  of  one  court  into  a grant  of  rent,  the  right  of  distress  is 
another,  which  is  effected  by  writ  of  error,  not  an  incident ; and  it  requires  un  ex- 

. . « »•  n i 1 ..f  JImIwaoci  to  Vv. i nvinovral  ti 


certiorari,  and  the  like. 
REMUNERATION. 


11  Co.  41.  I press  power  of  distress  to  be  annexed  to 

....  Reward ; re-  [ the  grant,  which  gives  it  the  name  of  a 

compense ; salary.  Dig.  17,  1,  7.  rent-charge,  because  the  lands  are,  by 

RENDER.  To  yield;  to  return;  to  ] the  deed,  charged  with  a distress,  to. 

give  again : it  is  the  reverse  of  prcndcr.  Litt.  143  b. 


RENDEZVOUS.  A place  appointed 
for  meeting. 


5. — Rent-teck,  or  a-dry  or  barren  rent, 
was  rent  reserved  by  deed,  without  a 


o Among  seamen  it  is  usual  when  ] clause  of  distress,  and  in  a ease  in  which 

vessels  sail  under  convoy,  to  have  a ren-  the  owner  of  the  rent  had  no  future  in- 

w . « . ! 1 — . il,A  1 a. ■ i , 1 In.  trot 


dezvous,  in  case  of  dispersion  by  storm, 
un  enemy  or  other  accident. 


terest  or  reversion  in  the  land,  he  was 
driven  for  a remedy  to  a writ  of  annuity 


3. — The  place  where  military  men  or  writ  of  assize, 
meet  and  lodge,  is  also  called  a rendez- 1 6. — But  the  statute  of  4 Geo.  2,  c. « , 


abolished  all  distinction  in  the  several 


TO  RENOUNCE,  to  give  up  a right:  kinds  of  rent,  so  far  as  to  give  there- 
for example,  an  executor  may  renounce  ; medy  by  distress  in  cases  of  rents-seck, 
the  right  of  administeriug  the  estate  of  rents  of  assise,  and  chief  rents,  as  in  the 
the  testator ; a widow  the  right  to  ad-  case  of  rents  reserved  upon  a lease,  in 
minister  to  her  intestate  husband’s  estate.  Pennsylvania,  a distress  is  inseparably 
2. — There  are  some  rights  which  a incident  to  every  species  of  rent  that 
person  cannot  renounce ; as,  for  example,  j may  be  reduced  to  a certainty.  2 Rawle  s 
to  plead  the  act  of  limitation.  Before  a Rep.  13.  In  New  York,  it  reams  the 
pereon  can  become  a citizen  of  the  United  ; remedy  by  distress  exists  for  aU  kmils  ot 
States,  he  must  renounce  all  titles  of  j rent, 
nobility.  Vide  Naturalization;  To  Re-  tress; 
pin  Hate. 

BENT,  estates,  contracts . 
profit  in  money,  provisions,  chattels,  or 


3 Kent,  Com.  368.  Vide  Di*~ 
18  Viner's  Abr.  472;  Woodf. 

I L.  A T.  184;  Gilb.  on  liente;  Com. 
A certain  Dig.  h.  t. ; Dune's  Ab.  Index,  h.  t. 

7. — As  to  the  time  when  the  rent  be- 


urum  in  uiviivj,  , i , . . . .«  # 

labour,  issuing  out  of  lands  and  tene-  comes  due,  it  is  proper  to  observe,  that 
meats  in  retribution  for  the  use.  2 Bl.  ] there  is  a distinction  to  bo  made.  It 
Com  41  • 14  Pet.  Rep.  526;  Gilb.  on  becomes  due  for  the  purpose  of  making 
Rents  9 ; Co.  Litt.  142  a;  Civ.  Code  of  ] a demand  to  take  advantage  of  a condi- 
Lo  art.  2750 ; Com.  on  L.  & T.  95 ; 1 tion  of  re-entry,  or  to  tender  it  to  save 
Kent,  Com.  367;  Bradb.  on  Distr.  24;  a forefeiture,  at  sunset  of  the  day  on 
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which  it  is  due;  but  it  is  not  actually 
due  till  midnight,  for  any  other  purpose. 
An  action  could  not  be  supported  which 
had  been  commenced  on  the  day  it  be- 
came due,  although  commenced  after 
sunset ; and  if  the  owner  of  the  fee  died 
between  sunset  and  midnight  of  that 
day,  the  heir  and  not  the  executor  would 
be  entitled  to  the  rent.  1 Saund.  287 ; 
10  Co.  127  b;  2 Madd.  Ch  It.  268; 
1 P.  Wms.  177;  S.  C.  1 Salk.  578. 

See,  generally,  13ae.  Ab.  h.  t. ; and 
Distress;  Reentry. 

RENT  ROLL.  A roll  of  the  rents 
due  to  a particular  person,  or  public 
body.  See  Rental. 

RENTAL.  A roll  or  list  of  the  rents 
of  an  estate,  containing  tho  description 
of  the  hinds  let,  the  names  of  the  tenants, 
and  other  particulars  connected  with  such 
estate.  This  is  the  same  as  rent  roll , from 
which  it  is  said  to  be  corrupted. 

RENTE,  in  the  French  funds  this 
word  is  nearly  synonymous  with  our 
word  annuity. 

Rente  fonciere.  This  is  a technical 
phrase  used  in  Louisiana.  It  is  a rent 
which  issues  out  of  land,  and  it  is  of  its 
essence  that  it  be  perpetual,  for  if  it  be 
made  but  for  a limited  time,  it  is  a lease. 
It  may,  however,  be  extinguished.  Civ. 
Code  of  Lo.  art.  2750,  2751).  Poth.  k.  t. 
Vide  (l round-rent. 

Rente  VIACJKRE,  French  law.  This 
term,  which  is  used  in  Louisiana,  signi- 
fies an  annuity  for  life.  Civ.  Code  of 
Lo.  art.  2764;  Poth.  Du  Contract  de 
Constitution  de  Rente,  n.  215. 

RENUNCIATION.  The  act  of  giv- 
ing up  a right. 

2. — It  is  a rule  of  law  that  any  one 
may  renounce  a right  which  the  law  has 
established  in  his  favour.  To  this  maxim 
there  are  many  limitations.  A party 
may  always  renounce  an  acquired  right, 
as,  for  example,  to  take  lands  by  descent; 
but  one  cannot  always  give  up  a future 
right,  before  it  has  accrued,  nor  to  the 
benefit  conferred  by  law,  although  such 
advantage  may  be  introduced  only  for 
tho  benefit  of  individuals. 

8. — For  example,  the  power  of  mak- 
ing a will;  the  right  of  annulling  a future 
contract,  on  the  ground  of  fraud ; and 


[ the  right  of  pleading  the  act  of  limita- 
tions, cannot  be  renounced.  The  first, 
because  the  party  must  be  left  free  to 
make  a will  or  not ; and  the  latter  two, 
not  until  the  right  has  uccrued. 

4. — This  term  is  usually  employed  to 
signify  the  abdication  or  giving  up  of 
one’s  country  at  the  time  of  choosing 
another.  The  act  of  congress  requires 
from  a foreigner  who  applies  to  become 
naturalized  a renunciation  of  all  alle- 
giance and  fidelity  to  any  foreign  prince, 
potentate,  state  or  sovereignty,  whereof 
such  alien  may,  at  the  time,  be  a citizen 
or  subject.  Sec  Oitizt'n  ; Repatriation  ; 
Naturalization  ; To  renounce. 

REPAIRS.  That  work  which  is  done 
to  an  estate  to  keep  it  in  good  order. 

2.  — What  a party  is  bound  to  do 
when  the  law  imposes  upon  him  the 
duty  to  make  necessary  repairs,  docs  not 
apj)ear  to  be  very  accurately  defined. 
Natural  and  unavoidable  decay  iu  the 
buildings  must  always  be  allowed  for, 
when  there  is  no  express  covenant  to  the 
contrary ; and  it  seems,  the  lessee  will 
satisfy  the  obligation  the  law  imposes  on 
him,  by  delivering  the  premises  at  the 
expiration  of  his  tenancy,  in  a habitable 
state.  Questions  iu  relution  to  repairs 
most  frequently  arise  between  the  land- 
lord and  teuant. 

3.  — When  there  is  no  express  agree- 
ment between  the  parties,  the  tenant  is 
always  required  to  do  the  necessary  re- 
pairs. Woodf.  L.  & E.  244;  Arch.  L. 
& T.  188.  lie  is  therefore  bound  to 
put  in  wiudows  or  doors  that  have  been 
broken  by  him,  so  as  to  prevent  any 
decay  of  the  premises,  but  he  is  not  re- 
quired to  put  a new  roof  on  an  old  worn- 
out  house.  2 Esp.  N.  P.  C.  590. 

4.  — An  express  covenant  on  the  part 
of  the  lessee  to  keep  a house  in  repair, 
and  leave  it  iu  as  good  a plight  as  it  was 
when  the  lease  was  made,  docs  not  bind 
him  to  repair  the  ordinary  and  natural 
deeay.  Woodf.  L.  & T.  256.  And  it 
has  been  held  that  such  a covenant  does 
not  bind  him  to  rebuild  a house  which 
had  been  destroyed  by  a public  enemy. 
1 Dali.  210. 

5.  — As  to  the  time  when  the  repairs 
are  to  be  made,  it  would  seem  reasonable 
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that  when  the  lessor  is  bound  to  make 
them  he  should  have  a right  to  enter  and 
make  them,  when  a delay  until  after  the 
expiration  of  the  lease  would  be  injuri- 
ous to  the.  estate  ; but  when  no  such 
damage  exists,  the  landlord  should  have 
no  right  to  enter  without  the  consent  of 
the  tenaut.  See  18  Toull.  u.  297.  When 
a house  has  been  destroyed  by  accidental 
fire,  neither  the  tenant  nor  the  landlord 
is  bound  to  rebuild  unless  obliged  by 
some  agreement  so  to  do.  4 Paige  R. 
355;  1 T.  R.  708;  Fonbl.  Eq.  13.  1, 
e.  5,  s.  8.  Vide  6 T.  It.  650;  4 Camp. 
R.  275;  Harr.  Dig.  Covenant  VLI. 

Vide  Com.  Rep.  G27  ; 6 T.  R.  650 ; 
2 Show.  401 ; 3 Ves.  Jr.  34 ; Co.  Lite. 
27  a,  note  1 ; 3 John.  R.  44 ; 6 Muss. 
It.  63;  Platt  on  Cov.  260;  Com.  L.  A 
T.  200;  Com.  Dig.  Condition,  L 12; 
Civil  Code  of  Louis.  2070;  1 Suund. 
322,  n.  1;  lb.  323,  n.  7;  2 Saund. 
158  1),  n.  7 & 10. 

REPARATION.  The  redress  of  an 
injury  ; amends  for  a tort  inflicted ; vide 
Remedy  ; Redress. 

R EPA  RATION  E FACIENDA, 
WRIT  1)E.  The  name  of  an  ancient 
writ,  which  lies  by  one  or  more  joint 
tenants  ugainst  the  other  joint  tenants, 1 
or  by  a person  owning  a house  or  build- 
ing against  the  owner  of  the  adjoining 
building  to  compel  the  reparation  of  j 
such  joint  property.  P.  N.  B.  21)5. 

REPEAL,  legislation.  The  abroga- 
tion or  destruction  of  a law,  by  a legis- 
lative act. 

2.  — -A  repeal  is  express,  as  when  it  is 
literally  declared  by  a subsequent  law; 
or,  implied,  when  the  new  law  contains 
provisions  contrary  to,  or  irreconcilable 
with  those  of  the  former  law. 

3.  — A law  may  be  repealed  by  impli- 
cation, by  an  affirmative  as  well  as  by  a 
negative  statute,  if  the  substance  is  in- 
consistent with  the  old  statute.  1 Ham. 
10;  2 Bibb,  96;  Harper,  101;  4 W. 
C.  C.  R.  691. 

4.  — It  is  a general  rule  that  when  a 
penal  statu te  punishes  an  offence  by  a 
certain  penalty,  and  a new  statute  is 
passed  imposing  a greater  or  a lesser, 
penalty,  for  the  same  offence,  the  former 
statute  is  repealed  by  implication.  5 


Pick.  168;  3 Ilalst.  48;  1 Stew.  506; 

3 A.  K.  Marsh.  70;  21  Pick.  373.  See 

1 Binn.  601;  Bac.  Ab.  Statute  D; 
7 Mass.  140. 

5.  — By  the  common  law  when  a sta- 
tute repeals  another,  and  afterwards  the 
repealing  statute  is  itself  repealed,  the 
first  is  revived.  2 Blackf.  32.  In  some 
states  this  rule  has  been  changed,  as  in 
Ohio  and  Louisiana.  Civ.  Code  of  Louis, 
art.  23. 

6.  — When  a law  is  repealed,  it  leaves 
all  the  civil  rights  of  the  parties  acquired 
under  the  law  unaffected.  3 L.  R.  337 ; 

4 L.  R.  191;  2 South.  689;  Breesc, 
App.  29;  2 Stew.  160. 

7.  — When  a penal  statute  is  repealed 
or  so  modified  as  to  exempt  a class  from 
its  operation,  violations  committed  before 
the  re|wul  are  also  exempted,  unless  spe- 
cifically reserved,  or  unless  there  have 
been  some  private  right  divested  by  it. 

2 Dana,  330;  4 Y cates,  392;  1 Stew. 
347 ; 5 Rand.  657 ; 1 W.  C.  C.  R.  84 ; 
2 Virg.  Cas.  382.  Vide  Abrogation  / 
18  Vin.  Ab.  118. 

REPERTORY.  This  word  is  nearly 
synonymous  with  inventory,  and  is  so 
called  because  its  contents  are  arranged 
in  such  order  as  to  be  easily  found.  Clef 
des  Lois  Rom.  h.  t. ; Merl.  Repertoire, 
h.  t. 

2. — In  the  French  law,  this  word  is 
used  to  denote  the  inventory  or  minutes 
which  notaries  are  required  to  make  of 
all  contracts  which  take  place  before 
them.  Diet,  de  Jur.  h.  t. 

REPETITION,  in  the  construction 
of  wills.  A repetition  takes  place  when 
the  same  testator,  by  the  same  testa- 
mentary instrument,  gives  to  the  same 
legatee  legacies  of  equal  amount  aud  of 
the  same  kind ; in  such  case  the  lutter  is 
considered  a repetition  of  the  former, 
and  the  legatee  is  entitled  to  one  only. 
For  example,  a testator  gives  to  a legatee 
“30/.  a year  during  his  life;”  and  in 
another  j»art  of  the  will  he  gives  to  the 
same  legatee  “an  annuity  of  30/.  for  his 
life  payable  quarterly,"  he  is  entitled  to 
only  one  annuity  of  thirty  pounds  a year. 
4 Yes.  79,  90 ; 1 Bro.  C.  C.  30,  note. 

Repetition,  civil  law.  The  act  by 
which  a person  demands  aud  seeks  to 
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recover  what  he  has  paid  by  mistake,  or 
delivered  on  a condition  winch  lias  not 
been  performed.  Dig.  12,  4,  5.  The 
name  of  an  action  which  lies  to  recover 
the  payment  which  has  been  made  by 
mistake,  when  nothing  was  due. 

2.  — Repetition  is  never  admitted  in 
relation  to  natural  obligations  which 
have  been  voluntarily  acquitted,  if  the 
debtor  had  capacity  to  give  his  consent. 

0 Toull.  n.  380.  The  same  rule  obtains 
in  our  law.  A person  who  has  volunta- 
rily acquitted  a natural  or  even  a moral 
obligation,  cannot  recover  back  the  mo- 
ney by  an  action  for  money  had  and  re- 
ceived, or  any  other  form  of  action.  D. 
k K.  N.  P.  C.  254 ; 2 T.  R.  763 ; 7 T. 
R.  209  ; 4 Ad.  & Ell.  858  ; 1 P.  & T). 
253;  2 L.  R.  431 ; Cowp.  290;  3 13. 
& P.  249,  note ; 2 East,  R.  500 ; 3 
Taunt.  R.  311 ; 5 Taunt.  It.  30;  Yolv. 
41  b,  note;  3 Pick.  It.  207 ; 13  John. 
R.  259. 

3.  — In  order  to  entitle  the  payer  to 
recover  hack  money  paid  by  mistake,  it 
must  have  been  paid  by  him  to  a person 
to  whom  he  did  not  owe  it,  for  otherwise 
he  cannot  recover  it  back,  the  creditor 
having  in  such  case  thu  just  right  to  re- 
tain the  money.  Rcpetitio  nulla  eat  ah 
co  qui  Ku  u m recepit. 

4.  — How  fur  money  paid  under  a 
mistake  of  law  is  liable  to  repetition, 
has  been  discussed  by  civilians,  and 
opinions  on  this  subject  are  divided.  2 
Potli.  Oh.  by  Evans,  309,  408  to  437 ; 

1 Story,  Kq.  PI.  § 111,  note  2. 

Repetition,  Scotch  law.  The  act 

of  reading  over  a witness’s  deposition, 
in  order  that  he  may  adhere  to  it  or  cor- 
rect it  at  hi.s  choice.  The  same  as  Re- 
col  ement,  (q.  v.)  in  the  French  law.  2 
Dentil,  on  Ev.  D.  3,  c.  12,  p.  239. 

RE  PLEADER,  in  practice.  When 
an  immaterial  issue  has  been  formed,  the 
court  will  order  the  parties  to  plead  de 
novo,  for  the  purpose  of  obtaining  u 
better  issue;  this  is  called  a repleader. 

2. — In  such  case,  they  must  begin  to 
replead  at  the  first  fault.  If  the  decla- 
ration, plea  and  replication  he  all  bad, 
the  parties  must  begin  de  novo;  if  the 
plea  and  replication  be  both  bad,  and  a 
repleader  is  awarded,  it  must  be  as  to  j 


both ; hut  if  the  declaration  and  plea 
be  good,  and  the  replication  only  bad, 
the  parties  replead  from  the  replication 
only. 

3.  — In  order  to  elucidate  this  point, 
it  may  lie  proper  to  give  an  instance, 
where  the  court  awarded  a replcadcr,  for 
a fault  in  the  plea,  which  is  the  most 
ordinary  cause  of  a repleader.  An  action 
was  brought  against  husband  and  wife, 
for  a wrong  dime  by  the  wife  alone,  be- 
fore the  marriage,  and  both  pleaded  that 
they  were  uot  guilty  of  the  wrong  im- 
puted to  them,  which  was  held  to  he  had, 
because  there  was  no  wrong  alleged  to 
have  been  committed  by  the  husband, 
and  therefore  a repleader  was  awarded, 
and  the  pica  made  that  the  wife  only 
was  not  guilty.  Cro.  Jac.  5;  see  other 
instances  in  Hob.  113;  5 Taunt.  380. 

4.  — The  following  rules  as  to  replead- 
ers, were  laid  down  in  the  case  of  Staples 
v.  Haydon,  2 Salk.  579;  ft  rat,  that  at 
common  law,  a replcadcr  was  allowed 
before  trial,  because  a verdict  did  uot 
cure  an  immaterial  issue,  but  now  a re- 
pleader ought  not  to  be  allowed  till  after 
trial,  in  any  case  when  the  fault  of  the 
issue  might  be  helped  by  the  verdict,  or 
by  the  statute  of  jeofails;  secondly,  that 
if  a replcadcr  be  allowed  where  it  ought 
not  to  be  granted,  or  vice  versa,  it  is 
error;  thirdly,  that  the  judgment  of  re- 
pleader is  general,  quod  jxtr lea  replacitent, 
and  the  parties  must  begin  at  the  first 
fault,  which  occasioned  the  immaterial 
issue ; fourthly,  no  costs  are  allowed  on 
either  side ; fifthly t that  a replcadcr  can- 
not be  awarded  after  a default  at  nisi 
priua ; to  which  may  he  added,  that  in 
general  a repleader  cannot  be  awarded 
after  a demurrer  or  writ  of  error,  with- 
out the  consent  of  the  parties,  hut  only 
.after  issue  joined;  where,  however,  there 
is  u bud  bar,  and  a had  replication,  it  is 
said  that  a repleader  may  be  awarded 
upon  a demurrer;  a repleader  will  not 
Ik*  awarded,  where  the  court  can  give 
judgment  on  the  whole  record,  and  it  is 
not  grantablc  in  favour  of  the  person 
who  made  the  first  fault  in  pleading. 

.See  Com.  Dig.  Pleader,  R.  18;  Due. 
Abr.  Pleas,  M ; 2 Sauud.  319  b,  n.  0; 

! 2 Vent.  190;  2 Str.  847;  5 Taunt. 
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886;  8 Taunt.  413;  2 Saund.  20;  1 
Chit.  PI.  632;  Stcph.  PL  119;  Lawcs, 
Civ.  PI.  175. 

5. — -The  difference  between  a reploadcr 
and  a judgment  non  obstante  veredicto, 
is  this,  that  a plea  is  good  in  form, 
though  not  in  fact,  or  in  other  words,  if 
it  contain  a defective  title,  or  ground  of  | 
defence  by  which  it  is  apparent  to  the 
court,  upon  the  defendant’s  own  show- , 
iug,  that  in  any  way  of  putting  it,  he 
can  have  no  merits,  and  the  issue  joined 
thereon  bo  found  for  him  there,  as  the 
awarding  of  a repleadcr  could  not  mend 
the  case,  the  court  for  the  sake  of  the 
plaintiff  will  at  once  give  judgment  non 
obstante  veredicto  ; but  where  the  defect 
ia  not  so  much  in  the  title  as  in  the 
manner  of  stating  it,  and  the  issue  join- 
ed thereon  is  immaterial,  so  that  the 
court  know  not  for  whom  to  give  judg- 
ment, whether  for  the  plaintiff  or  de- 
fendant, there  for  their  own  sake  they 
will  award  a repleader;  a judgment, 
therefore,  non  obstante  veredicto , is  al- 
ways upon  the  merits,  and  never  granted 
but  in  a very  clear  case ; a repleader  is 
upon  the  form  and  manner  of  pleading. 
Tidd’s  Pr.  813,  814;  Com.  Dig.  Pleader, 
R.  18;  Bac.  Abr.  Pleas,  M. ; 18  Yin. 
Ab.  567 ; 2 Saund.  20 ; Doct.  Plac.  h.  t. 
Arch.  Civ.  PI.  358;  l Chit.  PI.  632; 
U.  S.  Dig.  XII. 

REPLKGIARE.  To  redeem  a thing 
detained  or  taken  by  another,  by  putting 
in  legal  sureties.  See  Replevin. 

REPLEVIN,  remedies , is  the  name 
of  an  action  for  the  recovery  of  goods 
and  chatteLs. 

2.  — It  will  be  proper  to  consider,  1, 
for  what  property  this  action  will  lie; 
2,  what  interest  the  plaintiff’  must  have 
in  the  same ; 3,  for  what  injury ; 4,  the 
pleadings;  5,  the  judgment. 

3.  — 1.  To  support  replevin,  the  pro- 
perty affected  must  be  a personal  chattel, 
and  not  an  injury  to  the  freehold,  or  to 
any  matter  which  is  annexed  to  it,  4 T. 
R.  504;  nor  for  any  thing  which  has 
been  turned  into  a chattel  by  having 
been  separated  from  it  by  the  defendant, 
and  carried  away  at  one  and  the  same 
time.  2 Watts,  K.  126;  3 S.  & K.  509; 
6 S.  & It.  476;  10  S.  & It.  114;  6 


Greenl.  R.  427 ; nor  for  writings  which 
concern  the  realty.  1 Brownl.  168. 

4.  — The  chattel  also  must  possess  in- 
dicia or  ear-nnirks,  by  which  it  may  be 
distinguished  from  all  others  of  the  same 
description ; otherwise  the  plaintiff  would 
he  demanding  of  the  law  what  it  has  not 
in  its  power  to  bestow ; replevin  for  loose 
money  cannot,  therefore,  be  maintained ; 
but  it  may  be  supported  for  money  tied 
up  in  a bag,  and  taken  in  that  state  from 
the  plaintiff.  2 Mod.  R.  61.  Vide  1 
Dali.  157;  6 Binn.  2 ; 3 Serg.  & ltawle, 
562  ; 2 P.  A.  Browne’s  R.  160 ; Addis. 
It.  134;  10  Serg.  & ltawle,  114;  4 
Dull.  Appx.  i. ; 2 Watts’s  11.  126;  2 
liawlc’s  It.  423. 

5.  — 2,  The  plaintiff,  at  the  time  of 
' the  caption,  must  have  been  possessed, 

! or,  which  amounts  to  the  same  thing, 

have  had  absolute  property,  aud  be  enti- 
tled to  the  possession  of  the  chattel,  or 
1 it  could  not  have  been  taken  from  him. 
He  must,  in  other  words,  have  had  a 
general  property,  or  a special  property, 
as  the  bailee  of  the  goods.  His  right  to 
the  possession  must  also  be  continued 
down  to  the  time  of  judgment  pro- 
nounced, otherwise  he  has  no  claim  to 
the  restoration  of  the  property.  Co. 
Litt.  145,  b;  it  has,  however,  been 
doubted  whether  on  a more  naked  bail- 
1 ment  for  safe  keeping,  the  bailee  can 
maintain  replevin.  1 John.  It.  380;  3 
Serg.  & ltawle,  20. 

| 6. — 3.  This  action  lies  to  recover  any 

1 goodB  which  have  been  illegally  taken. 

I 7 John.  R.  140;  5 Mass.  It.  283;  14 
I John.  R.  87;  1 Dali.  It.  157;  6 Binn. 
It.  2 ; 3 Serg.  & ltawle,  562  ; Addis.  It. 
134;  1 Mason,  319  ; 2 Fairf.  28.  The 
primary  object  of  this  action,  is  to  recover 
hack  the  chattel  itself,  and  damages  for 
hiking  and  detaining  it,  are  consequent 
<>n  the  recovery.  1 W.  & S.  513;  20 
Wend.  172;  3 Shepl.  20.  When  the 
proj>erty  has  been  restored,  this  action 
cannot,  therefore,  be  maintained.  But 
the  chattel  is  considered  as  detained,  not- 
withstanding the  defendant  may  have 
destroyed  it  before  the  suit  was  com- 
menced ; for  he  cannot  take  advantage 
of  his  own  wrong. 

7. — 1.  This  being  a local  action,  the 
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declaration  requires  certainty  in  the  de- ! 
script  ion  of  the  place  where  the  distress  | 
was  taken.  2 Chit.  PI.  411,  412;  10 
John  R.  53 ; but  it  has  been  held  in 
Pennsylvania,  that  the  declaration  is , 
sufficient,  if  the  taking  is  laid  to  be  in 
the  county.  1 P.  A.  Browne’s  Rep.  60. 
The  strictness  which  formerly  prevailed 
on  this  subject,  has  been  relaxed.  2 , 
Saund.  74,  b.  When  the  distress  has 
been  taken  for  rent,  the  defendant  usually 
avows  or  makes  cognizance,  in  order  to 
obtain  a return  of  the  goods,  to  which 
avowry  or  cognizance  the  plaintiff  pleads 
in  bar,  or  the  defendant  may,  in  proper 
cases,  plead  non  cepit,  cepit  in  alio  loco, 
or  not  guilty.  1 Chit.  PI.  400,  491. 

8. — 5.  As  to  the  judgment,  vide  arti- 
cle Jmlgnumt  in  Replevin. 

Vide,  generally,  Bac.  Ab.  h.  t. ; 1 
Saund.  347,  n.  1 ; 2 Sell.  Pr.  153 ; 
Poet.  PI.  414;  Com.  Dig.  h.  t. ; Dane’s 
Ab.  h.  t. ; Petersd.  Ab.  h.  t. ; 18  Yin. 
Ab.  576.  Yelv.  14G, a;  1 Chit  PI.  157; 
Ham.  N.  P.  eh.  3,  p.  372  to  408 ; Amer. 
Dig.  h.  t. ; llarr.  Dig.  h.  t.  As  to  the 
evidence  required  in  replevin,  see  Ros- 
coe’s  Civ.  Ev.  353.  Vide  also  article 
Detinuit. 

REPLEVY.  To  rc-delivcr  goods 
which  have  been  distrained  to  the  origi- 
nal possessor  of  them,  on  his  giving 
pledges  in  an  action  of  replevin.  It 
signifies  also  the  bailing  or  liberating  a 
man  from  prison,  on  his  finding  bail  to 
answer.  See  Replevin . 

REPLICATION,  pleading,  is  the 
plaintiff’s  answer  to  the  defendant's  plea. 

2.  — Replications  will  be  considered, 
1,  with  regard  to  their  several  kinds;  2, 
to  their  form ; and,  3,  to  their  qualities. 

3.  — § 1.  They  are  to  pleas  in  abate- 
ment and  to  pleas  in  bar. 

4.  — 1.  When  the  defendant  pleads  to 
the  jurisdiction  of  the  court,  the  plaintiff 
may  reply,  and  in  this  case  the  replica- 
tion commences  with  a statement,  that 
the  writ  ought  not  to  bo  quashed,  or  that 
the  court  ought  not  to  l>e  ousted  of  their 
j urisdiction,  oeeausc,  &c.,  aud  concludes 
to  the  country,  if  the  replication  merely 
deny  the  subject-matter  of  the  plea.  Rast. 
Entr.  101;  Thumps.  Entr.  2;  Clift's 
Entr.  17;  1 Chit.  PI.  434.  As  a 


general  rule  when  the  plea  is  to  the  mis- 
nomer of  the  plaintiff  or  defendant,  or 
when  the  plea  consists  of  matter  of  fact 
which  the  plaintiff  denies,  the  replication 
may  begin  without  any  allegation  that 
the  writ  or  bill  ought  not  to  be  quashed. 

1 Bos.  & Pull.  61. 

5.  — 2.  The  replication  is  in  general 
, governed  by  the  plea,  and  most  frequently 

denies  it.  When  the  plea  concludes  to 
the  couutry,  the  plaint  iff  must  in  general 
reply  by  adding  a similiter;  but  when 
the  plea  concludes  with  a verification, 
the  replication  must  cither,  1,  conclude 
the  defendant  by  matter  of  estoppel ; or, 
2,  may  deny  the  truth  of  the  matter 
alleged  in  the  plea,  either  in  whole  or  in 
part  ; or,  3,  may  confess  and  avoid  the 
plea;  or,  4,  in  the  case  of  an  evasive 
plea,  may  new  assign  the  cause  of  action. 
For  the  several  kinds  of  replication  as 
they  relate  to  the  different  forms  of 
action,  see  1 Chit.  PI.  551,  et  seq. ; 
Arch.  Civ.  PI.  258. 

6.  — §2.  The  form  of  the  replication 
will  be  considered  with  regard  to,  1 , the 
title;  2,  the  commencement;  3,  the 
body ; and,  4,  the  conclusion. 

7.  — 1.  The  replication  is  usually  enti- 
tled in  the  court,  and  of  the  term  of 
which  it  is  pleaded,  and  the  names  of 
the  plaintiff  and  defendant  are  stated  in 
the  margin,  thus : “ A B against  C D.” 

2 Chit.  PI.  641. 

8.  — 2.  The  commencement  is  that 
part  of  the  replication  which  immediately 
follows  the  statement  of  the  title  of  the 
court  and  term,  and  the  names  of  the 
parties.  It  varies  in  form  when  it  replies 
to  matter  of  estoppel  from  what  it  does 
when  it  denies,  or  confesses  and  avoids 
the  plea ; in  the  latter  ease  it  commences 
with  an  allegation  technically  termed  the 
prcclmli  non,  (q.  v.)  It  generally  com- 
mences with  the  words,  “ And  the  said 
plaintiff  smith  that  the  said  defendant,” 

Ac.  1 Chit.  PI.  573. 

9.  — 3.  The  body  of  the  replication 
ought  to  contain  either,  1,  matter  of 
estoppel;  2,  denial  of  the  plea;  3,  a 
confession  and  avoidance  of  it ; or,  4,  in 
ease  of  an  evasive  plea,  a new  assign- 
ment.— 1st.  When  the  matter  of  estop- 
pel does  not  ap|»ear  from  the  anterior 
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pleading,  tlio  implication  should  set  it 
forth;  as,  if  the  matter  has  been  tried 
upon  a particular  issue  in  trespass,  and 
found  by  the  jury,  such  finding  may  he 
replied  jus  an  estoppel.  3 East,  It.  846: 
vide  4 Mass.  R.  443. — 2d.  The  second 
kind  of  replication  is  that  which  denies 
or  traverses  the  truth  of  the  plea,  either 
in  part  or  in  whole.  Vide  Traverse , and 
1 Chit.  IM.  570,  note  (a). — 3d.  The 
third  kiud  of  replication  admits,  either 
in  words  or  in  effect,  the  fact  alleged  in 
the  plea,  and  avoids  the  effect  of  it  by 
stating  new  mutter;  if,  for  example,  in- 
fancy bo  pleaded,  the  plaintiff  may  reply 
that  the  goods  were  necessaries,  or  that 
the  defendant,  after  he  come  of  full  age, 
ratified  and  confirmed  the  promise.  Vide 
Confession  and  Avoidance. — 4.  "When 
the  plea  is  such  os  merely  to  evade  the 
allegation  in  the  declaration,  the  plaintiff 
in  his  replication  may  re-assign  it.  Vide 
Nac  Assignment,  and  1 Chit.  1*1.  G01. 

10.  — 4.  With  regard  to  the  conclu- 
sion, it  is  a general  rule  that  when  the 
replication  denies  the  whole  of  the  de- 
fendant’s plea,  containing  matter  of  fact, 
it  should  conclude  to  the  country.  There 
are  other  conclusions  in  particular  eases, 
which  the  reader  will  find  fully  stated  in 

1 Chit.  PI.  015,  et  seep;  Com.  Pig. 
Pleader,  F 5;  vide  1 Saund.  103,  n. ; 

2 Caines’ s R.  60;  2 John.  It.  428;  1 
John.  R.  510;  Arch.  Civ.  1*1.  258;  19 
Viu.  Al>.  29;  Bac.  Ah.  Trespass,  I 4; 
Poet.  i'l.  428 ; Peames’s  PI.  in  Eq.  247, 
325,  326. 

11.  — §3.  The  qualities  of  a replica- 
tion are,  1,  that  it  must  answer  so  much 
of  the  defendant’s  plea  as  it.  professes  to 
answer,  and  that  if  it  be  had  iu  part,  it 
is  bad  for  the  whole.  Com.  Pig.  Pleader, 
F 4,  W 2 ; 1 Saund.  338 ; 7 Crunch’s 
Rep.  150; — 2,  it  must  uot  depart  from 
the  allegations  in  the  declaration  iu  any 
material  matter.  Vide  Departure,  and 
2 Saund.  84  a,  note  1 ; Co.  Xiitt.  304  a. 
See  also  3 John.  Rep.  307;  10  John. 
R.  259;  14  John.  R.  132,  2 Caines’s 
R.  320; — 3,  it  must  be  certain.  Vide 
Certainty  ; — 4,  it  must  he  single.  Vide 
U.  S.  Pig.  Pleading,  XI;  Duplicity ; 
Pleadings. 

REPORT,  legislation.  A statement 


made  by  a committee  to  a legislative  as- 
sembly, of  facts  of  which  they  were 
charged  to  inquire. 

Report,  practice , is  a certificate  to 
the  court  made  by  a master  in  chancery, 
commissioner  or  other  person  appointed 
hy  the  court.,  of  the  facts  or  mutters  to 
he  Jiscertained  hy  him,  or  of  something 
of  which  it  is  his  duty  to  inform  the 
court. 

2. — If  the  parties  in  the  case  accede 
to  the  report,  and  no  exceptions  are  filed, 
it  is  in  due  time  confirmed  ; if  exceptions 
are  filed  to  the  report,  they  will,  agree- 
ably to  the  rules  of  the  court,  be  heard, 
and  the  report  will  either  be  confirmed, 
set  aside,  or  referred  buck  for  the  correc- 
tion of  some  error.  2 Mudd.  Ch.  505  ; 

I - < !h.  1 Y.  280:  Vin.  Ab.  h.  t. 

REPORTER.  A person  employed 
in  making  out  and  publishing  the  history 
of  cases  decided  by  the  court. 

2.  — The  act  of  congress  of  August  26, 
1 842,  sect.  2,  enacts,  that  in  the  Supremo 
Court  of  the  United  States  one  reporter 
shall  be  appointed  by  the  court,  with  the 
salary  of  twelve  hundred  and  fifty  dol- 
lars; provided  that  he  deliver  to  the 
secretary  of  state,  for  distribution,  ono 
hundred  and  fifty  copies  of  each  volume 
of  reports  that  he  shall  hereafter  prepare 
aud  publish,  immediately  after  the  pub- 
lication thereof,  which  publication  shall 
be  made  annually,  withiu  four  months 
after  the  adjournment  of  the  court  at 
which  the  decisions  are  made. 

3.  — In  some  of  the  states  the  report- 
ers are  appointed  by  authority  of  law,  in 
others,  they  are  volunteers. 

REPORTS,  are  law  books,  containing 
a statement  of  the  facts  and  law  of  each 
case  which  has  been  decided  by  the 
courts ; they  arc  generally  the  most  cer- 
tain proof  of  the  judicial  decisions  of  the 
courts,  and  coutaiu  the  most  satisfactory 
evidence,  and  the  most  authoritative  and 
precise  application  of  the  rules  of  the 
common  law.  Litt.  s.  514 ; Co.  Litt. 
293  a;  4 Co.  IYef. ; 1 Bl.  Com.  71; 
Ram.  on  Judgm.  ch.  13. 

2. — The  number  of  reports  has  in- 
creased to  au  inconvenient  extent,  and 
should  they  multiply  in  the  same  ratio 
which  of  late  they  have  done,  they  will 
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soon  so  crowd  our  libraries  as  to  become 
a serious  evil.  The  indiscriminate  re- 
port of  cases  of  every  description  is 
deserving  of  censure.  Cases  where  first 
principles  are  declared  to  be  the  law, 
are  reported  with  as  much  care  as  tln»se 
where  the  most  abtrusc  questions  arc 
decided.  But  this  is  not  all ; sometimes 
two  reporters,  with  the  true  spirit  of 
book-making,  report  the  same  set  of 
cases,  and  thereby  not  only  unnecessarily 
increase  the  lawyer’s  already  encumbered 
library,  but  create  confusion  by  the  dis- 
crepancies which  occasionally  appear  in 
the  report  of  the  same  case. 

3.  — The  modern  reports  arc  too  often 
very  diffuse  aud  inaccurate.  They  seem 
too  frequently  made  up  for  the  pur- 
pose of  profit  and  sale,  much  of  the  mat- 
ter they  contain  being  either  useless 
or  a mere  repetition,  while  they  are  defi- 
cient in  stating  what  is  really  important. 

4.  — A report  ought  to  contain,  1, 
The  name  of  the  case  ; 2.  The  court  in 
which  it  originated,  and  when  it  has 
been  taken  to  another  by  appeal,  certio- 
rari, or  writ  of  error,  it  ought  to  mention 
by  whom  it  was  so  taken,  and  by  what 
proceeding  j 3,  The  state  of  the  facts, 
including  the  pleadings  as  far  as  requi- 
site ; 4,  The  true  point  before  the  court ; 
5,  The  manner  in  which  that  point  has 
been  determined,  and  by  whom ; 6,  The 
date. 

5.  — The  following  is  believed  to  be  a 
correct  list  of  the  American  and  English 
Reports.  The  former  arranged  under 
the  heads  of  the  respective  states ; and 
the  latter  in  chronological  order.  It  is 
hoped  this  list  will  be  useful  to  the  stu- 
dent. 

AMERICAN  REPORTS. 

UNITED  STATES. 

1.  Supreme  Court. 

Dallas’s  Reports.  From  August  term,  1700. 
to  August  term,  1800.  4 vols. 

C ranch’s  Reports.  From  1800  to  February 
term.  1815.  9 vols. 

Wheaton's  Reports.  From  February  term, 
1816,  to  January  term,  1827,  inclusive,  12  vols. 

Peters’s  Reports,  16  vols. 

Howard’s  Reports,  6 vols. 

Peters’s  Condensed  Reports  of  Cases  in  the 
Supreme  Court  of  the  United  States.  ’I  hesc 


volumes  contain  condensed  reports  of  all  tho 
cuses  in  second,  third  and  fourth  Dallas,  tho 
nine  volumes  of  Cranch,  and  the  twelve  volumes 
of  Wheaton. 

2.  Circuit  Courts— First  Circuit. 

Gallison’s  Reports.  From  1812  to  1815, 
inclusive.  2 vols. 

Mason’s  Reports.  From  1816  to  1830,  in- 
clusive. 5 vols. 

Sumner’s  Reports.  Fiom  1830  to  1837.  2 
vols. 

Story’s  Reports,  3 vols. 

Woodbury  and  Minot’s  Reports.  1 vol. 

Second  Circtiit. 

Paine’s  Reports.  From  1810  to  1826.  1 vol. 

Third  Circuit. 

Dnllas's  Reports.  The  second,  third  and 
fourth  volumes  contain  cases  decided  in  this 
court,  from  April  term,  1792,  to  October  term, 
1806,  inclusive. 

Washington’s  C.  C.  Reports.  From  1803 
to  1827.  4 vols. 

Peters’s  C.  C.  Reports.  From  1803  to  1818. 
1 vol. 

Baldwin's  Reports.  From  October  term, 
1829,  to  April  term,  1833,  inclusive.  1 vol. 

Wallace’s  Reports,  include  the  cases  of  May 
Sessions,  1801.  1 vol. 

Fourth  Circuit. 

Marshall’s  Decisions.  From  1802  to  1832, 
published  since  the  death  of  Chief  Justice 
Marshall,  from  his  manuscripts,  by  John  M. 
Brockenbrough.  2 vols. 

Seventh  District. 

McLean’s  Reports.  3 vols. 

3.  District  Courts. — District  of  New  York. 

Van  Ness’s  Reports.  1 vol. 

District  of  Pennsylvania. 

Peters’s  Admiralty  Decisions.  From  1792 
to  1807.  2 vols. 

Eastern  District  of  Pennsylvania. 

Gilpin’s  Reports.  From  November  term, 
1828,  to  February  term,  1836,  inclusive:  1 vol. 

District  of  South  Carolina. 

Bee’s  Admiralty  Reports.  From  1792  to 
1805.  1 vol. 

District  of  Maine. 

Reports  of  cases  argued  and  determined,  in 
the  District  Court  of  the  United  Stairs,  for  tho 
Disiricl  of  Maine,  from  1822  till  1839.  1 vol. 

Cited  Ware’s  Reports. 

STATE  REPORTS. 

Alabama. 

Alabama  Reports.  By  Henry  Minor.  From 
1820  to  1826.  1 vol. 
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Stewart's  Reports.  From  1827  to  1831.  3 
vols. 

Stewart  A Porter’s  Reports.  From  1831  to 
1833.  6 vols. 

Porter’s  Reports.  From  1834  to  the  present 
time.  9 vols. 

Judges’  Reports.  11  vols. 

Arkansas . 

Pike's  Report’s.  6 vols. 

English’s  Reports.  1 vol. 

Connecticut. 

Kirby’s  Reports.  From  1785  to  1788.  1 
vol. 

Root’s  Reports  From  1789  to  1798.  2 vols. 

Day’s  Reports.  From  1802  to  1810.  5 vols. 

Connecticut  Reports.  By  Thomas  Day. 
From  June,  1814,  to  the  present  time.  16  vols. 

Delaware. 

Harrington ’8  Reports.  From  1832  to  1843. 
3 vols. 

Georgia. 

T.  U.  P.  Charlton’s  Reports.  Cues  decided 
previous  to  1810.  1 vol. 

Dudley’s  Reports.  From  1831  to  1833.  1 

vol. 

R.  M.  Charlton’s  Reports.  From  1811  to 
1837.  1 vol. 

Kelley’s  Reports.  3 vols. 

Illinois. 

Breese’s  Reports.  From  18 19  to  1830.  1 
vol. 

Scaramoml’s  Reports.  4 vols. 

Gilman's  Kej>orts.  3 vols. 

Indiana. 

Blackford's  Reports.  From  May,  1817,  to 
May,  1838,  inclusive.  7 vols. 

Kentucky. 

Hughes’s  Reports.  Fiom  1785  to  1801.  1 
vol. 

Kentucky  Decisions  From  1801  to  1806. 
1 vol. 

Hardin’s  Reports.  From  1805  to  1808.  1 
vol. 

Bibb’s  Reports.  From  1808  to  1817.  4 
vols. 

A.  Marshall’s  Reports.  From  1817  to  1821. 
3 vols. 

Littcl’s  Reports.  From  1822  to  1824.  6 
vols. 

Littel's  Select  Cases.  From  1795  to  1821. 
1 vol. 

Monroe’s  Reports.  From  1824  to  1828.  7 
vols. 

J.  J.  Marshall’s  Reports.  From  1829  to 
1832.  7 vols. 


Dana’s  Reports.  From  1833  to  1840.  9 
vols. 

B.  Monroe’s  Reports.  6 vols. 

Louisiana. 

Orleans  Term  Reports,  by  Martin.  From 
1809  to  1812.  2 vols.  in  1. 

Louisiana  Term  Reports,  by  Martin.  From 
1812  to  1823.  10  vols. 

Martin’s  Reports,  N.  S.  (sometimes  cited 
simply  New  Series,)  1823  to  1830.  8 vols. 

The  whole  of  Martin’s  Reports  amount 
to  twenty  volumes ; the  first  twelve,  namely, 
the  Orleans  and  the  Louisiana  Term  Reports, 
are  cited  as  Martin’s  Reports ; from  tire  twelfth, 
they  are  sometimes  cited  as  first,  second,  Ac., 
Martin’s  New  Series,  and  sometimes  simply 
New  Series. 

Louisiana  Reports.  19  vols.  The  first  five 
volumes  from  1830  to  August  term,  1834,  and 
the  first  part  of  the  sixth  volume,  arc  the  work 
of  Branch  W.  Miller.  The  remainder  were 
reported  by  Mr.  Currey,  and  are  continued  to 
June  term,  1839.  The  whole  of  the  19  volumes 
are  cited  Louisiana  Reports. 

Robinson’s  Reports.  12  vols. 

Maine. 

0 3“  By  a resolvo  of  the  legislature,  passed 
in  1836,  each  volume  subsequent  to  the  third 
volume  of  Fairfield’s  Reports,  shall  lie  entitled 
and  lettered  upon  the  back  thereof,  “ Maine 
Reports ;’’  and  the  first  volume  subsequent  to 
the  third  volume  of  Fairfield’s,  shall  I*  num- 
bered the  thirteenth  volume  of  Maine  Reports. 

Maine  Reports.  26  vols. 

(£j*  These  reports  consist  of 

Greenleaf’s  Reports,  the  first  9 vols. 

Fairfield’s  Reports,  the  1 0th,  11th,  and  12th 
vols. 

Shcpley’s  Reports,  the  13th  to  18th  vols. 
inclusive. 

Appleton’s  Reports,  the  19th  vol. 

Appleton,  part  of  vol.  20. 

Shepley’s  Reports,  part  of  vol  20. 

Do.  Do.  vol.  21  to  26,  inclusive. 

Maryland. 

Harris  A McHenry’s  Reports.  From  1700 
to  1799.  4 vols.  Sometimes  cited  Maryland 
Reports. 

Harris  A Johnson.  From  1800  to  1826. 
7 vols. 

Harris  A Gill.  From  1826  to  1829.  2 vols. 

Gill  A Johnson.  From  1829  to  1839.  10 
vols. 

Bland’s  Reports.  From  1824  to  the  present 
time.  3 vols. 

Gill’s  Reports.  From  1843  to  1844.  2 vols. 

Masstichusetts. 

Massachusetts  Reports. 

Zj~  The  first  volume  is  reported  by  Ephraim 
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Williams.  His  reports  commenced  with  Sep- 
tember term,  1804,  in  Berkshire,  and  terminate 
with  June  terra,  1805,  in  Hancock.  The  six- 
teen volumes  from  the  second  to  the  seventeenth 
inclusive,  are  reported  by  Dudley  Alkins  Tyng, 
and  embrace  from  March  term,  1806.  in  Suf- 
folk, to  March  term.  1822,  in  Suffolk.  The 
reports  of  Williams  and  Tyng  arc  cited  Mas- 
sachusetts Reports. 

Pickering’s  Reports.  From  1832  to  March, 
1840.  24  vols. 

Metcalf’s  Reports.  10  vols. 
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Michigan. 

Harrington’s  Reports.  1 vol. 

Walker’s  Chancery  Cases.  1 vol. 

Douglass’  Beports. 

Mississippi. 

Walker’s  Reports.  From  1818  to  1832.  1 
vol. 

Howard’s  Reports.  7 vols. 

Freeman’s  Chancery  Reports.  1 vol. 

S modes  & Marshall's  Reports.  8 vols. 

Smedes  & Marshall’s  Chancery  Reports.  2 
vols. 

Missouri. 

Missouri  Reports.  9 vols. 

New  Hampshire. 

New  Hampshire  Reports.  9 vols. 

Nathaniel  Adams  reported  cases  from 
1816  to  1819,  which  makes  the  first  volumo  of 
N.  H.  Rep.  Levi  Woodbury  and  William 
Richardson  reported  the  cases  from  1819  to 
1823;  and  William  Richardson  from  1823  to 
1832,  making  the  third,  fourth  and  fifth  vo- 
lumes of  N.  H.  Rep.  They  are  continued 
under  tire  direction  of  the  supreme  court,  and 
already  make  nine  volumes. 

New  Jersey . 

Coxe’s  Reports.  From  1790  to  1795.  1 vol, 

Pennington’s  Reports.  From  1806  to  1813. 
2 vols. 

Southard's  Reports.  From  1816  to  1820. 
2 vols. 

Halstead’s  Reports.  From  1821  to  1831 
7 vols. 

Green’s  Reports.  From  1831  to  1836. 
vols. 

Harrison’s  Reports.  1837  and  1838.  4 vols. 

Saxton’s  Chancery  Reports.  1 vol. 

Green’s  Chancery  Reports.  3 vols. 

8penccr’s  Reports.  I voL 

New  York . 

Coleman’s  Cases.  From  1794  to  1800. 
1 vol. 

Coleman  and  Caincs’s  Cases.  From  1794 
to  1805.  1 vol. 


Caines’s  Reports.  From  1803  to  1805.  3 
vols. 

Caincs’s  Cases.  For  1804  and  1805.  2 vols. 
Johnson’s  Cases.  From  1799  to  1803.  3 
vols. 

Johnson’s  Reports.  From  1806  to  1823. 
20  vols. 

Johnson’s  Chancery  Reports.  From  1814 
to  1823.  7 vols. 

Cowen’s  Reports.  From  1823  to  1828.  9 
vols. 

Wendell’s  Reports.  From  1828  to  1841. 
26  vols. 

Hopkins’s  Chancery  Reports.  From  1823  to 
1826.  1 vol. 

Paige’s  Chancery  Reports  From  1828  to 
1841.  10  vols. 

Hill’s  Reports.  3 vols. 

Hoffman’s  Vice  Chancery  Reports.  1 vol. 
Clarke’s  Chancery  Reports.  1 vol. 

Yeates’a  Select  Cases.  Published  in  1811. 
1 vol. 

Anthon’s  Nisi  Prius  Cases.  From  1808  to 
1818.  1 vol. 

Rogers’s  New  York  City  Hall  Recorder. 
From  1816  to  1821.  6 volumes  usually  bound 
in  two. 

Wheeler’s  Criminal  Cases.  3 vols. 

Hall’s  Reports  of  cases  in  the  superior  court 
of  the  city  of  New  York,  for  the  years  1828 
and  1829.  2 vols. 

Edward’s  ChnnccTy  Reports  of  cases  docidcd 
the  first  circuit  of  the  state  of  New  \ ork. 
From  1831  to  1842.  3 vols. 

Howard’s  Practice  Reports. 

Dcnio’s  Reports.  3 vols. 

Sandford’s  Vice  Chancellor’s  Reports.  3 vols. 
Barbour’s  Chancery  Reports.  2 vols. 
Lockwood’s  Revised  Cases. 


North  Carolina. 

Martin’s  Reports.  1 vol. 

Hey  wood’s  Reports.  From  1789  to  1806. 

2 vols. 

Taylor’s  Reports.  From  1789  to  1802.  1 

vol. 

North  Carolina  Term  Reports,  (sometimes 
bound  and  lettered  and  cited  as  the  third  Law 
Repository.)  It  is  a second  volume  of  Reports 
by  John  Louis  Taylor,;  it  contains  cases  from 
1816  to  1818.  1 vol.* 

Conference  Reports,  by  Cameron  and  Nor- 
wood. From  1800  to  1804.  1 vol. 

Murphy’s  Reports.  From  1804  to  1819. 

3 vols. 

Carolina  Law  Repository.  From  1813  to 
1816.  2 vols. 

Hawks’s  Reports.  From  1820  to  1826.  4 
vols. 

Ruffin’s  Reports,  (bound  with  Hawks’  Re- 
ports.) 

Deveroux’s  Reports.  From  1826  to  1834. 

4 vols. 
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Dovereux's  Equity  Reports.  From  1820  to 
1834.  2 vols. 

Devcreux  and  Battle's  Reports.  From  1834 
to  1830.  2 vol*. 

Iredell’s  Reports,  Law.  5 vols. 

Iredell’s  Reports,  Chancory.  3 vols. 

Ohio. 

Ohio  Reports.  15  vols. 

OCy*  These  reports  are  composed  of 
Hammond’s  Reports,  the  first  9 vols. 
Wilcox’s  Reports,  the  10th  vol. 

Stanton’s  Reports,  the  11th,  12th,  and  13th 
■Vols. 

Griswold’s  Reports,  the  14th  and  15th  vols. 
Pennsylvania. 

Dallas’s  Reports.  4 vols.  Vide  Supra. 

Yea  tea's  Reports.  From  1791  to  1808.  4 
vols. 

Binncy’s  Reports.  From  1799  to  1814.  6 
vols. 

Sergeant  and  Rawle’sj  Reports.  From  1818 
to  1829.  17  vols. 

Rawlc’s  Reports.  From  1828  to  1835.  5 
vols. 

Wharton’s  Reports  From  1835  to  1841. 
6 vols. 

Pennsylvania  Reports,  reported  by  William 
Rawle,  Charles  B.  Penrose  and  Frederick 
Watts.  From  1829  to  1832-  3 vols. 

Watts’s  Reports.  From  1832  to  1840.  10 
vols. 

Watts  and  Sergeant’s  Reports.  9 vols. 
Browne’s  Reports.  From  1806  to  1814.  2 
vols. 

Miles’s  Reports.  For  1835  and  1841.  2 vols. 
Addison’s  Reports.  From  1791  to  1799. 
1 vol. 

Ashmead’s  Reports.  2 vols. 

Pennsylvania  State  Reports,  by  Robert  M. 
Barr.  7 vols. 

South  Carolina. 

Bay’s  Reports.  From  1783  to  1804.  2 vols. 
Desaussure's  Equity  Reports.  From  tire 
revolution  to  1813.  4 vols. 

South  Carolina  Reports.  From  1812  to 

1816.  2 vols. 

Constitutional  Court  Reports.  For  the  year 

1817.  2 vols. 

Nott  and  M’Conl’s  Reports.  From  1817  to 
1820.  2 vols. 

Constitutional  Reports.  From  1812  to  1816. 

2 vols. 

Constitutional  Reports,  N.  S.  For  1817  and 

1818.  2 vols. 

Harper’s  Reports.  For  1823  and  1824.  1 

vol. 

Harper’s  Equity  Reports.  1824.  1 vol. 

M ’Cord's  Reports.  From  1820  to  1828. 

4 vols. 

M’Cord’s  Chancery  Reports.  From  1825  to 
1827.  2 vols. 


Bailey’s  Reports.  From  1828  to  1832.  2 
vols. 

Bailey’s  Chancery  Reports.  1 vol. 

Hill’s  Reports.  From  1833  to  1842.  3 vols. 

Hill’s  Chancery  Reports.  2 vols. 

Rice’s  Rej torts  1 vol. 

Rice’s  Chancery  Reports.  1 vol. 

Brevard's  Reports.  3 vols. 

M*  Mullin'*  Law  Reports.  2 vol. 

M'Mullin’s  Equity  Reports.  1 vol. 

Dudley’s  Law  and  Equity  Reports.  2 vols. 

8 peers’  Equity  Reports.  1 voL 

Speers’  Law  Reports.  2 vols. 

Richardson’s  Law  Reports.  3 vols. 

Richardson's  Equity  Reports.  3 vols. 

8trobhart’s  Law  Reports.  1 vol. 

Tennessee. 

Tennessee  Reports.  From  1791  to  1815. 

2 vols.  These  cases  were  reported  by  John 
Overton.  They  arc  cited  Tenn.  Rep. 

Cooke’s  Reports.  From  1811  to  1814.  1 
vol. 

Hey  wood’s  Reports.  From  1816  to  1818. 

3 vols.  These  volumes  are  numbered  throe, 
four  and  five,  in  a series  with  Judge  Hay- 
wood's North  Carolina  Reports,  volumes  one 
and  two. 

Peck’s  Reports.  From  1822  to  1824.  1 
vol. 

Martin  and  Yorgcr’s  Reports.  From  1825 
to  1828.  1 vol. 

Ycrger’s  Reports.  From  1832  to  1835. 
10  vols. 

Meigs’s  Reports.  1 vol. 

Humphrey’s  Rcj>orta.  6 vols. 

Vermont. 

N.  Chipman’s  Reports.  From  1789  to 
1791.  1 vol. 

Tyler’s  Reports.  From  1801  to  1803.  2 
vols. 

Brayton’s  Reports.  From  1815  to  1819. 

1 vol. 

D.  Chipman’s  Reports,  containing  select 
cases  from  N.  Chipman’s  Reports,  and  cases 
down  to  1825.  2 vols. 

Aiken’s  Reports.  For  1826  and  1827.  2 
vols. 

Vermont  Reports.  18  vols.  These  reports 
are  composed  of  Judges'  Reports,  the  first  9 
vols. 

Shaw’s  Reports,  the  10th  and  part  of  the 
llth  vol. 

Watson’s  Rc|>orts,  part  of  1 1 th,  the  whole 
of  12th.  13th,  and  14th  vols. 

Slade’s  Reports,  the  15th  vol. 

Washburnc’s  Reports,  the  16th,  17th,  and 
18th  vols. 


Virginia. 

Wythe’s  Reports.  From  1790  to  1795.  1 
vol. 
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Washington’s  Reports.  From  1790  to 
1796.  2 vols. 

Call’s  Reports.  From  1790  to  1818.  6 
vols. 

Henning  and  M unford’s  Reports.  From 
1806  to  1809.  4 vols. 

M unford’s  Reports.  From  1810  to  1820. 

6 vols. 

Gilmer’s  Reports,  (sometimes  cited  Vir- 
ginia Reports.)  During  1820  and  1821.  1 

vol. 

Randolph’s  Reports.  From]  1821  to  1828. 

6 vols. 

Leigh’s  Reports.  From  1829  to  1811.  12 

vols. 

Jefferson’ s Reports.  From  1730  to  1772. 

1 vol. 

Virginia  cases.  From  1789  to  1826.  2 
vols.  The  first  of  these  volumes  is  by  Judges 
Brockenbrough  and  Holmes,  and  contains 
cases  decided  from  1789  to  1814;  the  second 
volume  by  Judge  Broekenbrough,  and  contains 
cases  decided  from  1815  to  1826. 

Robinson’s  Reports.  From  1842  to  1844, 

2 vols. 

Grattan’s  Reports.  3 vols. 

ENGLISH  AND  IRISH  REPORTS. 

6.  The  following  is  a chronological  list  of 
English  and  Irish  contemporary  Reports,  alpha- 
betically arranged  under  each  reign. 

Henry  111.— (Oct.  19)  1216.  (New.  16) 
1272. 

Jenkins,  Ex.,  4,  19,  21. 

Edward  (Nov.  16)  1272.  (July  7)  1307. 
Jenkius,  Ex.,  18,  34. 

Kcilwev,  K.  IS.  and  C.  P.,  6. 

Year  Book,  K.  B.,  C.  P.  and  Exchequer, 
part  I. 

Edward  11— (July  7)  1307.  (Jan.  25) 
1327. 

Jenkins,  Ex.,  5,  15,  18. 

Year  Book,  K.  B.,  C.  P.,  and  Ex.,  part  I. 

Edward  111.— (Jan.  25)  1327.  (June  21) 
1377. 

Bcnloe,  K.  B.  and  C.  P.,  32. 

Jenkins,  Ex.,  I to  47. 

Keilwey,  K.  B.  and  C.  P.  1 to  47. 

Year  Book,  K.  B.  and  C.  P.,  part  2 — 1 to 

10. 

Year  Book,  K.  B.  and  C.  P.,  part  3 — 17,  18, 
21  to  28,  38,  39. 

Year  Book,  K.  B.  and  C.  P.,  part  4 — 40  to 

50.  . . _ 

Year  Book,  part  5 — Liber  Assisarum,  1 to 

51. 

Richard  II.— (June  21)  1377.  (Sept.  29) 
1399. 

Bellewe,  K.  B.  and  C.  P.,  1 to  22. 

Jenkins,  Ex.,  1 to  22. 


Henry  IV.— (Sept.  29)  1399.  (Mar.  20) 
1413. 

Jenkins,  Ex.,  I to  14. 

Year  Book,  K.  B.  and  C.  P.,  part  6 — 1 to 
14. 

Henry  V. — (Mar.  20)  1413.  (Aug.  31) 
1422. 

Jenkins,  Ex.,  1 to  10. 

Year  Book,  K.  B.  and  C.  P.,  part  6—1,  2, 
5,  7 to  10. 

Henry  VI.— (Aug.  31)  1422.  (Mar.  4) 
1461. 

Bcnloe,  K.  B.  and  C.  P.,  2,  18. 

Jenkins,  Ex.,  1 to  39. 

Year  Book,  K.  B.  and  C.  P.,  parts  7 and 
8—1  to  4,  7 to  12,  14,  18  to  22,  27,  28,  30  to 
39. 

Edward  IV. — (Mar.  4.)  1461.  (April  9) 
1483. 

Jenkins,  Ex.,  1 to  21. 

Year  Book,  K.  B.  and  C.  P.,  part  9 — l to 
22. 

Year  Book,  K.  B.,  C.  P.,  and  Ex.,  part 
10—5. 

Edward  V. — (April  9)  1483.  (June  22) 
1483. 

Jenkins,  Ex. 

Year  Book,  K.  B.  and  C.  P.,  part  11. 

Richard  ///.-(June  22)  1483.  (Aug.  22) 
1485. 

Jenkins,  Ex.,  1,2. 

Year  Book,  K.  B.  and  C.  P.,  part  11— 
1,  2. 

Henry  VII.— (Aug.  22)  1485.  (April  22,) 
1509. 

Benloe,  K.  B.  and  C.  P.,  1. 

Jenkins  Ex.,  I to  21. 

Keilwey,  K.  B.  and  C.  P.,  12,  13,  17  to  24. 
Moore,  K.  B.,  C.  P.,  Ex.  and  Chau.,  1 to 
24. 

Year  Book,  K.  B.  and  C.  P.,  part  1 1 — 1 to 
16,  20  to  24. 

Henry  VI II.— (April  22)  1509.  (Jan.  28) 
1547. 

Anderson,  C.  P.,  25,  &c. 

Benloe,  C.  P.,  1 to  38. 

Benloe,  (New),  K.  B.,  C.  P.,  and  Ex.,  22, 
&c. 

Benloe,  Keilwey  and  Ashe,  K.  B.,  C.  P., 
and  Ex. 

Brooke’s  New  Cases,  K.  B.,  C.  P.,  and  Ex* 
chequer. 

Dalison,  C.  P.,  38. 

Dyer,  K.  B , C.  P.,  Ex.  and  Chan.  4,  &c. 
Jenkins,  Ex.,  1 to  38. 

Keilwey,  K.  B.  and  C.  P.,  1 to  11,  and  21. 
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Moore,  K.  B.,  C.  P.,  Ex.  and  Chan.,  3. 

Year  Book,  K.  B.,  and  C.  P.,  part  1 1 — 13, 
14,  18,  19,  26,  27,  29  to  38. 

Edward  VJt — {Jan.  28)  1547.  {July  6) 
1553. 

Anderson,  C.  P.,  1 to  6. 

Benloe  and  Dulison,  C.  P..  2. 

Brooke’s  New  Cases,  K.  B.,  C.  P.  and  Ex. 
Benloc  (New),  K.  B.,  C.  P.  and  Ex.  I 
to  6. 

Dyer,  K.  B.,  C.  P.,  Ex.  and  Chan.  1 to  6. 
Jenkins,  Ex.,  1 to  6. 

Moore,  K.  B.,  C.  P.,  Ex.  and  Chan.,  I to  6. 
Plowdcn,  K.  B.,  C.  P.  and  Exchequer,  4 
to  6. 

Mary. — {July  6)  1553.  {Nov.  17)  1558. 
Anderson,  C.  P.,  1 to  0. 

Benloc  and  Dalison,  C.  P.,  1 to  5. 

Benloe  in  Keilwey  and  Ashe,  K.  B.,  C.  P. 
and  Ex.,  1 to  5. 

Benloe  (New),  K.  B.,  C.  P.  and  Ex.,  1 
to  5. 

Brooke’s  New  Cases,  K.  B.,  C.  P.,  and  Ex., 
1 to  5. 

Cary,  Chan.,  5. 

Dyer,  K.  B.,  C.  P.,  Ex.  and  Chan.,  I to  5. 
Dalison,  in  Keilwey  and  Aahe,  C.  P.,  1, 
4,  5. 

Jenkins,  Ex.,  1 to  5. 

Leonard,  K.  B.,  C.  P.,  and  Ex.,  1 to  5, 
Owen,  K.  B.  and  C P.,  4,  5. 

Plowden,  K.  B.,  C.  P.  and  Ex.,  1 to  5. 

Elizabeth.— {Nov.  17)  1558.  (Afar.  24) 
1603. 

Anderson,  C.  P.,  1 to  45. 

Benloe  in  Keilwey  and  Ashe,  K.  B.,  C.  P., 
and  Ex.,  2 to  20. 

Benloe,  K.  B.,  C.  P.,  and  Ex.,  1 to  17. 
Benloe,  C.  P.,  1 to  21. 

Brownlow  and  Goldesborough,  C.  PM  11  to 
45. 

Cary,  Chan.,  1 to  45. 

Coke,  K.  B.,  C.  P.,  Ex.  and  Chan.,  14  to  45. 
Crokc,  K.  B.,  and  C.  P.,  24  to  45. 

Dalison,  C.  P.,  1 to  16. 

Dalison  in  Keilwey  and  Ashe,  C.  P.,  2 to  7. 
Dickens,  Chan.,  a few  cases. 

Dyer,  K.  B.  and  C.  P.,  1 to  23. 

Godbolt,  K.  B.,  «Scc.,  17  to  45. 
Goldesborough,  K.  B.  Ac.,  28  to  31,  39  to 
43. 

Hobart,  K.  B.,  Ac.,  a few  cases. 

Hutton,  C.  P.,  26  to  38. 

Jenkins,  Ex.,  1 to  45. 

Leonard,  K.  B.,  C.  P.  and  Ex.,  1 to  45. 
Moore.  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 to  45. 
Noy,  K.  B.  and  C.  P.,  1 to  45. 

Owen,  K.  B.  and  C.  P.,  1 to  45. 

Plowden,  K.  B.,  C.  P.  and  Ex , 1 to  21. 
Popham,  K.  B.,  C.  P.  and  Chan.,  34,  39. 


Saville,  C.  P.  and  Ex.,  22  to  36. 

Tothill,  Chan.,  1 to  45. 

Yclverton,  K.  B.  44,  45. 

James  L — {Mar.  24)  1603.  {Mar.  27) 

1625. 

Anderson,  C.  P.,  1. 

Benloe,  K.  B.,  C.  P.,  and  Ex.,  19  to  23. 
Bridgman,  C.  P.,  12  to  19. 

Brownlow  and  Goldesborough,  C.  P.,  1 
to  23. 

Bulstrode,  K.  B.,  7 to  15. 

Cary,  Chan.,  1. 

Coke,  K.  B.,  C.  P.,  Ex.  and  Chan.  1 to  13. 
Croke,  K.  B.  and  C.  P.,  1,  23. 

Davis,  K.  B..  C.  P.  and  Ex..  2 to  9. 
Glanvillc,  election  before  committee  of  H. 
C.,  21,  22. 

Godbolt,  K.  B.,  Ac.,  1 to  23. 

Hobert,  K.  B.,  Ac.,  1 to  23. 

Hutton,  C.  P.,  10  to  23. 

Jenkins,  Ex.,  1 to  21. 

Jones  (W.)  K.  B.  and  C.  P.,  18  to  33. 
Lane,  Ex.,  3 to  9. 

Leonard,  K.  B.,  C.  P.  and  Ex.,  1 to  12. 

Ley,  K.  B.,  C.  P.,  Ex.  and  Court  of  Wards, 
6 to  23. 

Moore,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 to 
18. 

Noy,  K.  B.  and  C.  P.,  1 to  23. 

Owen,  K.  B.  and  C.  P.,  1 to  12. 

Palmer,  K.  B.,  17  to  23. 

Popham,  K.  B.,  C.  P.,  and  Chan.,  15  to 
23. 

Reports  in  Chancery,  13. 

Rolle,  K.  B.,  12  to  22. 

Tothill,  Chan.,  1 to  23. 

Winch,  C.  P.,  19  to  23. 

Yelvertou,  K.  B.,  1 to  10. 


Charles  I.— {Mar.  27)  1625.  {Jan.  30) 

1649. 

Aleyn,  K.  B.,  22  to  24. 

Benloe,  K.  B..  C.  P.  and  Ex.,  1 to  3. 
Bulstrode,  K.  B.,  1 to  14. 

Claytou,  Picas  of  As.  York,  7 to  24. 

Croke,  K.  B.  and  C.  P.,  1 to  16. 

Godbolt,  K.  B.,  Ac.,  I to  13. 

Hetley,  C.  P.,  3 to  7. 

Hutton.  C.  P.,  1 to  14. 

Jones,  (W.)  K.  B.  and  C.  P.,  1 to  16. 

Latch,  K.  B.,  1 to  3. 

Ley,  K.  B.,  C.  P.,  Ex.  and  Court  of  Wards, 
1 to  4. 

Littleton,  C.  P.  and  Ex.,  2 to  7. 

March,  K.  B.  and  C.  P.,  15  to  18. 

Nelson,  Chan.,  1 to  24. 

Noy,  K.  B.  and  C.  P.,  1 to  24. 

Palmer,  K.  B.  and  C.  P.,  1 to  4. 

Popham,  K.  B.,  C.  P.  and  Chan.,  1,  2. 
Reports  in  Chancery,  1 to  24. 

Style,  K.  B.,  21  to  24. 

Tothill,  Cham,  1 to  21. 
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Churlea  II. — {May  29)  1660:  {Feb.  6) 

1685. 

Bridgman,  C.  P.,  1 to  8. 

Carter,  C.  P.,  16  to  27. 

Cases  in  Chancery,  part  1 — 12  to  30. 

Cases  in  Chancery,  part  2 — 26  to  37. 

Cayton,  Pleas  of  As.  York,  1,  2. 

Dickens,  Chan.,  a few  cases. 

Finch,  Chan.,  25  to  32. 

Freeman,  K.  B.,  C.  P.,  Ex.  and  Chan.,  22 
to  37. 

Hard  res,  Ex.,  7 to  21. 

Jones  (Tho.)  K.  B.  and  C.  P.,  19  to  37. 
Krcble,  K.  B.,  13  to  30. 

Kelyng  (Sir  J.)  Crown  Coses  and  in  K.  B., 
14  to  20. 

Lcvinz,  K.  B.  and  C.  P.,  12  to  37. 

Lutwyche,  C.  P.,  34  to  37. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vols. 
1,  2—1  to  29. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 

2 —  26  to  30. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 

3— 34  to  37. 

Nelson,  Chan.,  1 to  37. 

Parker,  Ex.,  30. 

Pollexfen,  K.  B.,  C.  P.  and  Chan.,  22  to  37. 
Raymond,  (T.)  K.  B.,  C.  P.  and  Ex.  12  to 
35. 

Reports  in  Chancery,  l to  37. 

Saunders,  K.  B.,  18  to  24. 

Select  Cases  in  Chancery,  33. 

Shower,  K.  B.,  30  to  37. 

Sideriln,  K.  B.,  C.  P.  and  Ex.,  9 to  22. 
Skinner,  K.  B.,  33  to  37. 

Style.  K.  B.,  I to  7. 

Vaughan,  C.  P.,  17  to  25. 

Ventris,  K.  B.,  C.  P.,  Ex.  and  Chan.,  20  to 
37. 

Vernon,  Chan.,  32  to  37. 

James  II.— {Feb.  6)  1685.  {Feb.  13)  1689. 
Carthew,  K.  B.,  2 to  4. 

Cases  in  Chancery,  part  2 — 1 to  3. 

Cases  of  Settlement,  K.  B.,  2 to  4. 
Comhcrbach,  K.  B.,  1 to  4. 

Freeman,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 
to  4. 

Lcvinz,  K.B.  and  C.  P.,  1,  2. 

Lutwyche,  C.  P.,  1 to  4. 

Modern,  K.  B.,  C.  P.,  and  Chan.,  voL  3 — 
1 to  4. 

Parker,  Ex.,  3,4. 

Reports  in  Chancery,  1 to  3. 

Shower,  K.  B.,  1 to  4. 

Skinner,  K.  B.,  1 to  4. 

Ventris,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 to  4. 
Vernon,  Chan.,  1 to  4. 

WiUiam  III.  4-  Mary. — {Feb.  13)  1682. 

{Mar.  8)  1702. 

Carthew,  K.  B.,  1 to  12. 

Cases  concerning  Settlements,  K.  B.,  1 to 
14. 


Colics,  Parliamentary  Cases,  9 to  14. 
Comberbach,  K.  B.,  1 to  10. 

Comyns,  K.  B.,  C.  P.,  Ex.  Chan,  and  before 
the  Delegates,  7 to  14. 

Fortcscue,  K.  B.,  C.  P.,  Ex.  and  Chan.,  7 
to  14. 

Freeman,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 
to  14. 

Kelyng,  (Sir  J.)  Crown  Cases,  and  in  K.  B., 
8 to  13. 

Levinz,  K.  B.  and  C.  P.,  1 to  18. 

Lutwyche,  C.  P.,  1 to  14. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  3 — 
1,2. 

Modem,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  4 — 
3 to  7. 

Modem,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol.  6— 
5 to  11. 

Modem,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
12—2  to  14. 

Parker,  Ex.,  4 to  13. 

Poore  Williams.  Chan,  and  K.  B.,  7 to  14. 
Precedents  in  Chancery,  1 to  4. 

Raymond,  (Lord)  K.  B.  and  C.  P.,  4 to  14. 
Reports  in  Chancery,  vol.  2 — 5. 

Reports  temp.  Holt,  K.  B.,  C.  P.,  Ex.  and 
Chan.,  1 to  14. 

Salkcld,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 to  14. 
Select  Cases  in  Chancery,  6,  9. 

Shower,  K.  B„  1 to  6. 

Skinner,  K.  B.,  1 to  9. 

Ventris,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1,  2. 
Vernon,  Chan.,  1 to  14. 

Anne^-{Mar.  8)  1702.  {Aug.  1)  1714. 
Brown’s  Parliamentary  Cases,  1 to  13. 
Banbury,  Ex.,  12,  13. 

Cases  concerning  Settlements,  K.  B.,  1 to 
13. 

Cases  on  Practice,  C.  P.,  5 to  13. 

Colics,  Parliamentary  Cases,  1 to  8. 
Comyns,  K.  B.,  C.  P.,  Ex.  Chanc.  and  be- 
fore the  Delegates,  1 to  1 3. 

Dickens,  Chan,  a few  cases. 

Fortcscuc,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 
to  13. 

Freeman,  K.  B.,  C.  P.,  Ex.  and  Chan.,1  to  5. 
Gilbert’s  Cases  in  Law  and  Equity,  12,  13. 
Gilbert,  K.  B.,  Chan,  and  Ex.,  4 to  43. 
Kelyng.  (Sir  J.)  Crown  Cases,  and  in  K.  B. 
Lutwyche,  C.  P.,  1,  2. 

Modem,  K.  B.,  C.  1\,  Ex.  and  Chan.,  vol. 

6— 2,  3. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 

7— 1. 

Modem,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 

10— 8  to  13. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 

11— 4  to  8. 

Parker,  Ex.,  6 to  12. 

Peere  Williams,  Chan,  and  K.  B.,  1 to  13. 
Practical  Register,  C.  P.,  3 to  13. 
Precedents  in  Chancery,  1 to  13. 

Raymond,  (Lord)  K.  B.  and  C.  P.,  1 to  13 
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Ro  ports  in  Chancery,  4 to  8. 

Keprts  temp.  Holt,  1 to  9. 

Robertson's  App.  Cnucs,  6 to  13. 

Sulkcld,  K.  1J.,  C.  )*.,  Ex.  and  Chan.,  1 to 

10. 

Sessions  Cases,  K.  II..  9 to  13. 

Vernon,  Chun.,  1 to  13. 

George  l— {Aug.  1)  1714.  {June  11)  1727. 
Hurnurdiston,  K.  H.,  12,  13. 

Brown's  Parliamentary  Cases,  1 to  13. 
Bunhury,  Ex.,  1 to  13. 

Cose*  concerning  Settlements,  K.  B.,  1 to 
13. 

Cases  of  Practice,  C.  P.,  l to  13. 

Comyna,  K.  13.,  C.  P.,  Ex.  Chanc.  and  be- 
fore the  Delegates,  1 to  13. 

Dickens,  Chan..  1 to  13. 

Fortescuc,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 
to  13. 

(filbert,  K.  13.,  Chun,  and  Ex.,  1 to  12. 
Modem,  K.  13.,  C.  I1.,  Ex.  and  Chan.,  vols. 
8 ami  9 — 8 to  12. 

Modern,  K.  B.,  C.  P.,  Ex.  and  Chan.,  vol. 
10—1  to  II. 

Mosely,  Chan.,  12,  13. 

Parker,  Ex.,  4 to  13. 

Peere  Williams,  Chan,  and  K.  B.,  1 to  13. 
Practical  Register,  C.  1%  1 to  13. 
Precedents  in  Chancery,  1 to  8. 

Raymond  (Lord)  K.  13.  and  C.  P.,  1 and  10 
to  13. 

Robertson’s  Appal  Cases,  1 to  13. 

Select  Cases  in  Chan.,  10  to  12. 

Sessions  Cases,  K.  13.,  1 to  13. 

Strange,  K.  B.,  C.  P.,  Ex.  and  Chan.,  2 to 
13. 

Vernon,  Chan.,  I to  5. 

George  II.— {June  1 1)  1727.  {Oct.  25)  1760. 
Ambler,  Chan. and  Ex.,  11  to  34. 

Andrews,  K.  13.,  II,  12. 

Atkyn’s  Chan.,  9 to  27. 

Burnurdiston,  C.  B.,  1 to  7. 

Barnardiston,  Chan.,  13, 14. 

Barnes,  C.  P.,  6 to  34. 

Bell’s  Supplement  to  Vescy,  Chan.,  20  to  28. 
Blackstone  (Win.)  K.  B.  and  C.  P.,  20  to  24, 
and  30  to  34. 

Brown’s  Pari.  Cases,  1 to  34. 

B unburv,  Ex.,  1 to  14. 

Burrow's  K.  13.,  30  to  34. 

Burrow’s  Settlement  Cases,  K.  B.,  5 to  34. 
(’uses  of  Settlement,  K.  B.,  1 to  5. 

Cases  of  Practice,  C.  P.,  I to  20. 

Cases  temp.  Talbot,  Chan.  K.  B.,  C.  P.,  7, 

10. 

Comyns,  Ex.,  Chan,  and  before  the  Dele- 
gates, 1 to  13. 

Cunningham,  K.  B.,  7,  8. 

Dickens,  Chan.,  1 to  34. 

Eden,  Chon.,  30  to  34. 


Fitzgibbon,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 
to  5. 

Fortescuc,  1 to  10. 

Foster,  Crown  Cases,  16  to  34. 

Kelynge,  (W.)  K.  B.,  C.  P.  and  Chan.,  1 
to  8. 

Kenyon,  K.  B.,  &e.,  26  to  30. 

Leach,  Crown  Cases,  4 to  34. 

Lee,  (Sir  Geo.)  Ecclesiastical.  25  to  32. 
Moseley,  Chau.,  1 to  3. 

Parker,  Ex.,  16  to  34. 

Peere  Williams,  Chan,  and  K.  B.,  1 to  8. 
Practical  Register,  C.  P.,  1 to  15. 
Raymond,  (Lord)  K.  B.  and  C.  P.,  1 to  6. 
Reprt*  temp,  llardwickc,  K.  B.,  7,  10. 
Robertson's  Appal  Cases,  a few. 

Saycr,  K.  B.,  25  to  29. 

Select  Cases  in  Chancery,  6. 

Sessions  Cases,  K.  B.,  1 to  20. 

Strange,  K.  B.,  C.  P.,  Ex.  and  Chan.,  1 to  21. 
Vesey,  (sen.)  Chan.,  20  to  28. 

Willes,  C.  P.,  Exch.,  Chan,  and  House  of 
Lords,  1 1 to  32. 

Wilson,  K.  B.,  C.  P.,  16  to  34. 

George  111. — {Oct.  25)  1762.  {Jan.  29) 

1820. 

Acton,  Appal  Cases,  49,  50. 

Ambler,  Chan,  and  Ex.,  1 to  24. 

Anstruther,  Ex.,  32  to  37. 

Ball  and  Beatty,  Irish  Chan.,  47  to  54. 
Barnewcll  and  Alderson,  K.  B.,  58  to  60. 
Blackstone,  (Sir  W.)  K.  B.  and  C.  P.,  I to 
20. 

Blackstone,  (H.)  C.  P.  and  Ex.  Ckamb.,  28 
to  36. 

Bligh,  Appal  Cases,  59,  60 
Bosanquet  and  Puller,  C.  P.,  and  Exch. 
Chamb.,  37  to  47. 

Bott,  Settlement  Cases,  l to  60. 

Brodcrip  and  Bingham,  C.  P.,  59,  60. 
Brown,  Chancery,  18  to  34. 

Brown,  Pari.  Cases,  1 to  40. 

Buck,  Bankruptcy,  57  to  60. 

Burrow,  K.  13.,  1 to  12. 

Burrow,  Settlement  Cases,  K.  B.,  1 to  16. 
Caldecot,  Settlement  Cases,  K.  B.,  1 7 to  26. 
Campbell,  Nisi  Prius,  K.  B.,  C.  1\,  and 
Home  Circuit,  48  to  56. 

Cases  of  Practice,  K.  B.,  1 to  14. 

Chitty,  K.  B.,  47  to  60. 

Coopr,  Chan.,  55. 

Corbet  and  Daniel,  Election  Cases. 

Cowper,  K.  13.,  14  to  18. 

Cox,  Chan.,  23  to  36. 

Danicll,  Ex.,  57  to  60. 

Dickens,  Chan.,  1 to  38. 

Dodson,  Admiralty.  51  to  57. 

Douglas,  K.  B.,  19  to  25. 

Dow,  H.  of  Lords,  53  to  58. 

Dumford  and  East,  K.  B.,  26  to  40. 

East,  K.  B.,  41  to  52. 

Edwards,  Admiralty,  48,  49. 
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Eden,  Chan.,  1 to  7. 

Espinasse,  Nisi  Prius,  K.  D.,  C.  P.,and  Home 
< lircuit)  88  to  47. 

Forrest,  Ex.,  41. 

Fraser,  Elec.,  H.  Com.,  32. 

Cow,  Nisi  Prius,  C.  P.;  59,  60. 

Haggard,  Consistory  Court,  29  to  60. 

Holt,  Nisi  Prius,  C.  P.,  and  North  Circuit, 
55  to  58. 

Jacob  and  Walker,  Chan.,  60. 

Kenyon,  K.  II.,  Ac. 

Leach’s  Crown  Cases,  1 to  55. 

Lofll.  K.  B.,  C.  P.,  and  Chan.,  12  to  14. 
Luders,  Election  Caws,  25  to  30. 

Mariott,  Admiralty,  16  to  19. 

Marshull,  C.  P.,  54  to  57. 

Mnddock,  Vice  Chan.,  55  to  60. 

Maulc  and  Selwyn,  K.  B.,  53  to  57. 
Merivalo,  Chan.,  57  to  58. 

Moore,  C.  P.,  57  to  60. 

Nolan,  K.  H.,  32  to  34. 

Parker,  Ex.,  1 to  7. 

Peake,  Nisi  Prius,  K.  B.,  30  to  35. 

Pcekwcll,  Election  Cases,  45,  46. 
Phijlimore,  Ecclesiastical,  49  to  60. 

Price,  Ex.,  54  to  60. 

Robinson,  Admiralty,  39  to  48. 

Hose,  Bankruptcy,  50  to  50. 

Bussell  and  Ryan,  Crown  Cases,  39,  Ac. 
Sell oalcs  and  Lefroy,  Irish  (’han.,  42  to  44. 
Smith,  K.  B.  and  Chan.,  41  to  46. 

Starkie,  Nisi  Prius,  K.  B.,  C.  P.,  and  North 
Cir.  55  to  60. 

Swanston,  Chan.,  58  to  60. 

Taunton,  C.  P.,  48  to  58. 

Veaey,  (jun.)  Chan.,  29  to  52. 

Vesey  and  Beauies,  Chan.,  52  to  54. 
Wightwick,  Ex.,  50,  51. 

Wilson,  K.  B.  and  C.  P.,  I to  14. 

Wilson,  Chan.,  58  to  60. 

Wilson,  Ex.,  57. 

George  IV. — (Jan.  29)  1820.  (June  26) 
1830. 

Addams,  Eccles.,  2 to  6. 

Barnwell  and  Aldcrson,  K.  B.,  1 to  3. 
Bnrnewall  and  Cress  well,  K.  B.,  3 to  10. 

Adolphus.  K.  B.,  10,  Ac. 

Batty.  K.  U..  ( Ireland ) 5 & 6. 

Beatty,  Chan.,  (do.)  7 A 8. 

Bingham,  C.  I\,  3,  Ac. 

Bligh,  H.  of  Lords,  1,  Ac. 

Bott,  Settlement  Cases,  1 to  7. 

Broderip  and  Binghnm,  C.  P.,  1 to  3. 
Carrington  and  Payne,  N.  P.,  4,  Ac. 

Chitty,  K.  B.,  1 to  3. 

Cresswell,  Insolvent,  7 to  9. 

Dauicll,  Exchequer. 

Dansou  and  Lloyd,  Mercantile  Cases,  8,  9. 
Dowling  and  Rvland,  2 to  7. 

Fox  ami  Smith,  K.  B.,  (Ireland)  3 to  5. 

(ilyn  and  Jameson,  Bankruptcy. 

Haggard,  Eccles.,  7 to  10. 

Vol.  II.— 29 


Hogan,  Rolls,  ( Ireland ) 6 A 7. 

Hudson  and  Brooke,  K.  B.,  (Ireland)  7 to 

11. 

Jacob  and  Walker,  Chan.,  1,  2. 

Jacob,  Chan.,  2,  3. 

Lloyd  and  Welshy,  Mercantile  Cases,  10, 
Ac. 

Maddock,  Vicc-Chan.,  1 to  3. 

Manning  and  Ryland,  K.  15.,  7 to  9. 

Molloy,  Chun.,  ( Ireland ) 7 to  11, 

Moody  and  Malkin,  N.  P.,  7,  Ac. 

Moore,  C.  P.,  1 to  7. 

Moore  and  Payne,  C.  P.,  7,  Ac. 

Phillimore,  Eceles.,  1,2. 

Price,  Exchequer,  1,  Ac. 

Russell  and  Ryan,  Cro.  Cases,  1 to  3. 

Russell,  Chan.,  6,  Ac 
Russell  ami  Mylne,  9,  Ac. 

Ryan  ami  Moody,  N.  P.,  4 to  7. 

Ryan  ami  Moody,  Cro.  Cases,  4 to  10. 

Simon  ami  Stuart,  Vice-Chan.,  2 to  7. 
Simons,  Vice-Chan.,  7,  Ac. 

Smith  and  Batty,  K.  B„  ( Ireland ) 4 A 5. 
Starke,  N.  P.,  1,  Ac. 

Turner,  (’han.,  3,  Ac. 

Vounge  ami  Jervis,  Ex.,  7,  Ac. 

Younge,  Ex.  Eq.,  11,  Ac. 

William  IV. — (June  26)  1830.  (June  20) 

1837. 

Adolphus  and  Ellis,  K.  B.,4  to 
Baruewall  and  Adolphus,  K.  B.,  1 to  3. 
Bingham,  C.  P.,  1 to 
Bligh.  IL  of  Lords,  1 to 
Carrington  and  Payne,  N.  P.,  1 to 
(’lark  and  Finnelly,  2 to 
Cockhurn  ami  Rowe,  3. 

Crompton  and  Jervis.  Exch.,  1 & 2. 
Crompton  and  Mccson,  Exch.,  3 A 4. 
Crompton,  Mccson  and  Roscoc,  Exch.,  4 to  6. 
Curteis,  5 to 

Deacon  and  Chitty,  Bankruptcy,  2 to  5. 
Deacon,  Bankruptcy,  6 to 
Dow  and  Clarke,  H . of  Lords,  1 to 
Dowling,  Practice  Cases,  1 to 
Haggard,  Ecclesiastical,  1 to 
Haggard,  Admiralty,  l to 
Hayes,  Exch.,  ( Ireland)  1 to  3. 

Knapp,  Apjs’al  Cases,  I to 
Knapp  and  Ombler,  Election  Cases,  5 to 
Lloyd  amlGoold,  Irish  Chan.,  5 to 
Manning  and  Ryland,  K.  B.,  1 to 
Mceson  ami  Welsby,  6. 

Montagu  and  Bligh,  Bankruptcy,  2 A 3. 
Montagu  and  Ayrton,  Bankruptcy,  3 to 
Moody  and  Malkin,  N.  P.,  1 to 
Moore  and  P&yno,  C.  P.,  1 to 
Mooro  and  Scott,  C.  1’.,  1 to 
Mylne  and  Craig. 

Mylne  ami  Keen,  ('han..  3 to 
Neville  and  Maiming,  K.  15.,  3 to 
Perry  and  Knapp,  Election  Cases,  3 to  5. 
Russell  and  Mylne,  Chau.,  1 to  3. 
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8cott,  C.  P.,  5 to 
Simons,  Vice-Chan.,  1 to 
Tamlyn,  Rolls,  1 to 
Tyrwhilt,  Exch.,  1 to 
Tyrwhitt  and  Granger. 

Wilson  and  Nhaw,  H.  of  Lord#,  1 to 
Wilton  and  Courtenay,  H.  of  Lord*,  2 to 
Younge,  Equity  Exch.,  1 to 
Younge  and  Collyer,  Equity  Exch.,  4 to 

Victoria*— (June  20)  1837. 

Adolphus  and  Ellin,  K.  11. 

Adolphus  and  Ellin,  New  Series. 

Alcoek  and  Napier,  K.  U.,  (Ireland.) 
Alcocks,  Registry  Cane*. 

Armstrong  and  Macartney,  N.  P.,  (Ireland) 
Huron  and  Austin,  Election  Case*. 

Enron  ami  Arnold,  Election  Cases, 
lleavon,  Rolls  court. 

Hells,  Appeal  Case*  to  H.  of  L.,  (Ireland.) 
Hell,  Murray,  Young  and  Tennent,  Session 
Cacea,  (Ireland.) 

Brown,  High  court  of  Justiciary,  (Ireland.) 
Hinghain,  C.  P.,  1 to 
Bligh,  House  of  Lords. 

Bligh,  New  Scries. 

Carrington  and  Moishman,N.  P.,  C.  P.,  and 
Exch. 

Carrington  and  Payne  N.  P. 

Carrow,  Hamerton  and  Allen,  Magistrates’ 
Cases. 

Clark  and  Finnelly,  H.  of  Lords. 

Collyer,  Chancery. 

Connor  and  Lawson,  Chancery,  (Ireland.) 
Cooler,  Chancery  Practice  Cases. 

Cooper  teni[K)re  Brougham,  Chancery. 

Craig  and  Phillips,  Chancery. 

Crawford  and  Dix,  Abridged  Cases  in  all  the 
courts,  (Ireland.) 

Cranford  and  Dix,  Circuit  Cases,  (Ireland.) 
Curtis,  Ecclesiastical. 

Davison  and  Manning,  Q.  H. 

Deacon,  Bankruptcy. 

Denison,  Crown  Cases,  reserved. 

De  Gex  and  Smales,  Chancery. 

Dow  an<l  Clark,  H.  of  L. 

Dowling  ami  Lowndes,  Points  of  Practice. 
Dowling,  Practice  Cusca. 

Dowling,  Now  Series. 

Drury  and  Walsh,  Chancery,  (Ireland.) 
Drury-  and  Warren,  Chancery,  (Ireland.) 
Dunlap,  Bell  and  Murray,  Sessions  Coses, 
(Ireland.) 

Dunlap,  Hell,  and  Murray,  Donaldson,  Ses- 
sions Cusca,  (Ireland.) 

Exchequer  Reports,  by  Wolsby,  Hurstono, 
and  Gordon. 

Falconer  and  Fitzherbert,  Election. 
Flanagan  and  Kelley,  Rolls,  (Ireland.) 

Gale  and  Davison,  K.  B. 

Haggard,  Admiralty. 

Hare,  Chancery. 

Jcbb  and  Bourkc,  Q.  B.,  (Ireland) 

Jebb  and  Synies,  K.  B.,  (Ireland.) 


Jones  ami  Latouche,  Q.  B.,  (Ireland.) 

Jones,  Exchequer,  (Ireland.) 

Jones  and  Carey,  Exchequer,  (Ireland.) 

Keen,  Rolls. 

Low  Recorder,  in  all  the  courts,  (Ireland.) 

Longfield  and  Townsend,  Exch.  (Ireland.) 

Mr.I«ean  and  Robinson,  H.  of  L.,  (Ireland.) 

Manning  and  Granger,  C.  P. 

Mecson  and  Welsby,  Exch. 

Montagu  and  Ayrton,  Bankruptcy. 

Montagu  and  Chitty,  Bankruptcy. 

Montagu,  Deacon  and  Dc  Gex,  Bankruptcy. 

Montagu  and  Neale,  Election. 

Moody,  N.  P.  and  Crown  Cartes. 

Moody  and  Robinson,  Nisi  Prius. 

Moore,  Ap]>eal  Cases. 

Moore,  East  India  Appeals. 

Moore,  Privy  council. 

Mylne  and  Craig,  Chancery. 

Neville  and  Perry,  K.  B. 

Perry  and  Davison,  K.  B. 

Phillips,  Chancery. 

Robinson,  Admiralty. 

Robinson,  House  of  I>ords. 

Suuhsc  and  Scully,  Rolls,  (Ireland.) 

Scott,  C.  P. 

Scott,  New  Series. 

Shaw  und  Maclean,  House  of  Lords. 

Smyth,  C.  P.,  (Ireland.) 

Simons,  Vice-Chancellor. 

Welsh,  Registry  Cases , (Ireland.) 

West,  Pari.  Reports. 

Younge  and  Collyer,  Equity  Ex. 

REPRESENTATIVE.  One  who  re- 
presents or  is  in  the  place  of  another. 

2.  — In  legislation  it  signifies  one  who 
lias  been  elected  a member  of  that 
brauch  of  the  legislature  called  the 
house  of  representatives. 

3.  — A representative  of  a deceased 
person,  sometimes  called  a u personal 
representative,”  or  u legal  personal  re- 
presentative,” is  one  who  is  executor  or 
administrator  of  the  person  described. 
i>  Madd.  159;  5 Ves.  402. 

| TO  REPRESENT.  To  exhibit;  to 
expose  before  the  eyes;  to  represent  a 
thing  is  to  produce  it  publicly.  Dig. 
10,  4,  2,  3. 

REPRESENTATION,  insurances.  A 
representation  is  a collateral  statement, 
either  by  writing,  not  inserted  in  the 
policy,  or  by  parol,  of  such  faets  or  cir- 
cumstances relative  to  the  proposed 
adventure,  as  are  necessary  to  be  com- 
municated to  the  underwriters,  to  enable 
them  to  form  a just  estimate  of  the  risk. 

2. — A representation,  like  a warranty, 
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may  be  either  affirmative,  as  where  the 
insured  avers  the  existence  of  some  fact 
or  circumstance  which  may  affect  the 
risk ; or  promissory,  as  where  he  en- 
gages the  performance  of  something 
executory. 

8. — There  is  a material  difference  be- 
tween a representation  and  a warranty. 

4. — A warranty,  being  a condition 
upon  which  the  contract  is  to  take  effect, 
is  always  a part  of  the  written  policy, 
and  must  appear  on  the  face  of  it. 
Marsh.  Ins.  c.  9,  § 2.  Whereas  a re- 
presentation is  only  a matter  of  collateral 
information  or  intelligence  on  the  sub- 
ject of  the  voyage  insured,  and  makes 
no  part  of  the  policy.  A warranty, 
being  in  the  nature  of  a condition  pre- 
cedent, must  be  strictly  and  literally  | 
complied  with;  but  it  is  sufficient  if  the 
representation  be  true  in  substance. 
Whether  a warranty  be  material  to  the  1 
risk  or  not,  the  insured  stakes  his  claim 
of  indemnity  upon  the  precise  truth  of 
it,  if  it  be  affirmative,  or  upon  the ' 
exact  performance  of  it,  if  executory 
but  it  is  sufficient  if  a representation  be 
made  without  fraud,  and  be  not  false  in 
any  material  point,  or  if  it  be  substan- 
tially, though  not  literally,  fulfilled.  A 
false  warranty  avoids  the  policy,  as  being  ! 
a breach  of  the  condition  upon  which 
the  contract  is  to  hike  effect ; and  the 
insurer  is  not  liable  for  any  loss  though 
it  do  not  happen  in  consequence  of  the 
breach  of  the  warranty ; a false  repre- 
sentation is  no  broach  of  the  contract, ! 
but  if  material,  avoids  the  policy  on  the 
ground  of  fraud,  or  at  least  because  the 
insurer  has  been  misled  by  it.  Marsh. 
Insur.  13.  1,  c.  10,  s.  1 ; Dougl.  R.  247 ; 

4 Pro.  P.  C.  482. 

See  2 Gaines’s  R.  155;  1 Johns. 
Gas.  408;  2 Gaines’s  Cas.  173,  n. ; 3 
Johns.  Cas.  47 ; 1 Caines’s  Rep.  288  ; 
2 Guinea's  R.  22;  lb.  829;  Sugd. 
Vend.  5 ; and  Concealment ; Misrepre- 
sentation. 

Representation,  Scotch  law.  The 
name  of  a plea  or  .statement  presented 
to  a lord  ordinary  of  the  court  of  ses- 1 
eions,  when  his  judgment  is  brought 
under  review. 

Representation  of  persons,  is  a 


fiction  of  the  law,  the  effect  of  which  is 
to  put  the  representative  in  the  place, 
degree,  or  right  of  the  person  repre- 
sented. 

2. — The  heir  represents  his  ancestor. 
Bac.  Abr.  Heir  and  Ancestor,  A.  The 
devisee,  his  testator ; the  executor,  his 
testator;  the  administrator,  his  intes- 
tate ; the  successor  in  corj)omtions,  his 
predecessor.  And  generally  speaking 
they  are  entitled  to  the  rights  of  the 
persons  whom  they  represent,  and  bound 
to  fulfil  the  duties  and  obligations,  which 
were  binding  upon  them  in  those  charac- 
ters. 

8. — Representation  was  unknown  to 
the  Romans,  ami  was  invented  by  the 
commentators  and  doctors  of  the  civil 
law.  Toull.  Dr.  Civ.  Fr.  liv.  3,  t.  1,  c. 
3,  n.  180.  Vide  Ayl.  Paud.  397;  DaU. 
Diet,  mot  Succession,  art.  4,  § 2. 

R 10 P HI  K V E,  cri mi mil  la  w,  practice  ; 
this  term  is  derived  from  reprendro,  to 
take  back,  and  signifies  the  withdrawing 
of  a sentence  for  an  interval  of  time,  and 
operates  in  delay  of  execution.  4 131. 
Com.  394. 

2.  — It  is  granted  by  the  favour  of  the 
pardoning  power,  or  by  the  court  who 
tried  tin;  prisoner. 

3.  — Reprieves  are  sometimes  granted 
ex  necessitate  leg  is  ; for  example,  when  a 
woman  is  convicted  of  a capital  offence, 
after  judgment  she  may  allege  preg- 
nancy in  delay  of  execution.  In  order 
however  to  render  this  pica  available  she 
must  be  quick  with  child , (q.  v.)  the  law 
presuming,  perhaps  absurdly  enough, 
that  before  that  j»criod,  life  does  not 
commence  in  the  fuotus.  3 Inst.  17 ; 2 
Hale,  413;  1 Hale,  308;  4 131.  Com. 
395. 

4.  — The  judge  is  also  bound  to  grant 
a reprieve  when  the  prisoner  becomes 
insane.  4 Ilarg.  St.  Tr.  205,  G;  3 
Inst.  4;  Hawk.  13.  1,  e.  1,  s.  4;  1 Chit. 
Cr.  Law,  757. 

REPRIMAND,  punishment , is  the 
censure  which  in  some  cases  a public 
officer  pronounces  against  an  offender. 

2. — This  species  of  punishment  is 
used  by  legislative  bodies  to  punish 
their  members  or  others  who  have  been 
guilty  of  some  impropriety  of  conduct 
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towards  them.  Thu  reprimand  is  usually 
pronounced  by  the  speaker. 

REPRISALS,  war.  The  forcibly 
taking  a thing  by  a nation  which  be- 
longed to  another,  in  return  or  satisfac- 
tion for  an  injury  committed  by  the 
latter  on  the  former.  Vatt.  R.  2,  ch. ' 
18,  s.  842  ; 1 Bl.  Com.  ch.  7. 

2. — Reprisals  nro  used  between  nation , 
and  natiou  to  do  themselves  justice,  when 
they  cannot  otherwise  obtain  it.  Con- 
gress have  the  power  to  grant  letters  of 
marque  (q.  v.)  and  reprisal.  Const,  art 
1,  s.  8,  cl.  11. 

8. — Reprisals  are  made  in  two  ways, 
either  by  embargo,  iu  which  case  the  act 
is  that  of  the  state;  or,  by  letters  of 
marque  and  reprisals,  in  which  ease  the 
act  is  that  of  the  citizen,  authorized  by 
the  government.  Vide  2 liro.  Civ. 
Law,  824. 

4.  — Reprisals  are  divided  into  nega- 
tive, when  a nation  refuses  to  fulfil  a 
perfect  obligation  which  it  has  contracted, 
or  to  permit  another  state  to  enjoy  a 
right  which  it  justly  claims ; or  positive, 
when  they  consist  in  seizing  the  persons 
and  effects  belonging  to  the  other  nation, 
in  order  to  obtain  satisfaction. 

5.  — They  are  also  general  or  special. 
They  are  general  when  a state  which  has 
received,  or  supposes  it  has  received,  au 
injury  from  another  natiou  delivers  com- 
missions to  its  officers  and  subjects  to  | 
take  the  persons  and  property  belonging 
to  the  other  nation,  in  retaliation  for 
such  acts,  wherever  they  may  be  found.  | 
It  usually  amounts  to  a declaration  of 
war.  Special  reprisals  are  such  its  are 
granted  in  times  of  peace,  to  particular  j 
individuals  who  have  suffered  au  injury  j 
from  the  citizens  or  subjects  of  the  other 
nation.  Byuker.  Qmest.  Jur.  Pub.  lib. 
1,  Duponceau's  translation,  p.  182,  note. 
Ball.  Diet,  Prises  maritimes,  art.  2,  § 5. 

0. — The  property  seized  in  making 
reprisals  is  preserved,  while  there  is  any 
hope  of  obtaining  satisfaction  or  justice; 
as  soon  as  that  hope  disappears,  it  is  con- 
fiscated, and  then  the  reprisal  is  com- 
plete. Vattel,  B.  2,  c.  18,  § 342. 

REPRISES.  The  deductions,  and 
payments  out  of  lauds,  annuities,  and 
the  like,  are  called  reprises,  because  they 


are  taken  bade;  when  we  speak  of  the 
clear  yearly  value  of  an  estate,  we  say  it 
is  worth  so  much  a year  ultra  reprises, 
besides  all  reprises. 

2. — In  Pennsylvania,  lands  are  not 
to  be  sold  when  the  rents  can  pay  the 
encumbrances  in  seven  years,  beyond  all 
reprises. 

REPROBATION,  cccl.  law , is  to 
propound  exceptions  either  against  facts, 
persons  or  things ; as,  to  allege  that 
certain  deeds  or  instruments  have  not 
been  duly  aud  lawfully  executed ; or 
that  certain  persons  are  such  that  they 
arc  iucompctcnt  as  witnesses;  or  that 
certain  things  ought  not  for  legal  rea- 
sons to  be  admitted. 

REPUBLIC.  A commonwealth  j.that 
form  of  government  in  which  the  ail- 
ministration  of  affairs  is  open  to  all 
, the  citizens.  1 u another  sense,  it  sig- 
, nifics  the  state,  independently  of  ity  form 
of  government.  1 Toull.  u.  28,  and  n. 
202,  note.  In  this  sense,  it  is  used  by 
Beu  Jenson. 

Those  that  by  tlicir  deeds  make  it  knowu, 
Whose  Uigmty  they  do  sustain ; 

Ami  life,  state,  glory,  all  they  gain, 

Count  die  ItfjmbUc'i,  not  their  own. 

Vide  Politic  ; Nation  : State.. 

REPUBLICAN  GOVERNMENT. 
A government  iu  the  republican  form ; 
a government  of  the  people;  it  is  usually 
put  iu  opposition  to  a monarchical  or 
aristocratic  government. 

2. — The  fourth  section  of  the  fourth 
article  of  the  constitution,  directs  that 
“the  United  States  shall  guaranty  to 
every  state  in  the  Union  a republican 
form  of  government.”  The  form  of 
government  is  to  be  guarantied , which 
supposes  a form  already  established,  aud 
this  is  the  republican  form  of  govern- 
ment the  United  States  have  undertaken 
to  protect.  Hoc  Story,  Const.  § 1807. 

REPUBLIC ATJON.  Au  act  done 
by  a testator,  from  which  it  can  be  con- 
cluded that  he  intended  an  instrument 
which  hud  been  revoked  by  him,  should 
operate  us  his  will ; or  it  is  the  re-execu- 
tion of  a will  by  the  testator,  with  a 
view  of  giving  it  full  force  aud  effect. 

| 2. — The  ri publication  is  express  or 

| implied.  It  is  express  when  there  has 
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been  an  actual  re-execution  of  it.  1 Yes. 1 tion  of  a legacy,  is  the  abandonment  of 
440;  2 Rami.  It.  192;  9 John.  R. 'such  legacy,  and  a renunciation  of  ull 
812 ; it  is  implied,  when,  for  example,  right  to  it. 

the  testator  by  a codicil  executed  accord- 1 8. — In  the  canon  law,  repudiation  is 
ing  to  the  statute  of  frauds,  reciting  that  the  refusal  to  accept  a benefice  which 
he  had  made  his  will,  added,  “ I hereby  has  been  conferred  upon  the  party  repu- 
rutify  and  confirm  my  said  will,  except  dialing. 

in  the  alterations  after  mentioned/’  REPUGNANCY,  in  pint  ding,  is 
Com.  R.  381  ; 3 Rro.  P.  C.  85.  The  where  the  material  facts  stated  in  a de- 
will might  be  at  a distance,  or  not  in  the  duration  or  other  pleading,  nre  incon- 
power  of  the  testator, and  it  maybe  thns  sistent  one  with  another;  for  example, 
republished.  I Ves.  437  ; 3 Ring,  where  in  an  action  of  trespass,  the  plain- 
014;  1 Yes.  jr.  486;  4 Rro.  C.  C.  2.  tiff  declare<l  for  taking  and  carrying 
3. — The  republication  of  a will  has  away  certain  timber,  lying  in  a certain 
the  effect,  1st,  to  give  it  nil  the  force  of  place,  for  the  completion  of  a house  then 
a will  made  at  the  time  of  the  republi-  lately  built ; this  declaration  was  con- 
cation  ; if,  for  example,  a testator  by  his  sidered  bad,  for  repugnancy;  for  the 
will  devise  “all  his  lands  in  A,”  then  timber  could  not  bo  for  the  building  of 
revokes  his  will,  and  after  wan  Is  buys  a house  already  built.  1 Salk.  213. 
other  lands  in  A,  the  republication,  2. — Repugnancy  of  immaterial  fact 8, 

made  after  the  purchase,  will  pass  all  the  and  what  is  merely  redundant,  and 
testator’s  lands  in  A.  Cro.  Eliz.  493.  whieli  need  not  have  been  put  into  the 
See  1 P.  Wins.  275 ; 2d ly,  it  sets  up  a sentence,  and  contradicting  what  was 
will  which  had  boeu  revolted.  See,  before  alleged,  will  not,  in  general,  vitiate 
generally,  2 Hill.  Ab.  509;  3 Lomax,  the  pleading.  Gilb.  C.  P.  131;  Co. 
Dig.  tit.  28,  e.  0.  Lift.  303  b ; 10  East,  R.  1 42  ; 1 Chit. 

TO  REPUDIATE.  To  repudiate  a PI.  233.  See  Lawes,  PI.  64;  Steph. 
right  is  to  express  in  a sufficient  manner,  PI.  378  ; Com.  Dig.  Abatement,  (H  0) ; 
a determination  not  to  accept  it,  when  it  1 Vin.  Ab.  36;  19  lb.  45;  Rac.  Ab. 
is  offered.  | Amendment,  &c.  E 2 ; Bac.  Ab.  Pleas, 

2. — He  who  repudiates  n right  cannot  Ac.  1 4 ; Vin.  Ab.  h.  t. 
by  that  act  transfer  it  to  another.  Re-  REPUTATION,  evidence,  is  the  opin- 
pudiation  differs  from  renunciation  in  ion  generally  entertained  by  persuus 
this,  that  by  the  former  he  who  repu-  who  know  another,  as  to  his  character , 
diates  simply  declares  that  he  will  not  | (q.  v.) ; or  it  is  the  opinion  generally 
accept,  while  he  who  renounces  a right  entertained  by  persons  who  know  a 
does  so  in  favour  of  another.  Renun-  family  as  to  its  pedigree,  and  the  like, 
(nation  is  however  sometimes  used  in  the  2. — In  general,  reputation  is  evidence 
sense  of  repudiation.  See  To  Renounce;  to  prove,  1st,  a man’s  character  in  so- 
Rrnu print itm  ; Wolff,  Inst.  § 339.  ciety  ; 2d,  a pedigree,  (q.  v.);  3d,  ccr- 
REPUDIATION. — In  the  civil  law  tain  prescriptive  or  customary  rights  and 
this  term  is  used  to  signify  the  putting  obligations,  and  matters  of  public  noto- 
away  of  a wife  or  a woman  betrothed.  riety,  (q.  v.)  Rut  as  such  evidence  is  in 
2. — Properly  divorce  is  used  to  point  its  own  nature  very  weak,  it  must  be 
out  the  separation  of  married  persons;  supported,  1st,  when  it  relates  to  the 
repudiation,  to  denote  the  separation  exercise  of  a right  or  privilege,  by  proof 
either  of  married  people,  or  those  who  of  acts  of  enjoyment  of  such  right  or 
are  only  affianced.  Dieortiuvi  rst  rcjyu-  privilege,  within  the  period  of  living 
f Rum  et  vparntio  maritorum  ; repud i-  memory.  L Maule  & Selw.  679;  5 T. 
um  ext-renuiirialto  tpowatimi,  vcl  etiam  R.  32;  afterwards  evidence  of  reputa- 
rxt  divortium.  Dig.  50,  16,  101,  1. 1 tion  maybe  given.  2d,  The  fact  must 
Repudiation  is  also  used  to  denote  a 1k‘  of  a public  nature.  3d,  It  must  be 
determination  to  have  nothing  to  do  derived  from  persons  likely  to  know  the 
with  any  particular  thing  ; as,  a repudia-  j facts.  4th,  The  facts  must  be  general 
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ami  not  particular.  6th,  They  must  he 
free  from  suspicion.  I Stark.  Ev.  54 
to  (35.  Vide  1 liar.  & M’H.  152;  2 
Nott  k M O.  114;  5 Day,  R.  290;  4 
Hen.  .v  M.  •'*«»: ; l TayL  B 121  ; 2 
Hnyw.  3 ; 8 S.  k R.  159 ; 4 John.  R. 
62  ; 1H  John.  R.  346  ; 9 Mass.  R.  414  ; 
4 Burr.  2057;  Dough  174;  Cowp. 
694;  3 Swanst.  400;  l>udl.  So.  Oar. 
R.  346;  and  arts.  Character;  Memory. 

REQUEST,  pleading t is  the  statement 
in  the  plaintiff's  declaration  that  a de- 
mand or  request  has  been  made  by  the 
plaiutitf  from  the  defendant,  to  do  some 
act  which  he  was  hound  to  perform,  aud 
for  which  the  action  is  brought. 

2. — A request  is  general  or  special. 
The  former  is  called  the  licet  tutpius  rt- 
qnixitux,  (q.  v.)  or  u although  often 
requested  so  to  do ;”  though  generally 
inserted  in  the  common  breacdi,  to  the 
money  counts,  it  is  of  no  avail  in  plead- 
ing, and  the  omission  of  it  will  not 
vitiate  the  declaration.  2 Hen.  Bl. 
131  ; 1 Bos.  k Bull.  59,  60;  and  see  1 
John.  Cas.  100.  Whenever  it  is  essen- 
tial to  the  cause  of  action,  that  the  plain- 
tiff  should  have  requested  the  defendant 
to  perforin  his  contract,  such  request 
must  be  stated  in  the  declaration  and 
proved.  The  special  request  must  state 
by  whom,  and  the  time  and  place  when 
it  was  made,  in  order  that  the  court 
may  judge  of  its  sufficiency.  1 .Str.  89. 
Vide  Cora.  Dig.  Pleader,  C 69,  70 ; 1 
Saund.  33;  2 Veutr.  75;  3 Bos.  k 
Bull.  438 ; 3 John.  R.  207  ; 1 John. 
Ohs.  319;  10  Mass.  R.  230;  3 Day’s 
R.  327 ; and  the  articles  Demand ; 
Licet  turpi ux  reqvixitw. 

Rkquest  notes,  Engl,  hnr,  are 
certain  notes  or  requests  from  persons 
amenable  to  the  excise  laws,  to  obtain  a 
permit  for  removing  any  excisable  goods 
or  articles  from  one  place  to  another. 

REQUISITION.  The  act  of  demand- 
ing a thing  to  be  done  by  virtue  of  some 
right. 

2. — The  constitution  of  the  United 
States,  art.  4,  s.  2,  provides  that  fugi- 
tives from  justice  shall  Ik*  delivered  up 
to  the  authorities  of  the  state  from  which 
they  are  fugitives,  on  the  demand  of  the 
executive  from  such  state.  The  demand 


made  by  the  governor  of  one  state  on  the 
governor  of  another  for  a fugitive  Is 
called  a requisition. 

RES,  projtertg.  Things.  The  terms 
u Rea,”  “ Bona,”  “ Biens,”  used  by 
jurists  who  have  written  in  the  Latin 
and  French  languages,  are  intended  to 
include  movable  or  personal,  as  well  ns 
immovable  or  real  property.  1 Burge, 
Conti,  of  Laws.  19  See  liicns;  liana; 
Thing x. 

Res  GE8TA,  evidence.  The  subject- 
matter;  things  done. 

2. — When  it  is  necessary  in  the  course 
of  a cause  to  inquire  into  the  nature  of 
a particular  act,  or  the  intention  of  the 
person  who  did  the  act,  proof  of  what 
the  persotr-iaid  at  the  time  of  doing  it, 
is  admissible  evidence,  as  part  of  the  ns 
gesta,  for  the  purpose  of  showing  its  true 
character.  On  an  indictment  for  a rape, 
for  example,  what  the  girl  said  so  re- 
cently after  the  fact  us  to  exclude  the 
possibility  of  practising  on  her,  has  been 
held  to  be  admissible  evidence,  ns  u part 
of  the  transaction.  East,  B.  C.  414;  2 
Stark.  Cas.  24 1 ; 1 Stark.  Ev.  47 ; 1 
Phil.  Ev.  218. 

Res  INTEGRA.  An  entire  thing;  nn 
entirely  new  or  untouched  matter.  This 
| term  is  applied  to  those  points  of  law 
which  have  not  been  decided,  which  are 
“ untouched  by  dictum  or  decision.”  3 
Meriv.  R.  269 ; 1 Burge  on  the  Confl. 
of  Laws,  241. 

Rks  inter  alios  acta,  evidence,  this 
is  a technical  phrase  which  signifies  acts 
, of  others,  or  transactions  betweeu  others. 

2. — Neither  the  declarations,  nor  any 
I other  acts  of  those  who  are  mere  stran- 
gers, or,  as  it  is  usually  termed,  any  res 
inter  alios  acta,  are  admissible  in  evi- 
dence against  any  one;  when  the  party 
against  whom  such  acts  are  offered  in 
evidence,  was  privy  to  the  act,  the  objec- 
tion ceases;  it  is  no  longer  res  inter 
alios.  1 Stark.  Ev.  52;  3 lb.  1300. 

Res  JUDICATA,  in  practice , is  the 
decision  of  a legal  or  equitable  issue,  by 
a court  of  competent,  jurisdiction. 

2. — It  is  a general  principle  that  such 
decision  is  binding  and  conclusive  upon 
all  other  courts  of  concurrent  power. 
This  principle  pervades  not  only  our  own, 
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but  all  other  systems  of  jurisprudence, 
aud  has  become  a rule  of  universal  law, 
founded  on  the  soundest  policy.  If, 
therefore,  Paul  sue  Peter  to  recover  the 
amount  due  to  him  upon  a bond,  and  on 
the  trial  the  plaintiff  fails  to  prove  the 
due  execution  of  the  bond  by  Peter,  in 
consequence  of  which  a verdict  is  ren- 
dered for  the  defendant,  and  judgment 
is  entered  thereupon,  this  judgment,  till 
reversed  on  error,  is  conclusive  upon  the 
parties,  and  Paul  cannot  recover  in  a 
subsequent  suit,  although  he  may  then 
be  able  to  prove  the  due  execution  of 
the  boud  by  Peter,  and  that  the  money 
is  due  to  him,  for,  to  use  the  language  of 
the  civilians,  res  judicata  far  it  ex  albo 
nigrum , ex  nigra  album , cx  curvo  rectum , 
ex  recto  cure  urn. 

3.  — The  constitution  of  the  United 
States  aud  the  amendments  to  it  declare, 
that  no  fact,  once  tried  by  a jury,  shall 
be  otherwise  re-examinable  in  any  court  of 
the  United  States,  than  according  to  the 
rules  of  the  coramou  law.  3 Pet.  433  ; 
Dig.  44,  2;  and  Voot.  ibid.;  Kaimes’s 
Equity,  voL  2,  p.  3G7 ; 1 Johns.  Ch.  R. 
05 ; 2 M.  R.  142  ; 3 M.  R.  623  ; 4 31. 
R.  313,  456,  481 ; 5 M.  R.  282,  465; 
9 M.  R.  38;  11  31.  R.  607;  6 N.  S. 
202;  5 N.  S.  664;  1 L.  R.  318;  8 L. 
R.  187;  11  L.  R.  517.  Toullier,  Droit 
Civil  Franjais,  vol.  10,  No.  65  to  250. 

4.  — Rut  in  order  to  make  a matter 
res  judicata  there  must  be  a concurrence 
of  the  four  conditions  following,  namely : 
1.  Identity  in  the  thing  sued  for.  2. 
Identity  of  the  cause  of  action;  if,  for 
example,  I have  claimed  a right  of  Avay 
over  Blackncrc,  and  a final  judgment  has 
been  rendered  against  me,  and  afterwards 
I purchase  Blackacre,  this  first  decision 
shall  not  be  a bar  to  my  recovery,  when 
I sue  as  owner  of  the  land,  ami  not  for 
an  easement  over  it,  which  I churned  its 
a right  appurtenant  to  my  laud  Whiteacre. 
3.  Identity  of  persons  and  of  parties  to 
the  action  ; this  rule  is  a necessary  con- 
sequence of  the  rule  of  natural  justice : 
nc  inaudit  us  condemnelur.  4.  Identity 
of  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made ; for  example, 
an  action  by  Peter  to  recover  a horse, 
and  a final  judgment,  against  him,  is  no 


RES 

bar  to  an  action  by  Peter  administrator 
of  Paul,  to  recover  the  same  horse.  Vide 
77 tings  adjudged. 

Res  nova.  Something  new ; some- 
thing not  before  decided. 

Res  nullius.  A thing  which  has  no 
owner.  A thing  which  has  been  aban- 
dons! by  its  owner  is  as  much  res  nullius 
as  if  it  had  never  belonged  to  any  one. 

2. — The  first  possessor  of  such  a thing 
becomes  the  owner,  res  nullius  ft  primi 
occu[)antis.  Bowy.  Com.  97. 

Res  perjt  domino.  The  thing  is 
lost  to  the  owner.  This  phrase  is  used 
to  express  that  wheu  a thing  is  lost  or 
destroyed,  it  is  lost  to  the  person  who 
was  the  owner  of  it  at  the  time.  For 
example,  an  article  is  sold,  if  the  seller 
have  perfected  the  title  of  the  buyer  so 
that  it  is  his,  and  it  be  destroyed,  it  is 
the  buyer’s  loss,  but  if  on  the  contrary, 
something  remains  to  be  done  before  the 
title  becomes  vested  in  the  buyer,  then 
the  loss  falls  on  the  seller.  See  Risk. 

RESALE,  is  a second  sale  made  of  an 
article ; as,  for  example,  if  A sell  a horse 
to  B,  and  the  latter  not  having  paid  for 
him,  refuse  to  take  him  away,  when  by 
his  contract  he  was  bound  to  do  so,  aud 
then  A sell  the  horso  to  C. 

2. — The  efFect  of  a resale,  is  not  always 
to  annul  the  first  sale,  because,  as  in 
this  ease,  B would  be  liable  to  A for  the 
difference  of  the  price  between  the  sale 
aud  resale.  4 Bing.  722;  Blaekb.  on 
Sales,  336 ; 4 31.  & G.  898. 

RESCEIT.  The  act  of  receiving  or 
admitting  a thirl  person  to  plead  his 
right  in  a cause  commenced  by  two ; as 
when  an  action  is  brought  against  a 
tenant  for  life  or  term  of  years,  the  re- 
versioner is  allowed  to  defend.  Cowell. 

Resceit  or  reoeit.  The  admission 
or  receiving  of  a third  persou  to  plead 
his  right  in  a cause  formerly  commeuced 
between  two  other  persons;  as,  when  au 
action  is  brought  against  a tenant  for  life 
or  years,  or  any  other  particular  tenant, 
and  he  makes  default,  in  such  case  the 
reversiouer  may  move  that  he  may  be 
received  to  defend  his  right,  and  to  plead 
with  the  demandant.  Jacob,  L.  I>.  h.  t. 
Resceit  is  also  applied  to  the  admittance 
of  a plea,  wheu  the  controversy  is  be- 
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tween  the  same  two  persona.  Co.  Litt. 
192;  8 Nek  Ah.  140. 

RESCISSION  OK  A CONTRACT, 

ia  the  destruction  or  annulling  of  a con- 
tract. 

2. — The  right  to  rescind  a contract 
seems  to  suppose  that  the  contract  has 
existed  only  in  appearance ; but  that  it 
has  never  had  a real  existence  on  account 
of  the  delects  which  accompanied  it ; or 
which  prevented  its  actual  execution.  7 
Toul.  n.  551;  17  Id.  n.  114. 

8. — A contract  cannot,  in  geucral,  be 
rescinded  by  one  party  unless  both  jmr- 
ties  cun  be  placed  in  the  same  situation, 
and  can  stand  upon  the  same  terms  as 
existed  when  the  contract  was  made.  5 
East,  449;  15  Mass.  819;  5 liinn.  855; 
3 Yea  tea,  6.  The  most  obvious  instance 
of  this  rule  is,  where  one  party  by  taking 
possession,  &o.  has  received  a partial 
benefit  from  the  contract.  Hunt  v.  Silk. 
5 East,  449. 

4.  — A contract  cannot  be  rescinded  in 
part.  It  would  be  unjust  to  destroy  a | 
contract  in  toto,  when  one  of  the  parties  j 
has  derived  a partial  benefit,  by  a per- 
formance of  the  agreement.  In  such 
case  it  seems  to  have  been  the  practice 
formerly  to  allow  the  vendor  to  recover 
the  stipulated  price,  and  the  vendee  re- 
covered, by  a cross-action,  damages  for 
the  breach  of  the  contract.  7 East,  480, 
in  the  note.  Rut  according  to  the  later 
and  more  convenient  practiec,  the  vendee, 
in  such  case,  is  allowed,  in  an  action  for 
the  price,  to  give  evidence  of  the  inferi- 
ority of  the  goods  in  reduction  of  dam- 
ages, and  the  plaint itT  who  has  broken  his 
contract  is  not  entitled  to  recover  more 
than  the  value  of  the  benefit  the  defend- 
ant has  actually  derived  from  the  goods 
or  labour;  and  where  the  latter  has  de- 
rived uo  benefit  the  plaintiff  cannot 
recover  at  all.  Stark,  on  Evidence,  part 
4,  tit.  Goods  sold  and  delivered;  Cliitty 
on  Contr.  276. 

5.  — A sale  of  laud,  by  making  a deed  ( 
tor  the  same,  and  receiving  security  for 
the  purchase  money,  may  be  rescinded, ' 
before  the  deed  has  been  recorded,  by  , 
the  purchaser  surrendering  the  property 
and  the  deed  to  the  buyer,  and  receiving 
from  him  the  securities  he  had  given, 


and,  in  Pennsylvania,  these  acts  revost 
| the  title  in  the  original  owner.  4 Watts, 
196,  199.  Rut  this  appears  contrary  to 
, the  current  of  decisions  iu  other  states 
and  iu  England.  4 Wend.  474 ; 2 John. 
86 ; 5 Conn.  262  ; 4 Conn.  350 ; 4 N. 
H.  Rep.  191;  9 Pick.  105;  2 H.  RL 
263,  204 ; Pre.  in  Chan.  235 ; 6 East, 
80  ; 4 B.  A A.  072. 

•See  7 East,  484;  1 Mass.  R.  101; 
14  Mass.  282;  Wharton’s  Rig.  119, 
120 ; 10  East,  504 ; 1 Campb.  78,  190; 
3 Campb.  451 ; 3 Starkie,  82  ; 1 Stark. 
U.  108 ; 2 Taunt.  2 ; 2 New  Rep.  130; 
0 Moore,  114  ; 3 Chit.  Com.  L.  153;  1 
Saund.  320,  b.  note ; 1 Mason,  487 ; 1 
Chip.  R.  159;  2 Stark.  Ev.  97,280;  3 
lb.  1014, 1045;  3 New  Hump.  R.  455; 
2 South.  R.  780;  Ray’s  note  to  Templer 
v.  M Lachlan,  2 N.  R.  141 ; 1 Mason, 
93;  20  Johns.  190;  5 Com.  Rig.  031, 
030;  and  Com.  Rig.  Aetion  uj>on  the 
case  upon  Assumpsit,  A 1,  note  (x)  p. 
829,  for  a very  full  note;  Com.  Rig. 
Riens,  (R  3)  n.  (s). 

0. — As  to  the  cases  whore  a contract 
will  be  rescinded  in  equity  on  the  ground 
of  mistake,  see  Newl.  Cont.  432;  or 
where  heirs  are  dealing  with  their  exj>cc- 
tancics,  Ibid.  435;  sailors  with  their 
prize  money,  Ibid.  443 ; children  deal- 
ing with  their  parents,  Ibid.  445  ; guar- 
dians with  their  wards,  Ibid.  448;  attor- 
ney with  his  client,  Ibid.  453;  cestui 
que  trust,  with  trustee,  Ibid.  459;  where 
contracts  are  rescinded  on  account  of  the 
turpitude  of  their  consideration,  Rud. 
j 409 ; in  fraud  of  marital  rights,  Ibid. 
424 ; in  fraud  of  marriage  agreement, 
Ibid.  417;  on  account  of  imposition, 
ibid.  351 ; iu  fraud  of  creditors,  lb. 
309;  in  fraud  of  purchasers,  lb.  891; 
in  fraud  of  u deed  of  composition  by 
creditors,  lb.  409. 

RESCOUS,  crirn.  law , torts.  This 
word  is  used  synonymously  with  rescue, 
(q.  v.)  and  denotes  the  illegal  taking 
away  and  setting  at  liberty  a distress 
taken,  or  a person  arrested  by  due  pro- 
cess of  law.  Co.  Litt.  100. 

-• — In  civil  cases  when  a defendant 
is  rescued  the  officer  will  or  will  not  be 
liable,  as  the  process  under  which  the 
arrest  is  made,  is  or  is  not  tinaL  When 
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the  sheriff  executes  a fi.  fa.  or  ca.  sa.  he 
may  take  the  jxtssc  comifatvs , Show.  180, 
and,  neglecting  to  do  so,  he  is  responsi- 
ble ; but  on  mesne  or  original  process,  if 
the  defendant  rescue  himself,  vi  ct  armi s, 
the  sheriff  is  not  answerable.  1 Holt’s 

R.  587 ; 8 Engl.  Com.  Law  Rep.  170, 

S.  C.  Vide  Com.  Dig.  h.  t. ; Yclv.  61 ; 
2 T.  R.  156;  Woodf.  L.  A T.  521; 
Bac.  Ah.  Rescue,  D;  Doct.  1»1.  433. 

RESCRIPT,  csjnv.  A counterpart. 

2. — In  the  canon  law,  by  rescripts  are 
understood  apostolical  letters,  which 
emanate  from  the  pope,  under  whatever 
form  they  may  be.  The  answers  of  the 
pipe  in  writing  are  so  called.  Diet.  Dr. 
Can.  h.  v.  Vide  Chirograph ; Coun- 
terpart; Part. 

RESCRIPT  I OX,  Prench  law.  A re- 
scription  is  a lottcr  by  which  the  maker 
requests  mime  one  to  pay  a certain  sum 
of  money,  or  to  account  for  him  to  a 
third  person  for  it.  Poth.  Du  Coutr.  do 
Change,  n.  225. 

2. — According  to  this  definition,  bills 
of  exchange  are  a species  of  rescription. 
The  difference  appears  to  lx?  this,  that  a 
bill  of  exchange  is  given  when  there  has 
been  a contract  of  exchange  between  the 
drawer  and  the  payee ; wncrcas  the  re- 
scription is  sometimes  given  in  payment 
of  a debt,  and  at  other  times  it  is  lent  to 
the  payee.  Id. 

RESCRIPTS,  civ.  law,  were  the  answer 
of  the  prince  at  the  request  of  the  parties, 
respecting  some  matter  in  dispute  be- 
tween them,  or  to  magistrates  in  relation 
to  some  doubtful  matter  submitted  to 
him. 

2. — The  rescript  was  differently  de- 
nominated, according  to  the  character  of 
those  who  sought  it.  They  were  called 
annotations  or  sub  negations,  when  the 
answer  was  given  at  the  request  of  private 
citizens  ; Utters  or  epistles,  when  he  an- 
swered the  consultation  of  magistrates  ; 
pragmatic  sanctions , when  ho  answered 
a corporation,  the  citizens  of  a province,  | 
or  a munincipdity.  Lemons  El.  du  Dr. 
Rom.  § 53  ; Code,  1,  14,  3. 

RESCUE,  rrim.  law,  is  a forcible  set- 
ting at  lil>erty  against  law  of  a person 
duly  arrested.  Co.  Lift.  100;  1 Chitty’s 
Cr.  Law,  *62 ; 1 Russ,  on  Cr.  383 ; the  t 


person  who  rescues  the  prisoner  is  called 
the  rescncr. 

2.  — If  the  rescued  prisoner  were  ar- 
rested for  felony,  then  the  rescuer  is  a 
felon;  if  for  treason,  a traitor;  and  if 
for  a trespass,  he  is  liable  to  a tine  as  if 
he  had  committed  the  original  offence. 
Hawk.  R.  5,  c.  21.  If  the  principal  bo 
acquitted,  the  rescuer  may  nevertheless 
be  fined  for  the  misdemeanor  in  the  ob- 
struction and  contempt  of  public  justice. 

1 llalr.  5‘>S. 

3.  — In  order  to  render  the  rescuer 
criminal,  it  is  necessary  he  should  havo 
knowledge  that  the  person  whom  he  sets 
at  liberty  has  been  apprehended  for  a 
criminal  offence,  if  he  is  in  the  custody 
of  a private  person;  but  if  he  be  under 
the  care  of  a public  officer,  then  he  is  to 
take  notice  of  it  at  his  peril.  1 Hale, 
606. 

4.  — In  another  sense  rescue  is  the 
taking  away  and  setting  at  liberty,  against 
law,  a distress  taken  for  rent,  or  services, 
or  damage  feasant.  Bac.  Ab.  Rescue,  A. 

5.  — For  the  law  of  the  United  States 
on  this  subject,  vide  Ing.  Dig.  150.  Vide, 
generally,  19  Yin.  Ab.  94. 

Rescue,  mar.  war,  is  the  retaking  by 
a party  captured  of  a prize  made  by  the 
enemy.  There  is  still  another  kind  of 
rescue  which  partakes  of  the  nature  of  a 
[ recapture ; it  occurs  when  the  weaker 
party  before  he  is  overpowered,  obtains 
relief  from  the  arrival  of  fresh  succours, 
and  is  thus  preserved  from  the  force  of 
the  enemy.  1 Rob.  Rep.  224;  1 Rob. 
Rep.  271. 

2. — Rescue  differs  from  recapture, 
(q.  v.)  The  rescuers  do  not  by  the  rescue 
become  owners  of  the  property,  as  if  it 
had  been  a new  prize ; but  the  property 
is  restored  to  the  original  owners  by  the 
right  of  ]Histliininiuin,  (q.  v.) 

RESCUSSOlt.  The  party  making  a 
rescue,  is  sometimes  so  called,  but  more 
pro|x?rly  he  is  a rescuer. 

RESERVATION,  contracts.  Is  that 
part  of  a deed  or  other  instrument  which 
reserves  a thing  not  in  esse  at  the  time 
of  the  grant  but  newly  created.  2 Hill. 
Ab.  859 ; 3 Dick.  R.  272.  It  differs 
from  an  exception,  (q.  v.)  See  4 Venn. 
622;  Brayt.  R.  230;  9 John.  R.  73; 
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20  John.  R.  87 ; 3 Ridg.  P.  C.  402 ; 
Co.  Lift.  143  a;  2 Tho.  Co.  Litt.  412. 

RESET  OF  THEFT,  Scotch  late,  is 
the  receiving  ami  keeping  of  stolen  goods, 
knowing  them  to  be  stolen,  with  a design 
of  feloniously  retaining  them  from  the 
real  owner.  Alis.  Pr.  Cr.  328. 

RESETTEK,  Scotch  law.  A receiver 
of  stolen  goods,  knowing  them  to  have 
been  stolen. 

EESIANCE.  A man’s  residence  or 
permanent  abode.  Such  a man  is  called 
n rcsiant..  Kitch.  83. 

RESIDENCE.  The  place  of  one’s 
domicil,  (q.  v.)  There  is  a difference 
between  a man’s  residence  and  his  do- 
micil. lie  may  have  his  domicil  in  Phi- 
ladelphia, and  still  he  may  have  a resi- 
dence in  New  York  ; for  although  a man 
can  have  but  one  domicil,  he  may  have 
several  residences.  A residence  is  gene- 
rally transient  in  its  nature,  it  becomes 
a domicil  when  it  is  taken  up  animo 
manendi.  Roberts,  Ecc.  R.  75. 

2.  — Residence  is  primu  facie  evidence 
of  national  character,  but  this  may  at  all 
times  be  explained.  When  it  is  for  a 
special  purpose  and  transient  in  its  na- 
ture, it  does  not  destroy  the  national 
character. 

3.  — In  some  cases  the  law  requires 
that  the  residence  of  an  officer  shall  be 
in  the  district  in  which  he  is  required  to 
exercise  his  functions.  Fixing  his  resi- 
dence elsewhere,  without  an  intention  of 
returning  would  violate  such  law.  Vide 
the  cases  cited  under  the  article  Domicil. 
Place  of  residence. 

RESIDENT,  international  laic,  is  a 
minister,  according  to  diplomatic  lan- 
guage, of  a third  order,  less  in  dignity 
than  an  ambassador  or  an  envoy.  This 
term  formerly  related  only  to  the  conti- 
nuance of  the  minister’s  stay,  but  now 
it  is  confined  to  ministers  of  this  class. 

2. — The  resident  does  not  represent 
the  prince’s  person  in  his  dignity,  but 
only  his  affairs.  His  representation  is  in 
reality  of  the  same  nature  as  that  of  the 
envoy ; heucc  he  is  ofteu  termed,  as  well 
as  the  envoy,  a minister  of  the  second 
order,  thus  distinguishing  only  two 
classes  of  public  ministers,  the  former 
consisting  of  ambassadors  who  arc  in- 


vested with  the  representative  character 
in  pre-eminence,  the  latter  comprising  all 
other  ministers,  who  do  not  possess  that 
exalted  character.  This  is  the  most  ne- 
cessary distinction,  and  indeed  the  ouly 
essential  one.  Yattel,  liv.  4,  c.  0,  § 73. 

Rksidknt,  persons , is  a person  coming 
into  a place  with  intention  to  establish 
his  domicil  or  {>ermaucnt  residence,  and 
who  in  consequence  actually  remains 
there.  Time  is  not  so  essential  as  the 
interest,  executed  by  making  or  begin- 
ning an  actual  establishment,  though  it 
be  abandoned  in  a longer  or  shorter 
period.  See  0 Hall’s  Law  Journ.  08;  3 
Hagg.  Eccl.  R.  373;  20  John  211  ; 2 
Pet.  Ad.  R.  450;  2 Scamm.  R.  377. 

RESIDUARY  LEGATEE,  is  he  to 
whom  the  residuum  of  the  estate  is  de- 
vised or  bequeathed  by  will.  Roper  on 
Log.  Iudex,  h.  t. ; Powell  Mortg.  Index, 
h.  t.;  8 Com.  Dig.  444. 

RESIDUE.  That  which  remains  of 
something  after  hiking  away  a part  of 
it;  as,  the  residue  of  an  estate,  which 
is  what  has  not  been  particularly  devised 
by  will. 

2. — A will  bequeathing  the  general 
residue  of  personal  property,  ]kisscs  to 
the  residuary  legatee  every  thing  not 
otherwise  effectually  disposed  of,  and  it 
makes  no  difference  whether  a legacy 
falls  into  the  estate  by  lapse,  or  as  void 
at  law,  the  next  of  kin  is  cqunlly  excluded. 
15  Yes.  410;  2 Mer.  302.  Vide  7 
Yes.  891 ; 4 Bro.  C.  0.  55;  1 Bro.  C. 
C.  589 ; Rop.  on  Leg.  Index,  h.  t. ; 
Worth,  "ii  Wills,  i;>  i. 

RESIGNATION.  The  act  of  an  of- 
ficer by  which  he  declines  his  office,  and 
renounces  the  further  right  to  use  it.  It 
differs  from  abdication,  (q.  v.) 

2. — As  offices  are  held  at  the  will  of 
both  parties,  if  the  resignation  of  an  of- 
ficer be  not  accepted,  he  remains  in  office. 
4 Dev.  R.  1. 

RESIGN  EE.  One  in  favour  of  whom 
a resignation  is  made.  1 Bell’s  Com. 
125  n. 

RESISTANCE.  Tho  opposition  of 
force  to  force. 

2. — Resistance  is  either  lawful  or  un- 
lawful. 1.  It  is  lawful  to  resist  one  who 
is  in  the  act  of  committing  a felony  or 
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Other  crime,  or  who  maliciously  endea- 
vours to  commit  such  felony  or  crime. 
See  St  If -defence.  And  a man  may  op- 
pose force  to  force  against  one  who  en- 
deavours to  make  an  arrest  or  enter  his 
house  without  lawful  authority  for  the 
purpose,  or,  if  in  certain  cases  he  abuse  j 
such  authority,  and  do  more  than  ho  was 
authorized  to  do,  or  if  it  turn  out  in  the 
result  he  has  no  right  to  enter,  then  the 
party  about  to  be  imprisoned,  or  whose 
house  is  about  to  he  illegally  entered, 
may  resist  the  illegal  imprisonment  or 
entry  by  self-defence,  not  using  any 
dangerous  weapons,  and  may  escape,  be 
rescued,  or  even  break  prison,  and  others 
may  assist  him  in  so  doing.  5 Taunt. 
765;  1 B.  & Adol.  166;  1 East,  P.  C. 
295 ; 5 East,  304 ; 1 Chit.  Pr.  634.  See 
Ileyidar  and  irregular  I*rt*-exs. 

3. — 2.  Resistance  is  unlawful  when 
the  persons  having  a lawful  authority  to 
arrest,  apprehend,  or  imprison,  or  other- 
wise to  advance  or  execute  the  public 
justice  of  the  country,  cither  civil  or 
criminal,  and  using  the  proper  means 
for  that  purpose  are  resisted  iu  so  doing; 
and  if  the  party  guilty  of  such  resistance, 
or  others  assisting  him  be  killed  in  the 
struggle,  such  homicide  is  justifiable ; 
while  on  the  other  hand  if  the  officer  he 
killed,  it  will  at  cornmou  law  he  murder 
in  those  who  resist.  Fost.  270;  1 Hale, 
457 ; 1 East,  P.  C.  305. 

RESOLUTION.  A solemn  judgment 
or  decision  of  a court.  This  word  is  fre- 
quently used  iu  this  sense,  in  Coke  and 
some  of  the  more  ancient  reporters.  It 
also  signifies  all  agreement  to  a law  or 
other  thing  adopted  by  a legislature  or 
popular  assembly.  Vide  Diet,  do  Jurisp. 

Resolution,  civil  law.  Is  the  act  by 
which  a contract  which  existed  and  was 
good,  is  rendered  null. 

2.  Resolution  differs  essentially  from 
reseision.  The  former  presupposes  the 
contract  to  have  beeu  valid,  and  it  is 
owing  to  a cause  posterior  to  the  agree- 
ment that  the  resolution  takes  place; 
while  reseision,  on  the  contrary,  supposes 
that  some  vice  or  defect  annulled  the 
contract  from  the  beginning.  Resolution 
may  be  by  consent  of  the  parties  or  by 


the  decision  of  a competent  tribunal ; 
reseision  must  always  he  by  the  judg- 
ment of  a court.  7 Troplong,  do  la 
Vente,  n.  C89;  7 Toull.  551;  Dali. 
Diet.  h.  t. 

RESORT.  The  authority  or  jurisdic- 
tion of  a court.  The  supreme  court  of 
the  United  States,  is  a court  of  the  last 
resort. 

RESPECTABLE  WITNESS,  one 

who  is  competent  to  testify  in  a court  of 
justice.  To  pass  lands  in  Alabama,  a 
will  must  be  attested  by  three  or  more 
respectable  witnesses.  See  At  fating 
witness ; Competent  witness ; Credible 
witness;  and  117/;! cm. 

RESPIRATION,  med.jur.  Breath- 
ing, which  consists  of  the  drawing  into, 
inhaling,  or  more  technically,  inspiring , 
atmospheric  air  into  the  lungs,  and  then 
forcing  out,  expelling,  or  technically 
expiring,  from  the  lungs  the  air  therein. 
Chit.  Med.  Jur.  92  and  416,  note  (n). 

RESPITE,  in  cofUractSy  in  the  civil 
law,  is  an  act  by  which  a debtor  who  is 
unable  to  satisfy  his  debts  at  the  mo- 
ment, transacts  (i.  e.  compromises,)  with 
his  creditors  and  obtains  from  them  time 
or  delay  for  the  payment  of  the  sums 
which  lie  owes  to  them.  Louis.  Code, 
3051. 

2.  — The  respite  is  either  voluntary  or 
forced ; it  is  voluntary  when  all  the  cre- 
ditors consent  to  the  proposal,  which  the 
debtor  makes  to  pay  in  a limited  time 
the  whole  or  a part  of  his  debt ; it  is 
forced  when  a jwirt  of  the  creditors  refuse 
to  accept  the  debtor’s  proposal,  and  when 
the  latter  is  obliged  to  compel  them,  by 
judicial  authority,  to  conseut  to  wliat  the 
others  have  determined  in  the  eases 
directed  by  law.  Ib.  3052;  Poth.  Pro- 
ccd.  Civ.  5eme  partie,  cl».  3. 

3.  — Iu  Pennsylvania  there  is  a provi- 
sion in  the  insolvent  act  of  June  10, 
1836,  s.  41,  somewhat  similar  to  invo- 
luntary respite.  It  is  enacted  that  when- 
ever a majority  in  number  aud  value  of 
the  creditors  of  any  insolvent,  as  afore- 
said, residing  within  the  United  States, 
or  having  a known  attorney  therein, 
shall  consent  in  writing  thereto,  it  shall 
be  lawful  for  the  court  by  whom  such 
insolvent  shall  have  been  discharged, 
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upon  the  application  of  such  debtor,  and  j 
notice  given  thereof,  in  the  manner  j 
hereiiilteioro  provided  for  giving  notice 
of  hi*  original  petition,  to  make  an  order  , 
that  the  estate  and  effects  which  such 
insolvent  may  afterwards  acquire,  shall  i 
be  exempted  for  the  term  of  seven  years 
thereafter  from  execution,  for  any  debt 
contracted,  or  cause  of  action  existing 
previously  to  such  discharge,  and  if  after 
suck  order  and  consent,  any  execution  ; 
shall  be  issued  for  such  debt  or  cause  of , 
action,  it  shall  be  the  duty  of  any  judge 
of  the  court  from  which  such  execution 
issued,  to  sot  aside  the  same  with  costs. 

4.  Respite  also  signifies  a delay,  for- 
bearance or  continuation  of  time. 

Respite,  crim . hue.  A suspension  of 
a sentence,  which  is  to  be  executed  at  a 
future  time.  It  differs  from  a pardon, 
which  is  an  abolition  of  the  crime.  See 
Abolition  ; Pardon. 

RESPONDEAT  OUSTER.  The 

name  of  a judgment,  when  an  issue  in 
law,  arising  on  a dilatory  plea,  has  been 
decided  for  the  plaintiff,  that  the  defen- 
dant answer  over.  See  l Meigs,  1 22 ; 

1 Ala.  It.  442 ; 3 Ala.  It.  278;  3 Pike, 
339 ; 4 Pike,  445;  4 Misso.  R.  806; 
5 Black f.  107 ; 5 Mete.  88;  1 Gilrn. 
K.  895;  16  Conn.  43G;  24  Pick.  49. 
Vide  J mb/men t of  Respondeat  Ouster. 

RESPONDENT,  practice.  The  party 
who  makes  an  answer  to  a bill  or  other 
proceeding  in  chancery.  In  the  civil 
law  this  term  signifies  one  who  answers 
or  is  security  for  another;  a fidejussor,  j 
Dig.  2,  8,  6. 

RESPONDENTIA,  in  maritime  law, 
is  a loan  of  money  on  goods  laden  on  | 
board  of  a ship,  which  in  the  course  of 
the  voyage  must,  from  their  nature,  be  | 
sold  or  exchanged,  on  maritime  interest, 
upon  this  condition,  that  if  the  goods 
should  !>c  lost  in  the  coarse  of  the  voy- 
age, by  any  of  the  perils  enumerated  in 
tlie  contract,  the  lender  shall  lose  his 
money ; if  not,  that  the  borrower  shall 
pay  him  the  sum  borrowed,  with  the  in- 
terest agreed  upon. 

2. — The  contract  is  called  respondent 
tia,  because  the  money  is  lent  on  the 
personal  responsibility  of  the  borrower. 
It  differs  principally  from  bottomry,  in 


the  following  circumstances:  bottomry 
is  a loan  on  the  ship;  respondentia  is  a 
loan  upon  the  goods.  The  money  is  to 
be  repaid  to  the  lender,  with  maritime 
interest,  upon  the  arrival  of  the  ship,  in 
the  one  case;  and  of  the  goods,  in  the 
other.  lu  all  other  respects  the  con- 
tracts arc  nearly  the  same,  and  are  gov- 
erned by  the  same  principles.  In  the 
former  the  ship  and  tackle,  being  hypo- 
thecated, are  liable,  as  well  as  the  person 
of  the  borrower;  in  the  latter  the  lender 
lms,  in  general,  only  the  ]X‘rsonal  secu- 
rity of  the  borrower.  Marsh.  Ins  B.  2, 
c.  1,  p.  734.  See  Lex  Mor.  Anier.  354; 
Com.  Dig.  Merchant,  E 4;  1 Fonb.  Eq. 
247,  r».  1.;  Ib.  252,  n.  o. ; 2 Bl.  Com. 
457 ; Park,  Ins.  eh.  21  ; Weak.  Ins.  44; 
Beawcs’s  Lex.  Mex.  143;  8 Chitty’s 
Pom.  Law,  445  to  530;  Bac.  Abr. 
Merchant  and  Merchandize,  K ; Boh 
tomry. 

RESPONDERE  NON  DEBET.  The 
prayer  of  a plea  whore  the  defendant  in- 
sists that  lie  ought  not  to  answer,  as 
when  ho  claims  a privilege,  for  example 
ns  being  a member  of  congress,  or  a 
foreign  ambassador.  1 Chit.  PI.  *433. 
RESPONSA.  PRUDENTUM,  civil 

law , were  opinions  given  by  Roman  law- 
yers. Before  the  time  of  Augustus 
every  lawyer  was  authorized  dr,  jure , to 
answer  qoextious  put  to  him,  and  all 
such  answers,  responsa  prndentum  had 
equal  authority,  which  had  not  the  force 
of  law,  but  the  opinion  of  a lawyer. 
Augustus  was  the  first  prince  who  gave 
to  certain  distinguished  jurisconsults  the 
particular  privilege  of  answering  in  his 
name ; and  from  that  period  their  an- 
swers required  greater  authority.  Adrian 
determined  in  a more  precise  manner 
the  degree  of  authority  which  these  an- 
swers should  liuve,  by  enacting  that  the 
opinions  of  sneh  authorized  jurisconsults 
when  unanimously  given,  should  have 
the  force  of  law  (ley is  i deem)  and  should 
be  followed  by  the  judges;  and  that 
when  they  were  divided,  the  judge  was 
allowed  to  adopt  that  which  to  him  ap- 
peared the  most  equitable. 

2. — The  opinions  of  other  lawyers 
held  the  same  plan  they  had  before,  they 
were  considered  merely  as  the  opinions 
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of  learned  men.  Mackel.  Man.  Intro.  § 43; 
Mackel.  Hist,  du  Dr.  Rom.  §§  40,  49; 
Hugo,  Hist,  du  Dr.  Rom.  § 313;  Inst. 
1,  2,  8 ; Institutes  expliquces,  n.  39. 

HESI'ONSALIS,  old  Eng.  law.  One 
who  appeared  for  another  iu  court. 
Fleta,  lib.  6,  c.  21.  In  the  ecclesias- 
tical law,  this  name  is  sometimes  given 
to  a proctor. 

RESPONSIBILITY.  The  obligation 
to  answer  for  an  act  done,  and  to  repair 
any  injury  it  may  have  caused. 

2.  — This  obligation  arises  without  any 
contract,  cither  on  the  part  of  the  party 
bound  to  repair  the  injury,  or  of  the 
party  injured.  The  law  gives  to  the 
]H.*rson  who  has  suffered  loss,  a compen- 
sation in  damages. 

3.  — It  is  a general  rule  that  no  one  is 
answerable  for  the  acts  of  another  un- 
less ho  lms,  by  some  act  of  his  own, 
concurred  iu  them.  But  when  he  has 
sanctioned  those  acts,  either  explicitly  or 
by  implication,  he  is  responsible.  An 
innkeeper  is,  in  general,  civilly  liable  for 
the  acts  of  his  servants  towards  his 
guests,  for  any  thing  done  iu  their  ca- 
pacity of  servants.  The  owner  of  a car- 
riage is  also  civilly  responsible  to  a 
passenger  for  any  injury  done  by  the 
driver  as  such.  See  Driver. 

4.  — There  arc  cases  where  persons  are 
made  civilly  responsible  for  the  acts  of 
others,  by  particular  laws  and  statutory 
provisions,  when  they  have  not  done  any 
thing  by  which  they  might  be  considered 
as  jMirticipating  in  such  acts.  The  re- 
sponsibility which  the  hundred  (q.  v.)  ( 
in  England  formerly  incurred  to  make 
good  any  robbery  committed  within  its 
precincts  may  l>e  mentioned  as  an  in- 
stance. A somewhat  similar  liability  is 
incurred  now  in  some  places  iu  this  | 
country  by  a county,  when  property  has 
been  destroyed  by  a mob. 

5.  — Penal  responsibility  is  always 
personal,  and  no  one  can  be  punished  , 
for  the  commission  of  a crime  but  the  [ 
person  who  lms  committed  it  or  his  ac- 
complice. Vide  Damages;  Injury; 
Loss. 

RESTITUTION,  maritime  law,  is 
the  'placing  back  or  restoring  articles 
which  have  been  lost  by  jettison ; this 


is  done  when  the  remainder  of  the  carg0 
has  been  saved,  at  the  general  charge  of 
the  owners  of  the  cargo ; but  when  the 
remainder  of  the  goods  are  afterwards 
lost,  there  is  not  any  restitution.  Stcv. 
on  Ay.  part  1,  c.  1,  s.  1,  art.  1,  u.  8. 
Vide  Recompense. 

Restitution,  practice.  The  return 
I of  something  to  the  owner  of  it,  or  to 
the  person  entitled  to  it. 

2.  — After  property  has  been  taken 
[ into  execution,  and  the  judgment  has 

been  reversed  or  set  aside,  the  party 
against  whom  the  execution  was  sued 
out  shall  have  restitution,  and  this  is 
enforced  by  a writ  of  restitution.  Cro. 
Jae.  698;  4 Mod.  161.  When  the 
| thing  levied  upon  under  an  execution 
has  not  been  sold,  the  thing  itself  shall 
be  restored  ; when  it  has  been  sold,  the 
price  for  which  it  is  sold  is  to  be  restored. 
Roll.  Ab.  778;  Bac.  Ab.  Execution, 
1 M.  & S.  425. 

3.  — The  phrase  restitution  of  conjugal 
rights  frequently  occurs  in  the  ecclesias- 
tical courts.  A suit  may  there  be 
brought  for  this  purpose  whenever  cither 
the  husband  or  wife  is  guilty  of  the  iu- 
jury  of  subtraction,  or  lives  separate 
from  the  other  without  sufficient  reason; 
by  which  the  party  injured  may  compel 
the  other  to  return  to  cohabitation.  I 
Bl.  Com.  94 ; 1 Addams,  R.  305 ; 3 
llagg.  Eccl.  M.  619. 

TO  RESTORE.  To  return  what  lma 
been  unjustly  taken ; to  place  the  owner 
of  a thing  in  the  state  iu  which  he  for- 
merly was.  By  restitution  is  undersUHxl 
not  only  the  return  of  the  thing  itself, 
but  all  its  accessories.  It  is  to  return 
the  thing  and  its  fruits.  Dig.  59,  16, 
35,  75  et  246,  § 1. 

RESTRAINING-,  narrowing  down, 
making  less  extensive ; as,  a restraining 
statute,  by  which  the  common  law  is 
narrowed  down  or  made  less  extensive  iu 
its  operation. 

RESTRAINT.  Something  which  pre- 
vents us  from  doing  what  we  would  de- 
sire to  do. 

2. — Restraint  is  lawful  and  unlawful. 
It  is  lawful  when  its  object  is  to  prevent 
the  violation  of  the  law,  or  the  rights  of 
others.  It  is  uulawful  when  it  is  used 
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to  prevent  others  from  doing  a lawful 
act ; for  example,  when  one  binds  him- 
self  not  to  trade  generally,  but  an  agree- 
ment not  to  trade  in  a particular  place 
is  lawful.  A legacy  given  in  restraint 
of  marriage,  or  on  condition  that,  the 
legatee  shall  not  marry  is  good,  and  the 
condition  alone  is  void.  The  Roman 
civil  law  agrees  with  ours  in  this  rc«]>ect; ' 
a legacy  given  on  condition  that  the 
legatee  shall  not  marry  is  void.  Clef' 
dcs  1st  is  Rom.  mot  Passion.  See  CW 
(I  it  ion  ; Limitation. 

RESULTING  TRUSTS,  estates.  Re- 
sulting, implied  or  constructive  trusts, 
arc  those  which  arise  in  cases  where  it 
would  be  contrary  to  the  principles  of 
equity  that  he  in  whom  the  property 
becomes  vested,  should  hold  it  otherwise 
than  as  a trustee. 

2. — As  an  illustration  of  this  descrip- 
tion of  a resulting  trust,  may  be  men- 
tioned the  case  of  a contract  made  for 
the  purchase  of  a real  estate;  on  the 
completion  of  the  contract,  a trust  im- 
mediately results  to  the  purchaser,  and 
the  vendor  becomes  a trustee  for  him  till 
the  conveyance  of  the  legal  estate  is 
made.  Again,  when  an  estate  is  pur- 
chased in  the  name  of  one  person,  and  I 
the  purchase  money  is  paid  by  another, 
there  is  a resulting  trust  in  favour  of  the 
person  who  guve  «*r  paid  the  considera- 
tion. Willis  on  Tr.  55;  1 Cruise-,  Dig. 1 
tit.  12,  s.  40,  41  ; Ch.  Ca.  39;  9 Mod. 
78  ; 7 Ves.  725 ; 3 lien.  A Munf.  367 ; 

1 Stipp.  to  Ves.  jr.  11;  Pow.  Mortg. 
Index,  h.  t.;  2 John.  Ch.  R.409,  450; 
3 Hibb,  R.  15,  506;  4 Munf.  R.  222; 

1 John.  Ch.  Rep.  450,  582 ; Sugd.  on 
Vend.  ch.  15,  s.  2;  2 Cox,  Ch.  Rep. 
93 ; Bac.  Ab.  Trusts,  (C) ; Vide  Trusts; 
Cue. 

RESULTING  USE,  estate,  is  one 
which  having  been  limited  by  deed,  ex- 
ires  or  cannot  vest;  it  then  returns 
aek  to  him  who  raised  it,  after  such  ex- 
piration, or  during  Booh  impossibility. 

2. — When  the  legal  seisin  and  posses- 
sion of  land  is  transferred  by  any  com- 
mon law  conveyance,  and  no  use  is 
expressly  declared,  nor  any  consideration 
nor  evidence  of  intent  to  direct  the  use, 
such  use  shall  result  back  to  the  original 


owner  of  the  estate ; for  in  such  ease,  it 
cannot  be  supposed  that  it  was  intended 
to  give  away  the  estate.  2 111.  Com. 
335;  Cruise,  Dig.  t.  11,  e.  4,  s.  20,  et 
»oq. ; Bac.  Tracts,  Read,  on  Stat.  of 
Uses,  351  ; Co.  Litt.  23,  a;  lb.  271,  a; 
2 Binn.  R.  387 ; 3 John.  R.  396. 

RESUMPTION.  Is  to  reassume ; to 
promise  again ; as,  the  resumption  of 
payment  of  specie  by  the  banks  is  gene- 
ral. It  also  signifies  to  take  things  back; 
as  the  government  lias  resumed  the  pos- 
session of  all  the  lands  which  have  not 
been  paid  for  according  to  the  requisi- 
tions of  the  law,  and  the  contract  of  the 
purchasers.  Cow.  Int.  h.  t. 

RETAIL.  To  sell  by  retail,  is  to  sell 
by  small  parcels,  and  not  in  the  gross. 

| 5 N.  S.  279. 

RETAILER  OF  MERCHANDISE, 
is  one  who  deals  iu  merchandise  by  sell- 
ing it  in  smaller  quantities  than  he  buys, 

I generally  with  a view  to  profit. 

TO  RETAIN,  practice , to  engage  the 
services  of  an  attorney  or  counsellor  to 
manage  a cause,  when  it  is  usual  to  give 
him  a fee,  called  the  retaining  fee.  The 
act  by  which  the  attorney  is  authorized 
to  act  iu  the  case  is  called  a retainer. 

2.  — Although  it  is  not  indispensable 
that  the  retainer  should  be  iu  writing, 
unless  required  by  the  other  side,  it  is 
very  expedient.  It  is  therefore  recom- 
mended, particularly  when  the  client  is 
a stranger,  to  require  from  him  a written 
retainer,  signed  by  himself;  and,  in  or- 
der to  nvoid  the  insinuation  that  it  was 
obtained  by  contrivance,  it  should  bo 
witnessed  by  one  or  more  respectable 
persons.  When  there  are  several  plain- 
tiffs, it  should  be  signed  by  all,  and  not 
by  one  for  himsfclf  and  the  others,  espe- 

i dally  if  they  are  trustees  or  assignees  of 
a bankrupt  or  insolvent.  The  retainer 
should  also  state  whether  it  be  given  for 
a general  or  a qualified  authority.  Vide 
1 the  form  of  a retainer  in  3 Chit.  Dr.  116 
note  (m). 

3.  — There  is  an  implied  contract  on 
the  part  of  an  attorney  who  has  been  re- 
tained, that  lie  will  use  due  diligence  in 

j the  course  of  legal  proceedings,  but  it  is 
I not  an  undertaking  to  recover  a judg- 
, ment.  Wright,  R.  446.  An  attorney 
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is  bound  to  act  with  the  moot  scrupulous 
honour,  he  ought  to  disclose  to  his  client 
if  he  has  any  adverse  retainer  which  may 
affect  his  judgment,  or  his  client’s  in- 
terest ; hut  the  concealment  of  the  fact 
does  not  necessarily  imply  fraud.  3 Ma- 
son’s R.  305;  2 (Ireenl.  Ev.  § 139. 

R ETA  1 N E K.  The  act  of  withholding 
what  one  has  in  one’s  own  hands  by  vir- 
tue of  some  right 

2.  — An  executor  or  administrator  is 
entitled  to  retain  in  certain  cases,  for  a 
debt  due  to  him  by  the  estate  of  a tes- 
tator or  intestate. 

3.  — It  is  proposed  to  inquire,  1,  who 
may  retain ; 2,  against  whom ; 3,  on 
what  claims;  and  4,  what  amount  may 
be  retained. 

4.  — I.  In  inquiring  who  may  retain, 
it  is  natural  to  consider,  1st,  those  cases 
where  there  is  but  one  executor  or  ad- 
ministrator; and  2dly,  where  there  are 
several,  and  one  of  them  only  has  a 
claim  against  the  estate  of  the  deceased. 

5.  — 1.  A auU  executor  may  retain  in 
those  cases  where  if  the  debt  had  been 
due  to  a stranger,  such  stranger  might 
have  imed  the  executor  and  recovered 
judgment;  or  where  the  executor  might, 
in  the  due  administration  of  the  estate, 
have  paid  the  same.  3 Burr.  1380.  He 
may,  therefore,  retain  a debt  due  to  him- 
self; 3 111.  Com.  18;  or  to  himself  in 
right  of  another,  3 Burr.  1380 ; or  to 
another  in  trust  for  him,  2 P.  Wins. 
298;  the  debt  may  be  retained  when 
administration  is  committed  to  another 
for  the  use  of  the  creditor  who  is  a 
lunatic,  3 Bac  Abr.  10,  n;  Com.  Dig. 
Administration,  C 2;  or  an  infant,  4 Ves. 
763,  entitled  to  administration.  An  exe- 
cutor may  retain  if  he  is  the  executor  of 
the  first  testator,  but  an  executor  of  one 
of  the  executors  of  the  first  testator,  the 
other  executor  being  still  living,  is  not 
an  executor  of  the  first  testator,  and 
therefore  cannot  retain.  1 1 Vin.  Abr. 
363.  An  executor  may  retain  before  he 
has  proved  the  will,  and  if  he  die  after 
having  intermeddled  with  the  goods  of 
the  testator  and  before  probate,  his  execu- 
tor has  the  same  power.  3 P.  Wins.  183, 
and  note  B. ; 11  V in.  Abr.  263. 

6.  — 2.  Where  there  are  several  execu- 


tors, and  one  has  a claim  against  the 
estate  of  the  deceased,  he  may  retain  with 
or  without  the  consent  of  the  others,  Off. 
Ex.  33 ; but  where  several  of  them  have 
debts  of  equal  degree  they  can  retain 
only  pro  rata.  Bac.  Abr.  Executors, 
A 9. 

7.  — II.  Against  whom.  In  those  eases, 

1 , where  the  deceased  was  alone  hound ; 

2,  where  he  was  bound  with  others;  3, 
where  the  executor  of  the  obligee  is  also 
his  executor. 

8.  — 1.  Where  the  deceased  was  solo 
obligor,  bis  executor  may  clearly  retain. 

9.  — 2.  Where  two  arc  jointly  and 
severally  bound,  and  one  of  them  ap- 
points the  obligee  bis  executor,  Hob.  10 ; 
2 Lev.  73;  Bac.  Abr.  Executors,  A 9; 
Com.  Dig.  Administration,  C I ; or  the 
obligee  takes  out  hitters  of  administration 
to  him,  the  debt  is  immediately  satisfied 
by  way  of  retainer,  if  the  executor  or 
administrator  have  sufficient  assets. 

10.  — 3.  If  the  obligee  make  the  ad- 
ministrator of  the  obligor  his  executor, 
it  is  a discharge  of  the  debt,  if  the  ad- 
ministrator have  assets  of  the  estate  of 
the  obligor ; hut  if  ho  have  fully  admin- 
istered, or  if  no  assets  to  pay  the  debt 
came  to  his  hands,  it  is  no  discharge  for 
there  is  nothing  for  him  to  retain.  8 
Serg.  & Rawle,  17. 

11.  — 111.  On  what  claims.  1.  As  to 
the  priority  of  the  claim ; 2,  as  to  its 
nature. 

12.  — 1.  In  the  payment  of  the  debts 
of  a decedent  the  law  gives  a preference 
to  certain  debts  over  others,  an  executor 
cannot  therefore  retain  his  debt,  while 
there  are  unpaid  debts  of  a superior  de- 
gree, because  if  he  could  have  brought 
an  action  for  the  recovery  of  his  claim, 
he  could  not  have  recovered  in  prejudice 
of  such  a creditor.  5 Binn.  167;  Bac. 
Ah.  Executors,  A 9;  Com.  Dig.  Admin- 
istration, C 2;  1 Ilayw.  413.  He  may 
retain  only  where  he  has  superior  claim, 
or  one  of  equal  degree.  3 Bl.  Com.  18; 
11  Vin.  Abr.  261  ; Com.  Dig.  Admin- 
istration, C 1.  And  in  a case  where  two 
men  were  jointly  bound  in  a bond,  ono 
as  principal,  the  other  as  surety,  after 
which  the  principal  died  intestate  and 
the  surety  took  out  administration  to  his 
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estate,  the  bond  being  forfeited  the  ad- 
ministrator paid  the  debt ; it  was  held  ho 
could  not  retain  us  a specialty  creditor 
because  being  a party  to  the  bond  it  be- 
came his  own  debt,  11  Vin.  Abr.  205; 
Godh.  149,  pi.  194;  but  see  7 Serg.  & 
Rawle,  9;  after  having  paid  the  debt, 
however,  he  became  a simple  contract 
creditor,  and  might  retain  it  as  such. 
Com.  Dig.  Administration,  C 2,  n. 

13.  — 2.  As  to  the  nature,  of  the  claim 
for  which  an  executor  may  retain,  it 
seems  that  damages  which  are  ill  their 
nature  arbitrary  cannot  be  retained,  be- 
cause, till  judgment,  no  man  can  foretol 
their  amount ; such  are  damages  upon 
torts.  Rut  where  damages  arise  from 
the  breach  of  a pecuniary  contract,  there 
is  a certain  measure  for  them,  and  such 
damages  may  well  be  retained.  2 Bl. 
Rep.  905;  and  see  3 Munf.  222.  A 
debt  barred  by  the  act  of  limitation  may 
be  retained,  for  the  executor  is  not  bound 
to  plead  the  act  against  others,  and  it 
shall  therefore  not  operate  against  him. 
1 Madd.  Ch.  583. 

14.  — IV.  What  amount  may  be  re- 
tained. 1.  By  the  common  law  an  exe- 
cutor is  entitled  to  retain  his  debt  in 
preference  to  all  other  creditors  in  an 
equal  degree.  3 Rl.  Com.  18 ; 11  \ in. 
Abr.  201.  This  he  might  do  because 
he  is  to  be  placed  in  the  situation  of  the 
most  vigilant  creditor,  who  by  suing  aud 
obtaining  a judgment  might  have  ob- 
tained a preference.  M here,  however, 
the  executor  cannot  by  bringing  suit 
obtain  a preference  the  reason  seems 
changed,  and  therefore  iu  Pennsylvania, 
when  no  such  preference  can  be  obtained 
the  executor  is  entitled  to  retain  only 
pro  rata  with  creditors  of  the  same  class. 
8 Serg.  & Rawle,  17 ; 5 Binn.  107.  A 
creditor  cannot  obtain  a preference  by 
bringing  suit  and  obtaining  judgment 
against  executors  in  the  following  states, 
namely,  Alabama,  4 Griff.  L.  It.  582; 
Connecticut,  3 Griff.  L.  It.  75;  Illinois, 
Id.  422;  Louisiana,  4 Griff.  L.  K.  693; 
Maine,  Id.  1004 ; Maryland,  Id.  938 ; 
Massachusetts,  3 Griff.  L.  It.  516;  Mis- 
sissippi, 4 Griff.  L.  R.  669;  Missouri,  Id. 
025;  New  Hampshire,  3 Grill.  L.  It.  46; 
Ohio,  Id.  402 ; Pennsylvania,  Id.  262 ; 


8 Serg.  A Rawle,  17 ; 5 Rinu.  107 ; 
Rhode  Island,  8 Griff.  L.  It.  114;  South 
Carolina,  4 Griff.  L.  R.  800;  Vermont, 
3 Griff.  L.  It.  20.  Such  a preference 
can  bo  given  by  the  laws  of  the  follow- 
ing states,  namely,  Delaware,  4 Griff. 
L.  It.  1064;  Kentucky,  Id.  1135;  North 
Carolina,  8 Griff.  L.  It.  221 ; New  .Jer- 
sey, 4 Griff.  L.  it.  1282;  New  York,  3 
Griff.  L.  It.  141 ; Tennessee,  4 Griff.  L. 
it.  791 ; Virginia,  3 Griff.  L.  It.  360. 
In  Georgia,  3 Griff.  L.  R.  444  ; and  In- 
diana, Id.  467  ; the  mutter  is  doubtful. 

15. — 2.  Where  the  estate  is  solvent  an 
executor  may  of  course  rctaiu  for  the 
whole  of  his  debt  with  interest. 

10. — By  retainer  is  also  understood 
the  act  by  which  an  attorney  is  employed 
by  his  client. 

RETAINING  FEE.  A fee  given  to 
counsel  on  being  consulted  iu  order  to 
insure  his  future  services. 

RETAKING,  is  the  taking  of  a per- 
son or  goods  which  wc  once  had  in  pos- 
session. Vide  Recaption}  Recapture} 
Rescue. 

RETALIATION.  The  act  by  which 
a nation  or  individual  treats  another  iu 
the  same  manner  that  the  Litter  has 
treated  them.  For  example,  if  a nation 
should  lay  a very  heavy  tariff  on  Ameri- 
can goods,  the  United  States  would  bo 
justified  in  return  to  lay  heavy  duties  on 
the  manufactures  and  productions  of  such 
country.  Vatt.  Dr.  des  Gens,  liv.  2,  c. 
18,  § 841.  Vide  Lex  talumu. 

RETENTION,  Scottish  law , is  the 
right  which  the  possessor  of  a movable 
has  of  holding  the  same  until  he  shall 
be  satisfied  for  bis  claim  either  aguiust 
such  movable  or  the  owner  of  it ; a lieu. 

2. — The  right  of  retention  is  of  two 
kinds,  namely  special  or  general.  1. 
Special  retention  is  the  right  of  with- 
holding or  retaining  property  or  goods 
which  are  in  one's  possession  under  a 
contract,  till  indemnified  for  the  labour 
or  money  expended  on  them. — 2.  Gene- 
ral retention  is  the  right  to  withhold  or 
detain  the  property  of  another,  in  respect 
of  any  debt  which  happens  to  be  due  by 
the  proprietor  to  the  person  who  has  the 
custody ; or  for  a general  balance  of  ac- 
counts arising  on  a particular  traiu  of 
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employment.  2 Roll’s  Com.  90,  91,  5th 
cd.  Vide  Lien. 

RETORNO  HABENDO.  The  name 

of  u writ  issued  to  compel  a party  to  re- 
turn property  which  has  been  adjudged 
to  the  other  in  an  action  of  replevin. 
Vide  Writ  pro  retomo  habendo. 

RETORSION,  war.  The  name  of 
the  act  employed  by  a government  to 
impose  the  same  hard  treatment  of  the 
citizens  or  subjects  of  a state,  that  the 
latter  has  used  towards  the  citizens  or 
subjects  of  the  fonner,  for  the  purpose 
of  obtaining  the  removal  of  the  obnox- 
ious measures.  Vattel,  liv.  2,  c.  18, 

§ 311  ; Re  .Martens,  Precis,  liv.  8,  c 2, 
§ 254  ; Kliiber,  Droit  des  Gens,  s.  2,  c. 
1,  § 284;  Mann.  Comm.  105. 

2. — Retorsion  signifies  also  the  act  by 
which  an  individual  returns  to  his  adver- 
sary evil  for  evil;  as,  if  Peter  call  Paul 
thief,  and  Paul  says  you  are  a greater  thief. 

TO  RETRACT,  is  to  withdraw  a pro- 
position or  offer  before  it  has  been  ac- 
cepted. 

2.  — This  the  party  making  it  has  a 
right  to  do  as  long  as  it  1ms  not  been 
accepted ; for  uo  principle  of  law  or 
equity  can,  under  these  circumstauces, 
require  him  to  persevere  in  it. 

3.  — The  retraction  may  be  express, 
as  when  notice  is  given  that  the  offer  is 
withdrawn,  or  tacit  as  by  the  death  of  the 
offering  party,  or  his  inability  to  complete 
the  contract ; for  then  the  consent  of  one 
of  the  parties  has  been  destroyed,  before 
the  other  has  acquired  auy  existence; 
there  can  therefore  be  no  agreement.  16 
Toull.  55 

4.  — After  pleading  guilty,  a defendant 
will  in  certaiu  eases,  where  he  has  en- 
tered that  plea  by  mistake  or  in  conse- 
quence of  some  error,  be  allowed  to  re- 
tract it.  Rut  where  a prisoner  pleaded 
guilty  to  a charge  of  larceny,  and  upon 
whom  sentence  has  been  passed,  he  will 
not  be  allowed  to  retract  his  plea,  and 
plead  not  guilty.  9 C.  <&  P.  346  ; 8.  C. 
38E.C.  L.  R.  146;  Dig.  12,4,  5. 

RETRAXIT,  practice,  is  the  act  by 
which  a plaintiff  withdraws  his  suit ; it 
is  so  called  from  the  fact  that  this  was 
the  principal  word  used  when  the  law 
entries  were  in  Latin. 

Vol.  IL— 30 


2. — A retraxit  differs  from  a nonsuit; 
the  former  being  the  act  of  the  plaintiff 
himself,  for  it  cannot  even  be  entered  by 
attorney,  8 Co.  58 ; 3 Salk.  245  ; while 
the  latter  occurs  in  consequence  of  the 
neglect  merely  of  the  plaintiff.  A re- 
traxit also  differs  from  a nolle  prosequi y 
(q.  v.)  The  effect  of  retraxit  is  a bar  to 
all  actions  of  a like  or  a similar  nature, 
Rac.  Ab.  Nonsuit,  A ; a nolle  prosequi 
is  not  a bar  even  in  a criminal  prosecu- 
tion. 2 Mass.  R.  172.  Vide  2 Sell.  Pr. 
338;  Rac.  Abr.  Nonsuit;  Com.  Dig. 
Pleader,  X 2.  Vide  article  Jutbjment  of 
retraxit. 

ltETRlRUTION.  1.  What  is  given 
to  another  to  recompense  him  for  what 
has  been  received  from  him ; as  a rent 
for  the  hire  of  a house. — 2.  A salary 
paid  to  a person  for  his  services. — 3. 
The  distribution  of  rewards  and  punish- 
ments. 

RETROCESSION,  civil  law.  When 
the  assignee  of  heritable  rights,  conveys 
his  rights  back  to  the  cedent,  it  is  called 
a retrocession.  Erskine,  Prin.  R.  3,  t. 
5,  n.  1 ; Diet,  de  Jur.  h.  t. 

RETROSPECTIVE,  looking  back- 
wards. 

2.  — This  word  is  usually  applied  to 
those  acts  of  the  legislature,  which  are 
made  to  operate  upon  some  subject,  con- 
tract or  crime  which  existed  before  the 
passage  of  the  acts,  and  they  are  there- 
fore called  retrospective  fates.  These  laws 
are  generally  unjust,  and  are,  to  a certain 
extent,  forbidden  by  that  article  in  the 
constitution  of  the  United  States  which 
prohibits  the  passage  of  ex  pttst  facto 
laws  or  laws  impairing  contracts. 

3.  — The  right  to  pass  retrospective 
laws,  with  the  exceptions  above  men- 
tioned, exists  in  the  several  states,  ac- 
cording to  their  own  constitutions,  and 
become  obligatory  if  not  prohibited  by 
the  latter.  4 8.  A R.  364  ; 3 Dali.  It. 
396;  1 Ray,  It.  179;  7 John.  R.  477; 
vide  4 S.  & R.  403  ; 1 Rinn.  R.  601 ; 
3 8.  & R.  169;  2 C ranch.  R.  272;  2 
Pet.  414;  8 Pet.  110;  11  Pet.  420;  1 
Raid.  It.  74;  5 Penn.  St.  It.  149. 

4.  — An  instance  may  be  found  in  the 
laws  of  Connecticut.  In  1795,  the  legis- 
lature passed  a resolve,  setting  aside  a 
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decree  of  a court  of  probate  disapproving 
of  a will  and  granted  a new  bearing ; it 
was  bold  that  the  resolve  not  being  against 
any  constitutional  principle  in  that  state, 
Wits  valid,  3 Mall.  386.  And  in  Penn- 
sylvania, a judgment  was  opened  by  the 
act  of  April  1,  1837,  which  was  holdeu 
by  the  supremo  court  to  be  constitu- 
tional. 2 Watts  & Serg.  271. 

5. — Laws  should  never  be  considered 
as  applying  to  cases  which  arose  pre- 
vious to  their  passage,  unless  the  legisla- 
ture have  clearly  declared  such  to  be 
their  intentiou.  1*2  L.  U.  352.  Vide 
Borringt.  on  the  Stat.  466,  a. ; 7 John. 
R.  477  ; 1 Kent,  Com.  455 ; Tayl.  Civil 
].*aw,  168  j Code,  1,  14,  7;  Bracton, 
lib.  4,  fo.  228  ; Story,  Cons.  § 1803  ; 1 
McLean,  Hep.  40  ; 1 Meigs,  Rep.  437  ; 
3 Dali.  301;  1 Blackf.  R.  103;  2 G*l- 
lis.  R.  130;  1 Yerg.  R.  360;  5 Yerg. 
R.  320;  12  S.  R.  330;  aud  seo  Lx 
post  facto. 

RETURN,  contract $,  remedies.  Per- 
sons who  are  beyond  the  sea,  are  ex- 
empted from  the  o;>cratiou  of  the  statute 
of  limitations  of  Pennsylvania,  and  of 
other  states,  till  after  a certmu  time  has 
elapsed  after  their  returning.  As  to 
what  shall  be  considered  a return,  see 
14  Mass.  203;  1 Gall.  342;  3 Johns. 
263;  3 Wils.  145;  2 Bl.  Rep.  723 ; 3 
Lit  toll’s  Rep.  48;  1 Harr,  in  Johns.  80, 
350;  17  Mass.  180. 

RETURN  day.  Is  a day  appointed  by 
law  when  all  writs  are  to  be  returned 
which  have  issued  since  the  preceding 
return  day.  The  sheriff  is  in  general  not 
required  to  return  his  writ  until  the  return 
day.  After  that  (>oriud  he  may  be  ruled 
to  make  a return. 

Return  of  writs,  practice,  is  a short 
accouut,  in  writing,  made  by  the  sheriff, 
or  other  ministerial  officer,  of  the  mannor 
in  which  he  has  executed  a writ.  Stcph. 
on  PI.  24. 

2. — It  is  the  duty  of  such  officer  to 
return  all  writs  on  the  return  day ; on 
his  neglecting  to  do  so,  a rule  may  be 
obtaiued  on  him  to  return  the  writ,  aud, 
if  he  do  not  obey  the  rule,  he  may  be 
attached  for  contempt.  See  10  Viu.  Ab. 
171  ; Com.  Dig.  Return  ; 2 Lilly's  Abr. 
476;  Wood.  b.  1,  e.  7 ; 1 Pcuua.  R. 


497;  1 Rawle,  R.  520;  3 Yeates,  17; 
3 Yeatcs,  47 ; l Dali.  439. 

REUS,  civil  law.  This  word  has  two 
different  meanings : 1.  A party  to  a suit, 
whether  plaintiff  or  defendant ; Ileus  cut 
tjni  cum  altcro  litem  contcstatcm  hubet , 
sice  is  eg  it,  give  cum  co  actum  csl.  2.  A 
party  to  a contract  ; reus  credendi  is  he 
to  whom  something  is  due,  by  whatever 
title  it  may  be ; reus  debend  i is  he  who 
owes,  for  whatever  cause.  Poth.  Puud. 
fib.  jbu  t. 

RE  YEN  DICATION,  civil  and  French 
law , is  an  action  by  which  a man  de- 
mauds  a thing  of  which  he  claims  to  be 
owner.  It  applies  to  immovables  as  well 
as  movables ; to  corporeal  or  iucorporeal 
things.  Merlin,  Report,  h.  t. 

2.  — By  the  civil  law,  he  who  has  sold 
goods  for  cash  or  on  credit  may  deiuaud 
them  buck  from  the  purchaser,  if  the 
purchase-money  is  not  paid  according  to 
contract.  The  action  of  reuendication  is 
used  for  this  purpose.  See  an  attempt 
to  introduce  the  principle  of  revendiea- 
tion  into  our  law,  in  2 Hall’s  Law  Jour- 
nal, 181. 

3.  — Revcndication  in  auothcr  sense, 
corresponds,  very  nearly,  to  the  sUqqnuje 
in  transitu , (q.  v.),  of  the  common  law. 
It  is  used  in  that  sense  in  the  Code  do 
Commerce,  art.  577.  Revcndication, 
says  that  article,  can  take  place  only 
when  the  goods  sold  are  on  the  way  to 
their  place  of  destination,  whether  by 
land  or  water,  and  before  they  have  been 
received  into  the  ware-house  of  the  in- 
solvent, (failli,)  or  that  of  his  factor  or 
agent,  authorized  to  sell  them  on  ac- 
count of  the  insolvent.  See  Dig.  14, 
4,  15;  Dig.  18,  1,  19,  53;  Dig.  19, 
1,0. 

REVENUE,  is  the  income  of  the 
government,  arising  from  taxation,  du- 
ties, and  the  like : and,  according  to 
some  correct  lawyers,  under  the  idea  of 
revenue  is  also  iucludcd  the  proceeds  of 
the  sale  of  stocks,  lands,  and  other  pro- 
perty  owned  by  the  government.  Story, 
Const.  § 877.  Vide  Money  Mills.  By 
revenue  is  also  understood  the  income  of 
private  individuals  and  corporations. 

TO  REVERSE,  practice,  is  the  dc- 
( eision  of  a superior  court  by  which  the 
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judgment,  sentence  or  decree  of  the  in- 
ferior court  is  annulled. 

2. — After  a judgment,  sentence  or 
decree  has  been  rendered  by  the  court 
below,  a writ  of  error  may  be  issued 
from  the  superior  to  the  inferior  tribu- 
nal, when  the  record  and  all  proceedings 
are  sent  to  the  supreme  court  ou  the  re- 
turn to  the  writ  of  error.  When  on  the 
examination  of  the  record,  the  superior 
court  gives  a judgment  different  from 
the  inferior  court,  they  are  said  to  re- 
verse the  proceeding.  As  to  the  effect 
of  a reversal,  see  9 C.  & P.  513 : S.  C. ' 
38  E.  C.  L.  Hep.  201. 

REVERSION,  estates,  is  the  residue 
of  an  estate  left  in  the  grantor,  to  com- 
mence in  possession  after  the  determina- 
tion of  some  particular  estate  granted 
out  by  him  : it  is  also  defined  to  be  the 
return  of  land  to  the  grantor,  and  his 
heirs,  after  the  grant  is  over.  Co.  Litt. 
142,  b. 

2. — The  reversion  arises  by  operation 
of  law,  and  not  by  deed  or  will,  and  it 
is  a vested  interest  or  estate,  and  in  this 
it  differs  from  a remainder,  which  can 
never  be  limited  unless  by  either  deed 
or  devise.  2 Bl.  Comm.  175;  Cruise, 
Dig.  tit.  17;  Plowd.  151;  4 Kent., 
Comm.  349;  19  Vin.  Ab.  *217 ; 4 Com. 
Dig.  27  ; 7 Com.  Dig.  289;  1 Bro.  Civil 
Law,  213;  Wood's  Inst.  151;  2 Dili. 
Ab.  483.  A reversion  is  said  to  be  an 
incorporeal  hereditament.  Vide  4 Kent, 
Com.  354.  See,  generally,  1 Hill.  Ab. 
c.  52,  p.  418. 

REVERSIONER,  estates , one  entitled 
to  a reversion. 

2. — Although  not  in  actual  possession, 
the  reversioner  having  a vested  interest 
in  the  reversion,  is  entitled  to  his  action 
for  an  injury  done  to  the  inheritance, 

4 Burr.  2141.  The  reversioner  is  enti- 
tled to  the  rent,  and  this  important  inci- 
dent passes  with  a grant  or  assignment 
of  the  reversion.  It  is  not  ingcim  ruble 
from  it,  and  may  be  severed  and  excepted 
out  of  the  grant  by  sjwcial  words.  Co. 
Litt.  143,  a,  151,  a,  b;  Cruise,  Digest, 
t 17,  s.  19. 

ItEVERSOR,  in  the  law  of  Scotland !, 
is  u debtor  who  makes  a wadset,  and  to 
whom  the  right  of  reversion  is  granted. 


Ersk.  Pr.  L.  Soil.  B.  2,  t.  8,  sect.  1. 
A reversioner.  Jacob,  L.  D.  h.  t. 

REVERTER.  Reversion.  A forme- 
don  in  reverter  is  a writ  which  was  a 
proper  remedy  when  the  donee  in  tail  or 
issue  died  without  issue  and  a stranger 
abated  ; or  they  who  were  seised  by  force 
of  the  entail  discontinued  the  same.  Bae. 
Ah.  Formedon,  A 3. 

REVIEW,  practice,  is  a second  ex- 
amination of  a matter.  For  exumplc, 
by  the  laws  of  Pennsylvania,  the  courts 
having  jurisdiction  of  the  subject  may 
grant  an  order  for  a view  of  a proposed 
road ; the  viewers  make  a report,  which 
when  confirmed  by  the  court  would  au- 
thorize the  laying  out  of  the  same.  After 
this,  by  statutory  provision,  the  parties 
may  apply  for  a review,  or  second  exami- 
nation; and  the  last  viewers  may  make 
a different  report.  For  the  practice  of 
reviews,  in  chancery,  the  reader  is  re- 
ferred to  Bill  of  Review,  and  the  cjiscs 
there  cited. 

REVIVAL,  contracts.  An  agreement 
to  renew  the  legal  obligation  of  a just 
debt,  after  it  has  been  barred  by  the  act 
of  limitation  or  lapse  of  time,  is  called 
its  revival.  Vide  l* rani isc. 

Rkvival,  practice,  is  the  act  by  which 
a judgment,  which  has  lain  dormant  or 
without  any  action  upon  it  for  a year 
and  a day,  is,  at  common  law,  again  re- 
stored to  its  original  force. 

REVIVE,  practice.  When  a judg- 
ment is  more  than  a day  and  a year  old, 
no  execution  can  issue  upon  it  at  com- 
mon law ; but  till  it  has  been  paid,  or 
the  presumption  arises  from  lapse  of 
time,  that  it  has  been  satisfied,  it  may 
be  revived  and  have  all  its  original  force 
which  was  merely  suspended.  This  may 
lie  done  by  a scire  facias,  or  an  action 
of  debt  on  the  judgment.  Vide  Scire 
facias  : Waken iny. 

REVIVOR.  The  name  of  a bill  in 
chancery  used  to  renew  an  original  bill 
which  for  some  reason  has  become  in- 
operative. Vide  Bill  of  Revivor. 

REV<  h'A’I  l<  IN,  is  the  set  fey  which 
a person  having  authority,  calls  back  or 
annuls  a power,  gift,  or  benefit,  which 
had  been  bestowed  upon  another.  For 
example,  a testator  may  revoke  his  tea- 
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turnout;  a constituent  may  revoke  his 
letter  of  attorney ; a grantor  may  revoke 
a grant  made  by  him,  when  he  has  re- 
served the  power  in  the  deed. 

2. — Revocations  arc  expressed  or  im- 
plied. An  express  revocation  of  a will 
must  he  ns  formal  as  the  will  itself. 
2 Dali.  280;  2 Yeates,  R.  170.  Rut 
this  is  not  the  rule  in  all  the  states.  See 

2 Conn.  Rep.  07 ; 2 Nott  k McCord, 
Rep.  485;  14  Mass.  208;  1 Harr,  k 
McHenry,  R.  409;  Cam.  & Norw.  Rep. 
174  ; 2 Marsh.  Rep.  17. 

8. — Implied  revocations  take  plncc,  by 
marriage  and  birth  of  a child,  by  the 
English  law,  4 Johns.  Oh.  R.  500,  and 
the  eases  there  cited  by  Chancellor  Kent; 

1 Wash.  Rep.  140;  3 Call,  Rep.  341; 
Cooper’s  Just.  497,  and  the  cases  there 
cited.  In  Pennsylvania,  marriage  or 
birth  of  a child,  is  a revocation  as  to 
them.  3 llinn.  498.  A woman’s  will 
is  revoked  by  her  subsequent  marriage, 
if  she  dies  before  her  husband.  Cruise, 
Dig.  tit.  38,  c.  6,  s.  51. 

4.  — An  alienation  of  the  estate  by 
the  devisor,  has  the  same  effect  of  revok- 
ing a will.  1 Roll.  Ab.  615.  See  gene- 
rally as  to  revoking  wills,  Lovclass  on 
Wills,  eh.  3,  p.  177;  Fonbl.  Eq.  c.  2,  i 
8.  1 ; Roberts  on  Wills,  ch.  2,  part  1. 

5.  — Revocation  of  wills  may  be  ef- 
fected, 1,  by  cancellation  or  obliteration; 
2,  by  a subsequent  testamentary  disposi- 
tion ; 3,  by  an  express  revocation  con- 
tained in  a will  or  codicil,  or  in  any  other 
distinct  writing;  4,  by  the  republication 
of  a prior  will;  by  presumptive  or  im- 
plied revocation.  Williams  on  Wills,  67 ; 

3 Lorn,  on  Ex'rs,  59.  Vide  Domat,  Loix 
Civ.  liv.  3,  t.  l,s.  5. 

6.  — The  powers  and  authority  of  an 
attorney  or  agent  may  be  revoked  or  de- 
termined by  the  acts  of  the  principal ; 
by  the  acts  of  the  attorney  or  agent,  aud 
by  operation  of  law. 

7.  — 1.  Ry  the  acts  of  the  principal, 
which  may  be  express  or  implied.  An 
express  revocation  is  made  by  a direct 
and  formal  and  public  declaration,  or  by 
an  informal  writing,  or  by  parol.  An  I 
implied  revocation  takes  place  when  such 
circumstances  occur  sis  manifest  the  in- 
tention of  the  principal  to  revoke  the 


authority  ; such,  for  example,  as  the  ap- 
pointment of  another  agent  or  attorney 
to  perform  acts  which  are  incompatible 
with  the  exercise  of  the  power  formerly 
given  to  another ; but  this  presumption 
arises  only  when  there  is  such  incompa- 
tibility. for  if  the  original  agent  has  a 
general  authority,  and  the  second  only  a 
.special  power,  the  revocation  will  only 
operate  pro  ta  n to.  The  performance  by 
the  principal  himself  of  the  act  which 
he  has  authorized  to  be  done  by  his 
attorney,  is  another  example  ; as,  if  the 
authority  be  to  collect  a debt,  and  after- 
wards the  principal  receive  it  himself. 

8.  — 2.  The  renunciation  of  the  agency 
by  the  attorney  will  have  the  same  effect 
to  determine  the  authority. 

9.  — 3.  A revocation  of  an  authority 
takes  place  by  operation  of  law.  This 
may  be  done  in  various  ways : 1st.  When 
the  agency  terminates  by  lapse  of  time ; 
as,  when  it  is  created  to  endure  for  a 
year,  it  expires  at  the  end  of  that  period; 
or  when  a letter  of  attorney  is  given  to 
transact  the  constituent’s  business  during 
his  absence,  the  power  ceases  on  his  re- 
turn. Roth,  du  Mandat,  n.  119;  Roth. 
Ob.  n.  500. 

1 0.  — 2d.  When  a change  of  condition 
of  the  principal  takes  place,  so  that  he 
is  rendered  incapable  of  performing  the 
act  himself  the  power  he  has  delegated 
to  another  to  do  it  must  cease.  Liverm. 
Ag.  306;  8 Wheat.  R.  174.  If  an  un- 
married womau  give  a power  of  attorney, 
and  afterwards  marry,  the  marriugc  does, 
ijKso  facto,  operate  as  a revocation  of  the 
authority.  2 Kent,  Com.  645,  3d  edit. 
Story  Railm.  § 206;  Story,  Ag.  § 481 ; 
5 East,  R.  206 ; or,  if  the  principal  be- 
come insane,  at  least  after  the  establish- 
ment of  the  insanity  by  an  inquisition. 
8 Wheat.  R.  174,  201  to  204.  When 
the  principal  becomes  a bankrupt,  his 
power  of  attorney,  in  relation  to  pro- 
perty or  rights  of  which  he  was  divested 
by  the  bankruptcy,  is  revoked  by  opera- 
tion of  law.  2 Kent.  Com.  644,  3d  edit. ; 
16  East,  R.  382. 

11.  — 3d.  The  death  of  the  principal 
will  also  have  the  effect  of  a revocation 
of  the  authority.  Co.  Litt.  52 ; Raley, 
Ag.  by  Lloyd,  185;  2 Liverm.  Ag.  301  ; 
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Story,  Ag.  § 488 ; Story,  Bailm.  § 203 ; | 
line.  Ab.  Authority,  E;  2 Kent,  Coni. 
545;  3d  c*dit. ; 3 (’hit.  Com.  Law,  223. 

12. — 4th.  When  the  condition  of  the  ! 
agent  or  attorney  has  so  changed  as  to 
render  him  incapable  to  perforin  his  ob- 
ligation towards  the  principal.  When 
a married  woman  is  prohibited  by  her 
husband  from  the  exercise  of  an  autho- 
rity given  to  her,  it  thereby  determines. 
A\  hen  the  agent  becomes  a bankrupt,  his 
authority  is  so  far  revoked,  that  he  can- 
not receive  any  money  on  account  of  his 
principal.  5 B.  k Aid.  27 ; Story,  Bailm. 

| 211  ; 2 Kent,  Com.  645,  3d  edit. ; but 
for  certain  other  purposes,  the  bank- 
ruptcy of  the  agent  does  not  operate  as 
a revocation.  3 Meriv.  322  ; Story,  Ag. 

§ 486.  The  insanity  of  the  agent  would 
render  him  unfit  to  act  in  the  business  1 
of  the  agency,  and  would  determine  his  I 
authority. 

13.  — 5th.  The  death  of  the  agent  of 
course  put  an  end  to  the  agency.  Litt. 

§ 66. 

14.  — 6th.  The  extinction  of  the  sub- 
ject-matter of  the  agency,  or  of  the 
principal’s  power  over  it,  or  the  com- 
plete execution  of  the  trust  confided  t«» 
the  agent,  will  put  an  cud  to  and  deter- 
mine the  agency. 

15.  — It  must  be  remembered  that  an 
authority,  coupled  with  an  interest,  can- 
not be  revoked  either  by  the  acts  of  the 
principal,  or  by  operation  of  law.  2 Ma- 
son’s R.  244,  342;  8 Wheat.  R.  170; 

1 Pet,  R.  1 ; 2 Esp.  R.  565;  10  B.  k 
Cr.  731  ; Story,  Ag.  § 477,  483. 

16.  — It  is  true  in  general,  a power 
ceases  with  the  life  of  the  person  making 
it ; but  if  the  interest  or  estate  passes 
with  the  power,  and  vests  in  the  person 
by  whom  the  power  is  exercised,  such 
person  acts  in  his  own  name.  The  estate 
being  in  him,  passes  from  him  by  a con- 
veyance in  bis  own  name.  He  is  no 
longer  a substitute  acting  in  the  name 
of  another,  but  is  the  principal  acting  in 
his  own  name,  in  pursuance  of  powers 
which  limit  the  estate.  The  legal  reason 
which  limits  the  power  to  the  life  of  the 
person  giving  it,  exists  no  longer,  and 
the  rule  ceases  with  the  reason  on  which 
it  is  founded.  8 Wheat.  R.  174. 


17. — The  revocation  of  the  agent  is  a 
revocation  of  any  substitute  he  may  have 
appointed.  Poth.  Mandat,  n.  112;  2 
Liverm.  Ag.  307 ; Story,  Ag.  § 469. 
But  in  some  eases,  as  in  the  case  of  the 
master  of  a ship,  his  death  does  not  re- 
voke the  power  of  the  mate  whom  lie 
had  appointed ; and  in  some  cases  of 
public  appointments,  on  the  death,  or 
removal  of  the  principal  officer,  the  de- 
puties appointed  by  him  are,  by  express 
provisions  in  the  laws,  authorized  to 
continue  in  the  performance  of  their 
duties. 

IS. — The  time  when  the  revocation 
takes  effect  must  he  considered,  first, 
with  regard  to  the  agent,  and  secondly, 
as  it  affects  third  persons.  1.  When  the 
revocation  can  be  lawfully  made,  it  takes 
effect,  as  to  the  agent,  from  the  moment 
it  is  communicated  to  him.  2.  As  to 
third  persons,  the  revocation  has  no 
effect  until  it  is  made  known  to  them; 
if,  therefore,  an  agent,  knowing  of  the 
revocation  of  his  authority,  deal  with  a 
third  person  in  the  name  of  his  late 
principal,  when  such  person  was  igno- 
rant of  the  revocation,  both  the  agent 
and  the  principal  will  be  hound  by  his 
acts.  Story,  Ag.  § 470;  2 Liverm.  Ag. 
306 ; 2 Kent,  Com.  644,  3d  edit. ; Paley, 
Ag.  by  Lloyd,  108,  570;  Story,  Bailm. 
§ 208;  5 T.  K.  215.  A note  or  bill 
signed,  accepted  or  indorsed  by  a clerk, 
after  his  discharge,  who  had  been  autho- 
rized to  sign,  indorse,  or  accept  hills  and 
notes  for  his  principal  while  in  his  em- 
ploy, will  he  binding  npon  the  latter, 
unless  notice  lias  been  given  of  his  dis- 
charge and  the  revocation  of  the  autho- 
rity. 3 Chit.  Com.  Law,  197. 

REVOCATUR.  Recalled.  This 
word  is  used  when  a judgment  is  an- 
nulled for  an  error  in  fact,  the  judgment 
is  then  said  to  be  recalled,  reax-atur; 
and  not  reversed,  which  is  the  word  used 
when  a judgment  is  anuulled  for  an 
error  in  law.  Tidd’s  Pr.  1126. 

REVOLT,  crim.  laic.  The  act  of  con- 
gress of  April  30,  1790,  s.  8,  1 Story’s 
L.  U.  S.  84,  punishes  with  death  any 
seaman  who  shall  lay  violent  hands  upon 
his  commander,  thereby  to  hinder  or  pn  - 
vent  his  fightiug  in  defence  of  his  ship, 
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or  good 8 committed  to  his  trust,  or  ahull 
make  a revolt  in  the  ship.  What  is  a 
revolt  is  not  defined  in  tiie"aot  of  con- 
gress, nor  l»y  the  common  law ; it  was 
therefore  contended,  that  it  could  not  be 
deemed  an  offence  for  winch  any  person 
could  1m)  punished.  1 Pet.  R.  118. 

2.  — In  a ease  which  occurred  in  the 
circuit  court  for  the  eastern  district 
of  Pennsylvania,  the  defendants  were 
charged  with  an  endeavour  to  make  a 
revolt.  The  judges  sent  up  the  case  to 
tin*  supreme  court  upon  a certificate  of 
division  of  opinion  of  the  judges,  as  to 
the  definition  of  the  word  revolt.  4 W. 
C.  C.  R.  528.  The  opinion  of  the  su- 
preme court  was  delivered  by  Washing- 
ton, .1.,  and  is  in  these  words : — 

“ This  case  comes  before  the  court 
upon  a certificate  of  division  of  the 
opinion  of  the  judges  of  the  circuit 
court  for  the  eastern  district  of  Penn- 
sylvania, upon  the  following  point  as- 
signed by  the  defendants  as  a reason  in 
arrest  of  judgment,  viz.  ‘ that  the  act  of 
congress  does  not  define  the  offence  of 
endeavouring  to  make  a revolt;  and  it  is 
not  competent  to  the  court  to  give  a judi- 
cial definition  of  an  offence  heretofore 
unknown.’ 

u This  court  is  of  opinion  that  although 
the  act  of  congress  docs  not  define  this 
offence,  it  is  nevertheless,  competent  to 
the  court  to  give  a judicial  definition  of 
it.  We  think  that  the  offence  consists 
in  the  endeavour  of  the  crew  of  a vessel, 
or  any  one  or  more  of  them,  to  over- 
throw the  legitimate  authority  of  her 
commander,  with  intent  to  remove  him 
from  his  command ; or  against  his  will 
to  take  possession  of  the  vessel  by  as- 
suming the  government  and  navigation 
of  her;  or  by  transferring  their  obe- 
dience from  the  lawful  commander  to 
some  other  person.”  11  Wheat,  lv.  417. 
Vide  4 W.  0.  0.  R.  528,  405;  Mason’s 
R.  147;  4 Mason,  R.  105;  4 Wash.  0. 
C.  R.  548;  1 Pet.  C.  C.  R.  213;  5 Ma- 
son, R.  404 ; 1 Humn.  448 ; 3 Wash.  C. 
C.  It.  525;  1 Carr.  k Kirw.  429. 

3.  — According  to  Wolff,  revolt  and 
rebellion  an;  nearly  synonymous,  he 
says  it  is  the  state  of  citizens  who  un- 
justly take  up  arms  against  the  prince 


or  government.  Wolff,  I>r.  de  la  Nat. 
§ 1282. 

REWARD,  is  an  offer  of  recompense 
given  by  authority  of  law  for  the  per- 
formance of  some  act  for  the  public 
good  ; winch,  when  the  act  has  been 
performed,  is  to  be  paid ; or  it  is  the  re- 
compense actually  paid. 

2.  — A reward  may  he  offered  by  the 
government,  or  by  a private  person.  In 
criminal  prosecutions,  a person  may  be 
a competent  witness  although  he  expects, 
on  conviction  of  the  prisoner,  to  receive 
a reward.  1 Leach,  814,  (n.) ; 9 Barn. 
k Cresw.  050;  S.  C.  Eng.  C.  L.  It. 
441  ; 1 Leach,  134;  1 Ilayw.  Rep.  3; 
1 Root,  R.  249;  Stalk.  Ev.  pt.  4,  p. 
772,  3 ; Roscoe's  Or.  Ev.  104;  1 ('hit. 
Or.  Law,  881 ; Hawk.  B.  2,  c.  12,  s. 
21  to  38  ; 4 Bl.  Com.  294 ; Burn’s  Just. 
Felony,  iv. 

3.  — By  the  common  law,  informers, 
who  are  entitled  under  penal  statutes  to 
{►art  of  the  penalty,  are  not  in  general 
competent  witnesses.  But  when  a statute 
can  receive  no  execution,  unless  a party 
interested  be  a witness,  then  it  seems 
proj>er  to  admit  him,  for  the  statute  must 
not  be  rendered  ineffectual  for  want  of 
proof.  Gilb.  114.  In  many  acts  of  the 
legislature  there  is  a provision  that  the 
informer  shall  he  a witness,  notwithstand- 
ing the  reward.  1 Phil.  Ev.  92,  99. 

RHODE  ISLAND.  The  name  of 
one  of  the  original  states  of  the  United 
States  of  America.  This  state  was  set- 
tled by  emigrants  from  Massachusetts, 
who  assumed  the  government  of  them- 
selves by  a voluntary  association,  which 
was  soon  discovered  to  be  insufficient  for 
their  protection.  Tn  1043,  a charter  of 
incorjxmition  of  Providence  Plantations 
was  obtained;  and  in  1044,  the  two 
houses  of  parliament,  during  the  forced 
absence  of  Charles  the  First,  granted  a 
charter  for  the  ineorjxjration  of  the  towns 
of  Providence,  Newport  and  Portsmouth, 
for  the  absolute  government  of  them- 
selves, according  to  the  laws  of  England. 
Soon  after  the  restoration  of  Charles  the 
Second,  in  July,  1063,  the  inhabitants 
obtained  a new  charter  from  the  crown. 
Upon  the  accession  of  James,  the  inha- 
bitants were  accused  of  a violation  of 
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their  charter;  and  a quo  warrantors 
filed  against  them,  when  they  resolved 
to  surrender  it.  In  1686,  their  govern- 
ment was  dissolved,  and  Sir  Edward 
Andros  assumed,  by  royal  authority,  the 
administration  of  the  colony.  The  revo- 
lution of  1688  put  au  end  to  his  power, 
and  the  colony  immediately  resumed  its 
charter,  which,  with  some  interruptions, 
it  continued  to  maintain  and  exercise  its 
powers  down  to  the  period  of  the  Ame- 
rican revolution. 

2. — This  charter  remained  as  the  fun- 
damental law  of  the  state  until  the  first 
Tuesday  of  May,  one  thousand  eight 
hundred  and  forty-three.  A convention 
of  the  people  assembled  in  November, 
1842,  and  udopted  a constitution  which 
went  into  operation  in  May,  1843,  as 
above  mentioned. 

8. — By  the  third  article  of  the  consti- 
tution the  powers  of  the  government 
arc  distributed  into  three  departments; 
the  legislative,  the  executive,  aud  the 
judicial. 

4.  — § 1.  The  fourth  article  regulates 
the  kg  id  alive  power  as  follows,  to  wit : 

Sect,  1.  This  constitution  shall  be  the 
supreme  law  of  the  state,  aud  any  law  in- 
consistent therewith  shall  be  void.  The 
general  assembly  shall  pass  all  laws  neces- 
sary to  carry  this  constitution  into  effect, 

5.  — Sect.  2.  The  legislative  power, 
under  this  constitution  shall  be  vested  in 
two  houses,  the  one  to  be  called  the  se- 
nate, the  other  the  house  of  representa- 
tives; and  both  together  the  genera! 
assembly.  The  concurrence  of  the  two 
houses  shall  be  necessary  to  the  enact- 
ment of  laws.  The  style  of  their  laws 
shall  l»e,  It  is  enacted  by  the  general  as- 
sembly as  f /Hows. 

6.  — Sect.  3.  There  shall  be  two  ses- 
sions of  the  general  assembly  holdcn 
annually ; one  at  Newport,  on  the  first 
Tuesday  of  May,  for  the  purposes  of 
election  and  other  business;  the  other  on 
the.  last  Monday  of  October,  which  last 
session  shall  be  holden  at  South  Kings- 
town once  in  two  years,  ami  the  inter- 
mediate years  alternately  at  Bristol  and 
East  Greenwich ; and  an  adjournment 
from  the  October  session  shall  be  holden 
annually  at  Providence. 


7.  — Sect,  4.  No  member  of  the  gene- 
ral assembly  shall  take  any  fee,  or  be  of 
counsel  in  any  case  ]»ending  before  cither 
house  of  the  general  assembly,  under 
penalty  of  forfeiting  his  seat,  upon  proof 
thereof  to  the  satisfaction  of  the  house 
of  which  he  is  a member. 

8.  — Sect.  5.  The  person  of  every 
member  of  the  general  assembly  shall 
be  exempt  from  arrest  and  his  estate 
from  attachment,  in  any  civil  action, 
•luring  the  session  of  the  general  assem- 
bly, and  two  days  before  the  commence- 
ment, and  two  days  after  the  termination 
thereof ; and  all  process  served  contrary 
hereto  shall  be  void.  Fur  any  speech  in 
debate  in  either  house,  no  member  shall 
be  questioned  in  any  other  place. 

9.  — Sect.  6.  Each  house  shall  be  the 
judge  of  the  elections  aud  qualifications 
of  its  members;  aud  a majority  shall 
constitute  a quorum  to  do  business;  but 
a smaller  number  may  adjourn  from  day 
to  day,  and  may  compel  the  attendance 
of  absent  members,  in  such  manner,  and 
under  such  penalties  as  may  be  pre- 
scribed by  such  house  or  by  law.  The 
organisation  of  the  two  houses  may  be 
regulated  by  law,  subject  to  the  limita- 
tions contained  in  this  constitution. 

10.  — Sect.  7.  Each  house  may  deter- 
mine its  rules  of  proceeding,  punish 
contempts,  punish  its  members  for  dis- 
orderly behaviour,  and,  with  the  concur- 
rence of  twt>-thirds,  expel  a member; 
but  not  a second  time  for  the  same 
cause. 

11.  — Sect.  8.  Each  house  shall  keep 
a journal  of  its  proceedings.  The  yeas 
and  nays  of  the  members  of  either 
house,  shall,  at  the  desire  of  one-fifth 
of  those  present,  be  entered  on  the  jour- 
mil. 

12.  — Sect.  9.  Neither  house  shall, 
during  a session,  without  the  consent  of 
the  other,  adjourn  for  more  than  two 
days,  nor  to  any  other  place  than  that  in 
which  they  may  be  sitting. 

13.  — Sect.  10.  The  general  assembly 
shall  continue  to  exercise  the  powers 
they  have  heretofore  exercised,  unless 
prohibited  in  this  constitution. 

14.  — Sect.  11.  The  senators  and  re- 
presentatives shall  receive  the  sum  of 
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one  dollar  for  every  day  of  attendance, 
and  eight  cents  per  mile  for  travelling 
expenses  in  going  to  and  returning  from 
the  general  assembly.  The  general  as- 
sembly shall  regulate  the  compensation 
of  the  governor  and  all  other  officers, 
subject  to  the  limitations  contained  in 
this  constitution. 

15. — Sect.  12.  All  lotteries  shall  here-1 
after  be  prohibited  in  this  state,  except  J 
those  already  authorized  by  the  general 
assembly. 

lb. — Sect.  13.  The  general  assembly 
shall  have  no  power  hereafter,  without 
the  express  consent  of  the  people,  to  in- 
cur state  debts  to  an  amount  exceeding 
fifty  thousand  dollars,  except  in  time  of 
war,  or  in  case  of  insurrection  or  inva- 
sion, nor  shall  they  in  any  ease,  without 
such  consent,  pledge  the  faith  of  the 
state  for  the  payment  of  the  obligations 
of  others.  This  section  shall  not  be 
construed  to  refer  to  any  money  that 
may  be  deposited  with  this  state  by  the 
government  of  the  United  States. 

17.  — Sect.  14.  The  assent  of  two- 
thirds  of  the  members  elected  to  each 
house  of  the  general  assembly  shall  be 
required  to  every  bill  appropriating  the 
public  money  or  property  for  local  or 
private  purposes. 

18.  — Sect.  15.  The  general  assembly 
shall,  from  time  to  time,  provide  for 
making  new  valuations  of  property  for 
the  assessment  of  taxes,  in  such  munner 
as  they  may  deem  best.  A new  esti- 
mate of  such  property  shall  1k>  taken 
before  the  first  direct  state  tax  after  the 
adoption  of  this  constitution,  shall  he 
assessed. 

19.  — Sect.  10.  The  general  assembly 
may  provide  by  law  for  the  continuance 
in  office  of  any  officers  of  annuul  election 
or  appointment,  until  other  persons  are 
qualilied  to  take  their  places. 

20.  — Sect.  17.  Hereafter  when  any 
bill  shall  he  presented  to  either  house  of 
the  general  assembly,  to  create  a corpo- 
ration for  any  other  than  for  religious, 
literary  or  charitable  purposes,  or  for  a 
military  or  fire  company,  it  shall  be  con- 
tinued until  another  election  of  members 
of  the  general  assembly  shall  have  taken 
place,  and  such  public  notice  of  the  pen- 
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deucy  thereof  shall  be  given  as  may  be 
required  by  law. 

21.  — Sect.  18.  It  shall  bo  the  duty  of 
the  two  houses  upon  the  request  of 
either,  to  join  in  grand  committee  for  the 
purpose  of  electing  senators  in  congress, 
at  such  times  and  in  such  manner  os 
may  be  prescribed  by  law  for  said  elec- 
tions. 

22.  — Having  disposed  of  the  rules 
which  regulate  both  houses,  a detailed 
statement  of  the  powers  of  the  house  of 
representatives  will  here  be  given. 

23.  — 1.  The  house  of  rejtresentatircM 
is  regulated  by  the  fifth  article  as  fol- 
lows : 

24.  — Sect.  1 . The  house  of  representa- 
tives shall  never  exceed  seventy-two 
members,  and  shall  he  constituted  on 
the  basis  of  population,  always  allowing 
one  representative  for  a fraction,  exceed- 
ing half  the  ratio  ; hut  each  town  or  city 
shall  always  be  entitled  to  at  least  one 
member;  and  no  town  or  city  shall 
have  more  than  one-sixth  of  the  whole 
num!>cr  of  members  to  which  the  house 
is  hereby  limited.  The  present  ratio 
shall  be  one  representative  to  every 
liftccn  hundred  and  thirty  inhabitants, 
and  the  general  assembly  may,  after  any 
new  census  taken  by  the  authority  of  the 
United  States  or  of  this  state,  re-appor- 
tion  the  representation  by  altering  the 
ratio;  hut  no  town  or  city  shall  be 
divided  into  districts  for  the  choice  of 
representatives. 

25.  — Sect.  2.  The  house  of  representa- 
tives shall  have  authority  to  elect  its 
speaker,  clerks,  and  other  officers.  The 
senior  member  from  the  town  of  New- 
port, if  any  bo  present,  shall  preside  in 
the  organization  of  the  house. 

20. — 2.  The  senate  is  the  subject  of 
the  sixth  article,  as  follows : 

Sect.  1.  The  senate  shall  consist  of 
the  lieutenant-governor  and  of  one  sena- 
tor from  each  town  or  city  in  the  state. 

27. — Sect.  2.  The  governor,  and,  in 
his  absence  the  lieutenant-governor,  shall 
preside  in  the  senate  and  in  grand  com- 
mittee. The  presiding  officer  of  the 
senate  and  grand  committee  shall  have  a 
right  to  vote  in  case  of  equal  division, 
but  uot  otherwise. 
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28. — Sect.  3.  If,  by  reason  of  death, 
resignation,  absence,  or  other  cause, 
there  be  no  governor  or  lieutenant- 
governor  present,  to  preside  in  the  senate, 
the  senate  shall  elect  one  of  their  own 
members  to  preside  during  such  absence 
or  vacancy ; and  until  such  election  is 
made  by  the  senate,  the  secretary  of  state 
shall  preside. 

20. — Sect.  4.  The  secretary  of  state 
shall,  by  virtue  of  his  office,  lie  secretary 
of  the  senate,  unless  otherwise  provided 
by  law  ; and  the  senate  may  elect  such 
other  officers  as  they  may  deem  neces- 
sary. 

30.  — § 2.  The  seventh  article  regu- 
lates the  executive  power.  It  provides, 

• Sect.  1.  The  chief  executive  power  of 
this  state  shall  he  vested  in  a governor, 
who,  together  with  a lieutenant-governor, 
shall  bo  annually  elected  by  the  people. 

31.  — Sect.  2.  The  governor  shall  take 
care  that  the  laws  be  faithfully  executed. 

32.  — Sect.  3.  He  shall  be  captain- 
general  and  commander-in-chief  of  the 
military  and  naval  force  of  this  state,  ex- 
cept when  they  shall  be  called  into  the 
service  of  the  United  States. 

33.  — Sect.  4.  lie  shall  have  power  to 
grant  reprieves  after  conviction,  in  all 
cases  except  those  of  impeachment,  until 
the  end  of  the  next  session  of  the  gene- 
ral assembly. 

34.  — Sect.  5.  lie  may  fill  vacancies  in 
office  not  otherwise  provided  for  by  this 
constitution,  or  by  law,  until  the  same 
shall  be  filled  by  the  general  assembly, 
or  by  the  people. 

35.  — Sect.  6.  In  case  of  disagreement 
between  the  two  houses  of  the  general 
assembly,  respecting  the  time  or  place  of 
adjournment,  certified  to  him  by  either, 
he  may  adjourn  them  to  such  time  and 
place  as  he  shall  think  proper ; provided 
that  the  time  of  adjournment  shall  not 
be  extended  beyond  the  day  of  the  next 
stated  session. 

3(5. — Sect.  7.  He  may,  on  extraordi- 
nary occasions,  convene  the  general  as- 
sembly at  any  town  or  city  in  this  state, 
at  any  time  not  provided  for  by  law  ; 
and  in  case  of  danger  from  the  prevalence 
of  epidemic  or  contagious  disease,  in  the 
place  in  which  the  general  assembly  are 


by  law  to  meet,  or  to  which  they  may 
have  been  adjourned  ; or  for  other  urgent 
reasons,  he  may,  by  proclamation,  con- 
vene said  assembly,  at  any  other  place 
within  this  state. 

37.  — Sect.  8.  All  commissions  shall 
be  in  the  name  and  by  the  authority  of 
the  state  of  Rhode  Island  and  Provi- 
dence Plantations ; shall  be  scaled  with 
the  state  seal,  signed  by  the  governor 
and  attested  by  the  secretary. 

38.  — Sect.  9.  In  case  of  vacancy  in 
the  office  of  governor,  or  of  his  inability 
to  serve,  impeachment,  or  absence  from 
the  state,  the  lieutenant-governor  shall 
fill  the  office  of  governor  and  exercise 
the  powers  and  authority  appertaining 
thereto,  until  a governor  is  qualified  to 
act,  or  until  the  office  is  filled  at  the  next 
annual  election. 

39.  — Sect.  10.  Tf  the  offices  of  gover- 
nor and  lieutenant-governor  be  both 
vacant  by  reason  of  death,  resignation, 
impeachment,  absence,  or  otherwise,  the 
person  entitled  to  preside  over  the  senate 
for  the  time  being,  shall  in  like  manner 
fill  the  office  of  governor  during  such 
absence  or  vacancy. 

40.  — Sect.  11.  The  compensation  of 
the  governor  and  lieutenant-governor 
shall  be  established  by  law,  and  shall 
not  be  diminished  during  the  term  for 
which  they  are  elected. 

41.  — Sect.  12.  The  duties  and  powers 
of  the  secretary,  attorney  general,  and 
general  treasurer,  shall  be  the  same  un- 
der this  constitution  as  are  now  estab- 
lished, or  as  from  time  to  time  may  bo 
prescribed  by  law. 

42.  — § 3.  The  judicial  po\rcr  is  regu- 
lated by  the  tenth  article  as  follows  : 

*Scct.  1.  The  judicial  power  of  this 
state  shall  be  vested  in  one  supremo 
court,  and  in  such  inferior  courts  as  the 
general  assembly  may  from  time  to  time, 
ordain  and  establish. 

43.  — Sect.  2.  The  several  courts  shall 
have  such  jurisdiction  as  may  from  time 
to  time  be, prescribed  by  law.  Chancery 
powers  may  be  conferred  on  the  supremo 
court,  but  on  no  other  court  to  any 
greater  extent  than  is  now  provided  by 
law. 

44.  — Sect.  3.  The  judges  of  the  su- 
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prcmc  coart  shall  in  all  trials,  instruct 
tin:  jury  in  the  law.  They  shall  also  give 
their  written  opinion  upon  any  question 
of  law  whenever  requested  by  the  go- 
vernor, or  by  either  house  of  the  general 
assembly. 

45. — Sect.  4.  The  judges  of  the  su- 
premo court  shall  be  elected  by  the  two 
houses  in  grand  committee.  Kach  judge 
shall  hold  his  office  until  his  place  lie 
declared  vacant  by  u resolution  of  the 
general  assembly  to  that  effect;  which 
resolution  shall  be  voted  for  by  a majority 
of  all  the  members  elected  to  the  house 
in  which  it  may  originate,  and  be  con- 
curred in  by  the  same  majority  of  the 
other  bouse.  Such  resolution  sball  not 
be  entertained  at  any  other  than  the 
annual  session  for  the  election  of  public 
officers:  and  in  default  of  the  passage 
thereof  at  said  session,  the  judge  shall 
hold  bis  place  as  herein  provided.  But 
a judge  of  any  court  shall  be  removed 
from  office,  if,  upon  impeachment,  lie 
shall  lie  found  guilty  of  any  official  mis- 
demeanor. 

40. — Sect.  5.  In  case  of  vacancy  by 
death,  resignation,  removal  from  the 
state  or  from  office,  refusal  or  inability 
to  serve,  of  any  judge  of  the  supreme 
court,  the  office  may  he  tilled  by  the 
grand  committee,  until  the  next  annual 
election,  and  the  judge  then  elected  shall 
hold  his  office  as  before  provided.  In 
cases  of  impeachment,  or  temporary  ab- 
sence or  inability,  the  governor  may 
appoint  a person  to  discharge  the  duties 
of  the  office  during  the  vacancy  caused 
thereby. 

47.  — Sect.  6.  The  judges  of  the  su- 
preme court  shall  receive  a compensation 
for  their  sendees,  which  shall  not  he 
diminished  during  their  continuance  in 
office. 

48.  — Sect.  7.  The  towns  of  New 
Shoreham  and  Jamestown  may  continue 
to  elect  their  wardens  as  heretofore.  Tin- 
other  towns  and  the  city  of  Providence, 1 
may  elect  such  number  of  justices  of 
the  peace  resident  therein,  us  they  may 
deem  proper.  The  jurisdiction  of  said 
justices  and  wardens  shall  be  regulated 
by  law.  The  justices  shall  be  commis- 
sioned by  the  governor. 
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RHODIAN  LAW.  A code  of  ma- 
rine laws  established  by  the  people  of 
Rhodes,  bears  this  name.  Vide  Law 
WuHliun. 

RIAL  OP  PLATE  and  RIAL  OF 
VELLON,  comm.  law,  denominations  of 
iu«»ney  of  Spain. 

2. — In  the  ad  valorem  duty  upon 
goods,  Ac.  the  former  are  computed  at 
teu  cents,  and  the  latter  at  five  cents 
each.  Act  of  March  2,  1799,  s.  61,  1 
Story’s  Laws  U.  S.  020.  Vide  Foreign 
Coins. 

RIBALD.  A rogue;  a vagrant  It 
is  not  used. 

RIDER,  practice,  legislation,  is  a 
schedule  or  small  piece  of  paper  or 
parchment,  added  to  some  part  of  the 
record;  as,  when,  on  the  reading  of  a 
hill  in  the  legislature,  a new  clause  is 
added,  this  is  tacked  to  the  bill  on  a 
separate  piece  of  piper,  and  is  called  a 
rider. 

RIDING,  Eng.  law,  is  an  ascertained 
district,  port  of  a county.  This  term 
lias  the  same  meaning  in  Yorkshire, 
which  division  has  iu  Lincolnshire.  4 T. 
It.  459. 

R1KN.  This  is  a French  word  which 
signifies  nothing.  It  has  generally  this 
meaning;  as,  ricn  in  arrere ; rim  paste 
per  le  fait,  nothing  pisses  by  the  deed; 
ricn  per  descent,  nothing  by  descent ; it 
sometimes  signifies  not,  as  rien  culpable , 
not  guilty.  Dock  Pine.  485. 

RlKN  KN  ARRKKK , pleading.  Nothing 
iu  arrear;  nothing  remaining  due  and 
unpaid. 

2 — The  plea  in  an  action  of  debt  for 
rent,  may  be  ricn  en  arrere.  This  is  a 
good  general  issue.  Cowp.  588 ; Bac. 
Ab.  Pleas,  (I  1 ;)  2 Sauna.  297,  n.  1 ; 
2 Lord  Ray m.  1508 ; 2 Chit.  PI.  486. 

Rien 8 passa  pae  le  fait.  The 
name  of  a plea,  it  signifies  that  nothing 
passed  by  the  deed ; for  example  when 
a deed  is  acknowledged  in  court,  a man 
cannot  plead  non  cst  factum,  because  the 
act  was  done  in  court,  which  cannot  be 
denied;  but  when  the  deed  lias  been 
acknowledged  in  a court  not  haviug 
jurisdiction,  the  party  may  avoid  the 
effect  or  operation  of  the  deed  by  plead- 
ing riens  passa  par  le  fait , for  this  pica 
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does  not  iuq>cach  the  court  where  it  was 
acknowledged.  Bac.  Ab.  Evidence  F ; 
1 Gilb.  Kv.  by  Loflt,  326. 

ltlGHT.  This  word  is  used  in  various 
senses  : 1.  Sometimes  it  signifies  a law, 
as  when  we  say  that  natural  right  re- 
quires us  to  keep  our  promises,  or  that 
it  commands  restitution,  or  that  it  for- 
bids murder.  Iu  our  language  it  is  sel- 
dom used  in  this  sense.  2.  It  sometimes 
means  that  quality  in  our  actions  by 
which  they  are  denominated  just  ones. 
This  is  usually  denominated  rectitude. 

3.  It  is  that  quality  iu  a person  which 
he  has  to  do  certain  actions,  or  to  pos- 
sess ccrtaiu  things  which  belong  to  him 
by  virtue  of  some  title.  Iu  this  sense 
we  use  it  when  we  say  that  a man  has  a 
right  to  his  estate,  or  a right  to  defend 
himself.  ltutli.  Inst.  c.  2,  § I,  2,  3; 
Merlin,  Re  pert,  dc  Jurisp.  mot  Droit. 
See  Wood’s  Inst.  119. 

2.  — In  this  latter  sense  alone  will  this 
word  be  here  considered.  Right  is  the 
reverse  of  duty,  for  wherever  one  has  a 
right  due  to  him,  some  other  must  owe 
him  a duty.  1 Toull.  n.  96. 

3.  — Rights  are  perfect  and  imperfect. 
When  the  things  which  we  have  a right 
to  possess,  or  the  actions  we  have  a right 
to  do,  arc  or  may  be  fixed  and  determi- 
nate, the  right  is  a perfect  one;  but 
when  the  thing  or  the  actions  are  vague 
and  indeterminate,  the  right  is  an  iuiper- 
feetonc.  If  a man  demand  his  property, 
which  is  withheld  from  him,  the  right 
that  supports  his  demand  is  a pertect 
one;  because  the  thing  demauded  is,  or 
may  be,  fixed  and  determinate. 

4.  — But  if  a poor  man  ask  relief  from 
those  from  whom  he  has  reason  to  expect 
it,  the  right,  which  supports  his  petition, 
is  an  imperfect  one;  because  the  relief 
which  ho  expects,  is  a vague  indetermi- 
nate thing.  Ruth.  Inst.  o.  2,  §4;  Grot, 
lib.  l,c.  1,84. 

5.  — Rights  are  also  absolute  and  qua- 
lified. A man  has  an  absolute  right  to 
recover  property  which  belongs  to  him; 
an  agent  has  a qualified  right  to  recover 
such  property,  when  it  had  been  en- 
trusted to  his  care,  and  which  has  been 
unlawfully  taken  out  of  his  possession. 
Vide  Trover. 
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6.  — Rights  might  with  propriety  bo 
also  divided  into  natural  and  civil  rights ; 
but  as  all  the  rights  which  man  has  re- 
ceived from  nature,  have  been  modified 
and  acquired  anew  from  the  civil  law,  it 
is  more  proper,  when  considering  their 
object,  to  divide  them  into  political  and 
civil  rights. 

7.  — Political  rights  consist  in  the 
power  to  participate,  directly  or  indi- 
rectly, iu  the  establishment  or  manage- 
ment of  government.  These  political 
rights  are  fixed  by  the  constitution. 
Every  citizen  has  the  right  of  voting  tor 
public  officers,  and  of  being  elected ; 
these  arc  the  political  rights  which  the 
humblest  citizen  possesses. 

8.  — Civil  rights  are  those  which  have 
no  relation  to  the  establishment,  sup- 
port, or  management  of  the  government. 
These  consist  in  the  power  of  acquiring 
and  enjoying  property,  of  exercising  the 
paternal  and  marital  powers,  and  the 
like.  It  will  he  observed  that  every  oue, 
unless  deprived  of  them  by  a sentence 
of  civil  death,  is  in  the  enjoyment  of  his 
civil  rights,  which  is  not  the  case  with 
political  rights ; for  an  alien,  for  exam- 
ple, has  no  political,  although  in  the  full 
enjoyment  of  his  civil  rights. 

9.  — Those  latter  rights  arc  divided 
into  absolute  and  relative.  The  absolute 
rights  of  mankind  may  he  reduced  to 
three  principal  or  primary  articles : the 
right  of  jiersoual  security,  which  consists 
in  a person’s  legal  and  uninterrupted  en- 
joyment of  his  life,  his  limbs,  his  body, 
his  health,  ami  his  reputation ; the  right 

! of  persoual  liberty,  which  consists  in  the 
|>owcr  of  locomotion,  of  changing  situa- 
tion, or  removing  one’s  person  to  what- 
soever place  one’s  inclination  may  direct, 
without  any  restraint,  unless  by  due 
course  of  law;  the  right  of  property, 
which  consists  in  the  free  use,  enjoyment 
and  disposal  of  all  his  acquisitions,  w ith- 
out any  control  < r diminution,  save  only 
by  the  laws  of  the  land.  1 Bl.  124  to 
139. 

10.  — The  relative  rights  are  public  or 
private  : the  first  are  those  which  subsist 
between  the  people  and  the  government, 
as  the  right  of  protection  on  the  part  of 
the  people,  and  the  right  of  allegiance 
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which  is  due  by  the  people  to  the  govern- 
ment; the  second  are  the  reciprocal  rights 
of  husband  and  wife,  pareut  and  child, ! 
guardian  and  ward,  and  master  and  ser- 
vant. 

1 1 . — Rights  are  also  divided  into  legal 
and  equitable.  The  former  are  those 
where  the  party  has  the  legal  title  to  a 
thing,  and,  in  that  case,  his  remedy  for 
an  infringement  of  it,  is  by  an  action  in 
a court  of  law.  Although  the  person 
holding  the  legal  title  may  have  no  ac- 
tual interest,  but  hold  oidy  as  trustee, 
the  suit  must  be  in  his  name,  and  not  in 
general  in  that  of  the  cestui  qun  trust. 

1 East,  407;  8 T.  R.  332;  1 Saund. 
158,  n.  1 ; 2 Bing.  20.  The  latter,  or 
equitable  rights,  are  those  which  may  be  , 
enforced  in  a court  of  equity  by  the  ces- 
tui que  trust.  See  Remedy. 

Right  OF  DI8CUBSI0N,  Scottish  fair, 
is  the  right  which  the  cautioner  (surety) 
has  to  insist  that  the  creditor  shall 
do  his  best  to  compel  the  perform- 
ance of  the  contract  by  the  principal 
debtor,  before  he  shall  be  called  upon. 

1 Bell’s  Com.  347,  5th  ed.  Vide  8 
Serg.  iV  Rawlc,  116  ; 15  Scrg.  & Rawle, 
20,  30  ; and  the  articles  Surety  ; Surety- 
ship. 

Right  of  division,  Scottish  low,  is 
the  right  which  each  of  several  cau- 
tioners (sureties)  has  to  refuse  to  an- 
swer for  more  than  his  own  share  of 
the  debt.  To  entitle  the  cautioner  to 
this  right,  the  other  cautioners  must  be  ' 
solvent,  and  there  must  be  no  words  in 
the  bond  to  exclude  it.  1 Bell’s  Com. 
347,  5th  ed. 

Right  of  habitation,  by  this  term 
in  Louisiana,  is  understood  the  right 
of  dwelling  gratuitously  in  a house,  the 
property  of  another.  Civ.  Code,  art. 
623  ; 3 Toull.  eh.  2,  p.  325  ; 14  Toull. 
n.  279,  p.  330 ; Both.  h.  t.  n.  22-25. 

Right  of  relief,  Scottish  low,  Is 
the  right  which  the  cautioner  (surety) 
has  against  the  principal  debtor,  when 
he  has  been  forced  to  pay  his  debt.  1 
Bell’s  Com.  347,  5th  ed. 

Right  patent.  The  name  of  an 
ancient  writ,  which  Fitzherbert  says 
li  ought  to  be  brought  of  lands  and  tone-  j 
incuts,  and  not  of  an  advowson,  or  of 


common,  and  licth  only  of  an  estate  of 
fee  simple,  and  not  for  him  who  has  a 
lesser  estate,  as  tenant  in  tail,  tenant  in 
frank  marriage,  or  tenant  for  life.”  F. 
N.  B.  1. 

Right,  writ  of.  Breve  do  recto. 
Vide  Writ  of  right. 

RLNG  DROPPING,  erim.  low.  This 
phrase  is  applied  in  England  to  a trick 
frequently  practised  in  committing  lar- 
cenies. It  is  difficult  to  define  it;  it 
will  be  sufficiently  exemplified  by  the 
following  cases.  The  prisoner,  with 
some  accomplices,  being  in  company 
with  the  prosecutor,  pretended  to  find  a 
valuable  ring  wrapped  up  in  a pajier 
appearing  to  be  a jeweller's  receipt  for 
11  a rich  brilliant  diamond  ring.”  They 
offered  to  leave  the  ring  with  the  prose- 
cutor, if  he  would  deposit  some  money 
and  his  wutch  as  a security.  The  pro- 
secutor having  accordingly  laid  down 
his  watch  and  money  on  a table,  was 
beckoned  out  of  the  room  by  one  of  the 
confederates,  while  the  others  took  away 
his  watch  and  money.  This  was  held 
to  amount  to  a larceny.  1 Leach,  238; 
2 East,  P.  C.  678.  In  another  case 
under  similar  circumstances,  the  prisoner 
procured  from  the  prosecutor  twenty 
guineas,  promising  to  return  them  the 
next  morning,  and  leaving  the  false 
jewel  with  him.  This  was  also  held  to 
be  larceny.  1 Leach,  314;  2 East,  P. 
C.  679.  In  these  cases  the  prosecutor 
bad  no  intention  of  parting  with  the  pro- 
perty in  the  money  or  goods  stolen.  It 
was  taken,  in  the  first  case,  while  the 
transaction  was  proceeding,  without  his 
knowledge ; and,  in  the  last,  under  the 
promise  that  it  should  be  returned. 
Vide  2 Leach,  640. 

RINGING  THE  CHANGE,  crim. 

low.  A trick  practised  by  a criminal, 
by  which,  on  receiving  a good  piece  of 
money  in  payment  of  an  article,  he  pre- 
tends it  is  not  good,  and,  chauging  it, 
returns  to  the  buyer  a counterfeit  one, 
as  in  the  following  case  : The  prosecutor 
having  bargained  with  the  prisoner,  who 
was  sidling  fruit  about  the  streets,  to 
have  five  apricots  for  sixpence,  gave  him 
a good  shilling  to  change.  The  prisoner 
put  the  shilling  into  his  mouth,  as  if  to 
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bite  it  in  order  to  try  its  goodness,  and, 
returning  a shilling  to  the  prosecutor, 
told  him  it  was  a bad  one.  The  prose- 
cutor gave  him  another  good  shilling, 
which  ue  also  affected  to  bite,  and  then 
returned  another  shilling,  saying  it  was 
a bad  one.  The  prosecutor  gave  him 
another  good  shilling,  with  which  he 
practised  this  trick  a third  time;  the 
shillings  returned  by  him  being,  in  every 
instance,  bad.  2 Leach,  04. 

2. — This  was  held  to  be  an  uttering 
of  falsi*  money.  1 Russ,  on  Or.  114. 

RIOT,  crim.  law.  At  common  law  a 
riot  is  a tumultuous  disturbance  of  the 
peace,  by  three  persons  or  more  assem- 
bling together  of  their  own  authority, 
with  an  intent,  mutually  to  assist  each 
other  against  any  who  shall  oppose  them, 
iu  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  actually 
executing  the  same  in  a violent  and  tur- 
bulent manner,  to  the  terror  of  the  peo- 
ple, whether  the  act  intended  were  of 
itself  lawful  or  unlawful. 

2.  — Iu  this  case  there  must  be  pro  veil, 
first,  an  unlawful  assembling ; for  if  a 
number  of  persons  lawfully  met  together, 
as,  for  example,  at  a lire,  iu  u theatre  or 
a church,  should  suddenly  <piarrcl  and 
fight,  the  offence  is  an  affray  and  not  a 
riot,  because  there  was  no  uulawful 
assembling ; but  if  three  or  more  being 
so  assembled,  on  a dispute  occurring, 
they  form  into  parties  with  promises  of 
mutual  assistance,  which  promises  may 
be  express,  or  implied  from  the  circum- 
stances, then  the  offence  will  no  longer 
be  an  affray,  but  a riot;  the  unlawful 
combination  will  amount  to  an  assem- 
bling within  the  meauiug  of  the  law.  In 
this  manner  any  lawful  assembly  may  be 
converted  into  a riot.  Any  one  who 
joins  the  rioters  after  they  have  actually 
commenced,  is  equally  guilty  as  if  he 
had  joined  them  while  assembling. 

3.  — Secondly,  proof  must  be  made  of 
actual  violence  and  force  on  the  part  of 
the  rioters,  or  of  such  circumstances  as 
have  an  apparent  tendency  to  force  and 
violence,  and  calculated  to  strike  terror 
into  the  public  mind.  The  definition 
requires  that  the  offenders  should  assem- 
ble of  their  own  authority,  iu  order  to  ] 


create  a riot ; if,  therefore,  the  parties 
act  under  the  authority  of  the  law,  they 
may  use  any  necessary  force  to  enforce 
their  maiidute,  without  committing  this 
offence. 

4. — Thirdly,  evidence  must  Iks  given 
that  the  defendants  acted  in  the  riot, 
and  were  participants  in  the  disturb- 
ance. Vide  l Russ  on  Or.  247 ; Vin. 
Ab.  h.  t.;  Hawk.  c.  (if),  s.  1,  8,  9 ; 3 
Inst.  170;  4 HI.  Com.  140;  Com.  Dig. 
h.  t. ; Chit.  Cr.  Law,  Index,  h.  t. ; Ros- 
coe,  Cr.  Ev.  h.  t. 

RIOTOUSLY',  pleadinyxy  is  a tech- 
nical word  properly  used  in  an  indict- 
ment for  a riot,  and  ex  vi  termini , 
implies  violence.  2 Sees.  Cus.  13;  2 
Str.  834  ; 2 Chit.  Cr.  Law,  489. 

RI PA.  The  hank  of  a river,  or  the 
place  beyond  which  the  waters  do  not  in 
their  natural  course  overtlow. 

2. — An  extraordinary  overflow  does 
not  change  the  banks  of  the  river.  Poth. 
Pand.  lib.  50,  h.  t.  See  Jianks  of  riven; 
Riparian  prt/prietors  ; Rivers. 

RIPARIAN  PROPRIETORS,  es- 

tatrs.  This  term,  used  by  the  civilians, 
has  been  adopted  by  the  common  law- 
yers. 4 Mason's  Rep.  397.  Those  who 
own  the  land  bounding  upon  a water 
course,  are  so  called. 

2. — Each  riparian  proprietor  owns 
that  portion  of  the  bed  of  the  river  (not 
navigable)  which  is  adjoining  his  land 
usque  ad  Jilium  aquxr ; or,  in  other 
words,  to  the  thread  or  central  line  of 
the  stream.  Ilarg.  Tr.  5;  Holt’s  R. 
499;  3 Dune’s  Dig.  4;  7 Mass.  R. 
496;  5 Wend.  R.  423;  3 Caines,  319; 
2 Conn.  482 ; 20  Johns.  R.  91 ; Angell, 
Water-courses,  3 to  10 ; 9 Porter,  R. 
577  ; Karnes,  Eq.  part  1,  c.  1,  s.  1 ; 26 
Wend.  R.  404;  11  Stanton,  138;  4 
Hill,  369.  The  proprietor  of  land  ad- 
joining a navigable  river  has  an  exclu- 
sive right  to  the  soil,  between  high  and 
low  water  marks,  for  the  purpose  of 
erecting  wharves  or  buildings  thereon. 
7 Conn.  186.  lint  see  1 Pennsyl.  402. 
Vide  River. 

RIPUARIAN  LAW.  A code  of 
laws  of  the  Franks,  who  occupied  the 
country  upon  the  Rhine,  the  Meuse  and 
Scheldt,  who  were  collectively  known  by 
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tbo  name  Ripuarians,  and  their  laws  as 
Kipuurian  law. 

RISK.  A danger,  a peril  to  which  a 
thing  is  exposed.  The  subject  will  be 
divided  by  considering,  1,  risks  with  re- 
gard to  insurances  ; 2,  risks  in  the  con- 
tracts of  sale,  barter,  &C. 

2.  — § 1.  In  the  contract  of  insurance, 
the  insurer  takes  upon  him  the  risks  to 
which  the  subject  of  the  insurance  is 
exposed,  and  agrees  to  indemnify  the  in- 
sured when  a loss  occurs.  This  is  equally 
the  case  in  marine  and  terrestrial  insur- 
ance. But  as  the  rules  which  govern 
these  several  contracts  are  not  the  same, 
the  subject  of  marine  risks  will  be  con- 
sidered, and,  afterwards,  of  terrestrial 
risks. 

3.  — 1 st.  Marino  risks  are  perils  which 
are  incident  to  a sea  voyage.  1 Marsh. 
Ins.  215;  or  those  fortuitous  events 
which  may  happen  in  the  course  of  the 
voyage.  I'oth.  Contr.  d’assur.  n.  49; 
Panics.  Dr.  Com.  n.  770.  It  will  be 
proper  to  consider,  1,  their  nature;  2, 
their  duration. 

4.  — 1.  The  nature  of  the  risks  usually 
insured  against.  These  risks  may  be 
Occasioned  by  storms,  shipwreck,  jetsom, 
prise,  pillage,  fire,  war,  reprisals,  deten- 
tion by  foreign  government,  contribution 
to  losses  experienced  for  the  common 
benefit,  or  for  expenses  which  would  not 
have  taken  place  if  it  had  not  been  for 
such  events.  Rut  the  insurer  may  by 
special  contract  limit  his  responsibility 
for  these  risks.  lie  may  insure  against 
all  risks,  or  only  against  enumerated 
risks ; for  the  benefit  of  particular  jur- 
80ii8}  or  for  whom  it  may  concern.  2 
Wash.  C.  0.  R.  340;  1 John.  Cas.  337 ; 
2 John.  (’jus.  480  ; 1 Pet.  151  ; 2 Mass. 
305 ; 8 Mass.  308.  The  law  itself  has 
made  some  exceptions  founded  on  pub- 
lic policy,  which  require  that  in  certain 
cases  men  shall  not  be  permitted  to  pro- 
tect themselves  against  some  particular 
perils  by  insurance;  among  these  are, 
first,  that  no  man  can  insure  any  loss 
or  damage  proceeding  directly  from  his 
own  fault.  1.  John.  Cas.  337 ; Poth.  h. 
t.  n.  05;  Pard.  h.  t.  n.  171  ; Marsh. 
Ins.  215.  Secondly,  nor  can  he  insure 
risks  or  perils  of  the  sea  ujioii  a trade 


forbidden  by  the  laws.  Thirdly,  the 
risks  excluded  by  the  usual  memorandum 
q.  v.)  contained  in  the  policy.  Marsh, 
us.  221. 

5. — As  the  insurance  is  upon  mari- 
time risks,  the  accidents  must  have  hap- 
pened on  the  sea,  unless  the  agreement 
include  other  risks.  The  loss  by  acci- 
dents which  might  happen  on  land  iu  the 
course  of  the  voyage,  even  when  the  un- 
loading may  have  been  authorized  by 
the  policy,  or  is  required  by  local  regu- 
lations, as  where  they  arc  necessary  for 
sanitary  measures,  is  not  borne  by  the 
insurer.  Pard.  I>r.  Com.  n.  170. 

0. — 2.  As  to  the  duration  of  the  risk. 
The  commencement  and  end  of  the  risk 
depend  upon  the  words  of  the  policy. 
The  insurer  may  take  and  modify  what 
risks  he  pleases.  The  policy  may  he  on 
a voyage  out,  or  a voyage  *»,  or  it  may 
be  for  jxtrt  of  the  route,  or  for  a limited 
time , or  from  jiort  to  port.  8co  3 Kent, 
Com.  254;  Pard.  Dr.  Com.  n.  775; 
Marsh.  246;  1 Rinn.  502.  The  dura- 
tion  of  the  risk  on  goods  is  considered  in 
Marsh.  Ins.  247  a;  on  ships,  p.  280; 
on  freight  p.  278,  and  12  Wheat.  383. 

7.  — 2d.  In  insurances  against  fire,  the 
risks  and  losses  insured  against,  are  “all 
losses  or  damages  by  fire;”  but,  as  in 
cases  of  marine  insurances,  this  may  be 
limited  as  to  the  things  insured,  or  as  to 
the  cause  or  occasion  of  the  accident,  and 
many  policies  exclude  fires  caused  by  a 
mob  or  the  enemies  of  the  commonwealth. 
The  duration  of  the  policy  is  limited  by 
its  own  provisions. 

8.  — 3d.  In  insurances  on  lives,  the 
risks  are  the  death  of  the  party  from 
whatever  cause,  hut  in  general  the  fol- 
lowing risks  are  excepted,  namely:  1, 
death  abroad  or  in  a district  excluded  by 
the  terms  of  the  policy ; 2,  entering  into 
the  naval  or  military  service  without  the 
consent  of  the  insurer ; 3,  death  by  sui- 
cide; 4,  death  by  duelling;  5,  death  by 
the  bauds  of  justice.  .Sec  Insurance  on 
lives.  The  duration  of  the  risks  is  limited 
by  the  terms  of  the  policy. 

9.  — § 2.  As  a general  rule,  whenever 
the  sale  has  been  completed,  the  risk  of 
loss  of  the  things  sold  is  ujxm  the  buyer, 
but  until  it  is  complete,  aud  while  some- 
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thing  remains  to  be  done  by  either  party, 
in  relation  to  it,  the  risk  is  on  the  seller  ; 
as,  if  the  goods  are  to  be  weighed  or 
measured.  Sec  Male. 

10.  — In  sales,  the  risks  to  which  pro- 
perty is  exposed  and  the  loss  which  may 
occur,  before  the  contract  is  fully  com- 
plete, must  be  borne  by  him  in  whom 
the  title  resides;  when  the  bargain,  there- 
fore, is  made  and  rendered  binding  by 
giving  c;u-nest,  or  by  part  payment,  or 
part  delivery,  or  by  a compliance  with 
the  requisitions  of  the  statute  of  frauds, 
the  property,  aud  with  it  the  risk  attaches 
to  tiie  purchaser.  2 Kcut,  Com.  392. 

1 1.  — In  Louisiana,  as  soon  as  the  con- 
tract of  sale  is  completed,  the  thing  sold 
is  at  the  risk  of  the  buyer,  but  with  the 
following  modifications : Until  the  thing 
sold  is  delivered  to  the  buyer,  the  seller 
is  obliged  to  guard  it  as  a faithful  admin- 
istrator, and,  if,  through  his  want  of  care, 
the  thing  is  destroyed,  or  its  value  dimin- 
ished, ti»e  seller  is  responsible  for  the 
loss.  lie  is  released  from  this  degree  of 
care,  when  the  buyer  delays  obtaining 
the  possession ; hut  he  is  still  liable  for 
any  injury  which  the  thing  sold  may 
sustain  through  gross  neglect  ou  his  part. 
If  it  is  the  seller  who  delays  to  deliver 
the  thing,  and  it  he  destroyed,  even  by 
a fortuitous  event,  it  is  he  who  sustains 
the  loss,  unless  it  npjiears  that  the  for- 
tuitous event  would  equally  have  occa- 
sioned the  destruction  of  the  tiling  in 
the  buyer’s  possession,  after  delivery. 
Art.  2442—2445.  For  the  rules  of  the 
civil  law  ou  this  subject,  see  Inst.  2,  1, 
41 ; Poth.  Contr.  de  Veute,  4eino  partie, 
u.  308,  et  seq. 

RIVER.  A natural  collection  of 
waters,  arising  from  springs  or  fountains, 
which  flow  in  a bed  or  canal  of  considera- 
ble width  and  length,  towards  the  sea. 

2.  — Rivers  may  be  considered  as  pub- 
lic or  private. 

3.  — Public  rivers  are  those  in  which 
the  public  have  an  interest. 

4.  — They  arc  either  navigable,  which, 
technically  understood,  signifies  suck 
rivers  in  which  the  tide  Hows,  or  not 
navigable.  The  soil  or  bed  of  such  a 
navigable  river,  understood  iu  this  sense, 
belongs  not  to  the  riparian  proprietor, 


but  to  the  public.  3 Caines’ s Rep.  307 ; 
10  John.  K.  236;  17  John.  R.  151; 
20  John.  IL  90 ; 5 Wend.  R.  423 ; 0 
( Wen,  R.  518;  14  Serg.  & Rawle,  9; 

1 Hand.  Rep.  417;  3 Hand.  H.  38;  3 
GreenL  It.  209;  2 Conn.  R.  481;  5 
Pick.  199. 

5. — Public  rivers,  not  navigable,  arc 
those  which  belong  to  the  people  iu 
general,  as  public  highways.  The  soil 
of  these  rivers  belongs  generally,  to  the 
riparian  owner,  but  the  public  have  the 
use  of  the  stream,  and  the  authors  of 
nuisauecs  and  impediments  over  such  a 
stream  arc;  indictable.  Aug.  on  Water- 
courses, 202 ; Davies’s  Hep.  1 52 ; Callis 
on  Sewers,  78;  4 Burr.  2162. 

0. — By  the  ordinance  of  1787,  art.  4, 
relating  to  the  North-western  Territory, 
it  fa  provided  thal  the  navigable  iretenj i 
leading  into  the  Mississippi  and  St.  Law- 
rence, aud  tin:  carrying  places  between 
the  same,  shall  be  common  highways,  aud 
forever  free.  3 Story,  L.  U.  S.  2077. 

7.  — A private  river,  is  one  so  natu- 
rally obstructed,  that  there  is  no  passage 
for  boats ; for  if  it  be  capable  of  being 
so  navigated,  the  public  may  use  its 
waters.  1 M’ Cord’s  Hep.  580;  the  soil 
in  general  belongs  to  the  riparian  pro- 
prietors, (q.  v.)  A river,  then,  may  be 
considered,  1st,  as  private,  in  the  case  of 
shallow  and  obstructed  streams ; 2dly,  as 
private  property,  but  subject  to  public 
use,  when  it  ean  be  navigated ; and, 
3dly,  as  public,  both  with  regard  to  its 
use  and  property.  Some  rivers  possess 
all  these  qualities.  The  Hudson  is  men- 
tioned as  an  instance ; in  one  part  it  is 
entirely  private  property;  in  another  the 
public  have  the  use  of  it ; and  it  is  public 
property  from  the  mouth  as  high  up  as 
the  tide  flows.  Aug.  Wat.  Co.  205,  6. 

8.  — In  Pennsylvania,  it  has  been  held 
that  the  great  rivers  of  that  state,  as  the 
Susquehanna,  boluug  to  the  public,  aud 
tliut  the  riparian  proprietor  does  not  own 
the  bed  or  canal.  2 Biuu.  K.  75;  14 
Serg.  & Rawle,  71.  Vide,  generally, 
Civ.  Code  of  Lo.  444;  Rue.  Ah.  Prero- 
gatives, B 3;  7 Com.  Dig.  291  ; 1 Bro. 
Civ.  Law,  170;  Merl.  Rupert,  h.  t. ; 
Jacobsen’s  Sea  Laws,  417.  2 Hill.  Abr. 
c.  13;  2 Fairf.  R.  278;  3 Ohio  Rep. 
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490;  6 Mass.  R.  485;  15  John.  Ii.  447; 

1 Pet.  C.  0.  Rep.  04;  1 Paige’s  Rep. 

4 18  ; 8 Dane’s  It.  4 ; 7 Mass.  !U  p.  490 ; 
17  Muss.  Rep.  289;  5 Greeul.  R.  09; 
10  Wend.  R.  200;  Kaiues,  Eq.  38;  0 
Watts  A Sorg.  101;  as  to  the  boundaries 
of  rivers,  see  Mete.  & Perk.  Dig.  Boun- 
daries, IV.;  as  Jo  the  grant  of  u river, 
see  5 Co  won,  210;  Co.  Litt.  4 b;  Com. 
Dig.  Grunt,  (E  5). 

RIX  DOLLAR.  The  name  of  a coin. 
Tin;  rix  dollar  of  Bremen,  is  deemed  as 
money  of  account,  at  the  custom  house, 
to  be  of  the  value  of  seventy-eight  ami 
three  quarters  cents.  Act  of  March  3, 
1843.  The  rix  dollar  is  computed  at 
one  hundred  cents.  Act  of  March  2, 
1799,  s.  01.  Vide  Foreign  coins. 

RIX  A,  civil  law.  A dispute;  a quar- 
rel. Dig.  48,  8,  17. 

ItlXATRIX.  A common  scold, 
(q.  v.) 

ROAD.  A passage  through  the  coun- 
try for  the  use  of  the  people.  3 Yeates, 
421. 

2.  — Roads  are  public  or  private.  Pub- 
lic roads  are  laid  out  by  public  authority, 
or  dedicated  by  individuals  to  public  use. 
The  public  have  the  use  of  such  roads, 
but  the  owner  of  the  land  over  which 
they  are  made,  and  the  owners  of  land 
bounded  on  the  highway,  have,  jrrima 
facie,  a fee  iu  such  highway,  ad  medium 
Jilum  via,  subject  to  the  casement  iu 
favour  nf  the  public.  1 Conn.  193;  11 
Conn.  09;  2 John.  357 ; 15  John.  447. 
But  where  the  boundary  excludes  the 
highway,  it  is,  of  course,  excluded.  1 1 
Pick.  193.  Sec  13  Mass.  259.  The 
proprietor  of  the  soil,  is  therefore  entitled 
to  all  the  fruits  which  grow  by  its  side, 
10  Muss.  300,  7,  aud  to  all  the  mineral 
wealth  it  contains.  1 llolle,  392,  1.  5 ; 
4 Day,  R.  328 ; 1 Conn.  Rep,  103 ; O' 
Mass.  R.  454;  4 Miess.  R.  427;  15 
Johns.  Rep.  447,  583;  2 Johns.  R. 
357;  Com.  Dig.  Chimin,  A 2;  0 Pet. 
498;  1 Suran.  21;  10  Pet.  25;  0 Pick. 
57;  0 Mass.  454;  12  Wend.  98. 

3.  — There  are  public  roads,  such  as 
turnpikes  and  railroads,  which  are  con- 
structed by  public  authority,  by  corpo- 
rations. These  arc  kept  in  good  order 
by  the  respective  companies  to  which 


they  belong,  and  persons  travelling  on 
them,  with  animals  and  vehicles,  are 
required  to  pay  toll.  In  general  these 
companies  have  only  a right  of  passage 
over  the  lund,  which  remains  the  pro- 
perty, subject  to  the  casement,  of  the 
owner  at  the  time  the  road  was  made, 
or  to  his  heirs  or  assigns. 

4.  — Private  roads  are  such  as  arc  used 
for  private  individuals  only,  and  are  not 
wanted  for  the  public  generally.  Some- 
times rouds  of  this  kind  are  wanted  for 
the  accommodation  of  laud  otherwise 
enclosed  and  without  access  to  public 
roads.  The  soil  of  such  roads  belongs 
to  the  owner  of  the  land  over  which 
they  are  made. 

5.  — Public  roads  arc  kept  in  repair  at 
the  public  expense,  aud  private  roads 
by  those  who  use  them.  Vide  Domain / 
Wag.  13  Mass.  2^(i : 1 8 mini.  Rep.  21 ; 
2 UiU.  Ab.  c.  7;  1 Pick.  R.  122;  2 
Mass.  R.  127;  6 Mass,  it  454;  4 Mass. 
R.  427;  15  Mass.  Rep.  33;  3 Rawle, 
R.  495;  1 N.  II.  Rep.  10;  l M’Coid, 
R.  G7 ; 1 Conn.  It.  103;  2 John.  R. 
357 ; 1 John.  Rep.  447 ; 15  John.  R. 
483;  4 Day,  Rep.  330;  2 Bailey,  Rep. 
271  ; 1 Burr.  133;  7 B.  A Cr.  304;  11 
Price,  B.  73G;  7 Taunt.  R.  39;  Str. 
1004;  1 She  pi.  R.  250;  5 Conn.  Rep. 
528;  8 Pick.  It.  473;  Crabb,  It.  P. 
§§  102-104. 

Road,  mar . law.  A road  is  defined 
by  Lord  Halo  to  be  an  open  passage  of 
the  sea,  which,  from  the  situation  of  the 
adjacent  land,  and  its  own  depth  and 
wideness,  affords  a secure  place  for  the 
common  riding  aud  auehoriug  of  vessels. 
Hale  de  Port.  Mar,  p.  2,  c.  2.  This 
word,  however,  does  not  appear  to  have 
a very  definite  meauiug.  2 Chit.  Com. 
Law,  4,  5. 

ROARING,  a disease  among  horses 
occasioned  by  the  circumstance  of  the 
neck  of  the  wiudpipc  being  too  narrow 
for  accelerated  respiration ; the  disorder 
is  frequently  produced  by  sore  throat  or 
other  topical  inflammation. 

2. — A horse  affected  with  this  malady 
is  rendered  less  serviceable,  and  he  is 
therefore  unsound.  2 Stark.  R.  81;  S. 
C.  3 Engl.  Com.  Law  Rep.  255;  2 
Camp.  R.  523. 
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ROBBiOIlY  , crimes,  is  the  felonious 
and  forcible  taking  from  the  person  of 
another,  goods  or  money  to  uny  value, 
by  violence  or  putting  him  in  fear.  4 
Bl.  Com.  243;  1 Bald.  102. 

2.  — By  “ taking  from  the  person”  is 
meant  not  only  the  immediate  taking 
from  his  person,  but  also  from  his  pre- 
sence when  it  is  doue  with  violence  and 
against  his  consent.  1 Hale,  P.  C 533; 
2 Buss.  Crimes,  61.  The  taking  must 
be  by  violence  or  putting  the  owner  in 
fear,  but  both  these  circumstances  need 
not  concur,  for  if  a man  should  lie 
knocked  down  and  then  robbed  while 
he  is  insensible,  the  offence  is  still  a 
robbery.  4 Binn.  B.  379.  And  if  the 
party  be  put  iu  fear  by  threats  and  then 
robbed,  it  is  not  necessary  there  should 
be  any  greater  violence. 

3.  — This  offence  differs  from  a larceny 
from  the  person  in  this,  that  in  the  latter, 
there  is  no  violence,  while  iu  the  former 
the  crime  is  incomplete  without  an  actual 
or  constructive  force.  Ib.  Vide  2 Swift’s 
Dig.  298.  Prin.  Pen.  Law,  eh.  22,  § 4, 
p.  285;  and  Carrying  uwny;  Invito 
Domino;  Larceny;  Taking. 

BOD.  A measure  sixteen  feet  and  a 
half  long;  a perch. 

ROGATORY,  LETTERS.  A kind 

of  commission  from  a judge  authorising 
and  requesting  a judge  of  another  juris- 
diction to  examine  a witness.  Vide  Let- 
ters Rogatory. 

ROGUE.  A French  won!,  which  in 
that  language  signifies,  proud,  arrogant. 
In  some  of  the  ancient  English  statutes 
it  means  an  idle,  sturdy  beggar,  which  is 
its  meaning  in  law.  Rogues  are  usually 
punished  as  vagrants.  See  2 Dev.  162; 
Hardin,  529. 

BOLE  D' EQUIPAGE.  The  list  of 
a ship's  crew;  the  muster  roll. 

ROJaL.  A schedule  of  parchment 
which  may  be  turned  up  with  the  hand 
iu  the  form  of  a pipe  or  tube.  Jacob, 
L.  D.  h.  t. 

2. — In  early  times,  before  paper  came 
in  common  use,  parchment  was  the  sub- 1 
stance  employed  for  making  records,  and, 
as  the  art  of  bookbinding  was  but  little 
used,  economy  suggested  as  the  most 
convenient  mode  of  adding  sheet  to  I 
Vol.  II.— 31  1 
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; sheet,  as  were  found  requisite,  and  they 
were  tacked  together  iu  such  manner 
that  the  whole  length  might  be  wound 
up  together  in  the  form  of  spiral  rolls. 

3. — Figuratively  it  signifies  the  re- 
cords of  a court  or  office.  In  Pennsyl- 
vania the  master  of  the  rolls  was  an  officer 
in  whose  office  were  recorded  the  acts  of 
the  legislature.  1 Smith’s  Laws,  40. 

ROOD  OF  LAND.  The  fourth  part 
of  an  acre. 

BOOT.  That  part  of  a tree  or  plant 
under  ground  from  which  it  draws  most 
of  its  nourishment  from  the  earth. 

2.  — When  the  roots  of  a tree  planted 
in  one  man’s  land  extend  into  that  of 
another,  this  circumstance  does  not  give 
the  latter  any  right  to  the  tree,  though 
such  is  the  doctrine  of  the  civil  law, 
Dig.  41,  1,  7,  13,  but  such  person  has 
a right  to  cut  off  the  roots  up  to  his 
line.  Bolle’s  R.  394,  vide  Tree. 

3.  — In  a figurative  sense,  the  term 
root  is  used  to  signify  the  person  from 
whom  one  or  more  others  are  descended. 
Vide  Descent;  J*cr  Stirjxs. 

ROSTER.  A list  of  persons  who  are 
in  their  turn  to  perform  certain  duties, 
required  of  them  by  law.  Tytler  ou 
Courts  Mart.  93. 

ROUBLE.  The  name  of  a coin. 
The  rouble  of  Russia,  as  money  of  ac- 
count, is  deemed  and  taken  at  the  custom 
house,  to  be  of  the  value  of  seventy-five 
cents.  Act  March  3,  1843. 

BOUT,  crim.  late,  is  a disturbance  of 
the  peace  by  persons  assembled  together 
with  an  intention  to  do  a thing,  winch,  if 
executed,  would  have  made  them  rioters, 
and  actually  making  a motion  towards 
the  execution  of  their  purpose. 

2. — It  generally  agrees  in  all  parti- 
culars with  a riot,  except  only  iu  this, 
that  it  may  be  a complete  offence  with- 
out the  execution  of  the  intended  enter- 
prise. Hawk.  c.  65,  s.  14;  1 Buss,  on 
Ur.  253;  4 Bl.  Com.  140;  Vin.  Abr. 
Biots,  &e.  (A  2) ; Com.  Dig.  Forcible 
Entry,  ( D 9). 

BOUTOUSLY,  pleadings,  is  a tech- 
nical word  properly  used  in  indictmeuts 
for  a rout  as  descriptive  of  the  offence. 
2 Salk.  593. 

ROYAL  HONOURS.  In  diplomatic 
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language  by  this  term  is  understood  the 
rights  enjoyed  by  every  empire  or  king- 
dom in  Europe,  by  the  pope,  the  Grand 
duchies  of  Her  many,  and  the  Germunic 
and  Swiss  confederations,  to  precedence 
over  all  others  who  do  not  enjoy  the 
same  rank,  with  the  exclusive  right  of 
sending  to  other  states  public  ministers 
of  the  first  rank,  as  ambassadors,  together 
with  other  distinctive  titles  and  cere- 
monies. Vattel,  haw  of  Nat.  B.  2,  c. 
3,  § .38 ; Wheat.  Intern.  Law,  pt.  2,  c. 

a,  § 2. 

KG  131110,  civil  lute.  The  title  or  in- 
scription of  any  law  or  statute,  because 
the  copyists  formerly  drew  and  jMiinted 
the  title  of  laws  and  statutes  rubra  rolore , 
in  red  letters.  Ayl.  Land.  13.  1 , t.  8 ; 
l)ict.  de  Juris,  h.  t 

RUDENESS,  rrim.  law.  An  impo- 
lite action ; contrary  to  the  usual  rules 
observed  in  society,  committed  by  one 
person  against  another. 

2.  — This  is  a relative  term  which  it  is 
difficult  to  dciinc : those  acts  which  one 
friend  might  do  to  another,  could  not 
be  justified  by  persons  altogether  unac- 
quuintcd;  persons  moving  in  polished 
society  could  not  be  permitted  to  do  to 
each  other,  what  boatmen,  hostlers,  and 
such  persons  might  perhaps  justify.  2 
Ilagg.  Keel.  It.  73.  An  act  done  by  a 
gentleman  towards  a lady,  might  be  con- 
sidered rudeness,  which  if  done  by  one 
gentleman  to  another  might  not  be 
looked  upon  in  that  light,  lluss.  A 
Ity.  130. 

3.  — A person  who  touches  another 
with  rudeness  is  guilty  of  a battery, 
(9-  '••) 

RULE.  This  is  a metaphorical  ex- 
pression borrowed  from  mechanics.  The 
rule,  in  its  proper  and  natural  sense,  is 
an  instrument  by  meaus  of  which  may 
be  drawn,  from  one  point  to  another,  the 
shortest  possible  line,  which  is  called  a 
straight  line. 

2. — The  rule  is  a means  of  comparison 
in  the  arts  to  judge  whether  the  line  is 
straight,  as  it  serves  iu  jurisprudence,  to 
judge  whether  an  action  is  just  or  unjust. 
It  is  just  or  right,  when  it  agrees  with 
the  rule,  which  is  the  law.  It  is  unjust 
and  wrong,  when  it  deviates  from  it.  It 
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is  the  same  with  our  will  or  our  inten- 
tion. 

Rule  op  LAW.  Rules  of  law  are 
general  maxims,  formed  by  the  courts, 
who  having  observed  what  is  common  to 
many  particular  cases,  announce  this 
conformity  by  a maxim,  which  is  called 
a rule ; because  in  doubtful  and  unfore- 
seen cases,  it  is  a rule  for  their  decision, 
it  embraces  particular  cases  within  gene- 
ral principles.  Toull.  Tit.  prel.  n.  17; 
1 131.  Com.  44;  Domat,  liv.  prel.  t.  1, 
s.  1 ; Rain  on  Judgin.  30;  3 13am.  & 
Adol.  34;  2 Russ.  R.  216,680,581: 
4 Russ.  R.  305;  10  Price’s  11.  218,  21‘J, 
228 ; 1 Kara,  k Or.  86 ; 7 Ring.  R.  280 ; 

1 Ld.  Raym.  728;  5 T.  R.  6;  4 M.  A. 
S.  348.  See  Maxim. 

Rule  of  court.  An  order  mado 
by  a court  having  competent  jurisdiction. 

2.  — Rules  of  court  are  either  general 
or  special ; the  fonner  are  the  laws  by 
which  the  practice  of  the  court  is  go- 
verned : the  latter  are  special  orders 
made  in  particular  cases. 

3.  — Disobedience  to  these  is  punished 
by  giving  judgment  against  the  disobe- 
dient party,  or  by  attachment  for  con- 
tempt. 

Rule  to  snow  cause,  is  an  order 
made  by  the  court,  in  a particular  case, 
upon  motion  of  one  of  the  parties  calling 
upon  the  other  to  appear  at  a particular 
time  before  the  court,  to  show  cause,  if 
any  he  has,  why  a certain  tliiug  should 
not  be  done. 

2. — This  rule  is  granted  generally 
upon  the  oath  or  affirmation  of  the  ap- 
plicant ; but  upon  the  hearing  the  evi- 
dence of  competent  witnesses  must  l>o 
given  to  support  the  rule,  and  the  affi- 
davit of  the  applicant  is  insufficient. 

Rule  of  tiie  war,  1756,  comm,  law , 
tear.  A rule  relating  to  neutrals  was 
the  first  time  practically  established  in 
1756,  aud  universally  promulgated,  that 
“ neutrals  arc  not  to  carry  on  iu  times  of 
war,  a trade  which  was  interdicted  to 
them  iu  times  of  peace.”  Chit.  Law  of 
Nat.  166;  2 Rob.  R.  186;  4 Rob.App.; 
Reeve  on  Shipp.  27 1 ; 1 Kent,  Com. 
82;  Mann.  Law  Nat.  196,  to  202. 

Rule,  term,  in  Enylish  practice ; a 
term  rule  is  iu  the  nature  of  a day  rule 
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by  which  a prisoner  is  enabled  by  the  , 
terms  of  one  rule,  instead  of  a daily  rule, 
to  quit  the  prison  or  its  rules  for  the 
purpose  of  transacting  his  business.  It 
is  obtained  in  the  same  manner  as  a day 
rule.  See  Rule*. 

RULES,  in  English  fair.  The  rules 
of  the  King’s  Bench  and  Fleet  are  cer- 
tain limits  without  the  actual  walls  of 
the  prisons,  where  the  prisoner,  on  pro- 
per security  previously  given  to  the  mar- 
shal of  the  King’s  Bench,  or  warden  of 
the  Fleet,  may  reside ; those  limits  are 
considered,  for  all  legal  and  practical 
purposes,  as  merely  a further  extension 
of  the  prison  walls. 

2. — The  rules  or  permission  to  reside 
without  the  prison,  may  be  obtained  by 
any  person  not  committed  criminally,  2 
Si  r.  K.  845  ; nor  for  contempt,  Id.  817 ; 
by  satisfying  the  marshal  or  warden  of 
the  security  with  which  he  may  grant 
such  permission. 

Bulks  of  practice,  are  certain  orders 
made  by  the  courts  for  the  purpose  of 
regulating  the  practice  of  members  of 
the  bur  and  others. 

2. — Every  court  of  record  has  an  in- 
herent power  to  make  rules  for  the  trans- 
action of  its  business;  which  rules  they 
may  from  time  to  time  change,  alter, 
rescind  or  repeal.  While  they  are  in 
force  they  must  be  applied  to  all  eases 
which  fall  within  them ; they  can  use  no 
discretion,  unless  such  discretion  is  au- 
thorized by  the  rules  themselves.  Rules 
of  court  cannot,  of  course,  contravene  the 
constitution  or  the  law  of  the  land.  3 
Pick.  R.  512;  2 liar,  k John.  Til;  1 
1 '•  t.  s.  <\  EL  604  ; 8 Binn.  227,  117  ; 
3 S.  k R.  253 ; 8 S.  k R.  336 ; 2 Miaso. 
R.  98  ; US.  k R.  131 ; 5 Pick.  It.  187. 

RUN0INU3.  A nag.  1 Tho.  Co. 
Litt.  471. 


RUNNING  DAYS.  In  settling  the 
lay  days,  (q.  v.)  or  the  days  of  demur- 
rage, (q.  v.)  the  contract  sometimes 
specilies  “running  days;”  by  this  ex- 
pression is,  in  general,  understood,  that 
the  days  shall  bo  reckoned  like  the  days 
in  a bill  of  exchange.  1 Bell’s  Comm. 

[ 577,  5th  ed. 

Running  with  the  land.  A techni- 
cal expression  applied  to  covenants  real, 
which  affect  the  land;  and  if  a lessee 
covenants  that  he  and  his  assigns  will 
rejMiir  the  house  demised,  or  pay  a ground- 
rent,  and  the  lessee  grants  over  the  term, 
and  the  assignee  docs  not  repair  the 
house  or  pay  the  ground-rent,  an  action 
lies  against  the  assignee  at  common  law, 
because  this  covenant  runs  with  the  land. 
Bro.  Covenant,  32;  Rolle’s  Ab.  522; 
Bac.  Ab.  Covenant,  E 4.  Vide  Cove- 
nant. 

RUPEE,  comm,  law,  a denomination 
of  money  in  Bengal.  In  tho  computa- 
tion of  ad  valorem  duties,  it  is  valued  at 
fifty-five  and  one  half  cents.  Act  of 
March  2,  1799,  s.  01 ; 1 Story’s  L.  U. 
S.  627.  Vide  Foreign  Coin*. 

2. — The  rupee  of  British  India,  as 
money  of  accouut,  at  the  custom-house, 
shall  be  deemed  and  taken  to  be  of  the 
value  of  forty-four  and  one  half  cents. 
Act  of  March  3,  1848. 

RURAL.  What  relates  to  the  coun- 
try, as  rural  servitudes.  See  Urban. 

“RUSE  DE  GUERRE.  Literally  a 
trick  in  war;  a stratagem.  It  is  said  to 
be  lawful  among  belligerents  provided 
it  docs  not  involve  treachery  and  false- 
hood. Grot.  Droit  de  la  Guerre,  liv.  3, 
c.  1,  §9 

RUTA,  civ.  law.  The  name  given  to 
those  things  which  are  extracted  or  taken 
from  land,  as  sand,  chalk,  coal,  and  such 
other  things.  Poth.  Pand.  liv.  50,  h.  t. 


S. 


SABBATH,  the  same  as  Sunday, 
(q.  v.) 

SABLNIANS.  A sect  of  lawyers, 
whose  first  chief  was  Atteius  Capito,  anil 
the  second,  Cmlius  Sabinus,  from  whom 


they  derived  their  name.  Clef  dcs  Lois 
Rom.  h t. 

SACRAMENTUM.  An  oath,  as,  qui 
dicunt  supra  sacramcnium  suum. 

8ACQUIER,  maritime  law.  The 
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by  which  a prisoner  is  enabled  by  the  , 
terms  of  one  rule,  instead  of  a daily  rule, 
to  quit  the  prison  or  its  rules  for  the 
purpose  of  transacting  his  business.  It 
is  obtained  in  the  same  manner  as  a day 
rule.  See  Rule*. 

RULES,  in  English  fair.  The  rules 
of  the  King’s  Bench  and  Fleet  are  cer- 
tain limits  without  the  actual  walls  of 
the  prisons,  where  the  prisoner,  on  pro- 
per security  previously  given  to  the  mar- 
shal of  the  King’s  Bench,  or  warden  of 
the  Fleet,  may  reside ; those  limits  are 
considered,  for  all  legal  and  practical 
purposes,  as  merely  a further  extension 
of  the  prison  walls. 

2. — The  rules  or  permission  to  reside 
without  the  prison,  may  be  obtained  by 
any  person  not  committed  criminally,  2 
Si  r.  K.  845  ; nor  for  contempt,  Id.  817 ; 
by  satisfying  the  marshal  or  warden  of 
the  security  with  which  he  may  grant 
such  permission. 

Bulks  of  practice,  are  certain  orders 
made  by  the  courts  for  the  purpose  of 
regulating  the  practice  of  members  of 
the  bur  and  others. 

2. — Every  court  of  record  has  an  in- 
herent power  to  make  rules  for  the  trans- 
action of  its  business;  which  rules  they 
may  from  time  to  time  change,  alter, 
rescind  or  repeal.  While  they  are  in 
force  they  must  be  applied  to  all  eases 
which  fall  within  them ; they  can  use  no 
discretion,  unless  such  discretion  is  au- 
thorized by  the  rules  themselves.  Rules 
of  court  cannot,  of  course,  contravene  the 
constitution  or  the  law  of  the  land.  3 
Pick.  R.  512;  2 liar,  k John.  Til;  1 
1 '•  t.  s.  <\  EL  604  ; 8 Binn.  227,  117  ; 
3 S.  k R.  253 ; 8 S.  k R.  336 ; 2 Miaso. 
R.  98  ; US.  k R.  131 ; 5 Pick.  It.  187. 

RUN0INU3.  A nag.  1 Tho.  Co. 
Litt.  471. 


RUNNING  DAYS.  In  settling  the 
lay  days,  (q.  v.)  or  the  days  of  demur- 
rage, (q.  v.)  the  contract  sometimes 
specilies  “running  days;”  by  this  ex- 
pression is,  in  general,  understood,  that 
the  days  shall  bo  reckoned  like  the  days 
in  a bill  of  exchange.  1 Bell’s  Comm. 

[ 577,  5th  ed. 

Running  with  the  land.  A techni- 
cal expression  applied  to  covenants  real, 
which  affect  the  land;  and  if  a lessee 
covenants  that  he  and  his  assigns  will 
rejMiir  the  house  demised,  or  pay  a ground- 
rent,  and  the  lessee  grants  over  the  term, 
and  the  assignee  docs  not  repair  the 
house  or  pay  the  ground-rent,  an  action 
lies  against  the  assignee  at  common  law, 
because  this  covenant  runs  with  the  land. 
Bro.  Covenant,  32;  Rolle’s  Ab.  522; 
Bac.  Ab.  Covenant,  E 4.  Vide  Cove- 
nant. 

RUPEE,  comm,  law,  a denomination 
of  money  in  Bengal.  In  tho  computa- 
tion of  ad  valorem  duties,  it  is  valued  at 
fifty-five  and  one  half  cents.  Act  of 
March  2,  1799,  s.  01 ; 1 Story’s  L.  U. 
S.  627.  Vide  Foreign  Coin*. 

2. — The  rupee  of  British  India,  as 
money  of  accouut,  at  the  custom-house, 
shall  be  deemed  and  taken  to  be  of  the 
value  of  forty-four  and  one  half  cents. 
Act  of  March  3,  1848. 

RURAL.  What  relates  to  the  coun- 
try, as  rural  servitudes.  See  Urban. 

“RUSE  DE  GUERRE.  Literally  a 
trick  in  war;  a stratagem.  It  is  said  to 
be  lawful  among  belligerents  provided 
it  docs  not  involve  treachery  and  false- 
hood. Grot.  Droit  de  la  Guerre,  liv.  3, 
c.  1,  §9 

RUTA,  civ.  law.  The  name  given  to 
those  things  which  are  extracted  or  taken 
from  land,  as  sand,  chalk,  coal,  and  such 
other  things.  Poth.  Pand.  liv.  50,  h.  t. 


S. 


SABBATH,  the  same  as  Sunday, 
(q.  v.) 

SABLNIANS.  A sect  of  lawyers, 
whose  first  chief  was  Atteius  Capito,  anil 
the  second,  Cmlius  Sabinus,  from  whom 


they  derived  their  name.  Clef  dcs  Lois 
Rom.  h t. 

SACRAMENTUM.  An  oath,  as,  qui 
dicunt  supra  sacramcnium  suum. 

8ACQUIER,  maritime  law.  The 
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name  of  an  Ancient  officer,  whose  busi- 
ness “was  to  load  and  uuload  vessels 
laden  with  salt,  corn,  or  fish,  to  prevent 
the  ship's  crew  defrauding  the  merchant 
by  false  tale,  or  cheating  of  his  merchan- 
dize otherwise.”  l^aws  of  Olcron,art.  11, 
published  in  an  English  translation  in  au 
Appendix  to  1 Pet.  Adrn.  It.  XXV.  Sec 
A rra  nu'u  r ; Stevedore. 

SACRILEGE.  The  act  of  stealing 
from  the  temples  or  churches  dedi- 
cated to  the  worship  of  God,  articles 
consecrated  to  divine  uses.  Pen.  Code 
of  China,  B.  1,  h.  2,  § G;  Ayl.  Par. 
470. 

S/E  YETI  A.  Cruelty,  (q.  v.)  It  is 
required  iu  order  to  constitute  uxvetia 
that  there  should  exist  such  a degree 
of  cruelty  as  to  endanger  the  party’s 
suffering  bodily  hurt.  1 llagg.  Cons. 
11.  85;  2 Mass.  150;  3 Mass.  321;  4 
Mass.  587. 

SAFE-CONDUCT,  comm,  law,  war. 
It  is  a passport  or  jKTiuission  from  a 
neutral  state  to  persons  who  are  thus  au- 
thorized to  go  and  return  in  safety,  and, 
sometimes,  to  carry  away  certain  things 
in  safety.  According  to  common  usage, 
the  term  juim/tort  is  employed  on  ordi- 
nary occasions,  for  the  permission  given 
to  persons  where  there  is  no  reason  why 
they  should  not  go  where  they  please ; 
and  imfc-contlvct  is  the  name  given  to 
the  instrument  which  authorizes  certain 
persons,  as  enemies,  to  go  into  places 
where  they  could  not  go  without  dunger, 
unless  thus  authorized  by  the  govern- 
ment. 

2.  — A safe-couduct  is  also  the  name 
of  au  instrument  given  to  the  captain  or 
master  of  a ship  to  proceed  on  a particu- 
lar voyage  : it  usually  contains  his  name 
and  residence,  the  name,  description  and 
destination  of  the  ship,  with  such  other 
matters  as  the  practice  of  the  place  re- 
quires. This  document  is  indispensably 
necessary  for  the  safety  of  every  neutral 
ship. 

3.  — The  act  of  congress  of  April  30th, 
1790,  s.  27,  punishes  the  violation  of 
any  safe-conduct  or  j>assport,  granted 
under  the  authority  of  the  United  States, 
on  conviction,  with  imprisonment,  not 
exceeding  three  years,  and  a fiuc  at  the  J 


discretion  of  the  court.  Vide  Conduct; 
J'atxjM/rf,  and  18  Vin.  Ah.  272. 

Hafe  pledge,  sal ntx-jdcyiu*.  A surety 
given  that  a man  shall  appear  upon  a 
certain  day.  Bract,  lib.  4,  c.  1. 

SAILING  INSTRUCTIONS,  mar. 

fate,  arc  written  or  printed  directions, 
delivered  by  the  commanding  officer  of 
a convoy  to  the  several  masters  of  the 
ships  under  his  care,  by  which  they  are 
enabled  to  understand  and  answer  his 
signals,  to  know  the  place  of  rendezvous 
appointed  for  the  fleet,  in  case  of  disper- 
sion by  storm,  by  an  enemy,  or  by  auy 
other  accident. 

2. — Without  sailing  instructions  no 
vessel  can  have  the  full  protection  and 
benefit  of  convoy.  Marsh.  Ins.  3G8. 

SAILORS.  Seamen,  mariners.  Vide 
Mariners;  Seamen;  S/i ipping  Arti- 
cle*. 

SA 1 SI  E— EXECUTION.  French  Jaw. 
This  terra  is  used  in  Louisiana.  It  is  a 
writ  of  execution  by  which  the  creditor 
places  under  the  custody  of  the  law,  the 
movables,  which  are  liable  to  seizure,  of 
his  debtor,  in  order  that  out  of  them  he 
may  obtain  payment  of  the  debt  due  by 
him.  Code  of  Practice,  art.  G41;  Dali. 
Diet.  h.  t.  It  is  a writ  very  similar  to 
the  fieri  facias. 

SAIS1E-FORA1NE.  A terra  used 
in  Louisiana  and  in  the  French  law, 
which  is  a permission  given  by  the  pro- 
per judicial  officer,  to  authorize  a creditor 
to  seize  the  property  of  his  debtor  iu  the 
district  which  he  iuhabits.  Dali.  Die. 
h.  t.  It  has  the  effect  of  an  attachment, 
of  property  which  is  applied  to  the  pay- 
ment of  the  debt  due. 

S A I S I E-G  AG  E R I E,  French  law.  It 
is  a conservatory  act  of  execution,  by 
which  the  owner,  or  principal  lessor  of 
a house  or  farm,  causes  the  furniture  of 
the  house  or  farm  leased,  and  on  which 
he  has  a lien,  to  be  seized,  in  order  to 
obtain  the  rent  due  to  him.  It  is  simi- 
lar to  the  distress  of  the  common  law. 
Dull.  Diet.  h.  t. 

SA  I S I E-I M MOBTLI E R E.  It  is  a 
writ  by  which  the  creditor  puts  in  the 
custody  of  the  law  the  immovables  of 
his  debtor,  that  out  of  the  proceeds  of 
their  sale,  he  may  be  puid  his  demand. 
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The  term  is  French,  and  is  used  in  Lou- 
isiana. 

SALARY,  a reward  or  recompense 
for  services  performed. 

2.  — It  is  usually  applied  to  the  re- 
ward paid  to  a public  officer  for  the  per- 
formance of  his  official  duties. 

3.  — The  salary  of  the  president  of 
the  United  States  is  twenty-five  thousand 
dollars  per  annum,  Act  of  18th  Feb. 
1703  ; and  the  constitution,  art.  2,  s.  1, 1 
provides  that  the  compensation  of  the 
president  shall  not  be  increased  or  di- 
minished, during  the  time  for  which  he 
shall  have  been  elected. 

4.  — Salary  is  also  applied  to  the  re- 
ward paid  for  the  performance  of  other 
services  ; but  if  it  be  not  fixed  for  each 
year,  it  is  caUed  honorarium.  Poth. 
Pand.  h.  t.  According  to  M.  Duvergier, 
the  distinction  between  honorarium  and 
salary  is  this.  By  the  former  is  under- 
stood the  reward  given  to  the  most  ele- 
vated professions  for  services  performed  j 
and  that  the  latter  is  the  price  of  hiring 
of  domestic  servants  and  workmen.  19 
Toull.  n.  208,  p.  292,  note. 

5.  — There  is  difference  between  salary 
and  price,  the  former  is  the  reward  paid 
for  services,  or  for  the  hire  of  things, 
the  latter  is  the  consideration  paid  for  a 
thing  sold.  Lee.  filem.  § 907,  908. 

SALK,  contracts,  is  an  agreement  by 
which  one  of  the  contracting  parties, 
called  the  seller,  gives  a thing  and  passes 
the  title  to  it,  in  exchange  For  a certain 
price  in  current  money,  to  the  other 
party,  who  is  called  the  buyer  or  pur- 
chaser, who,  on  his  part,  agrees  to  pay 
such  price.  Pard.  Dr.  Com.  n.  0;  N'oy's 
Max.  eh.  42;  Shop.  Touch.  244;  2 
Kent,  Com.  303 ; Poth.  Ventc,  n.  1 ; 

1 Duverg.  Dr.  Civ.  Fr.  u.  7. 

2. — This  contract  differs  from  a barter 
or  exchange  in  this,  that  in  the  latter  the 
price  or  consideration,  instead  of  being  | 
paid  in  money,  is  paid  in  goods  or  mer- 
chandise, susceptible  of  a valuation.  It 
differs  from  accord  and  satisfaction,  be- 
cause in  that  contract,  the  thing  is  given 
for  the  purpose  of  quieting  a claim  and 
not  for  a price.  An  onerous  gift,  when 
the  burden  it  imposes  is  the  payment  of 
a sum  of  money,  is,  when  accepted,  in 


the  nature  of  a sale.  When  partition 
is  made  between  two  or  more  joint  own- 
ers of  a chattel,  it  would  seem,  the  con- 
tract is  in  the  nature  of  a barter.  See 
11  Pick.  311. 

3.  — To  constitute  a valid  sale  there 
must  be,  1,  proper  parties;  2,  a thing 
which  is  the  object  of  the  contract ; 3, 
a price  agreed  upon ; and,  4,  the  con- 
sult of  the  contracting  parties,  and  the 
performance  of  certain  acts  required  to 
complete  the  contract.  These  will  be 
separately  considered. 

4.  — § 1.  Asa  general  rule  all  persona 
mi  juris  may  be  either  buyers  or  sellers. 
But  to  this  rule  there  arc  several  excep- 
tions. 1.  There  is  a class  of  persons 
who  are  incapable  of  purchasing  except 
sub  modo,  as  infants,  and  married  wo- 
men ; ami,  2,  another  class  who,  in  con- 
sequence of  their  peculiar  relation  with 
regard  to  the  owuer  of  the  thing  sold, 
are  totally  incapable  of  becoming  pur- 
chasers, while  that  relation  exists ; these 
are  trustees,  guardians,  assignees  of  in- 
solvents, and,  generally  all  persons  who, 

| by  their  connexion  with  the  owner,  or 
by  being  employed  concerning  his  a Hairs 
have  acquired  a knowledge  of  his  pro- 
perty, as  attorneys,  conveyancers,  and 
the  like.  See  Purchaser. 

5.  — § 2.  There  must  be  a thing  which 
is  the  object  of  the  sale,  for  if  the  thing 
.‘Old  at  the  time  of  the  sale  had  ceased 
to  exist  it  is  clear  there  can  be  no  sale ; 
if,  for  example,  Paul  sells  his  horse  to 
Peter,  aud,  at  the  time  of  the  sale  the 
horse  was  dead,  though  the  fact  was  un- 
known to  both  parties : or,  if  you  and  I 
being  in  Philadelphia,  I sell  you  my 
house  in  Cincinnati,  ami,  at  the  time  of 
the  sale  it  was  burned  down,  it  is  mani- 
fest there  was  no  sale  as  there  was  not  a 
thing  to  be  sold.  It  is  evident,  too,  that 
no  sale  can  be  made  of  things  not  in 
commerce,  as  the  air,  the  water  of  tho 
sea,  and  the  like. 

6.  — There  must  be  an  agreement  as 
to  the  specific  goods  which  form  the 
basis  of  the  contract  of  sale;  in  other 
words,  to  make  a perfect  sale  the  parties 
must  have  agreed  the  one  to  part 
with  the  title  to  a specific  article,  and 
the  other  to  acquire  such  title ; an  agree- 
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ment  to  sell  one  hundred  bushels  of 
wheat,  to  be  measured  out  of  a heap, 
does  not  change  the  property,  until  the 
wheat  has  been  measured,  3 John.  170; 
Black b.  on  Sales,  122;  5 'Jaunt.  176; 
7 Main,  (port  2d,)  127 ; 8 N.  Hamp. 
K.  282;  6 Pick.  280 ; 15  John.  349;  6 
Cowen,  250  ; 7 Cowen,  85 ; 6 Watts,  29. 

7.  — ^ 3.  To  constitute  a sale  there 
must  be  u price  agreed  upon ; but  upon 
the  maxima  certum  r*t  (pun  l rtifi/i  cerium 
potesi,  a sale  may  bo  valid  although  it  is 
agreed  that  the  price  for  the  thing  sold 
shall  Ikj  determined  by  a third  person. 
4 Mick.  179.  The  price  must  have  the 
three  following  qualities,  to  wit:  1,  it 
must  be  an  actual  or  serious  price  ; 2,  it 
must  be  certain  or  capable  of  being  ren- 
dered certain ; 8,  it  must  consist  of  a 
sum  of  money. 

8.  — 1.  The  price  must  be  an  actual  or 
serious  price,  with  an  intention  on  the 

- part  of  the  seller,  to  require  its  pay- 
ment; if,  therefore,  one  should  sell  a 
thing  to  another,  and,  by  the.  same,  ayrcc- 
mentj  he  should  release  the  buyer  from 
the  payment,  this  would  not  be  a sale 
but  a gift,  because  iu  that  case  the  buyer 
never  agreed  to  pay  any  price,  the  same 
agreement  by  which  the  title  to  the  thing 
is  passed  to  him  discharging  him  from 
all  obligations  to  pay  for  it.  As  to  the 
quantum  of  the  price  that  is  altogether 
immaterial,  unless  there  has  been  fraud 
in  the  transaction. — 2.  The  price  must 
be  certain  or  determined,  but  it  is  suffi- 
ciently  certain,  if,  as  before  observed,  it 
be  left  to  the  determination  of  u third 
person.  4 Pick.  179;  Poth.  Vente,  n. 
24.  And  an  agreement  to  pay  for  goods 
what  they  are  worth,  is  sufficiently  cer- 
tain. Coxo,  261 ; Poth.  Vente,  n.  26. — 
3.  The  price  must  consist  iu  a sum  of 
money  which  the  buyer  agrees  to  pay  to 
the  seller,  for  if  paid  for  in  any  other 
way,  the  contract  would  be  an  exchange 
or  kirter,  and  not  a side,  as  Indore  ob- 
served. 

9.  — § 4.  The  consent  of  the  contract- 
ing parties  which  is  of  the  essence  of  a 
Bale,  consists  in  the  agreement  of  the 
will  of  the  seller  to  sell  a certain  thing 
to  the  buyer,  for  a certain  price,  and  in 
the  will  of  the  buyer  to  purchase  the 


same  thing  for  the  same' price.  Care 
must,  be  taken  to  distinguish  between  an 
agreement  to  enter  into  a future  contract, 
and  a present  actual  agreement  to  make 
a sale.  This  consent  may  be  shown,  1, 
by  an  express  agreement ; 2,  by  an  im- 
plied agreement. 

10.  — 1.  The  consent  is  certain  when 
the  parties  expressly  declare  it.  This, 
in  some  cases,  it  is  requisite  should  be 
i»  writing.  By  the  17  section  of  the 
English  statute,  29  Car.  2,  c.  3,  com- 
monly called  the  Statute  of  Frauds,  it 
is  enacted,  u that  no  contract  for  the  sale 
of  any  goods,  wares,  or  merchandise,  for 
the  price  of  10/.  or  upwards,  shall  bo 
allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give 
something  iu  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  some  note  or  me- 
morandum in  writing  of  the  said  bar- 
gain lie  made  and  signed  by  the  parties 
to  be  charged  by  such  contract  or  their 
agents  thereunto  lawfully  authorized.” 
This  statute  has  been  re-enacted  iu  most 
of  the  states  of  the  Union,  with  amend- 
ments and  alterations. 

11.  — It  uot  unfrcqucntly  happens  that 
the  consent  of  the  parties  to  a contract 
of  side  is  given  iu  the  course  of  a cor- 
respondence. To  make  such  contract 
valid,  both  parties  must  concur  in  it  at 
the  same  time.  See  Littery  com.  law, 
crim.  law,  § 2 ; 4 Wheat.  225;  6 Wend. 
108;  1 Pick.  27s ; 10  Pick.  828. 

12.  — An  express  consent  to  a sale 
may  be  given  verbally,  when  it  is  not 
required  by  the  stututc  of  frauds  to  be 
in  writing. 

13.  — 2.  When  a party,  by  his  acts, 
approves  of  what  has  been  done,  os  if 
he  kuowiugly  uses  goods  which  have 
been  left  at  his  house  by  another,  who 
intended  to  sell  them,  he  will  by  that 
act  confirm  the  sale. 

14.  — The  consent  must  relate,  1,  to 
the  thing  which  is  the  object  of  the  con- 
tract ; 2,  to  the  price ; and,  3,  to  the 
sale  itself.  1st.  Belli  parties  must  agree 
upon  the  same  object  of  the  sale,  if 
therefore  one  give  consent  to  buy  one 
thing,  and  the  other  to  sell  another, 
there  is  no  sale ; nor  is  there  a sale  if 
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one  sells  me  a bag  as  full  of  oats,  which 
I understand  is  full  of  wheat ; because 
there  is  no  consent  as  to  the  thing  which 
is  the  object  of  the  sale.  But  the  sale 
would  be  valid,  although  I might  lx*  I 
mistaken  as  to  the  quality  of  the  thing 
sold.  20  John.  196;  3 Kawle,  23,  108. 
— 2d.  Both  parties  must  agree  as  to  the 
same  price,  for  if  the  seller  intends  to 
sell  for  a greater  sum  than  the  buyer  in- 
tends to  give,  there  is  no  mutual  con- 
sent ; but  if  the  case  were  reversed,  and 
the  seller  intended  to  sell  for  a less  price 
than  the  buyer  intended  to  give,  the  sale 
would  be  good  for  the  lesser  sum.  Poth. 
Yente,  n.  36. — 3d.  The  consent  must 
be  on  the  sale  itself,  that  is  one  intends 
to  sell,  and  the  other  to  buy.  If,  there- 
fore, Peter  intended  to  lease  his  house 
for  three  huudred  dollars  a year  for  ten 
years,  and  Paul  iuteuded  to  buy  it  for 
three  thousand  dollars,  there  would  not 
be  a contract  of  sale  nor  a lease.  Poth. 
Yente,  n.  37. 

15. — In  order  to  pass  the  property  by 
a sale,  there  must  be  an  express  or  im- 
plied agreement  that  the  title  shall  pass. 
Au  agreement  for  the  sale  of  goods  is 
prima  facie  a bargain  and  sale  of  those 
goods  ; but  this  arises  merely  from  the 
presumed  intention  of  the  parties,  and 
if  it  appear  that  the  parties  have  agreed, 
not  that  there  shall  be  a mutual  credit 
by  which  the  property  is  to  pass  from 
the  seller  to  the  buyer,  and  the  buyer  is 
bound  to  pay  the  price  to  the  seller,  but 
that  the  exchange  of  the  money  for  the 
goods  shall  be  made  on  the  spot,  no  pro- 
perty is  transferred,  for  it  is  not  the  in- 
tention of  the  parties  to  transfer  any.  4 
\\ : i - 1 1 . c r.  EL  71.'.  lint,  on  the  «-■  >n- 
trary,  when  the  making  of  part  pay- 
ment,  or  naming  a day  for  payment, 
clearly  show  au  intention  in  the  parties 
that  they  should  have  some  time  to  com-  [ 
plete  the  sale  by  payment  and  delivery, 
and  that  they  should  in  the  meantime 
be  trustees  for  each  other,  the  one  of  the 
property  in  the  chattel,  and  the  other  in 
the  price.  As  a general  rule,  when  a 
bargain  is  made  for  the  purchase  of 
goods,  and  nothing  is  said  about  pay- 
ment and  delivery,  the  property  passes 
immediately,  so  as  to  cast  upon  the  pur- 


chaser all  future  risk,  if  nothing  remains 
to  be  done  to  the  g«x>ds,  although  lie 
cannot  take  them  away  without  paying 
the  price.  5 B.  A C.  802. 

10. — Sales  are  absolute  or  conditional. 
An  absolute  side  is  oue  made  and  com- 
pleted without  any  condition  whatever. 
A conditional  sale  is  one  which  depends 
for  its  validity  upon  the  fulfilment  of 
some  condition.  »See  4 Wash.  0.  0.  R. 
588;  4 Mass.  405;  17  Muss.  000;  10 
Pick.  522;  13  John.  219;  18  John. 
141  ; 8 Verm.  154;  2 Hall,  501  ; 2 
Kawle,  320 ; Coxe,  292  ; 1 Bailey,  503 ; 
2 A.  K.  Marsh.  430. 

1 7.  — Sales  arc  also  voluntary  or  forced, 
public  or  private. 

18.  — 1.  A voluntary  sale  is  one  made 
without  constraint  freely  by  the  owner 
of  the  thing  sold ; to  such  the  usual 
rules  relating  to  sales  apply. — 2.  A 
forced  sale  is  one  made  without  the  con- 
sent of  the  owner  of  the  property  by 
some  officer  app< tinted  by  law,  as  by  a 
marshal  or  a sheriff  in  obedicuce  to  the 
mandate  of  a competent  tribunal.  This 
sale  has  the  effect  to  transfer  all  the 
rights  the  owner  had  in  the  property, 
but  it  docs  not,  like  a voluntary  sale  of 
personal  property,  guaranty  a title  to 
the  thing  sold,  it  merely  transfers  the 
rights  of  the  person,  as  whose  property 
it  has  been  seized.  This  kind  of  a sale 
is  sometimes  called  a judicial  sale. — 3. 
A public  sale  is  one  made  at  auction  to 
the  highest  bidder.  Auction  sales  some- 
times are  voluntary,  as  when  the  owner 
chooses  to  sell  his  goods  in  this  way,  and 
then  as  between  the  seller  and  the  buyer 
the  usual  rules  relating  to  sales  apply ; 
or  they  are  involuntary  or  forced  when 
the  same  rules  do  not  apply. — 4.  Pri- 
vate sales  are  those  made  voluntarily  and 
not  at  auction. 

19.  — The  above  rules  apply  to  sales 
of  personal  property.  The  side  of  real 
estate  is  governed  by  other  rules.  V hen 
a contract  has  been  entered  into  for  the 
side  of  lands,  the  legal  estate  in  such 
lands  still  remains  vested  in  the  vendor, 
and  it  docs  not  become  vested  iu  the 
vendee  until  he  shall  have  received  a 
lawful  deed  of  conveyance  from  the  ven- 
dor to  him ; and  the  only  remedy  of  the 
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purchaser,  at  law,  is  to  bring  an  action 
on  the  contract,  and  recover  pecuniary 
damages  for  a breach  of  the  contract. 
In  equity,  however,  after  a contract  for  j 
the  sale,  the  lands  are  considered  as  be- ' 
•onging  to  the  purchaser,  and  the  court 
ft  ill  enforce  his  rights  by  a decree  for  a 
specific  performance  ; and  the  seller  will 
be  entitled  to  the  purchase  money.  Will, 
on  Read  Prop.  1-7.  See  Specific  jkt- 
fnrmancc.. 

20. — In  generail,  the  seller  of  real  es- 
tate does  not  guaranty  the  title  ; and  if 
it  be  desired  that  he  should,  this  must 
be  done  by  inserting  a warranty  to  that 
effect.  Sec,  generally,  Brown  on  Sales; 
Blaekb.  on  Sides;  Long  on  Sales;  Story 
on  Sales;  Sugd.  on  Vendors;  Pothicr, 
Vente;  Ihivergier,  Vente ; Civil  Code 
of  Louisiana,  tit.  7 ; and  Contracts ; 
Delivery;  I*urchascr  ; Seller f Stujq>wjc 
in  transitu. 

SALK  note,  is  a memorandum  given 
by  a broker  to  a seller  or  buyer  of  goods, 
stilting  the  fact  that  certain  goods  have 
been  sold  by  him  on  account  of  a person 
called  the  seller  to  another  person  called 
the  buyer.  Sale  notes  are  also  called 
IxfUf/ht  notes,  (ij.  v.)  and  sold  notes,  (cp  v.) 

Salk  and  return.  When  goods  are 
sent  from  a manufacturer  or  wholesale 
dealer  to  a retail  trader,  in  the  hope  that 
he  may  purchase  them,  with  the  under- 
standing that  what  he  may  choose  to  take 
he  shall  have  as  on  a contract  of  sale, 
and  what  ho  does  nut  take  he  will  retain 
as  a consignee  for  ihc  owner,  the  goods 
arc  said  to  have  been  sent  on  sale  and 
return. 

2. — The  goods  taken  by  the  receiver 
as  on  a sale,  will  be  considered  as  sold, 
and  the  title  to  them  is  vested  in  the  re- 
ceiver of  them  : the  goods  he  does  not 
buy  are  considered  as  a deposit  in  the 
bands  of  the  receiver  of  them,  and  the 
title  is  in  the  person  who  sent  them.  1 
Ut  il's  Com.  268,  5th  cd. 

SALIQUE  LAW.  The  name  of  a 
code  of  laws  so  called  from  the  Salians, 
a people  of  (iennany,  who  settled  in 
Gaul  under  their  king  Phummond. 

2. — The  most  remarkable  law  of  this 
code  is  that  which  regards  succession. 
I)c  terra  vero  salica  nulla  portio  hterc- 


ditatis  transit  in  niulicrem,  sod  hoc 
virilis  sextus  acquirit,  hoc  eat  filii  in 
ipsa  Inert -dilate  succcdunt;  no  part  of 
the  saliquc  land  passes  to  females,  but 
the  males  alone  are  capable  of  taking, 
that  is  the  sons  succeed  to  the  inherit- 
ance. This  rule  has  ever  excluded  fe- 
males from  the  throne  of  France. 

SALVAGE,  in  maritime  law , origi- 
nally meant  the  thing  or  goods  saved 
from  shipwreck  or  other  loss;  and  in 
that  sense  it  is  generally  to  be  under- 
stood in  our  old  books.  But  it  is  at  pre- 
sent more  frequently  understood  to  mean 
the  compensation  made  to  those  by 
whose  means  the  ship  or  goods  have 
l>een  saved  from  the  effects  of  shipwreck, 
fire,  pirates,  enemies,  or  any  other  loss 
or  misfortune.  1 Crauch,  1. 

2. — This  compensation,  which  is  now 
usually  made  in  money,  was,  before  the 
use  of  money  became  general,  made  by 
a delivery  of  pjirt  of  the  effects  saved. 
Marsh.  Ins.  B.  1,  c.  12,  s.  8 ; Pet.  Adm. 
Dec.  425;  2 Taunt.  302;  3 B.  & P. 
012;  4 M.  & S.  159;  1 Cranch,  1 ; 2 
Crunch,  240;  8 Crauch,  221;  3 Dali. 
188;  4 Wheat.  98;  9 Crunch,  244;  3 
Wheat.  91;  1 Day,  193;  1 Johns.  11. 
165;  4 Cranch,  347;  Coin.  Dig.  Sal- 
vage ; 3 Kent,  Com.  196.  Vide  Salvors. 

Salvage  charges.  The  expenses 
incurred  to  remunerate  services  rendered 
to  a ship  and  cargo,  which  have  prevent- 
ed its  being  a total  loss.  Stev.  on  Av. 
c.  2,  8.  1. 

Salvage  loss.  By  salvage  loss  is 
understood  the  difference  between  the 
I amount  of  salvage,  after  deducting  the 
charges,  and  the  original  value  of  the 
property.  Stev.  on  Av.  c.  2,  s.  1. 

SALVORS,  mar.  laic.  When  a ship 
and  cargo,  or  any  part  thereof,  are  saved 
at  sea  by  the  exertions  of  any  person 
from  impending  perils,  or  are  recovered 
after  an  actual  abandonment  or  loss, 
such  persons  are  denominated  salvors; 
they  are  entitled  to  a compensation  for 
their  sendees  which  is  called  salvage, 

(q-  v.) 

2. — As  soon  as  they  take  possession 
of  property  for  the  purpose  of  presen'- 
ing  it,  as  if  they  find  a ship  derelict  at 
sea,  or  if  they  recapture  it,  or  if  they 
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go  on  board  a ship  in  distress,  and  take 
possession  with  the  assent  of  the  master 
or  other  person  in  possession,  they  are 
deemed  bona  fide  possessors,  and  their 
possession  cannot  be  lawfully  displaced. 

1 Dodson’s  Rep.  414.  They  have  a lien 
on  the  property  for  their  salvage,  which 
the  laws  of  all  maritime  countries  will 
respect  and  enforce.  Salvors  are  respon- 
sible not  only  for  good  faith,  but  for 
reasonable  diligence  in  their  custody  of 
tin*  salvage  property.  Story,  Rail.  § 023. 

SAMPLE,  contracts.  A small  quan- 
tity of  any  commodity  or  merchandise 
exhibited  as  a specimen  of  a larger  quan- 
tity called  the  bulk,  (q.  v.) 

2. — When  a sale  is  made  by  sample, 
and  it  afterwards  turn  out  that  the  bulk 
does  not  correspond  with  it,  the  pur- 
chaser is  not  in  general  bound  to  take 
the  property  on  a compensation  being 
made  to  him  for  the  difference.  1 Campb. 
R.  113;  vide  2 East,  314  : 4 Campb.  j 
R.  22;  12  Wend.  5GG;  9 Wend.  20; 
G Cowen,  854 ; 12  Weml.  413.  See  5 
John.  R.  395. 

SANCTION.  That  part  of  a law 
which  inflicts  a penalty  for  its  violation, 
or  bestows  a reward  for  its  observance. 
Sanctions  are  of  two  kinds,  those  which 
redress  civil  injuries,  called  civil  sanc- 
tions; and  those  which  punish  crimes, 
called  penal  sanctions.  1 Iloffm.  Leg.  ' 
Outl.  279;  Just.  Ins.  lib.  2,  t.  1,  § 10; 
Ruthf.  Inst.  b.  2,  c.  6,  s.  6;  Toull.  tit. 
prel.  86;  Ferguss.  Inst,  of  Mor.  Phil, 
p.  4,  c.  3,  s.  13,  and  p.  G,  c.  1,  et  aeq. ; 

1 Bl.  Comm.  5G. 

SANCTUARY.  A place  of  refuge, 
where  the  process  of  the  law  cannot  be 
executed. 

2.  — Sanctuaries  may  be  divided  into 
religious  and  civil.  The  former  were 
very  common  in  Europe;  religious  houses 
affording  protection  from  arrest  to  all 
persons,  whether  accused  of  crime,  or 

ursued  for  debt.  This  kind  was  never 
uown  iu  the  United  States. 

3.  — Civil  sanctuary,  or  that  protection 
which  is  afforded  to  a man  by  his  own 
house,  was  always  respected  in  this  coun- 
try. The  house  protects  the  owner  from 
the  service  of  all  civil  process  in  the 
first  instance,  but  not  if  he  Is  once  law- 
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fully  arrested  and  he  takes  refuge  in  his 
own  house.  Vide  Docrr;  House. 

4. — No  place  affords  protection  from 
arrest  in  criminal  cases;  a man  may, 
therefore,  be  arrested  in  his  own  house 
in  such  cases,  and  the  doors  may  be 
broken  for  the  purpose  of  making  the 
arrest.  Vide  Arrest  in  criminal  cases. 

SANK  MEMORY.  Ry  this  is  meant 
that  understanding  which  enables  a man 
to  make  contracts  and  his  will,  and  to 
perform  such  other  acts  as  he  is  autho- 
rized by  law.  Vide  Lunacy  ; Memory  j 
Non  ct/mpos  mentis. 

SANG  or  SAXC.  Blood.  These 
words  arc  nearly  obsolete. 

SANITY,  mtd.  jur.,  is  the  state  of  a 
person  who  has  a sound  understanding ; 
the  reverse  of  insanity. 

2. — The  sanity  of  an  individual  is 
always  presumed.  5 John.  R.  144;  1 
Pet.  It.  1G3 ; 1 lien,  k M.  476;  4 
Cowen,  R.  207;  4 W.  C.  C.  R.  202; 
See  9 Conn.  102 ; 9 Mass.  225 ; 3 Mass. 
330;  1 Mass.  71;  8 Mass.  371;  8 
Grcenl.  42  ; 15  John.  503  ; 4 Pick.  32. 

8ANS  CEO  QUE.  The  same  as 
Absque  hoc , (q.  v.) 

SANS  NOMRRE.  This  is  a French 
phrase  which  signifies  without  number. 

2. — In  England  it  is  used  in  relation 
to  the  right  of  putting  animals  on  a com- 
mon. The  term  common  sans  nombre 
does  not  mean  that  the  beasts  are  to  bo 
innumerable,  but  only  indefinite,  not 
certain.  Willcs,  227 ; but  they  arc 
limited  to  the  commoner’s  own  com- 
monable cattle  levaut  et  eouehaut  upon 
his  lands,  or  as  many  cattle  as  the  land  of 
the  commoner  can  keep  and  niaintaiu  iu 
winter.  2 Brownl.  101;  Vent.  54  ; 5 
T.  R,  18;  1 Bran*.  28,  n.  i I.) 

SANS  RECOURS.  Without  re- 
course. 

2. — These  words  are  sometimes  put 
on  a bill  before  the  payee  endorses  it ; 
they  have  the  effect  of  transferring  the 
bill  without  responsibility  to  the  endorser. 
Chit,  on  Bills,  179;  7 Taunt.  1G0;  1 
Cowen,  538 ; 3 Crunch,  193;  7 Crunch, 
159;  12  Mass.  172  ; 14  S.  & R.  325. 

SATISDACTION,  civil  law.— This 
word  is  derived  from  the  same  root  as 
satisfaction ; for,  in  the  same  manner 
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that  to  fulfil  tho  demand  which  is  made 
upon  us,  is  called  satisfaction,  so  satis- 
faction takes  place  when  lie  who  de- 
mands something  has  agreed  to  receive 
sureties  instead  of  the  thing  itself.  Dig. 
2,  S,  1. 

SATISFACTION,  practice,  an  entry 
made  on  the  record  by  which  a party  in 
whose  favour  a judgment  was  rendered, 
declares  that  he  has  been  satisfied  and 
paid. 

2. — In  Alabama,  Delaware,  Illinois. 
Indiana,  Massachusetts,  New  Hampshire, 
Pennsylvania,  Rhode  Island,  South  Caro- 
lina, and  Vermont,  provision  is  made  by 
statute,  requiring  the  mortgagee  to  dis- 
charge a mortgage  upon  the  record,  by 
entering  satisfaction  in  the  margin.  The 
refusal  or  neglect  to  enter  satisfaction 
after  payment  and  demand,  renders  the 
mortgagee  liable  to  an  action,  after  the 
time  given  him  by  the  respective  statutes 
for  doing  the  same  has  elapsed,  and  sub- 
jects him  to  the  payment  of  damages, ! 
and  in  some  eases,  treble  costs.  In  Indi- 
ana and  New  York,  the  register  or  re- 
corder of  deeds  may  himself  discharge 
the  mortgage  upon  the  record  on  the 
exhibition  of  a certificate  of  payment  and 
satisfaction  signed  by  the  mortgagee  or 
his  representatives,  and  attached  to  the 
mortgage,  which  shall  be  recorded.  Iud. 
St.  133(5,  04;  1 N.  Y.  Rev.  St.  761. 

Satisfaction,  in  construction  by 
courts  of  equity.  Satisfaction  is  defined 
to  be  tho  donation  of  a thing,  with  the 
intention  express  or  implied,  that  such 
donation  is  to  be  an  extinguishment  of 
some  existing  right  or  claim  in  the  donee. 

2.  — Where  a person  indebted  be- 
queaths to  his  creditor  a legacy,  cnuol 
to,  or  exceeding  the  amount  of  the  debt 
which  is  not  noticed  in  the  will,  courts 
of  equity,  in  tho  absence  of  any  intima- 
tion of  a contrary  intention,  have  adopted 
the  rule  that  the  testator  shall  be  pre- 
sumed to  have  meant  the  legacy  as  a 
satisfaction  of  the  debt. 

3.  — When  a testator  being  indebted, 
bequeaths  to  his  creditor  a legacy,  sim- 
pliciter,  and  of  the  same  nature  as  the 
debt,  and  not  coining  within  tho  excep- 
tions stated  in  the  next  paragraph,  it  has 
been  held  a satisfaction  of  the  debt,  ( 


when  the  legacy  is  equal  to,  or  exceeds 
the  amount  of  the  debt.  Pre.  Oh.  240; 
3 P.  Wins.  353. 

4.  — The  following  am  exceptions  to 
the  rule:  1.  Where  the  legacy  is  of  lcs$ 
amount  than  the  debt,  it  shall  not  be 
deemed  a part  payment  or  satisfaction. 

1 Ves.  Sen.  203. 

5.  — 2.  Where,  though  the  debt  and 
legacy  arc  of  equal  amount,  there  is  a 
difference  in  the  times  of  payment,  so  that 
the  legacy  may  not  he  equally  beneficial 
to  the  legatee  as  the  debt.  Free.  Oh. 
230;  2 Atk.  300;  2 Ves.  Sen.  035; 

Aik.  96:  1 Bit).  0.  <'•  120;  1 Bio. 
C.  0.  195;  1 M’CloL  & Y.  Rep.  Exch. 
41  ; 1 Swans.  R.  219. 

0. — 3.  When  the  legacy  and  the  debt 
arc  of  a different  nature,  either  with  re- 
ference to  the  subjects  themselves,  or 
with  respect  to  the  interests  given.  2 P. 
Wms.  014  ; 1 Ves.  jr.  298  ; 2 Ves.  jr. 
403. 

7.  — 1.  When  the  provision  by  the 
will  is  expressed  to  be  given  for  b particu- 
lar pur/sjse,  such  purjKise  will  prevent  the 
testamentary  gift  being  construed  a satis- 
faction of  the  debt,  because  it  is  given 
di verso  intuitu.  2 Ves.  Hen.  035. 

8.  — 5.  When  the  debt  of  the.  testator 
is  contracted  subs»:quen(/y  to  the  making 
of  the  will ; for  iu  that  case,  the  legacy 
will  not  be  deemed  a satisfaction.  2 Halk. 
5os. 

9.  — 6.  When  the  legacy  is  uncertain 
or  contingent.  2 Atk.  300 ; 2 P.  Wms. 
343. 

10.  — 7.  Where  the  debt  itself  is  con- 
tingent, as  where  it  arises  from  a miming 
account  between  the  testator  and  lega- 
tee, 1 P.  Wms.  290  ; or  it  is  a negotiable 
bill  of  exchange.  3 Ves.  jr.  501. 

11.  — 8.  Where  there  is  an  express 
direction  in  the  will  for  the  payment  of 
debts  and  legacies,  the  court  will  infer 
from  the  circumstance,  that  the  testator 
intended  that  both  the  debt  owing  from 

1 him  to  the  legatee,  and  the  legacy  should 
be  paid.  1 P.  Wins.  408 ; 2 Roper,  Leg. 
54. 

kSee,  generally,  Tr.  of  Eq.  333  ; Yelv. 
11,  n.;  1 Swans.  R.  221;  18  Eng. 
Comm.  Law  Rep.  201 ; 4 Ves.  jr.  301 ; 
7 Ves.  jr.  507 ; 1 Suppl.  to  Ves.  jun. 
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£04,  308,  311,  342,  348,  329  ; 8 Cora.  | 
Dig.  Appen.  tit.  Satisfaction,  p.  917  ; 
Rob.  on  Frauds,  46,  n.  15 ; 2 Sup} 4.  to  | 
Ves.  jun.  22,  46,  205;  1 Vern.  346; 
Roper,  Leg.  ch.  17;  1 Roper  on  llusb. 
A Wife,  501  to  511  ; 2 lb.  53  to  63  ; 
Math,  on  Pres.  ch.  6,  p.  107  ; l Desnus. 1 
R.  314;  2 Munf.  Rep.  413;  Stallin. 
on  HI.  and  Sat. 

Satisfaction  pit.ce.  Eng.  prac- 
tice, is  an  instrument  of  writing  in 
which  it  is  declared  that  satisfaction  is 
acknowledged  between  the  plaintiff  and 
defendant.  It  is  signed  by  the  attorney, 
and  on  its  production  and  the  warrant  of 
attorney  to  the  clerk  of  the  judgments, 
satisfaction  is  entered  on  payment  of 
certain  fees.  Lee’s  l)ict.  of  Pr.  tit.  Satis- 
faction. 

SCANDAL.  A scandalous  verbal  re- 
port or  rumour  respecting  some  person. 

2.  — The  remedy  is  an  action  on  the 
case. 

3.  — In  chancery  practice,  when  a bill 
or  other  pleading  contains  scandal,  it 
will  be  referred  to  a master  to  be  ex- 
punged, and  till  this  has  been  done,  the 
opposite  party  need  not  answer.  3 Bl. 
Com.  442.  Nothing  is  considered  scan- 
dalous which  is  positively  relevant  to  the 
cause,  however  harsh  and  gross  the 
charge  may  be.  The  degree  of  relevancy 
is  not  deemed  material.  Coop.  Kq.  PI. 
19  ; 2 V os.  24;  6 Ves.  514;  11  Ves. 
526;  15  Ves.  477  ; Story  Kq.  PI.  §269. 
Vide  Impertinent. 

SCANDALUM  MAGNATUM,  great 

scandal  or  slander.  In  Knglaud  it  is  the 
slander  of  the  great  men,  the  nobility  of 
the  realm. 

SCHEDULE,  practice.  When  an  in- 
dictment is  returned  from  an  inferior 
court  in  obedience  to  a writ  of  certioruri, 
the  statement  of  the  previous  proceed- 
ings sent  with  it,  is  termed  the  schedule. 
1 Saund.  309,  a,  n.  2. 

2.  — Schedules  are  also  frequently  an- 
nexed to  answers  in  a court  of  equity, 
and  to  depositions  and  other  documents, 
in  order  to  show  more  in  detail  the  mat- 
ter they  contain,  than  could  otherwise  be 
conveniently  shown. 

3.  — The  term  is  frequently  used  in- 
stead of  inventory. 
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SCHOOLMASTER.  One  employed 
in  teaching  a school. 

2.  — A schoolmaster  stands  in  loco 
parentis  in  relation  to  the  pupils  com- 
mitted to  his  charge,  while  they  are 
under  his  care,  so  far  as  to  enforce  obedi- 
ence to  his  commands,  lawfully  given  in 
his  capacity  of  schoolmaster,  and  he  may 
therefore  enforce  them  by  moderate  cor- 
rection. Com.  Dig.  Pleader,  3 M.  19; 
Hawk.  c.  60,  sect.  23.  Vide  Correction. 

3.  — The  schoolmaster  is  justly  entitled 
to  be  paid  for  his  important  and  arduous 
services  by  those  who  employ  him.  See 

1 Ring.  R.  357 ; 8 Moore’s  Rep.  368. 
His  duties  are  to  teach  his  pupils  what 
he  has  undertaken,  aud  to  have  a special 
care  over  their  morals.  See  1 Stark.  R. 
421. 

SCIENDUM,  Eng.  law.  The  name 
given  to  a clause  inserted  in  the  record 
by  which  it  is  made  “ known  that  the 
justice  here  in  court,  in  this  same  term, 
delivered  a writ  thereupon  to  the  deputy 
sheriff  of  the  county  aforesaid,  to  be 
executed  in  due  form  of  law."  Lee’s 
Diet.  art.  Record. 

SCIENTER,  knowingly. 

2.  — A man  may  do  many  acts  which 
are  justifiable  or  not,  as  he  is  ignoraut  or 
not  ignorant  of  certain  facts.  He  may 
pass  a counterfeit  coin,  when  he  is  igno- 
rant of  its  being  counterfeit,  and  is  guilty 
of  no  offence ; but  if  he  knew  the  coin 

j to  be  counterfeit,  which  is  called  the 
scienter,  he  is  guilty  of  passing  counter- 
feit mouey. 

3.  — A man  who  keeps  an  animal  which 
injures  some  person,  or  his  property,  is 

i answerable  for  damages,  or  in  some  cases 
he  may  be  indicted  if  he  had  a know- 
ledge of  such  animal’s  propensity  to  do 
injury.  3 Rlackst.  Comm.  154  ; 2 Stark. 
Ev.  i78;  4 Campb.  198;  2 Str.  1264; 

2 Esp.  482;  Hull.  N.  P.  77;  Burr. 
12092;  2 Lev.  172;  Lord  Raym.  110; 

1 R.  & A.  620 ; 2 C.  M.  & R.  496 ; 5 
0.  & P.  1 ; S.  C.  24  E.  0.  L.  R.  187; 
1 Leigh,  N.  P.  552,  553 ; 7 C.  & P. 
i 755. 

4.  — In  this  respect  the  civil  law  agrees 
I with  our  own.  Doinat,  Lois  Civ.  liv.  2, 

t.  8,  s.  2.  As  to  what  evidence  may  be 
I given  to  prove  guilty  knowledge,  geo 
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Arckb.  Cr.  PI.  109.  Vide  Animal;  | 

-Dw. 

SCILICET.  A Latin  adverb  signify- 1 
ing,  that  is  to  say,  to  wit,  namely. 

2. — It  is  a clause  to  usher  in  the  sen- 
tence of  another,  to  particularize  that 
which  was  too  general  before,  distribute 
what  was  too  gross,  or  to  explain  what 
was  doubtful  aud  obscure.  It  neither 
increases  nor  diminishes  the  premises  or  ' 
habendum,  for  it  gives  nothing  of  itself ; 
it  may  make  a restriction  when  the  pre- 
ceding words  may  be  restrained.  Hob. 
171  ; 1 P.  Wins.  18;  Co.  Lit.  180  b, 
note  (1). 

8. — When  the  scilicet  is  repugnant  to 
the  precedent  matter,  it  is  void ; for  ex- 
ample, when  a declaration  in  trover  states 
that  the  plaintiff  on  the  third  day  of 
May  was  possessed  of  certain  goods  which 
on  the  fourth  day  of  May  curne  to  the 
defendant’s  hands,  who  afterwards,  to 
wit,  on  the  first  day  of  May  converted 
them,  the  scilicet  was  rejected  as  sur- 
plusage. Cro.  Jac.  428;  and  vide  6 
Biun.  15;  8 Saund.  291,  note  (1),  and 
the  eases  there  cited.  This  word  is  some- 
times abbreviated,  f».  or  sst. 

SCIKE  FACIAS,  remedies , practice. 
The  name  of  a judicial  writ,  founded 
upon  some  record,  and  requiring  the  de- 
fendant to  show  cause  why  the  plaintiff 
should  not  have  the  advantage  of  such 
record,  or,  when  it  is  issued  to  repeal 
letters-patent,  why  the  record  should  not 
be  annulled  and  vacated.  8 Sell.  Pr. 
187;  Grab.  Pr.  649 ; 2 Tidd’s  Pr.  982; 
2 Arch.  Pr.  76;  Bac.  Abr.  h.  t. 

2.  — It  is,  however,  considered  as  an 
action,  and  in  the  nature  of  a new  origi- 
nal. Skin.  682 ; Com.  455. 

3.  — The  scire  facias  against  a bail, 
against  pledges  in  replevin,  to  repeal  let- 
ters-patent,  or  the  like,  is  an  original 
proceeding;  but  when  brought  to  revive 
a judgment  after  a year  and  a day,  or 
upon  the  death  or  marriage  of  the  par- 
ties, when  in  the  latter  case  one  of  them 
is  a woman,  or  when  brought  on  a judg- 
ment quando,  &c.,  against  an  executor, 
it  is  but  a continuation  of  the  original 
action.  Vide  1 T.  H.  888.  Vide  gene- 
rally, 11  Vin.  Ah.  1;  19  Viu.  Ab.  I 
280 ; Bac.  Ab.  Execution,  H ; Bac.  i 
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Ab.  h.  t. ; 2 Saund.  72  e,  note  3 ; Docfc 
PI.  436. 

Scire  facias  ad  audiendum  er- 
ror es.  The  name  of  a writ  which  is 
sued  out  after  the  plaintiff  in  error  has 
assigned  his  errors.  F.  N.  B.  20 ; Bae. 
Ab.  Error  F. 

Scire  facias  ad  disprobanpum 
dkbitum.  The  name  of  a writ  in  use 
in  Pennsylvania,  which  lies  by  a defen- 
dant in  foreign  attachment  against  the 
plaintiff,  in  order  to  enable  him,  within 
a year  and  a day  next  ensuing  the  time 
of  payment  to  the  plaintiff  in  the  attach- 
ment, to  disprove  or  avoid  the  debt  re- 
covered against  him.  Act  relating  to  tho 
Commencement  of  actions,  s.  61,  passed 
June  18th,  1836. 

Scire  feci,  in  practice , is  the  return 
of  the  sheriff,  or  other  proper  officer,  to 
the  writ  of  scire  facias,  when  it  has  been 
served ; scire  feci , “ I have  made  known.” 

Scire  fieri  inqi  iry,  Eng.  law.  The 
name  of  a writ,  the  history  of  the  origin 
of  which  is  as  follows : when  on  an  ex- 
ecution dc  bonis  testatoris  against  an 
executor  the  sheriff  returned  nulla  bona 
and  also  a decastavit,  a feri  facias , de 
bonis  propriis,  might  formerly  have  been 
issued  against  the  executor,  without  a 
previous  inquisition  finding  a dcrastovit 
and  a scire  facias.  But  the  most  usual 
practice  upon  the  sheriff's  return  of 
nulla  bona  to  a fieri  fu'ias  de  bonis  tes- 
ta/oris, was  to  sue  out  a special  writ  of 
fieri  facias  de  bonis  testatoris , with  a 
clause  in  it,  li  ct  si  tibi  constaro,  potorit,” 
that  the  executor  had  wasted  the  goods, 
then  to  levy  dc  Um is  propriis.  This  was 
the  practice  in  the  king’s  bench  till  the 
time  of  Charles  I. 

2.  — In  the  common  pleas  a practice 
had  prevailed  in  early  times  upon  a sug- 
gestion in  the  special  writ  of  fieri  facias 
of  a devastavit  by  the  executor,  to  direct 
the  sheriff  to  inquire  by  a jury,  whether 
the  executor  had  wasted  the  goods,  and 
if  the  jury  found  he  had,  then  a scire 
facias  wjls  issued  out  against  him,  aud 
unless  he  made  a good  defence  thereto,  an 
execution  de  /ton  is  propriis  was  awarded 
against  him. 

3.  — The  practice  of  the  two  courts 
being  differeut  several  cases  were  brought 
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into  the  king's  bench  on  error,  and  at 
last  it  became  the  practice  of  both  courts, 
for  the  sake  of  expedition,  to  incorporate 
the  fieri  facia*  inquiry,  and  scire  facias 
into  one  writ,  thence  called  a scire  fieri 
inquiry,  u name  compounded  of  the  first 
words  of  the  two  writs  of  wire  facias 
and  fieri  facias,  and  that  of  inquiry,  of 
which  it  consists. 

4.  — This  writ  recites  the  Ju  ri  facia t 
dr  ion  is  testator  is  sued  out  on  the  judg- 
ment ugaiust  the  executor,  the  return  of 
nulla  Ijona  by  the  sheriff,  and  then  sug- 
gesting that  the  executor  had  sold  and 
converted  the  goods  of  the  testator  to 
the  value  of  the  debt  and  damages  re- 
covered ; commands  the  sheriff  to  levy 
the  said  debt  and  damages  of  the  goods 
of  the  testator  in  the  hands  of  the  ex- 
ecutor, if  they  could  he  levied  thereof, 
but  if  it  should  appear  to  him  by  the 
inquisition  of  a jury  that  the  executor 
had  wasted  the  goods  of  the  testator, 
thou  the  sheriff  is  to  warn  the  executor 
to  appear,  Ac.  If  the  judgment  had 
been  either  by  or  against  the  testator  or 
intestate,  or  both,  the  writ  of  fieri  facias 
recites  that  fact,  and  also  thut  the  court 
liad  adjudged,  upon  a scire  facias  to  re- 
vive the  judgment,  that  the  executor  or 
administrator  should  have  execution  for 
the  debt,  Ac.  Clift’s  Entr.  659 ; Lilly’s 
Entr.  064  ; 3 Rich.  Pr.  K.  13.  523. 

5.  — Although  this  practice  is  some- 
times adopted,  yet  the  most  usual  pro- 
ceeding is  by  action  of  debt  on  the 
judgment,  suggesting  a decastacit,  be- 
cause in  the  proceeding  by  scire  fieri 
inquiry  the  plaintiff  is  not  entitled  to 
costs,  uuless  the  executor  appears  and 
pleads  to  the  scire  facias.  1 JSaund.  219, 
n.  (8.)  See  2 Archb.  Pr.  934. 

SCLTE.  The  settiug  or  standing  of 
any  place.  The  seat  or  situation  of  u 
capital  messuage,  or  the  ground  ou  which 
it  stood.  Jacob,  L.  D.  h.  t. 

SCOLD.  A woman  who  by  her  habit 
of  scolding  becomes  u nuisance  to  the 
neighbourhood,  is  called  a common  scold. 
Vide  Common  Scold. 

SCOT  AND  LOT,  Eng.  law.  The 
name  of  a customary  contribution,  laid 
upon  all  the  subjects  according  to  their 
ability. 


SCRIPT,  conv.  The  original  or  prin- 
cipal instrument,  where  there  are  part 
and  counterpart.  Vide  CJurograyh j 
J\irt ; Rescript. 

SCRIVENER.  A persou  whose  busi- 
ness it  is  to  write  deeds  and  other  in- 
struments for  others;  a conveyancer. 

2.  — Money  scriveners  are  those  who 
are  engaged  in  procuring  money  to  be 
lent  ou  mortgages  aud  other  securities, 
and  lending  such  money  accordingly. 
They  act  also  as  agents  for  the  purchase 
aud  sulc  of  rcul  estates. 

3.  — To  he  considered  a money  scrive- 
ner, a person  must  be  concerned  in  car- 
rying on  the  trade  or  profession  as  a 
means  of  making  a livelihood,  lie  must 
iu  the  course  of  his  occupation  receive 
other  men’s  moneys  into  his  trust  and 
custody,  to  lay  out  for  them  as  occasion 
offers.  3 Camp.  R.  538 ; 2 Esp.  Cas.  555. 

SCROLL,  is  a mark  made  with  a pen 
or  other  instrument  on  a writing  which 
is  to  supply  the  place  of  a seal. 

2. — In  some  of  the  states  this  has  all 
the  efficacy  of  a seal.  1 8.  A R.  72 ; 

1 Wash.  42;  2 McCord,  380;  4 Mc- 
Cord, 207  ; 3 Black f.  161 ; 3 Gill  A 
John.  234;  2 Iialst.  272.  Vide  Seal ; 

2 Serg.  A Rawle,  504  ; 2 Rep.  5 a ; 
Perk.  § 129.  In  others,  a scroll  has  no 
such  effect ; and  when  a suit  is  brought 
ou  au  instrument  scaled  with  a scroll, 
the  act  of  limitations  may  be  pleaded  to 
it,  as  to  a simple  contract.  2 Rand.  446 ; 
6 Iialst.  174;  5 John.  239;  1 lilnckf. 
241  ; Griff.  Law  Keg.  answers  to  ques- 
tion No.  1 10. 

SCUTAGE,  old  Eng.  law.  The  name 
of  a tax  or  contribution  raised  for  the 
use  of  the  king’s  armies  by  those  who 
held  lands  by  knight’s  service. 

8C V REGEMOTE.  The  name  of  a 
court  among  the  8axons.  It  was  the 
court  of  the  shire,  iu  Latin  called  curia 
com  it  at  us,  and  the  principal  court  among 
the  Saxons.  It  was  holdcn  twice  a year 
for  determining  all  causes  both  ecclesias- 
tical and  secular. 

SE  DEFEJS'DENDO,  criminal  law, 
defending  himself. 

2. — Homicide,  se  defendendo,  is  that 
which  takes  place  upon  a sudden  ren- 
counter, where  two  persons  upon  a sud- 
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den  quarrel,  without  premeditation  or 
malice,  fight  upon  equal  terms,  and  one, 
before  u mortal  stroke  has  been  given, 
declines  any  further  combat,  and  retreats 
os  far  as  he  enn  with  safety,  and  kills  his 
adversary,  through  necessity,  to  avoid 
immediate  death.  2 Swift’s  Dig.  289 ; 
Pamphl.  Hep.  of  Selfridge's  Trial  iu 
1805;  Hawk.  hk.  1,  c.  11,  s.  13;  1 
Kiiss.  on  Or.  543 ; Due.  Ah.  Murder,  &e. 
F 2. 

SEA.  The  ocean ; the  great  mass  of 
waters  which  surrounds  the  land,  and 
which  probably  extends  from  pole  to 
pole,  covering  nearly  three  quarters  of 
the  globe.  Waters  within  the  ebb  and 
flow  of  the  tide,  are  to  be  considered  the 
sea.  Gilp.  K.  52(5. 

2.  — The  sea  is  public  and  common  to 
all  people,  and  every  person  has  an  equal 
right  to  navigate  it,  or  to  fish  there.  Aug. 
on  Tide  Wat.  44  to  49 ; Dane’s  Abr. 
c.  G8,  a.  3,  4 ; I nst  2,  1 , 1 ; and  to  laud 
upon  the  sett  shore , (q.  v.) 

3.  — Every  nution  has  jurisdiction  to 
the  distance  of  a cannon  shot,  fq.  v.,)  or 
marine  league  over  the  water  adjacent  to 
its  shore,  2 Crunch,  187,  234 ; 1 Cir- 
cuit Hep.  62 ; Bynk.  Qu.  Dub.  J uris. 
6 1 ; 1 Azuni  Mur.  Law,  204  ; lb.  185 ; 
Vittel,  207« 

Sea  letter  or  sea  brief,  maritime ! 
law , is  a document  which  should  be  fouud  ' 
on  board  of  every  neutral  ship ; it  spe- 1 
cities  the  nature  and  quantity  of  the 
cargo,  the  place  from  whence  it  comes, 
and  its  destination.  Chit.  Law  of  .Nat.  | 
197  ; 1 John.  192. 

Sea  shore,  property,  is  that  space  of 
land,  on  the  border  of  the  sea,  which  is 
alternately  covered  and  left  dry,  by  the 
rising  uml  fulling  of  the  tide ; or,  in  | 
other  words,  that  space  of  land  between 
high  ami  low  water  marks,  llargr.  Tr.  | 
12;  6 Mass.  435,  439;  1 Dick.  180, 
182  ; 5 Day,  22. 

2.  — Generally,  the  sea  shore  belongs 
to  the  public.  Angell  on  Tide  Wat.  34, 

5 ; 3 Kent’s  Com.  347. 

3.  — By  the  ltomau  law,  the  shore  in- 
cluded the  land  as  far  as  the  greatest 
wave  extended  in  winter;  est  autem  lit • 
l us  mar  is,  quale  n us  hibernus,  Jluctus 
maximus  cxcurrit.  Inst.  lib.  2,  t.  1,  s.  3. 


Lit/us  publicum  est  eaten  us  qua  maxime 
Jluctus  ejccastuat.  Dig.  lib.  50,  t.  16,  s. 
112. 


4. — The  Civil  Code  of  Louisiana  seems 
to  have  followed  the  law  of  the  Institutes 
and  the  Digest,  for  it  enacts,  art.  442, 
that  the  “ sea  shore  is  that  space  of  land 
over  which  the  waters  of  the  sea  are 
spread  in  the  highest,  water,  during  the 
winter  season."  Vide  5 Hob.  Adm.  It. 
182;  Dough  425;  1 Didst.  It.  1;  2 
Hull.  Ab.  170;  Dyer,  326  ; 5 Co.  107; 
Bac.  Ab.  Courts  of  Admiralty,  A;  1 
Am.  Law  Mag.  76;  16  Pet.  It.  234, 
367 ; Ang.  on  Tide  Waters,  Index,  tit. 
Shore ; 2 Bligh’s  N.  S.  146;  5 M.  & 
\\ . 327 ; Men.  Quest,  de  Droit,  mots 
lti v age  de  la  mcr;  Inst.  2,  1,  1 ; 22 
Maine,  It.  350.  Dor  the  law  of  Mass, 
vide  Dune’s  Ab.  c.  68,  a 3,  4. 

Sea  weed.  A species  of  grass  which 
grows  in  the  sea. 

2.  — When  cast  upon  land,  it  belougs 
to  the  owner  of  the  land  adjoining  the 
sea  shore ; upon  the  grounds  that  it  in- 
creases gradually,  that  it  is  useful  as 
manure  and  a protection  to  the  ground, 
and  that  it  is  some  compensation  fur  tho 
encroachments  of  the  sea  upon  the  land. 
2 John.  It.  313,  323.  Vide  5 Verm. 

| It.  223. 

3.  — The  French  differs  from  our  law 
in  this  respect,  as  sea  weeds  there,  when 
cast  on  the  beach,  belong  to  the  first 
occupant.  Dali.  Diet.  Propriety,  art.  3, 

S »*-  128. 

S ea-wortii  i n ess,  mcr.  law,  is  the 
ability  of  a ship  or  other  vessel  to 
make  a sea  voyage  with  probable  safety : 
there  is,  in  every  insurance,  whether  on 
ship  or  goods,  an  implied  warranty  that 
the  ship  shall  lie  worthy  when  she  sails 
on  the  voyage  insured ; that  is,  that  she 
shall  be,  “ tight,  staunch,  and  strong, 
properly  manned,  provided  with  all  ne- 
cessary stores,  and  in  all  respects  fit  for 
the  intended  voyage."  Marsh.  Ins.  153; 
2 Phil.  Ev.  60;  10  Johns.  K.  58. 

2.  — The  following  rules  have  been 
established  in  regard  to  the  warranty  of 
sea-worthiness. 

3.  — 1.  That  it  is  of  no  consequence 
whether  the  insured  was  aware  of  the 
condition  of  the  ship,  or  not.  llis  inn 
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cencc  or  ignorance  is  no  answer  to  the 
fact  that  the  ship  was  not  sea-worthy. 

4.  — 2.  The  opinion  of  carpenters  who 
have  repaired  the  vessel,  however  they 
may  strengthen  the  presumption  that  the 
ship  is  sea-worthy,  when  it  is  favourable, 
is  not  conclusive  of  the  fact  of  sea- 
worthiness. 4 Dow’s  Hep.  2(39. 

5.  — 3.  The  presumption,  prima  facie, 
is  for  sea-worthiness.  1 Dow’s  K.  330. 
And  it  is  presumed  that  a vessel  con- 
tinues sea-worthy,  if  she  was  so  at  the 
inception  of  the  risk.  20  Pick.  389. 
See  1 Kiev.  252. 

6.  — 4.  Any  sort  of  disrepair  left  in 
the  ship,  by  which  she  or  the  cargo  may 
suffer,  is  a breach  of  the  warranty  of  sea- 
worthiness. 

7.  — 5.  A deficiency  of  force  in  the 
crew,  or  of  skill  in  the  master,  mate,  Ac. 
is  a want  of  sea-worthiuess.  1 Campb. 
1 ; 14  East,  R.  481.  But  if  there  was 
once  a sufficient  crew,  their  temporary 
absence  will  not  be  considered  a breach 
of  the  warranty.  2 Bam.  A Aid.  73  ; 1 
John.  Cas.  184;  1 Pet.  183. 

8.  — 6.  A vessel  may  be  rendered  not 
sea-worthy  by  being  overloaded.  2 Barn. 
A AM.  820. 

9.  — 7.  When  the  sea-worthiness  arises 
from  justifiable  ignorance  of  the  cause  of 
the  defect,  and  is  discovered  and  reme- 
died before  any  injury  occurs,  it  is  not 
to  be  considered  as  a defect,  lb.  See, 

gjanerally,2  John.  124,  I29j  John. 
(Jus.  7(5;  1 John.  241 ; 1 Caines,  217  ; 
3 S.  A It.  25 ; 1 Whart.  399. 

SEAL,  conveyancing,  ctmtracts.  A 
seal  is  an  impression  upon  wax,  wafer, 
or  some  other  tenacious  substance  capa- 
ble of  being  impressed.  5 Johns.  It. 
239.  Lord  Coke  defines  a seal  to  be 
wax,  with  an  impression.  3 Inst.  169. 
“ Sujillnm ,”  says  he,  “ estccra  impressa, 
quia  cent  sine  impression e non  ejft  aiy il- 
ium.” This  is  the  coinmou  law  defini- 
tion of  a seal.  Perk.  129;  134;  Bro. 
tit.  Faits,  17,  30;  2 Leon.  21  ; 5 John. 
239;  2 Caines,  R.  3(32;  21  Pick.  it. 
417. 

2. — But  in  Pennsylvania,  New  Jersey, 
and  the  southern  and  western  states 
generidly,  the  impression  upon  wax  has 
been  disused,  and  a circular,  oval,  or 


square  mark,  opposite  the  name  of  the 
signer  has  the  same  effect  as  a seal : the 
shupo  of  it  however  is  indifferent;  and 
it  is  usually  written  with  a pen.  2 Serg. 
A ltawle,  503 ; 1 Dull.  63 ; 1 Serg.  A 
Rawlc,  72;  1 Watts,  It.  322  ; 2 Didst. 
It.  272. 

3.  — A notary  must  use  his  official 
seal,  to  authenticate  his  official  acts,  and 
a scroll  will  not  answer.  4 Blaekf.  It. 
185.  As  to  the  effects  of  a seal,  vide 
Phil.  Ev.  Index,  h.  t.  Vide,  generally, 
13  Yin.  Ab.  19;  4 Kent,  Com.  444; 
7 Caines’ s Cas.  1 ; Com.  Dig.  Fait, 
(A  2.) 

4.  — Merlin  defines  a seal  to  be  a plate 
of  metal  with  a flat  surface  on  which  is 
engraved  the  arms  of  u prince  or  nation 
or  private  individual,  or  other  device, 
with  which  an  impression  may  be  made 
on  wax  or  other  substance  on  p&pcr  or 
parchment,  in  order  to  authenticate  them  : 
the  impression  thus  made  is  also  called 
a soul.  Report,  mot.  Sceau ; 3 McCord’s 
R.  583;  5 Whart.  It.  568. 

5.  — When  a seal  is  affixed  to  an  in- 
strument, it  makes  it  a specialty,  (q.  v.) 
and  whether  the  seal  be  uilixcd  by  a eor- 
poration  or  an  individual  the  effect  is  the 
same.  15  Wend.  256. 

6.  — Where  an  instrument  concludes 
with  the  words,  “ witness  our  hands  and 
seals,”  and  is  signed  by  two  persons, 
with  only  one  seal,  the  jury  may  infer, 
from  the  face  of  the  paper,  that  the  per- 
son who  signed  last,  adopted  the  seal  of 
the  first.  6 Penn.  St.  Rep.  802.  Vide 
9 Am.  Jur.  290-297  ; 1 Ohio  Rep.  368; 
3 John.  470;  12  John.  76;  as  to  the 
origin  and  use  of  seals,  Addis,  ou  Cout. 
6 ; Sen  til. 

SsAb-OFFice,  in  Kni/ fish  practice , is 
the  office  at  which  certain  judicial  writs 
arc  scaled  with  the  prerogative  seal,  aud 
without  which  they  are  of  no  authority. 
The  officer  whose  duty  it  is  to  seal  such 
writs  is  called  u sealer  of  writs.” 

Ska i.  ok  the  United  States,  govern- 
ment. The  seal  used  by  the  United 
States  in  congress  assembled,  shall  be  the 
seal  of  the  United  States,  viz.  : Arms 
pale  ways  of  thirteen  pieces  argeut  and 
gules ; a chief  azure ; the  escutcheon  on 
the  breast  of  the  American  eagle  dis- 
! e 
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player  proper,  holding  in  his  dexter 
talon,  an  olive  branch,  and  in  his  sinis- 
ter, a bundle  of  thirteen  arrows,  all  pro- 1 
per,  and  in  his  beak  a scroll,  inscribed  ' 
with  this  motto  u E jduribus  utium” — 
For  the  Chest:  over  the  head  of  the 
eagle  'which  appears  above  the  escutcheon,  ^ 
a glory,  or  breaking  through  a cloud, 
proper,  and  surrounding  thirteen  stars, 1 
forming  a constellation  argent  on  an 
azure  field. — Kkvkrsr,  a pyramid  un- 
finished. In  the  zenith  an  eye  in  a 
triangle,  surrounded  with  a glory  pro- 
per : over  the  eye,  these  words,  “Annuif 
ccvpti*”  ( )n  the  base  of  the  pyramid  j 
the  numerical  letters  MDCCLXXVi;  and 
underneath  the  following  motto,  u Novus 
ordosectornin.” — Resolution  of  congress, 
June  20,  1 7N2 ; Gordon’s  Dig.  art.  207. 

SEALS,  in  matters  of  succession.  On 
the  death  of  a person,  according  to  the 
laws  of  Louisiana,  if  the  heir  wishes  to 
ohtaiu  the  benefit  of  inventory,  and  the 
delays  for  deliberating,  he  is  bound  as 
soon  as  he  knows  of  the  death  of  the  de- 
ceased to  whose  succession  he  is  called, 
and  before  committing  any  act  of  heir- 
ship, to  cause  the  seals  to  be  uffixed  on  1 
the  effects  of  the  succession,  by  any 
judge  or  justice  of  the  peace.  Civ.  Code 
of  Lo.  art.  1027. 

2.  — In  ton  days  after  this  affixing  of 
the  seals,  the  heir  is  bound  to  present  a 
petition  to  the  judge  of  the  place  in 
which  the  succession  is  opened,  praying 
for  the  removal  of  the  seals,  and  that  a 
true  and  faithful  inventory  of  the  effects 
of  the  succession  be  made.  Ib.  art.  1028. 

3.  — In  case  of  vacant  estates,  and  es- 
tates of  which  the  heirs  are  absent  and 
not  represented,  the  seals,  after  the  de- 
cease, must  be  affixed  by  a judge  or 
justice  of  th<?  peace  within  the  limits  of 
his  jurisdiction,  and  may  be  fixed  by  him 
cither  ex  officio , or  at  the  request  of  the 
parties.  Civ.  Code  of  Lo.  art.  1070. 
The  seals  are  affixed  at  the  request  of 
the  parties,  when  a widow,  a testamen- 
tary executor,  or  any  other  person  who 
pretends  to  have  an  interest  in  a succes- 
sion or  community  of  property,  requires 
it.  Ib.  art.  1071.  They  are  affixed  ex 
officio,  when  the  presumptive  heirs  of  the 
deceased  do  not  all  reside  in  the  place 


where  he  died,  or  if  any  of  them  hapjxm 
to  be  absent,  lb.  art.  1072. 

4.  — The  object  of  placing  the  seals  on 
the  effect  of  a succession,  is  for  the  pur- 
pose of  preserving  them,  and  for  the 
interest  of  third  persons,  lb.  art.  1008. 

5.  — The  seals  must  be  placed  on  the 
bureaus,  coffers,  armoires  and  other 
things,  which  contain  the  effects  and 
papers  of  the  deceased,  and  on  the  doors 
of  the  apartments  which  contain  these 
things,  so  that  they  cannot  be  opened 
without  tearing  off,  breaking  or  altering 
the  seals.  Ib.  art.  1009. 

G. — The  judge  or  justice  of  the  peace 
who  affixes  the  seals,  is  bouud  to  appoint 
a guardian,  at  the  expense  of  the  succes- 
sion, to  take  care  of  the  seals  and  of  the 
effects  of  which  an  account  is  taken  at 
the  end  of  the  proces-vcrbal  of  the  affix- 
ing of  the  seals ; the  guardian  must  be 
domiciliated  in  the  place  where  the  inven- 
tory is  taken.  Ib.  art.  1079.  And  the 
judge  when  he  retires  must  take  with 
him  the  keys  of  all  things  and  apartments 
upou  which  the  seals  have  been  affixed. 
Ib. 

7. — The  raising  of  the  seals  is  done 
by  the  judge  of  the  place,  or  justice  of 
the  peace  appoiuted  by  him  to  that  effect, 
in  the  presence  of  the  witnesses  of  the 
vicinage,  in  the  same  manner  as  for  the 
affixing  of  the  seals.  Ib.  art.  1084. 

Sec,  generally,  Benefit  of  Inventory; 
Succession  ; Code  de  Pro.  Civ.  2c  part, 
lib.  1, 1. 1, 2,  3 ; Diet,  de  Jurisp.  Sccll6. 

SEAMAN.  A sailor;  a mariner;  one 
whose  business  is  navigation.  2 Boulay- 
Paty,  Dr.  Com.  232;  Code  de  Com- 
merce, art.  2G2  ; Laws  of  Oleron,  art.  7 ; 
Laws  of  Wisbuy,  art.  19.  The  term 
seamen,  in  its  most  enlarged  sense,  in- 
cludes the  captain  as  well  as  other  per- 
sons of  the  crew;  in  a more  confined 
signification  it  extends  only  to  the  com- 
mon sailors,  3 Pardes.  n.  007 ; the  mate, 
1 Pet.  Adm.  Dec.  240 ; the  cook  and 
steward,  2 Id.  208,  are  considered  ns  to 
their  rights  to  sue  in  the  admiralty,  as 
common  seamen ; and  persons  employed 
on  board  of  steamboats  and  lighters, 
engaged  in  trade  or  commerce,  on  tide 
water,  are  within  the  admiralty  jurisdic- 
tion, while  those  employed  in  ferry  boats 
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arc  not.  Gilp.  R.  203,  532  ; and  per- 
sons who  do  not  contribute  their  aid  in 
navigating  the  vessel  or  to  its  preserva- 
tion in  the  course  of  their  occupation,  as 
musicians,  are  not  to  be  considered  as 
seamen  with  a right  to  sue  in  the  admi- 
ralty for  their  wages.  Gilp.  11.  510.  See 

1 Bell's  Com.  509,  5th  ed. ; 2 Rob. 
Adm.  R.  232 ; Dual.  Adm.  Pr.  h.  t. 

2.  — Seamen  are  employed  either  in 
merchant  vessels  for  private  service,  or 
in  public  vessels  for  the  service  of  the 
United  States. 

3.  — 1.  Seamen  in  the  merchant  ves- 
sels are  required  to  enter  into  a contract 
in  writing  commonly  called  shipping 
articles,  (q.  v.)  This  contract  being 
entered  into,  they  are  bound  under  se- 
vere penalties,  to  render  themselves  on 
board  the  vessel  according  to  the  agree- 
ment : he  is  not  at  liberty  to  leave  the 
ship  without  the  consent  of  the  captain 
or  commanding  officer,  and  for  such 
absence,  when  less  than  forty-eight 
hours,  he  forfeits  three  days’  wages  for 
every  day  of  absence;  and  when  the 
absence  is  more  than  forty-eight  hours, 
at  one  time,  he  forfeits  all  the  wages  due 
to  him,  and  all  his  goods  and  chattels 
which  were  on  board  the  vessel,  or  in 
any  store  where  they  may  have  been 
lodged  at  the  time  of  bis  desertion,  to 
the  use  of  the  owners  of  the  vessel  and 
liable  for  damages  for  hiring  other  hands. 
They  may  be  imprisoned  for  desertion 
until  the  ship  is  ready  to  sail. 

4.  — On  board  a seaman  is  bound  to 
do  his  duty  to  the  utmost  of  his  ability; 
and  when  his  services  are  required  for 
extraordinary  exertions,  either  in  conse- 
quence of  the  death  of  other  seamen,  or 
on  account  of  unforeseen  perils,  he  is  not 
entitled  to  an  increase  of  wages,  although 
it  may  have  been  promised  to  him.  2 
Campb.  317 ; Peake’s  N.  P.  Rep.  72 ; 1 
T.  R.  73.  For  disobedience  of  orders 
be  may  be  imprisoned  or  punished  with 
stripes,  but  the  correction  (q.  v.)  must 
be  reasonable  ; 4 Mason,  508  ; Bee,  101 ; 

2 Day,  294;  1 Wash.  C.  0.  K.  316  ; 
and,  for  just  cause,  may  be  put  ashore 
in  a foreign  country.  1 Pet.  Adm.  R. 
186;  2 Ibid.  268;  2 East,  Rep.  145. 

5.  — Seamen  are  entitled  to  their 
\ ol.  LI. — 32 


wages,  of  which  one  third  is  due  at 
every  port  at  which  the  vessel  shall  un- 
lade aud  deliver  her  cargo,  before  the 
voyage  be  ended  ; and  at  the  end  of  the 
voyage  an  easy  aud  speedy  remedy  is 
given  them  to  recover  all  unpaid  wages. 
When  taken  sick  a seaman  is  entitled  to 
medical  advice  and  aid  at  the  expense  of 
the  ship  : such  expense  being  considered 
in  the  nature  of  additional  wages,  aud  jis 
constituting  a just  remuneration  for  his 
labour  and  services.  Gilp.  435,  447 ; 
2 Mason,  641;  2 Mass.  R.  541. 

6.  — The  right  of  seamen  to  wages  is 
founded  not  in  the  shipping  articles,  but 
in  the  services  performed.  Bee,  395 ; 
aud  to  recover  such  wages  the  seaman 
has  u triple  remedy,  against  the  vessel, 
the  owner,  aud  the  master.  Gilp.  592  ; 
Ben,  264, 

7.  — When  destitute  in  foreign  ports, 
American  consuls  and  commercial  agents 
are  required  to  provide  for  them,  aud  for 
their  passages  to  some  port  of  the  United 
States,  in  a reasonable  manner,  at  the 
expense  of  the  United  .States  ; and  Ame- 
rican vessels  are  bound  to  take  such 
seamen  on  board  at  the  request  of  the 
consul,  hut  not  exceeding  two  men  for 
every  hundred  tons  of  the  ship,  and 
tratisf>ort  them  to  the  United  States,  on 
such  terms,  not  exceeding  ten  dollars  for 
each  person,  as  may  be  agreed  on.  Vide, 
generally,  Story’s  Laws  U.  8.  Index,  h. 
t.j  3 Kent,  Com.  136  to  156;  Marsh. 
Ins.  90 ; Poth.  Mar.  Contr.  translated 
by  Cushing,  Index,  h.  t. ; 2 Bro.  Civ. 
and  Adm.  Law,  155. 

8.  — 2.  Seamen  in  the  public  service 
are  governed  by  particular  laws. 

SEAMEN’S  FUND.  By  the  act  of 
10  July,  1798,  a provision  is  made  for 
raising  a fund  for  the  relief  of  disabled 
and  sick  seamen : the  master  of  every 
vessel  arriving  from  a foreign  |>ort  into 
the  United  States  is  required  to  pay  to 
the  collector  of  customs  at  the  rate  of 
twenty  cents  per  mouth  for  every  seaman 
employed  on  board  of  his  vessel,  which 
sum  he  may  retaiu  out  of  the  wages  of  such 
seaman  : vessels  engaged  in  the  coasting 
trade,  and  boats,  rafts  or  flats  navigating 
the  Mississippi,  with  intention  to  proceed 
to  New'  Orleans,  arc  also  laid  under  simi- 
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Inr  obligations.  The  fund  thus  raised  is  such  goods  ; and  if  any  shall  be  found, 
to  be  employed  by  the  president  of  the  to  seize  and  secure  the  same  for  trial; 
United  States  as  circumstances  shall  re-  and  all  such  goods,  wares,  and  mcrehau- 
qtiiro,  for  the  benefit  and  convenience  of  disc,  on  which  the  duties  shall  not  have 
sick  and  disabled  American  seamen.  Act  been  paid,  or  secured  to  be  paid,  shall 
of  3 March,  1802,  s.  1.  be  forfeited. 

2. — By  the  act  of  congress,  passed  Search,  practice.  An  examination 


seaman  is  discharged  in  a foreign  conn-  cumbranees,  against  real  estate.  The 
try  with  his  own  consent,  or  when  the  certificate  given  by  the  officer  as  to  the 
ship  is  sold  there,  he  shall,  in  addition  result  of  such  examination  is  also  called 
to  his  usual  wages,  l>e  paid  three  months’  a search. 

wages  into  the  hands  of  the  American  2. — Conveyancers  and  others  who 

consul,  two  thirds  of  which  are.  to  be  cause  searches  to  1m3  made  ought  to  be 

paid  to  such  seaman,  on  his  engagement  very  careful  that  they  should  lx;  correct, 
ou  board  any  vessel  to  return  home,  and  with  regard,  1,  to  the  time  during  which 
the  remaining  one  third  is  retained  in  the  person  against  whom  the  search  has 
aid  of  a fund  for  the  relief  of  distressed  beeu  made  owned  the  premises;  2,  to  the 
American  seamen  in  foivigu  ports.  See  property  searched  against,  which  ought 
11  John.  K.  06;  12  John.  Rep.  143;  to  be  properly  described;  3,  to  the  form 

I Mason,  It.  45;  4 Mason,  It.  541;  of  the  certificate  of  search. 

Kdw.  Adm.  It.  239.  Search,  right  of,  mar.  law.  The 

SEARCH,  crim.  late.  An  examina-  right  existing  in  a belligerent  to  examine 
tion  of  a man’s  house,  premises  or  person,  and  inspect  the  papers  of  a neutral  vessel 
for  the  purpose  of  discovering  proof  of  at  sea.  Ou  the  continent  of  Europe,  this 
his  guilt  in  relation  to  some  crime  or  is  called  the  right  of  visit.  Dolloz,  Diet, 
misdemeanor  of  which  he  is  accused.  mots  Prises  Mari  times,  n.  104-111. 

2. — The  constitution  of  the  United  2. — The  right  does  not  extend  to  ex- 

States,  Amendments,  art.  4,  protects  the  amine  the  cargo;  nor  does  it  extend  to 
people  from  unreasonable  searches,  and  a ship  of  war,  it  being  strictly  eoulined 
seizures.  8 Story,  Const.  § 1895;  llawle,  to  the  searching  of  merchant  vessels. 
Const,  eh.  10,  p.  127;  10  John.  R.  263;  The  exercise  of  the  right  is  to  prevent 

II  John.  It.  500;  3 Crunch,  447.  the  commerce  of  contribund  goods.  Al- 
8. — By  the  act  of  March  2,  1799,  s.  though  frequently  resisted  by  powerful 

6#,  1 Story’s  L.  U.  S.  632,  it  is  enacted,  neutral  nations,  yet  this  right  appears 
that  every  collector,  naval  officer,  and  now  to  bo  fixed  beyond  contravention, 
surveyor,  or  other  person  specially  ap-  The  penalty  for  violently  resisting  this 
pointed,  by  either  of  them,  for  that  pur-  right  is  the  confiscation  of  the  property 
pose,  shall  have  full  power  and  authority  so  withheld  from  visitation.  Unless  in 
to  enter  any  ship  or  vessel,  in  which  extreme  cases  of  gross  abuse  of  his  right 
hey  shall  have  reason  to  suspect  any  by  a belligerent,  the  neutral  has  uo  right 
goods,  wares,  or  merchandise,  subject  to  to  resist  a search.  1 Kent,  Com.  154 ; 
duty,  are  concealed,  and  therein  to  scorch  2 Bro.  Civ.  and  Adm.  Law,  319;  Mann, 
for,  seize,  and  secure,  any  such  goods,  Comm.  B.  3,  c.  11. 
wares,  or  merchandise;  and  if  they  shall  SlARCH  warrant,  crim.  law.  prac- 
huve  cause  to  suspect  a concealment  tire,  is  a warrant  (q.  v.)  requiring  the 
thereof  in  any  particular  dwelling-house,  officer  to  whom  it  is  addressed,  to  search 
store,  building,  or  other  place,  they  or  a house  or  other  place  therein  specified) 
either  of  them  shall,  upon  proper  appli-  for  property  therein  alleged  to  have  been 
cation,  on  oath,  to  any  justice  of  the  stolen;  and  if  the  same  shall  be  found 
peace,  be  entitled  to  a warrant  to  enter  upon  such  search,  to  bring  the  goods  so 
such  house,  store,  or  other  place,  (in  the  found,  together  with  the  body  of  the  per- 
day  time  only,)  and  there  to  search  for  [ son  occupying  the  same,  who  is  named, 
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before  the  justice  or  other  officer  grant- 
ing t he  warrant,  or  some  other  justice  of 
the  peace,  or  other  lawfully  authorized 
officer.  It  should  be  given  under  the 
hand  and  seal  of  the  justice,  and  dated. 

2.  — The  constitution  of  the  United 
States,  amendments,  art.  4,  declares  that 
“ the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  sei- 
zures, shall  not  be  violated;  and  no 
warrants  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to 
be  searched,  and  the  person  or  things  to 
be  seized.” 

3. — Lord  Hale,  2 P.  C.  149,  150,  re- 1 
commends  great  caution  in  granting  sucli 
warrants.  1 . That  they  be  not  grunted 
without  oatli  made  before  a justice  of  a 
felony  committed,  and  that  the  com- 1 
plaiuant  has  probable  cause  to  suspect 1 
they  arc  iu  such  a house  or  place,  and 
his  reasons  for  such  suspicion.  2.  That 
such  warrants  express  that  the  search 
shall  be  made  iu  day  time.  3.  That  they  j 
ought  to  be  directed  to  a constable  or 
other  proper  officer,  and  not  to  a private 
person.  4.  A search  warrant  ought,  to 
command  the  officer  to  bring  the  stolen 
goods  and  the  person  in  whose  custody 
the}’  arc,  before  some  justice  of  the 
peace.  Vide  1 Chit.  Cr.  Law,  57,  (54 ; 
4 Inst.  170;  Hawk.  B.  2,  c.  13,  s.  17, 
n.  0;  11  St.  Tr.  321 ; 2 Wils.  149,  291; 
Burn’s  Just.  h.  t. ; Williams’s  Just.  h.  t. 

SEARCHER,  Eng.  law.  An  officer 
of  the  customs,  whose  duty  it  is  to 
examine  and  search  all  ships  outward 
bound,  to  ascertain  whether  they  have 
any  prohibited  or  uncustomed  goods  on 
board. 

SECK.  This  word  has  two  significa- 
tions, 1,  it  means  a warrant  of  remedy 
by  distress.  Litt.  s.  218;  and  vide  Rent. 
2.  It  imports  want  of  present  fruit  or 
profit,  as  in  the  case  of  the  reversion 
without  rent  or  other  service  except 
fealty.  Co.  Litt.  151  b,  note  (5). 

SECOND.  A measure  equal  to  one 
sixtieth  part  of  a minute.  Vide  Mea- 
sure. 

Second  DELIVERANCE,  practice , is 
the  name  of  a writ  given  by  statute  of 


Westminster  the  second,  13  Edw.  1,  c. 
2,  founded  on  the  record  of  a funner 
action  of  replevin,  2 Inst.  341.  It  com- 
mands the  sheriff,  if  the  plaintiff  make 
him  secure  of  prosecuting  his  claim,  and 
returning  the  chattels  which  were  ad- 
judged to  the  defendant  by  reason  of 
the  plaintiff's  default,  to  make  deliver- 
ance. On  being  uonsuited,  the  plaintiff 
in  rcpleviu  might,  at  common  law,  have 
brought  another  replevin,  and  so  iu  itifir 
nit um,  to  the  intolerable  vexation  of  the 
defendant.  The  statute  of  Wesminster 
restrains  the  plaintiff*  when  uonsuited 
from  so  doing,  but  allows  him  this  writ, 
issuing  out  of  the  original  record,  iu 
order  to  have  the  same  distress  delivered 
again  to  him,  on  his  giviug  the  like 
security  as  before.  3 Bl.  Com.  150; 
Hamm.  N.  1J.  495;  E.  N.  B.  68;  19 
Yin.  Ah.  1. 

Second  surcharge,  writ  of.  The 
name  of  a writ  issued  in  Englaud  agaiust 
a commoner  who  has  a second  time  sur- 
charged the  common.  3 Bl.  Com.  239. 

SECONDARY,  Eng.  law.  An  offi- 
cer who  is  second  or  next  to  the  chief 
officer;  as  secondaries  to  the  prothono- 
taries  of  the  courts  of  king’s  bench  or 
common  pleas;  secondary  of  the  remem- 
brancer in  the  exchequer,  &c.  Jacob, 
L.  D.  h.  t. 

SECONDS,  crim.  law,  are  those  per- 
sons who  assist,  direct  and  support  others 
engaged  in  fighting  a duel. 

2. — As  they  are  often  much  to  blame 
in  iuciting  the  duellists  to  their  rash  act, 
and  as  they  arc  always  assisting  iu  the 
commission  of  the  crime,  the  laws  gene- 
rally punish  them  with  severity;  but,  in 
consequence  of  the  false  ideas  too  gene- 
rally entertained  on  the  subject  of  honour, 
they  are  too  seldom  enforced. 

SECRET,  that  which  is  not  to  be 
revealed. 

2.  — Attorneys  and  counsellors,  who 
have  been  trusted  professionally  with  the 
secrets  of  their  clients,  are  not  allowed 
to  reveal  them  in  a court  of  justice.  The 
right  of  secrecy  belougs  to  the  client,  and 
not  to  the  attorney  and  counsellor. 

3.  — As  to  the  matter  communicated, 
it  extends  to  all  cases  where  the  client 
applies  for  professional  advice  or  assist- 
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anoe ; and  it  does  not  appear  that  the 
protection  is  qualified  by  any  reference 
to  proceedings  ponding  or  in  contempla-  • 
tion.  Story,  Kq.  PI.  § 600  j 1 Milne 
A K.  104;  8 Sim.  R.  467. 

8. — Documents  confided  professionally 
to  the  counsel  cannot  be  demanded,  un- 
less indeed  the  parly  would  himself  be 
bound  to  produce  them.  Haro  on  Discov.  j 
171.  Grand  jurors  art?  sworn  the  com- 
monwealth's secrets,  their  fellows  and 
their  own  to  keep.  Vide  Confidential 
coinmimiaition * ; Witne**. 

SECRET,  ritjht *.  It  is  a knowledge 
of  something  which  is  unknown  toothers, 
out  of  which  a profit  may  be  made;  for 
cxumple,  an  invention  of  a machine,  or 
the  discovery  of  the  effect  of  the  coiubi- : 
nation  of  certain  matters. 

2. — Instances  have  occurred  of  secrets 
of  that  kind  being  kept  for  many  years, 
but  they  are  liable  to  constant  detection. 
As  such  secrets  are  not  property,  the 
possessors  of  them  in  general  prefer 
making  them  public,  and  securing  the 
exclusive  right  for  years,  under  the  pa- 
tent laws,  to  keeping  them  in  an  insecure 
manner,  without  them.  See  Phil,  on 
Pat.  ch.  15;  Gods,  on  Pat.  171;  Dav. 
Pat.  Cas.  429;  8 Ves.  215;  2 Ves.  & 
B.  218;  2 Mer.  446;  8 Mer.  157;  1 
Jac.  A \V.  894  ; 1 Pick.  448  ; 4 Mason, 
15;  8 B.  A P.  (130. 

SECRETARY.  An  officer  who,  by 
order  of  his  superior,  writes  letters  and 
other  instruments.  He  is  so  called  be- 
cause he  is  possessed  of  the  secret*  of  his 
employer.  This  term  was  used  in  France 
in  1848,  and  in  England  the  term  secre- 
tary was  first  applied  to  the  clerks  of  the 
king,  who  being  always  near  his  person 
were  called  clerk*  of  the  secret,  and  in  the 
reign  of  Henry  VIII.  the  term  secretary 
of  state  came  into  it. 

Secretary  OF  LEGATION,  is  an  officer 
employed  to  attend  a foreign  mission, 
mid  to  perform  certain  duties  as  clerk. 

2. — 11  is  salary  is  fixed  by  the  act  of 
congress  of  May  1,  1810,  s.  1,  at  such  a 
sum  as  the  president  of  the  United  States 
may  allow,  not  exceeding  two  thousand 
dollars. 

8. — The  salary  of  a secretary  of  em- 
bassy, or  the  secretary  of  a minister 


plenipotentiary  is  the  same  as  that  of  a 
secretary  of  legation. 

Secretary  op  the  navy,  govern- 
ment. This  officer  is  appointed  by  the 
president.  His  duties  are  to  execute  all 
such  orders  as  ho  shall  receive  from  the 
president,  relative  to  the  procurement  of 
naval  stores  and  materials,  and  the  con- 
struction, armament,  equipment  and  em- 
ployment of  vessels  of  war ; as  well  as 
all  other  matters  connected  with  the 
naval  establishment  of  the  United  States; 
act  of  80th  April,  1798,  s.  1,  1 Story’s 
Laws,  498  ; he  appoints  his  own  clerks 
and  subordinate  officers.  Various  other 
duties  are  imposed  uj>on  him  by  sundry 
acts  of  congress.  Vide  Gordon’s  Dig. 
art.  370  to  375. 

2. — His  salary  is  six  thousand  dollars. 
Act  of  20th  Feb.  1819,  8 Story's  Laws, 
1720. 

Secretary  of  state  of  the  United 
States,  government.  He  is  the  prinei- 
pal  officer  in  the  Department  of  State , 
?q.  v.)  He  shall  perform  such  duties  as 
shall  be  enjoined  on  or  entrusted  to  him 
by  the  president,  agreeably  to  the  con- 
stitution, relative  to  the  correspondences, 
commissions  or  instructions  to  or  with 
public  ministers  or  consuls  from  the 
United  States,  or  to  negotiations  with 
foreign  states  or  princes,  or  to  memorials 
or  other  applications  from  foreign  public 
ministers  or  foreigners,  or  to  such  other 
matters  respecting  foreign  affairs  as  the 
president  of  the  United  States  shall  as- 
sign to  such  department.  The  secretary 
shall  conduct  the  business  of  his  deport- 
ment in  such  manner  as  the  president 
shall,  from  time  to  time,  order  or  in- 
struct. Act  of  27th  July,  1 789 ; act  of 
loth  Sept.  1789,  s.  1.  Besides  these 
general,  there  are  various  laws  which 
impose  upon  him  inferior  uud  less  im- 
portant duties. 

2. — His  salary  is  six  thousand  dollars 
per  annum.  A<  t of  20th  Feb*  1 8 1 0. 

Secretary  of  the  treasury  op  the 
United  States,  government.  He  is  an 
officer  appointed  by  the  president.  His 
principal  duties  are,  1,  to  superintend 
the  collection  of  the  revenue;  2,  to 
digest,  prepare,  and  lay  before  congress 
at  the  commencement  of  every  session,  a 


SEC 


SEC 


501 


report  on  the  subject  of  finance ; 3,  to 
annex  to  the  annual  estimates  of  the  ap- 
propriations required  for  the  public  ser- 
vice, a statement  of  the  appropriations 
for  the  service  of  the  year,  which  may 
have  been  made  by  former  acts  ; 4,  to 
give  such  information  to  either  house  of 
congress,  respecting  all  matters  connected 
with  his  otfice.  Besides  these,  there  are 
other  minor  duties  imposed  upon  him  by 
various  acts  of  congress. 

2. — His  salary  is  six  thousand  dollars. 
Gord.  Big.  art.  249  to  202. 

Secretary  fob  tub  department 
of  WAR,  government.  This  officer  is 
appointed  by  the  president.  He  is  re- 
quired to  perform  and  execute  such  du- 
ties as  shall,  from  time  to  time,  be  en- 
joined on  or  entrusted  to  him  by  the 
president,  agreeably  to  the  constitution, 
relative  to  military  commissions  or  to 
the  land  forces,  or  warlike  stores  of  the 
United  States,  or  to  such  other  matters 
respecting  military  affairs  as  the  presi- 
dent shall  assign  to  the  Department  of 
war,  (q.  v.)  or  relative  to  grouting  of 
lands  to  persons  entitled  thereto  for  mi- 
litary services  rendered  to  the  United 
States,  or  relative  to  Indian  affairs.  Act 
of  27th  Aug.  1789,  1 Story’s  Laws,  31. 

2.  — His  salary  is  six  thousand  dollars 
per  annum.  Act  of  20th  Feb.  1819,  3 
Story’s  Laws,  1720. 

3.  — Various  other  duties  are  imposed 
upon  the  secretary  by  sundry  acts  of 
congress.  Vide  Story’s  Laws,  Index, 
Departments,  Ac. ; Gordon’s  Dig.  art.  308 
to  382. 

SECTA,  pleading.  In  ancient  times 
the  plaintiff  was  required  to  establish  the 
truth  of  his  declaration  in  the  first  in- 
stance, and  before  it  was  culled  in  ques- 
tion upon  the  pleading,  by  the  simul- 
taneous production  of  his  sects,  that  is,  a 
number  of  persons  prepared  to  confirm 
his  allegations.  Bract  214,  a. 

2. — The  practice  of  thus  producing  a 
sceta,  gave  rise  to  the  very  ancient  for- 
mula almost  invariably  us«h1  at  the  con- 
clusion of  a declaration,  as  entered  on 
the  record,  et  vote  producit  xcctam  ; and, 
though  the  actual  production  has,  for 
many  centuries,  fallen  into  disuse,  the 
formula  still  remains.  Accordingly,  ex- 


cept the  count  on  a writ  of  right,  and  in 
dower,  all  declarations  constantly  con- 
clude thus,  u And  therefore  he  brings  his 
suit,”  Ac.  The  court  on  a writ  of  right, 

I did  not,  in  ancient  times,  conclude  with 
the  ordinary  production  of  suit,  but  with 
the  following  formula  peculiar  to  itself, 
‘ Et  quod  tale  sit  jus  suutn  offert  disra- 
tionnre  per  corpus  tabs  liberi  hominis,’ 
Ac.  and  it  concludes,  at  the  present  day, 
with  uu  abbreviated  translation  of  the 
same  phrase.  “ And  that  such  is  his 
right,  he  offers,”  Ac.  The  count  in  dower 
is  an  exception  to  the  rule  in  question, 
and  concludes  without  any  production  of 
suit,  a peculiarity  which  appears  always 
to  have  belonged  to  that  action.  Stcph. 
PI.  427,  8;  3 Bl.  Com.  395;  Gilb.  C. 
P.  48;  1 (’hit,  PI.  899. 

SECTION  OF  LAND.  The  lands  of 
the  United  States  are  surveyed  into  par- 
cels of  six  hundred  and  forty  acres ; each 
such  parcel  is  called  a section.  1 Story's 
L.  U.  S.  422. 

2. — These  sections  are  divided  in  half 
sections,  each  of  which  contains  three 
hundred  and  twenty  acres,  and  into  quar- 
ter sections  of  one  hundred  and  sixty- 
acres  each. 

SECTORES.  Among  the  Romans 
the  bidders  at  an  auction  were  so  called. 
BaU  on  Auct.  2. 

TO  SECURE.  To  protect,  insure,  or 
save  a right. 

2. — The  constitution  of  the  United 
States,  art.  1,  s.  8,  gives  power  to  con- 
gress “ to  promote  the  progress  of  science 
and  the  useful  arts  by  securing,  for 
limited  times,  to  authors  and  inventors 
the  exclusive  right  to  their  respective 
writings  and  discoveries.”  The  inventor 
of  a machine,  has  the  right  to  it  exclu- 
sively, at  common  law,  and  the  author  a 
right  to  his  manuscript.  But  they  may 
abandon  the  right  by  publishing  the 
book  without  having  secured  a copy- 
right, (q.  v.)  or  by  using  publicly  the 
machine,  and  suffering  others  to  use  it, 
without  having  obtained  a patent,  (q.  v.) 
Vide  Secret. 

SECURITY.  That  which  renders  a 
matter  sure ; an  instrument  which  ren- 
ders certain  the  performance  of  a con- 
tract, The  terra  is  also  sometimes  applied 
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to  designate  n person  who  becomes  the 
surety  for  another,  or  who  engages  him- 
self for  the  performance  of  another's 
contract.  See  3 Black f.  It.  481. 

Skouritv  for  COSTS,  in  practice.  In 
some  courts  there  is  a rule  that,  when  the 
plaintiff  resides  abroad  he  shall  give 
security  for  costs,  and  until  that  has 
boon  done,  when  demanded,  he  cannot 
proceed  in  his  action. 

2.  — This  is  a right  which  the  defend- 
ant must  claim  in  proper  time,  for  if  he 
once  waives  it,  ho  cannot  afterwards 
claim  it  ; the  waiver  is  seldom,  or  per- 
haps never  expressly  made,  but  is  gene- 
rally implied  from  the  acts  of  the 
defendant.  When  the  defendant  had 
undertaken  to  accept  short  notice  of  trial, 
2 Ben.  Bl.  598 ; © Taunt.  UT'J  j 

issue  joined,  and  when  lie  knew  of  plain- 
tiff1 s residence  abroad  ; or,  with  such 
knowledge,  when  the  defendant  takes 
any  step  in  the  cause ; them;  several  acts 
will  amount  to  a waiver.  5 Barn.  A 
Aid.  TO-J  : S.  C.  1 Dow.  A Ryl.  848  : 

1 M.  A:  I*.  80;  S.  C.  17  E.  <J.  L.  U. 
164.  Vide  3 John.  Ch.  R.  520  ; 1 John. 
Ch.  Hep.  202  ; 1 Vos.  jun.  896. 

3.  — The  fact  that  the  defendant  is  out 
of  the  jurisdiction  of  the  court,  will  not, 
alone,  authorize  the  requisition  of  secu- 
rity for  costs ; he  must  have  his  domicil 
abroad.  1 Ves.  jr.  396.  When  the 
defendant  resides  abroad,  he  will  lx;  re- 
quired to  give  such  security,  although  he 
is  a foreign  prince.  33  E.  C.  L.  Hep. 
214.  Vide  11  & & Kawle,  121  ; 1 
Miles,  R.  321  ; 2 Miles,  402. 

8 EC  US.  Otherwise. 

SEDITION,  crime*,  consists  in  the 
raising  commotions  or  disturbances  in 
the  state;  it  is  a revolt  against  legitimate 
authority.  Erskine,  Brine.  Laws  Scot], 
b.  4,  t.  4,  s.  14;  Dig.  Lib.  49,  t.  16,  1. 
3,  § I!). 

2. — The  distinction  between  sedition 
and  treason  consists  in  this,  that  though 
its  ultimate  object  is  a violation  of  the 
public  peace,  or  at  least  such  a course  of 
measures  as  evidently  engenders  it,  yet  j 
it  docs  not  aim  at  direct  and  open  vio- 
lence against  the  laws,  or  the  subversion  ' 
of  the  constitution.  Alis.  Criin.  Law  of 
Scotl.  580. 


3.  — The  obnoxious  and  obsolete  act 
of  July  14,  1798,  1 Story’s  Laws  U.  S. 
543,  was  called  the  sedition  law,  because 
its  professed  object  was  to  prevent  dis- 
turbances. 

4.  — lu  the  Scotch  law,  sedition  is 
either  verbal  or  real.  Verbal  is  inferred 
from  the  uttering  of  words  tending  to 
create  discord  l>etween  the  king  and  his 
people;  real  sedition  is  generally  com- 
mitted by  convoeating  together  any  con- 
siderable number  of  people,  without 
lawful  authority,  under  the  pretence  of 
redressing  some  public  grievance,  to  the 
disturbing  of  the  public  peace.  Ersk.  ut 
supra. 

•SEDUCTION.  The  offence  of  a man 
who  abuses  the  simplicity  and  confidence 
of  a woman  to  obtain  by  false  promises 
what  she  ought  not  to  grant. 

2. — The  woman  being  part ictywcrimi- 
nis,  lias  no  remedy  for  the  mere  seduc- 
tion, nor  is  there,  to  the  discredit  of  the 
law,  a direct  remedy  in  her  parents. 
The  seducer  may  bo  sued,  though  not 
directly  • *r  ostensibly  for  the  seduction; 
but  for  the  consequent  inability  to  per- 
form those  services  for  which*  she  was 
! accountable  to  her  master,  or  to  her 
jiarcnt,  who,  for  this  purpose,  is  obliged 
, to  assume  that  less  endearing  relation  ; 
and  if  it  cannot  be  proved  that  she  filled 
that  office,  the  action  cannot  be  sustained. 
7 -Mann.  &Gr.  1033.  It  follows,  there- 
fore, that  when  the  daughter  is  of  full 
age,  ami  the  father  is  not  entitled  to  her 
services,  and  actually,  she  is  not  in  his 
services,  the  father  cau  maintain  no 
action  for  the  seduction.  5 Harr.  & J. 
27  ; 1 Wend.  447  ; 3 Pennsyl.  49;  10 
John.  115.  Vide  2 Watts,  474;  9 
John.  387;  2 Wend.  459;  5 Bowen, 
lOti;  2 Penn.  583;  6 Munf.  587;  2 
A.  K.  Marsh.  128;  2 Overt.  93;  9 
John.  K.  387;  2 New  Reports,  476; 
6 East,  387;  Peake’s  Hep.  253;  11 
East,  24;  5 East,  45  ; 2 T.  R.  4 ; 2 
Srlw.  N.  P.  1001  ; 2 Phil.  Ev.  156;  3 
Chitt.  Bl.  Cora.  140,  n.;  7 Com.  Dig. 
318  ; 6 M.  A W.  55. 

SEIGNIOR  or  SEIGNEUR,  among 
the  feudists,  signified  lord  of  the  fee. 
P.  N.  B.  23.  The  most  extended  signi- 
| fication  of  this  word  includes  not  only  a 
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lord  or  peer  of  parliament,  but  is  applied 
to  the  owner  or  proprietor  of  a thing  ; 
lienee,  the  owner  of  a hawk,  and  the 
master  of  a fishing  vessel,  is  called  a 
seigneur.  37  Edw.  3,  c.  19;  Barr,  on 
the  Stat.  258. 

SEIGNIORY,  Eng.  fate.  The  rights 
of  a lord  as  such  in  lands.  Swinb.  174. 

SEISIN,  estates,  is  the  possession  of, 
an  estate  of  freehold,  8 N.  II.  Rep.  57 ; 
3 Ilamm.  220;  3 Litt.  134;  4 Mass,  j 
408;  seisin  was  used  in  contradistine- 
tion  to  that  precarious  kind  of  possession 
by  which  tenants  in  villenage  held  their 
lands,  which  was  considered  to  be  the 
possession  of  their  lords  in  whom  the 
freehold  continued. 

2.  — Seisin  is  either  in  fad  or  in  fate. 

3.  — Where  a freehold  estate  is  con- 
veyed to  a person  by  feoffment,  with 
livery  of  seisin,  or  by  any  of  those  con- 
veyances which  derive  their  effect  from 
the  statute  of  uses,  he  acquires  a seisin 
in  deed  or  in  fact,  and  a freehold  in  deed  : 
but  where  the  freehold  comes  to  a per- 
son by  act  of  law,  as  by  descent,  he  only 
acquires  a seisin  in  law’,  that  is,  a right 
of  possession,  and  his  estate  is  called  a 
freehold  in  law. 

4. - — The  seisin  in  law,  which  the  heir 
acquires  on  the  death  of  his  ancestor, 
may  lie  defeated  by  the  entry  of  a stran- 
ger, claiming  a right  to  the  land,  which 
is  called  an  abatement,  (q.  v.) 

5.  — The  actual  seisin  of  an  estate  may 
be  lost  by  the  forcible  entry  of  a stran- 
ger who  thereby  ousts  or  dispossesses 
the  owner : this  act  is  called  a disseisin, 

oi-  ▼•) 

6.  — According  to  Lord  Mansfield,  the 
various  alterations  which  havo  been 
made  in  the  law  for  the  last  three  centu- 
ries, “ have  left  us  but  the  name  of 
feoffment,  seisin,  tenure,  and  freeholder, 
without  any  precise  knowledge  of  the 
thing  originally  signified  by  these 
Bounds.” 

7.  — In  the  United  States,  a convey- 
ance by  deed  executed  and  acknowledged, 
and  properly  recorded  according  to  Taw, 
and  the  descent  cast  upon  the  heir,  are, 
in  general,  considered  as  a seisin  iu  deed 
without  entry ; and  a grant  by  letters- 
patcut  from  the  commonwealth  has  the 
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same  effect.  4 Mass.  R.  546;  7 Mass. 
R.  494  ; 15  Mass.  R.  214  ; 1 Munf.  R. 
170.  The  recording  of  a deed  is  equiva- 
lent to  livery  of  seisin.  4 Mass.  546. 

8. — In  Pennsylvania,  Connecticut, 
Massachusetts  and  Ohio,  seisin  means 
merely  ownership,  and  the  distinction 
between  scisiu  in  deed  and  in  law  is  not 
known  in  practice.  Walk.  Intr.  324, 
330;  1 Hill.  Abr.  24  ; 4 Day,  R.  305; 
4 Mass.  R.  489  ; 14  Pick.  R.  224.  A 
patent  by  the  commonwealth,  iu  Ken- 
tucky, gives  a right  of  entry,  but  not 
actual  seisin.  3 Bibb,  Rep.  57.  Yido 
1 Inst.  31  ; 19  Yin  Ah.  306;  Dane's 
Abr.  c.  104,  a.  3;  4 Kent,  Com.  2, 
381;  Cruise’s  Dig.  t.  1,  §23;  Toull. 
Dr.  Civ.  Fr.  liv.  3,  t.  1,  c.  1,  n.  80; 
Poth.  Trait e des  Fiefs,  part  1,  c.  2;  3 
Sumn.  11.  170.  Yidc  Livery  of  Seisin. 

•SEIZURE,  practice.  The  act  of 
taking  possession  of  tin*  property  of  a 
person  condemned  by  the  judgment  of  a 
competent  tribunal,  to  pay  a certain  sum 
of  money,  by  a sheriff,  constable,  or  other 
officer,  lawfully  aut homed  thereto,  by 
virtue  of  an  execution,  for  the  purple 
of  having  such  property  sold  according  to 
law  to  satisfy  the  judgment.  By  seizure 
is  also  meant  the  taking  possession  of 
goods  for  a violation  of  a public  law  ; as 
the  taking  possession  of  a ship  for 
attempting  au  illicit  trade.  2 Crunch, 
1*7  ; 0 Cowcn,  404;  4 Wheat.  100;  1 
CiaUis.  75;  2 Wash.  C.  C.  127,  567. 

2.  — The  seizure  is  complete  as  soon 
ns  the  goods  are  within  the  power  of  the 
officer.  3 ltawle’s  Rep.  401  ; 16  Johns. 
Rep.  287 ; 2 Nott  A:  McCord,  392  ; 2 
Rawle's  ltcp.  142  ; Wats,  on  Slier.  172; 
Com.  Dig.  Execution,  C 5. 

3.  — The  taking  of  part  of  the  goods 
in  a house,  however,  by  virtue  of  a fieri 
facias  in  the  name  of  the  whole,  is  a 
good  seizure  of  all.  8 East,  R.  474. 
As  the  seizure  must  he  made  by  virtue 
of  an  exccutiou,  it  is  evident  that  it  can- 
not he  made  after  the  return  day.  2 
Caincs’s  Rep.  243 ; 4 John.  R.  450. 
Yide  l)<>or  ; I /oust  ; Starch  Warrant 

SELECTI  JU DICES.  Among  the 
Romans  were  judges  who  were  selected 
very  much  like  our  juries.  They  were 
returned  by  the  prmtor,  drawn  by  lot, 
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subject  to  bo  challenged,  and  sworn.  3 
111.  Coin.  300. 

SELF  DEFENCE,  crim.  laic,  is  the 
right  to  protect  one’s  person  and  pro- 
perty from  injury. 

2.  — It  will  be  proper  to  consider,  1, 
the  extent  of  the  right  of  self  defcuoe; 
2,  by  whom  it  may  be  exercised  j 3, 
against  whom  ; 4,  for  what  causes. 

3.  — 1.  As  to  the  extent  of  the  right, 
it  may  bo  laid  down,  first,  that  when 
threatened  violence  exists,  it  is  the  duty 
of  the  person  threatened  to  use  all  pru- 
dent and  precautionary  measures  to  pre- 
vent the  attack ; for  example,  if  by 
closing  a door  which  was  usually  left 
open,  one  could  prevent  an  attack,  it 
would  bo  prudent,  and  perhaps  the  law 
might  require,  that  it  should  be  closed, 
in  order  to  preserve  the  peace,  and  the 
aggressor  might  in  such  case  be  held  to 
bail  for  his  good  behaviour  j secondly, 
if,  after  having  taken  such  proper  pre- 
cautions, a party  should  be  assailed,  he 
may  undoubtedly  repel  force  by  force, 
but  in  most  instances  he  cannot  under 
the  pretext  that  be  bus  been  attacked, 
use  force  enough  to  kill  the  assailant  or 
hurt  him  after  he  has  secured  himself 
from  danger;  as,  if  a person  unarmed 
enters  a house  to  commit  a larceny, 
wliilo  there  he  does  not  threaten  any 
one,  nor  does  any  act  which  manifests 
an  intention  to  hurt  any  one,  and  there 
are  a number  of  persons  present,  who 
may  easily  secure  him,  no  one  will  be 
justifiable  to  do  him  any  injury,  much 
less  to  kill  him  ; he  ought  to  be  secured 
and  delivered  to  the  public  authorities. 

I Jut  when  an  attack  is  made  by  a thief 
uiider  such  circumstances,  and  it  is  im- 
possible to  ascertain  to  what  extent  he 
may  push  it,  the  law  does  not  require 
the  party  assailed  to  weigh  with  great 
nicety  the  probable  extent  of  the  attack, 
and  ue  may  use  the  most  violent  means 
against  his  assailant,  even  to  the  taking 
of  his  life.  For  homicide  may  be  excused, 

dejhuimdo,  where  a man  has  no 
other  probable  means  of  preserving  his 
life  from  one  who  attacks  him,  while  in 
the  commission  of  a felony,  or  even  on 
a sudden  quarrel,  he  beats  him,  so  that 
he  is  reduced  to  this  inevitable  neces- 


sity. Hawk.  bk.  2,  c.  11,  s.  18  ; and 
the  reason  is  that  when  so  reduced,  he 
cannot  call  to  his  aid  the  power  of  society 
or  of  the  commonwealth,  and,  being  un- 
protected by  law,  he  reaasumes  his  natu- 
ral rights,  which  the  law  sanctions,  of 
killing  his  adversary  to  protect  himself. 
Toull.  Dr.  Oiv.  Fr.  liv.  1,  tit.  1,  n.  210. 
See  Painph.  Hep.  of  Selfridge’s  Trial  in 
1800  ; 2 Swift’s  Ev.  283. 

4.  — 2.  The  party  attacked  nmy  un- 
doubtedly defend  himself,  and  the  law 
further  sanctions  the  mutual  and  recip- 
rocal defence  of  such  us  stand  in  the 
near  relations  of  huslwind  and  wife, 
parent  and  child,  and  master  and  ser- 
vant. In  these  cases  if  the  party  him- 
self or  any  of  these  his  relations  lie 
forcibly  attacked  in  his  person  or  pro- 
perty, it  is  lawful  for  him  to  repel  force 
by  force,  for  the  law  iu  these  cases 
respects  the  passions  of  the  human  mind, 
and  makes  it  lawful  in  him,  when  exter- 
nal violence  is  offered  to  a man  himself, 
or  those  to  whom  he  bears  so  near  a 
connexion,  to  do  that  immediate  justice 
to  which  he  is  prompted  by  nature,  and 
which  no  prudcutiul  motives  are  strong 
enough  to  restrain.  2 Roll.  Ah.  540 ; 
1 Chit.  Pr.  592. 

5.  — 3.  The  party  making  the  attack 
may  be  resisted,  and  if  several  persons 
join  in  such  attack  they  may  all  be  re- 
sisted, and  one  may  be  killed  although 
he  may  not  himself  have  given  the  im- 
mediate cause  for  such  killing,  if  by  his 
presence  and  his  acts,  he  has  aided  the 
assailant.  See  Conspiracy. 

0. — 4.  The  cases  for  which  a man 
may  defend  himself  are  of  two  kinds, 
lirst,  when  a felony  is  attempted,  and, 
secondly,  when  no  felony  is  attempted 
or  apprehended. 

7. — 1st.  A man  may  defend  himself, 
and  even  commit  a homicide  for  the  pre- 
vention of  any  forcible  and  atrocious 
crime,  which  if  completed  would  amount 
to  a felony ; and  of  course  under  the 
like  circumstances,  mayhem,  wounding 
and  battery  would  be  excusable  at  com- 
mon law.  1 East,  P.  C.  271  j 4 BL 
Com.  180.  A man  may  repel  force  by 
force  iu  defence  of  his  person,  property 
or  habitation,  against  auy  one  who  muui- 
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fonts,  intends,  attempts,  or  endeavours, 
by  violence  or  surprise,  to  commit  a for- 
cible felony,  such  as  murder,  rape,  rob- 
bery,  arson,  burglary  and  the  like.  In 
these  cases  he  is  not  required  to  retreat, 
but  he  may  resist,  and  even  pursue  his 
adversary,  until  ho  has  secured  himself 
from  all  danger. 

8.  — 2d.  A man  may  defend  himself 
when  no  felony  has  been  threatened  or 
attempted;  1.  When  the  assailant  at- 
tempts to  beat  another  ami  there  is  no 
mutual  combat ; as,  where  one  meets 
another  and  attempts  to  commit  or  does 
commit  au  assault  and  battery  on  him, 
the  person  attacked  may  defend  himself; 
and  an  offer  or  attempt  to  strike  another, 
when  sufliciently  near  that  there  is  dan- 
ger, the  person  assailed  may  strike  first, 
he  is  not  required  to  wait  until  he  has 
been  struck.  Hull.  N.  P.  18 ; 2 Roll. 
Ah.  547. — 2.  When  there  is  a mutual 
combat  upon  a sudden  quarrel.  In  these 
cases  both  parties  are  the  aggressors,  and 
if  in  the  tight  one  is  killed,  it  will  be 
manslaughter  at.  least,  unless  the  sur- 
vivor can  prove  two  things,  1st.,  that 
before  the  mortal  stroke  was  given  he 
had  refused  any  further  combat,  and  hud 
retreat'd  as  far  as  he  oould  with  safety, 
and,  2dly,  that  he  killed  his  adversary  < 
from  necessity  to  avoid  his  own  destruc- 
tion. 

9.  — A man  may  defend  himself 
against  animals,  and  he  may  during  the 
attack  kill  them,  but  not  afterwards. 

1 Car.  & 1\  100;  13  Jolm.  312;  10 


John.  305. 


10. — As  a general  rule  no  man  is 
allowed  to  defend  himself  with  force  if , 
he  can  apply  to  the  law  for  redress,  and 
the  law  gives  him  a complete  remedy. 
See  Ajwi  ult ; Battery  ; Necessity  ; Tres- 
pass. 

SELECTMEN.  The  name  of  certain 
officers  in  several  of  the  United  States, 
who  are  invested  by  the  statutes  of  the 
several  states  with  various  power. 

SELLER,  contracts.  One  who  dis- 
poses of  a thing  in  consideration  of 
money ; a vendor. 

2. — This  term  is  more  usually  applied 
in  the  sale  of  chattels,  that  of  vendor  in 
the  sale  of  estates. 


3.  — The  duties  of  the  seller  are  1,  to 
deal  with  fairness;  2,  to  deliver  the 
tliingsoldatthe  time  and  place  appointed, 
and  to  take  care  of  it  until  delivery  ; but 
when  every  thing  the  seller  has  to  do 
with  the  goods  is  complete,  the  property 
and  the  risk  of  accident  to  the  goods, 
rests. in  the  buyer,  even  before  delivery 
or  payment.  Noy^s  Max.  ch.  24 ; 7 
East,  571  ; 2 Bl.  Com.  448  ; 3,  to  war- 
rant the  title  of  personal  property  when 
he  sells  it  as  his  own,  when  it  is  in  his 
possession.  2 Kent,  Com.  374;  1 Lord 
Kaym.  593  ; 1 Salk.  210. 

4.  — The  rights  of  the  seller  are,  1,  to 
bo  paid  the  price  agreed  upon ; 2,  to  be 
indemnified  for  any  expenses  he  may 
have  incurred  to  preserve  the  thing  sold 
for  the  buyer,  after  the  title  to  it  has 
passed  to  the  hitter;  3,  to  stop  the  thing 
in  transitu,  wheu  the  buyer  has  failed 
and  the  price  has  not  been  paid.  8ee 
Stopimyc  in  transitu.  Vide  Purchaser , 
and  the  authorities  there  cited. 

SEMBLE.  A French  word  which 
signifies  it  seems.  It  is  commonly  used 
before  the  statement  of  a point  of  law 
which  has  not  been  directly  settled,  but 
about  which  the  court  lmvc  expressed  an 
opinion,  and  intimated  what  it  is. 

SEMI-PROOF,  civ.  law.  1 ’resump- 
tions of  fact  lire  so  called.  This  degree 
of  proof  is  thus  defined  : “ Non  est  igno- 
randum,  probationem  semipleuam  earn 
esse,  per  quoin  rei  gestae  tides  aliqua  fit 
judici ; non  t&rnen  tanta  ut  jure  debeat 
in  pronuneiunda  sententia  earn  sequi.” 
Mascardus,  I)e  Prob.  vol.  1,  Quaest.  11, 
n.  1,  4. 

SEM  IN AUFRAGIUM.  A term  used 
by  Italian  lawyers,  which  literally  sig- 
nifies, hal/shiptcreck,  and  by  which  they 
understand  the  jetsam,  or  casting  mer- 
chandise into  the  sea  to  prevent  ship- 
wreck. Locre,  Esp.  du  Code  do  Com. 
art.  409.  It  also  signifies  the  state  of  a 
vessel  which  has  been  so  much  injured 
by  tempest  or  accident,  that  to  repair 
the  damages,  after  being  brought  luto 
port,  uud  prepare  her  for  sea,  would  cost 
more  than  her  worth.  4 Law  Rep.  120. 

SEMPER  PARATUS.  The  name 
of  a plea  by  which  the  defendant  alleges 
that  ue  has  always  bceu  ready  to  perform 
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what  is  demanded  of  him.  3 Bl.  Com. 
303.  The  same  as  Tout  tevips  pri*t, 
(1- T-) 

SEX.  This  is  said  to  W*  an  ancient  ( 
word  which  signified  justice.  Co.  Litt. ! 
61  a. 

SENATE,  government,  is  the  less 
numerous  brunch  of  the  legislature. 

2.  — The  constitution  of  the  United 
States,  article  1,  s.  3,  cl.  1,  directs  that 
“ the  senate  of  the  United  States  shall 
bo  composed  of  two  senators  from  each 
state,  chosen  by  the  legislature  thereof 
for  six  years ; and  each  senator  shall 
have  one  vote.”  “ The  vice  president  of 
the  United  States,”  to  use  the  language 
of  the  constitution,  art.  1,  s.  3,  cl.  4, 
“ shall  be  president  of  the  senate,  but 
shall  have  no  vote,  unless  they  be  equally 
divided.”  In  the  senate  each  state,  in 
its  political  capacity,  is  represented  upon 
a footing  of  perfect  equality,  like  a con- 
gress of  sovereigns  or  ambassadors,  or 
like  an  assembly  of  peers.  It  is  unlike 
the  house  of  representatives  where  the 
people  are  represented.  Story,  Const, 
ck.  10. 

3.  — The  senate  of  the  United  States 
is  invested  with  legislative,  executive  and 
judicial  powers. 

4.  — 1.  It  is  a legislative  body  whose 
concurrence  is  requisite  to  the  passage 
of  every  law.  It  may  originate  any  bill, 
except  those  for  raising  revenue,  which 
shall  originate  in  the  house  of  represen- 
tatives ; but  the  senate  may  propose  or 
concur  with  amendments  as  on  other 
bills.  Const,  art.  1,  s.  7,  cl.  1. 

5.  — 2.  The  senate  is  invested  with 
executive  authority  in  concluding  treaties 
and  making  appointments.  Vide  Pre- 
sident of  the  United  States  of  America. 

6.  — 3.  It  is  invested  with  judicial 
power  when  it  is  formed  into  a court  for 
the  trial  of  impeachments.  See  Courts 
of  the  United  States. 

7.  — In  most  of  tho  states  the  less 
numerous  branch  of  the  legislature  bears 
the  title  of  senate.  In  such  u body  the 
people  are  represented  as  well  as  in  tho 
other  house.  Vide  article  Congress ; 
and,  for  the  senates  of  the  several  states, 
the  name  of  each  state.  See,  also,  arti- 
cles Courts  of  the  United  States , I; 
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House  of  Representatives ; Vice  President 
of  the  United  States. 

SENATOR,  government , is  one  who 
is  a member  of  a senate. 

2. — “ Xo  person  shall  be  a senator  [of 
tho  national  senate]  who  shall  not  have 
attained  the  age  of  thirty  years,  and  Wen 
nine  years  a citizen  of  the  United  States, 
and  who  shall  not  when  elected,  be  an 
inhabitant  of  that  state  for  which  he 
shall  be  chosen.”  Const.  U.  S.  art.  1, 
s.  3,  cl.  5.  Vide  1 Kent,  Com.  224  j 
Story  on  the  Const.  § 720  to  730. 

SENATUS  CONSULTUM,  civ.  law. 
A decree  or  decision  of  the  Roman  sen- 
ate, which  bad  the  force  of  law. 

2. — When  the  Roman  people  had  so 
increased  that  there  was  no  place  where 
they  could  meet,  it  was  found  necessary 
to  consult  the  senate  instead  of  the  peo- 
ple, both  on  public  affairs  and  those 
which  related  to  individuals.  The  opin- 
ion which  was  rendered  on  such  an  occa- 
sion was  called  senatus  comndhtm.  Inst. 
1,  2,  5;  Clef  des  Lois  Rom.  h.  t. ; Merl. 
Report,  h.  t.  These  decrees  frequently 
derived  their  titles  from  the  names  of 
the  consuls  or  magistrates  who  proposed 
them ; as,  senatus-consultum  Claudi- 
anum,  Libonianura,  Volleianuin,  Ac. 
from  Claudius,  Libonius,  Valleius.  Ayl. 
Rand.  30. 

| SENESCHALLUS.  A steward.  Co. 
Litt.  01  a. 

I SENILITY.  The  state  of  Wing  old. 

2.  — Sometimes  in  this  state  it  is  ex- 
ceedingly difficult  to  know  whether  the 
individual  is  or  is  not  so  deprived  of  tho 
powers  of  his  mind  as  to  be  unable  to 
manage  bis  affairs.  In  general  senility 
is  merely  a loss  of  euergy  in  some  of  tho 
intellectual  operations,  while  the  affec- 
tions remain  natural  and  unperverted ; 
such  a state  may,  however,  be  followed 
by  actual  dementia  or  idiocy. 

3.  — When  on  account  of  senility  the 
party  is  unable  to  manage  his  affairs,  a 
committee  will  he  appointed  as  in  case 
of  lunacy.  1 Coll,  on  Lunacy,  00;  2 
John.  Ch.  R.  232;  12  Vcs.  440;  4 
Call’s  R.  423;  5 John.  Ch.  R.  158:  8 
Mass.  1*20;  2 Ves.  »Scn.  407;  1U  Vcs. 
285;  2 Cyclop,  of  Tract.  Med.  872. 
See  Aged  W itness. 
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SENIOR.  The  elder.  This  addition 
is  sometimes  made  to  a man's  name, 
when  two  persons  bear  the  same,  in 
order  to  distinguish  them.  In  practice 
when  nothing  is  mentioned,  the  senior  is 
intended.  8 Miss.  K.  59.  See  Junior. 

SENTENCE.  A judgment,  or  judi- 
cial declaration  made  by  a judge  in  a 
cause.  The  term  judgment  is  more 
usually  applied  to  civil,  and  sentence  to 
criminal  proceedings. 

2. — Sentences  are  final,  when  they  put 
an  end  to  the  case;  or  interlocutory, 
when  they  settle  only  some  incidental 
matter  which  has  arisen  in  the  course  of 
its  progress.  Vide  Aso  & Man.  Inst, 
lb  3,  t.  8,  c.  1. 

SERA  RALITER.  Separately. 

2. — This  word  is  sometimes  used  in 
indictments  to  show  that  the  defendants 
are  charged  separately  with  offences, 
which  without  the  addition  of  this  word, 
would  seem,  from  the  form  of  the  in- 
dictment, to  be  charged  jointly;  as,  for 
example,  when  two  persons  are  indicted 
together  for  perjury,  and  the  indict- 
ment states  that  A and  B came  before  a 
commissioner,  Ac.,  this  is  alleging  that 
they  were  both  guilty  of  the  same  crime, 
when  by  law  their  crimes  are  distinct, 
ami  the  indictment  is  vicious;  but  if  the 
word  scparalitcr  is  used,  then  the  affirma- 
tion is  that  each  was  guilty  of  a separate 
offence.  2 Hale,  P.  C.  174. 

SEPARATE  M AINTENANCE, 

contract*.  An  allowance  made  by  a hus- 
band to  bis  wife  for  her  separate  support 
and  maintenance. 

2. — When  this  allowance  is  regularly 
paid,  and  notice  of  it.  has  Isjcn  given,  no 
person  who  has  received  such  notice  will 
be  entitled  to  recover  against  the  hus- 
band for  necessaries  furnished  to  the 
wife,  because  the  liability  of  the  hus- 
band, depends  on  a presumption  of 
authority  delegated  by  him  to  the  wife, 
which  is  negatived  by  the  facts  of  the 
case.  2 Stark.  Ev.  G99. 

Skparatk  trial,  practice.  The  trial 
of  one  person  by  himself,  when  he  is 
jointly  indicted  with  others,  for  an  al- 
leged offence. 

2. — On  a joint  indictment  against  two 
or  more  defendants  for  a crime  or  mis- 


demeanor, it  is  in  tho  discretion  of  the 
court  whether  to  allow  a separate  trial 
for  each  prisoner,  or  to  order  the  whole 
of  them  to  be  tried  together.  1 I laid w. 
Rep.  81  ; 12  Wheat.  480;  5 Srrg.  A 
Rawle,  GO;  but  see  1 Pet.  C.  C.  Rep. 
118. 

SEPARATION,  in  contracts.  When 
the  husband  and  wife  agree  to  live  apart 
they  are  said  to  have  made  a separation. 

2.  — Contracts  of  this  kind  are  gene- 
rally made  by  the  husband  for  himself 
and  by  the  wife  with  trustees.  4 Paige’s 
R,  51G;  3 Paige’s  R.  483;  5 Bligh, 
N.  S.  330 ; 1 Dow  & Clark,  510.  This 
contract  does  not  affect  the  marriage,  and 
the  parties  may  at  any  time  agree  to  live 
together  as  husband  and  wife.  The  hua- 
bund  who  has  agreed  to  a total  separation 
cannot  bring  an  action  for  criminal  con- 
versation with  the  wife.  Roper,  Ilusb. 
and  Wife,  passim  ; 4 Yin.  Ab.  173  ; 2 
Stark.  Ev.  G98;  Shelf,  on  Mar.  & Div. 
ch.  6,  p.  008. 

3.  — Reconciliation  after  separation 
sujH-rscdc.s  special  articles  of  separation 
in  courts  of  law  and  equity.  1 Dowl. 
P.  C.  245;  2 Cox,  R.  105;  3 Bro.  0. 
<’.  619,  n. ; 11  Ves.  532.  Public  policy 
forbids  that  parties  should  I>e  permitted 
to  make  agreements  for  themselves  to 
hold  good  whenever  they  chose  to  live 
separate.  5 Bligh,  N S.  3 07,  375;  and 
see  1 Carr.  A P.  3G.  See  5 Bligh,  N.  S. 
339;  2 Dowl.  P.  C.  332;  2 C.  A M. 
388;  3 John.  Ch.  R.  521;  2 Sim.  A 
Stu.  372;  1 Edw.  R.  380;  Desaus.  R. 
45,  198 ; 1 Y.  A C.  28  ; 1 1 Ves.  526  ; 
2 East,  R.  283  ; 8 N.  II.  ltcp.  350  ; 1 
Hoff.  R.  1. 

SEPULCHRE.  The  place  where  a 
corpse  is  buried.  The  violation  of  sepul- 
chres is  a misdemeanor  at  common  law. 
Vide  Dead  /jodics. 

TO  SEQUESTER,  civil  and  ccclcs. 
laic.  To  renounce.  Example,  when  a 
, widow  comes  into  court  and  disclaims 
| having  any  thing  to  do,  or  to  intermeddle 
with  her  deceased  husband’s  estate,  sho 
is  said  to  sequester.  Jacob,  L.  D.  h.  t. 

SEQUESTRATION,  in  chancery 
* practice.  The  process  of  sequestration 
is  a writ  of  commission,  sometimes  di- 
rected to  the  sheriff,  but  most  usually, 
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to  four  or  more  commissioners  of  the 
complainant's  own  nomination,  authori- 
zing thorn  to  enter  upon  the  real  or  per- 
sonal estate  of  the  defendant,  and  to 
take  the  rents,  issues  and  profits  into 
their  own  hands,  and  keep  possession  of, 
or  pay  the  same  as  the  court  shall  order 
and  direct,  until  the  party  who  is  in  con- 
tempt shall  do  that  which  he  is  enjoined 
to  do,  and  which  is  specially  mentioned 
in  the  writ.  1 Ilarr.  Ch.  191 ; Newl. 
Cb.  Pr.  18  ; Blake's  Ch.  Pr.  108. 

2. — Upon  the  return  of  non  est  in- 
ventus to  a commission  of  rebellion,  a 
sergeant-at-anna  may  be  moved  for  ; and 
if  he  certifies  that  the  defendant  cannot 
be  taken,  a motion  may  he  made  upon 
his  certificate,  for  an  order  for  a seques- 
tration. 2 Mudd.  Chan.  208;  Newl.  Ch. 
Pr.  18  ; Blake's  Ch.  Pr.  103. 

8. — Under  a sequestration  upon 
mesne  process,  as  in  respect  of  a con- 
tempt for  want  of  appearance  or  answer, 
the  sequestrators  may  take  possession  of 
the  party’s  personal  property,  and  keep 
him  out  of  possession,  but  no  sale  can 
take  place,  unless  perhaps  to  pay  ex- 
penses ; for  this  process  is  only  to  form 
the  foundation  of  taking  the  bill  pro  con- 
/cm).  After  a decree  it  may  be  sold.  See  3 
Bro.  C.  C.  72 ; 2 Cox,  224 ; 1 Ves.  jr.  8(3 ; 
8 Bro.  C.  C.  372 ; 2 Madd.  Ch.  Pr.  20G. 

See  generally  as  to  uiis  species  of  se- 
questration, 1 54  Vin.  Abr.  325;  Bac. 
Ab.  h.  t. ; Com.  Big.  Chancery,  (1)  7,)  J 
(Y  4;)  1 llov.  Supp.  to  Ves.  jr.  25  to 
29;  1 Vern.  by  Kuith.  58,  uote(l); 
Id.  421,  note  (1). 

Sequestration',  in  contract*,  is  a spe- 
cies of  deposit,  which  two  or  more  per- 
sons, engaged  in  litigation  about  any 
thing,  make  of  the  thing  in  contest  to 
an  indifferent  person,  who  hinds  himself 
to  restore  it  when  the  issue  is  decided, 
to  the  party  to  whom  it  is  adjudged  to 
belong,  iiouis.  Code,  art.  2942;  Story 
on  Bailin.  § 45.  Vide  19  Vin.  Ab.  325  ; 

1 Supp.  to  Ves.  Jr.  29 ; 1 Vern.  58, 
420;  2 Ves.  Jr.  23;  Bae.  Ab.  h.  t. 

2. — This  is  called  a conventional  se- 
questration, to  distinguish  it  from  a judi- 
cial sequestration,  which  is  considered  in 
the  preceding  article.  Sec  Dalloz,  Diet, 
mot  Sequcstre. 


SEQ 

Sequestration,  Louisiana  practice. 
The  Code  of  Practice  in  civil  cases  in 
Louisiana,  defines  and  makes  the  follow- 
ing provisions  on  the  subject  of  seques- 
tration. 

Art.  209.  Sequestration  is  a mandate 
of  the  court,  ordering  the  sheriff,  in  cer- 
tain cases,  to  take  in  his  possession,  and 
to  keep,  a tiling  of  which  another  person 
has  the  possession,  until  after  the  deci- 
sion of  a suit,  in  order  that  it  be  deli- 
livered  to  him  who  shall  he  adjudged 
entitled  to  have  the  property  or  posses- 
sion of  that  thing.  This  is  what  is  pro- 
perly  called  a judicial  sequestration. 
Vide  1 Mart  R.  79;  1 L.  11.  439; 
Civil  Code  of  Lo.  2941,  2948. 

2.  — Art.  270.  In  this  acceptation,  the 
word  sequestration  does  not  mean  a ju- 
dicial deposit,  because  sequestration  may 
exist  together  with  the  right  of  admin- 
istration, while  mere  deposit  does  not 
admit  it. 

3.  — Art.  271.  All  species  of  property, 
real  or  personal,  as  well  as  the  revenue 
proceeding  from  the  same  may  be  seques- 
tered. 

4.  — Art.  272.  Obligations  and  titles 
may  also  be  sequestered,  when  their 
ownership  is  in  dispute. 

5.  — Art.  273.  Judicial  scqqestration 
is  generally  ordtred  only  at  the  request 
of  one  of  the  parties  to  a suit;  there  are 
eases,  nevertheless,  where  it  is  decreed 
by  the  court  without  such  request,  or 
is  the  consequence  of  the  execution  of 
judgments. 

G. — Art.  274.  The  court  may  order, 
cx  officio,  the  sequestration  of  real  pro- 
perty in  suits,  where  the  ownership  of 
such  property  is  in  dispute,  and  when 
one  of  the  contending  parties  does  not 
seem  to  have  a more  apparent  right  to 
the  possession  than  the  other.  Ln  such 
cases,  sequestration  may  be  ordered  to 
continue,  until  the  question  of  ownership 
shall  have  been  decided. 

7. — Art.  275.  Sequestration  may  be 
ordered,  at  the  request  of  one  of  the 
parties  in  a suit,  in  the  following  cases  : 
1.  When  one,  who  had  possessed  for 
more  than  one  year,  has  been  evicted 
through  violence,  and  sues  to  be  restored 
to  his  possession.  2.  When  one  sues 
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for  the  possession  of  movable  property, 
or  of  a .slave,  ami  fears  that  the  party 
having  possession,  may  ill  treat  the  slave, 
or  Bend  either  that  slave,  or  t he  property 
iu  dispute,  out  of  the  jurisdiction  of  the 
court,  during  the  pendency  of  the  suit. 
3.  When  one  claims  the  ownership,  or 
the  possession  of  real  property,  and  has 
^ood  ground  to  apprehend,  that  the  de- 1 
tendant  may  make  use  of  his  possession, ! 
to  dilapidate,  or  to  waste  the  fruits  or  j 
revenues  produced  by  such  property,  or 
convert  them  to  his  own  use.  4.  When 
a woman  sues  for  a separation  from  bed 
and  hoard,  or  only  for  a separation  of 
property  from  her  husband,  and  has 
reason  to  apprehend  that  he  will  ruin 
her  dotal  property,  or  waste  the  fruits  or 
revenues  produced  by  the  same  during 
the  pendency  of  the  action.  5.  When 
oue  has  petitioned  for  a stay  of  proceed- 
ings, ami  a meet  ing  of  his  creditors,  ami 
such  creditors  fear  that  lie  may  avail 
himself  of  such  stay  of  proceedings,  to 
place  the  whole,  or  a part  of  his  pro- 
perty,  out  of  their  reach.  0.  A creditor 
by  special  mortgage  shall  have  the  power 
of  sequestering  the  mortgaged  property, 
when  he  apprehends  that  it  will  be  re- 
moved out  of  the  state  before  ho  can 
have  the  benefit  of  his  mortgage,  and  will 
make  oath  of  the  facts  which  induced 
his  apprehension. 

8.  — Art.  270.  A plaintiff,  wishing  to 
obtain  an  order  of  sequestration  in  any 
one  of  the  cases  above  provided,  must 
annex  to  the  petition  in  which  he  prays  j 
for  such  uu  order,  an  affidavit,  setting 
forth  the  cause  for  which  he  claims  such 
order : he  must,  besides,  execute  his  ob- 
ligation in  favour  of  the  defendant,  for 
such  sum  as  the  court  shall  determine, 
with  the  surety  of  one  good  and  solvent 
person,  residing  within  the  jurisdiction 
of  the  court,  to  he  responsible  for  such 
damages  as  the  defendant  may  sustain, 
in  ease  such  sequestration  should  have 
been  wrongfully  obtained. 

9.  — Art.  277.  When  security  is  given, 
in  order  to  obtain  the  sequestration  ol 
real  property  which  brings  a revenue, 
the  judge  must  require  that  it  be  given 
for  an  amount  sufficient  to  compensate 
the  defendant,  uot  only  for  all  damage 


which  lie  may  sustain,  hut  also  for  the 
privation  of  such  revenue,  during  the 
pendency  of  the  action. 

10.  — Art.  278.  The  plaintiff,  when 
he  prays  for  a sequestration  of  the  pro- 
perty of  one  who  has  failed,  is  not  re- 
quired to  give  such  security,  though  that 
property  bring  in  a revenue. 

1 1.  — Art.  279.  A defendant,  against 
whom  a mandate  of  sequestration  has 
been  obtained,  except  in  cases  of  failure, 
may  have  the  same  set  aside,  by  execut- 
ing his  obligation  in  favour  of  the  sheriff, 
with  one  good  and  solvent  surety,  for 
whatever  amount  the  judge  may  deter- 
mine, as  being  equal  to  the  value  of  the 
property  to  he  left  in  his  possession. 

12.  — Art.  280.  The  security  thus 
given  by  the  defendant,  when  the  pro- 
perty sequestrated  consists  in  movables  or 
in  slaves,  shall  be  responsible  that  he 
shall  not  send  away  the  same  out  of  the 
jurisdiction  of  the  court  j that  he  shall 
not  make  an  improper  use  of  them ; and 
that  he  will  faithfully  present  them,  after 
definitive  judgment,  iu  case  he  should 
be  decreed  to  restore  the  same  to  the 
plaintiff. 

13.  — Art.  281.  As  regards  landed 
property,  this  security  is  given  to  pre- 
vent the  defendant,  while  iu  possession, 
from  wasting  the  property,  and  for  the 
faithful  restitution  of  the  fruits  that  he 
may  have  received  since  the  demand,  or 
of  their  value  iu  the  event  of  his  being 
cast  in  the  suit. 

14.  — Art.  282.  When  the  sheriff  has 
sequestered  property  pursuant  to  an  order 
of  the  court,  he  shall,  after  serving  the 
petition  and  the  copy  of  the  order  of 
sequestration  on  the  defendant,  send  his 
return  in  writing  to  the  clerk  of  the 
court  which  gave  the  order,  stating  in 
the  same  in  what  manner  the  order  was 
executed,  and  annex  to  such  return  a 
true  and  minute  inventory  of  the  pro- 
perty sequestered,  drawn  by  him,  iu  the 
presence  of  two  witnesses. 

15.  — Art.  283.  The  sheriff,  while  he 
retains  possession  of  sequestered  pro- 
perty,  is  bound  to  take  proper  care  of 
the  same,  aud  to  administer  the  same, 
if  it  be  of  such  nature  as  to  admit  of  it, 
as  a prudent  father  of  a family  adminis- 
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tors  his  own  affairs.  He  may  confide 
them  to  the  cure  of  guardians  or  over- 
seers, for  whose  acts  he  rcumius  re- 
sponsible, and  lie  will  be  entitled  to 
receive  a just  compensation  for  his  ad- 
ministration, to  be  determined  by  the 
court,  to  be  paid  to  him  out  of  the  pro- 
ceeds of  the  projicrty  sequestered,  if  judg- 
ment be  given  in  favour  of  the  plaintiff. 

SEQUESTRATOR,  one  to  whom  a 

sequestration  is  made. 

2. — A depositary  of  this  kind  cannot 
exonerate  himself  from  the  care  of  the 
thing  sequestered,  in  his  hands,  unless 
for  some  cause  rendering  it  indispensable 
that  he  should  resign  his  trust.  Louis. 
Code,  art.  21147.  See  /Stakeholder.  Se- 
questrators are  also  officers  appointed  by 
a court  of  chancery,  and  named  in  a writ 
of  sequestration.  As  to  their  powers 
and  duties,  see  2 Madd.  Ch.  Pr.  205,  0; 
Blake's  Ch.  Pr.  103;  NewL  Ch.  Pr. 
18,  19;  1 Harr.  Ch.  191. 

SERF.  During  the  feudal  times  cer- 
tain persons  who  were  bound  to  perform 
very  onerous  duties  towards  others,  were 
so  called.  Poth.  Des  Personncs,  p.  1, 
t.  1,  a.  0,  s.  4.  There  is  this  essential 
difference  between  a serf  and  a slave. 
The  serf  was  hound  simply  to  labour  on 
the  soil  where  he  was  horn,  without  any 
right  to  go  elsewhere  without  the  consent 
of  his  lord ; but  he  was  free  to  act  ns  he 
pleased  in  his  daily  action ; the  slave  on 
the  contrary  is  the  property  of  his  master, 
who  may  require  him  to  act  as  he  pleases 
in  every  respect,  and  who  may  sell  him 
as  a chattel.  Lepage,  Science  du  Droit, 
c.  3,  art.  2,  § 2. 

SERGEANT  or  SERJEANT,  Eiujl. 
hno.  An  officer  in  the  courts  of  the 
highest  grade  amoug  the  practitioners  of 
the  law. 

Sergeant  or  Serjeant,  in  the.  army. 
An  inferior  officer  of  a company  of  foot, 
or  troop  of  dragoons,  appointed  to  see 
discipline  observed,  to  teach  the  soldiers 
the  exercise  of  their  anus,  and  to  order, 
straighten  and  form  ranks,  files,  Ac. 

Sergeant  at  ARMS.  An  officer  ap- 
pointed by  a legislative  body,  whose 
duties  are  to  enforce  the  orders  given  by 
such  bodies,  generally  under  the  warrant  j 
of  its  presiding  officer. 


SERJEANTY,  Engl.  law.  A species 
of  serviec  which  cannot  be  due  or  per- 
formed from  a tenant  to  uny  lord  but  the 
king;  and  is  either  grand  or  petit  scr- 
j canty. 

SERVANTS,  (negro  or  mulatto),  in 
Pennsylvania.  By  the  fourth  section  of 
the  act  for  the  gradual  abolition  of  slave- 
ry, passed  the  first  day  of  March.  1730, 

1 Smith’s  Laws  of  Penn.  492,  it  is  “pro- 
vided that  every  negro  or  mulatto  child, 
born  within  this  state  after  the  passing 
of  this  act,  (who  would  in  case  this  act 
had  not  been  mude,  have  been  a servant 
for  years,  or  life,  or  a slave)  shall  be  by 
virtue  of  this  act  the  servant  of  such 
person,  or  his  assigns  who  would  in  such 
case  have  been  entitled  to  the  service  of 
such  child,  until  such  child  attain  unto 
the  age  of  twenty -eight  years,  in  the 
manner  and  on  the  conditions,  whereon 
servants  bound  by  indenture  for  four 
years  arc  or  may  bo  retained  or  holden ; 
and  shall  be  liable  to  like  correction  and 
puuishmeut,  and  eutitlcd  to  like  relief, 
in  case  he  bo  evilly  treated  by  his  master, 
and  to  like  freedom  dues  and  privileges, 
as  servants  bound  by  indenture  for  four 
years  are  entitled,  unless  the  person  to 
whom  such  services  belong  shall  abaudou 
his  claim  to  the  same ; in  which  case  the 
overseers  of  the  poor  where  such  child 
.-hall  be  abandoned  shall  by  indenture 
bind  out  every  such  child  so  abandoned 
as  an  apprentice  for  a time  not  exceeding 
the  age  hereinbefore  limited  for  the  ser- 
vice of  such  children.”  And  by  the 
thirteenth  section  it  is  enacted,  “ that  uo 
covenant  of  persomd  servitude  or  appren- 
ticeship whats(K)ver  shall  be  valid  or 
binding  on  a negro  or  mulatto  for  a 
longer  time  than  seven  years,  unless 
such  servant  or  apprentice  were  at  tho 
commencement  of  such  servitude  or  up- 
preuticeship,  under  the  age  of  twenty- 
one  years,  in  which  case  such  negro  or 
mulatto  may  be  holden  as  a servant  or 
apprentice,  respectively,  according  to  tho 
covenant,  as  the  case  shall  be,  until  he 
shall  attain  the  age  of  twenty-eight  years, 
hut  no  longer.”  See  0 Biuu.  204 ; 1 
Browne’s  R.  369,  n. 

I 2. — The  act  requires  that  a register 
I of  such  children  as  would  have  been 
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slaves  shall  be  kept  by  a public  officer  2. — In  cases  of  seduction,  the  gist  of 

therein  designated.  The  want  of  registry  tho  action  is  not  injury  which  the  se- 
entitles  such  child  to  freedom.  dueer  has  inflicted  on  the  parent  by  dc- 

Skrvants,  in  Louisiana , are  divided  stroying  his  peace  of  mind,  and  the 
into  free  servants  and  slaves.  See  Slaves;  reputation  of  his  child,  but  for  the  eon- 
Slavery.  sequent  inability  to  perform  those  scr- 

2. — Free  servants  are  in  general  all  vices  for  which  she  was  accountable  to 
free  persons  who  let,  hire  or  engage  their  her  master,  or  her  parent,  who  assumes 
services  to  another  in  the  state,  to  be  this  character  for  the  purpose.  Vide 


employed  therein  at  any  work,  commerce 
or  occupation  whatever,  for  the  benefit 
of  him  who  has  contracted  with  them, 
for  a certain  sum  or  retribution,  or  upon 
certain  conditions. 

8. — There  arc  three  kinds  of  free  ser- 
vants in  the  state,  to  wit  : 

1.  Those  who  only  hire  out  their  ser- 
vices by  the  day,  week,  month  or  year, 
in  consideration  of  certain  wages. 

4.  — 2.  Those  who  engage  to  serve  for 
a fixed  time  for  a certain  consideration, 
and  who  are  therefore  considered  not  us 
having  hired  out,  but  as  having  sold 
their  services. 

5.  — 8.  Apprentices,  that  is,  those  who 
engage  to  serve  any  oue,  in  order  to 
learn  some  art,  trade  or  profession.  Civ. 
Code  of  Lo.  art.  155,  150,  157. 

Servants,  nu:nial,  or  domestics, 
are  those  who  receive  wages,  and  who 
are  lodged  ami  fed  in  the  house  of  an- 
other, and  who  are  employed  in  his 
services.  Such  servants  are  not  particu- 
larly recognized  by  law.  They  are  call- 
ed menial  servants  or  domestics  from 
living  infra  mienia,  within  the  walls  of 
the  house.  1 HI.  Com.  824 ; Wood’s 
Inst  I 8w.  Sy8t  21".  The  right 

of  the  master  to  their  services  in  every 
respect  is  grounded  on  the  contract  be- 
tween them. 

2.  — labourers  or  persons  hired  by  the 
day’s  work  or  any  longer  time,  are  not 
considered  servants.  1 Sw.  Syst.  218; 
5 13iuu.  107;  8 Serg.  k Rawle,  851. 
Vide  12  Ves.  114;  2 Vcrn.  540;  10 
Ves.  480;  1 Rop.  on  Leg.  121;  8 
Dcac.  k Chit.  832;  1 Mont,  k Bligh, 
418;  2 Mart.  N.  S.  052;  Roth.  I'roc. 
Civ.  sect.  2,  art.  5,  § 5 ; Roth.  Ob.  n. 
710,  828,  French  ed.;  9 TouU.  u.  814; 
Domestic ; Ojwrativc. 

8 E R V 1 C E,  contracts.  The  being  em- 
ployed to  serve  auother. 


Seduction,  and  2 Mecs.  k W.  589 ; 7 
Car.  k R.  528. 

Service,  feudal  law.  That  duty 
which  the  tenant  owes  to  his  lord,  by 
reason  of  his  fee  or  estate. 

2. — The  services,  in  respect  of  their 
quality,  Were  either  free  or  base,  and  in 
respect  of  their  quantity  and  the  time 
of  exacting  them,  were  either  certain  or 
uncertain.  2 HI.  Com.  02. 

8. — In  the  civil  law  by  service  is 
sometimes  understood  servitude,  (q.  v.) 

Service,  practice.  To  execute  a writ 
or  process,  as,  to  serve  a writ  of  capias 
signifies  to  arrest  a defendant  under  tho 
process;  Kirby,  48;  2 Aik.  R.  888; 
11  Mass.  181  ; to  serve  a summons,  is 
to  deliver  a copy  of  it  at  the  house  of 
the  party,  or  to  deliver  it  to  him  person- 
ally, or  to  read  it  to  him ; notices  and 
other  papers  are  served  by  delivering  the 
Kime  at  the  house  of  the  party,  or  to 
him  in  person. 

2. — When  tho  service  of  a writ  iu 
prevented  by  the  act  of  the  jNirty  on 
whom  it  is  to  be  served,  it  will  in  gene- 
ral be  sufficient  if  the  officer  do  every 
thing  in  his  power  to  serve  it.  89  Eng. 
C.  L.  R.  431  ; 1 M.  & G.  288. 

SERVIENT,  civil  law,  is  a term  ap- 
plied to  an  estate  or  tenement  by  which 
a servitude  is  due  to  another  estate  or 
tenement.  See  Dominant ; Servitude. 

SERVITUDE,  in  the  civil  law,  is  a 
term  which  indicates  the  subjection  of 
one  person  to  another  person,  or  of  a 
persou  to  a thing,  or  of  a thing  to  a per- 
son, or  of  u thing  to  a thing. 

2.  — Hence  servitudes  are  divided  into 
real,  personal  and  mixed.  Lois  des  Rat. 
R.  1,  c.  1. 

3.  — A real  or  predial  servitude  is  a 
charge  laid  on  an  estate  for  the  use  and 
utility  of  another  estate  belonging  to  an- 
other proprietor.  Louis.  Code,  art.  G43. 
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M lieu  used  without  any  adjunct,  the 
won!  servitude  means  a real  or  predial 
servitude.  Lois  des  BAt.  P.  1,  c.  1. 

4.  — The  subjection  of  one  person  to 
another  is  n purely  personal  servitude; 
if  it  exists  in  the  right  of  property 
which  a person  exercises  over  another,  it 
is  slavery.  When  the  subjection  of  one 
person  to  another  is  not  shivery,  it  con- 
sists simply  iu  the  right  of  requiring  of 
another  what  he  is  bound  to  do,  or  not 
to  do ; this  right  arises  from  all  kinds  of 
contracts  or  quasi-contracts.  Lois  des 
Bat.  P.  1,  c.  1,  art.  1. 

5.  — The  subjection  of  persons  to 
things  or  of  things  to  persons,  are  mixed 
servitudes.  Lois  des  BAt.  P.  1,  c.  1, 


art.  2. 

6. — Real  servitudes  are  divided  into 
rural  ami  urban.  Rural  servitudes  are 
those  which  arc  due  by  an  estate  to  an- 
other estate,  such  as  the  right  of  passage 
over  the  serving  estate  or  that  which 
owes  the  servitude,  or  to  draw  water 
from  it,  or  water  cattle  there,  or  to  take 
coal,  lime  and  wood  from  it,  and  the  like. 
Urban  servitudes  are  those  which  are 
established  over  a building  for  the  con- 
venience of  another,  such  as  the  right  of 
resting  the  joists  in  the  wall  of  the  serv- 
ing building,  of  opening  windows  which 
overlook  the  serving  estate,  and  the  like. 
Diet,  de  Jurisp.  tit.  Servitudes. 

See,  generally,  Lois  des  Bat.  Part.  1 ; 
Louis.  Code,  tit.  4;  Code  Civil,  B.  2, 
tit.  4.  This  Diet.  tit.  Ancient  Light*} 
Easement* ; Wag*;  Lalaurc,  Des  Servi- 
tudes, passim. 

S ER V 1 T U 1 ) ES,  NATIJRA L,  do. 
law,  are  those  servitudes  which  arise  in 
consequence  of  the  nature  of  the  soil. 

2. — By  law  the  inferior  heritages  are 
submitted  in  relation  to  the  natural  flow 
of  waters,  and  the  like,  to  the  superior. 
An  inferior  held  is  therefore  subject  to 
the  injury  or  prejudice  which  the  situa- 
tion of  the  ground,  iu  its  natural  state, 
may  cause  it. 

Servitudes,  jwrvnutl,  in  Scotland, 
are  those  by  which  the  property  of  a 
subject  is  burdened,  in  favour,  uofc  of  a 
tenement,  but  of  a person.  Krsk.  Pr. 
L.  Scot.  B.  2,  t.  9,  s.  23.  Life-rent  is  | 
the  only  personal  servitude  there. 


SERVITUS  LUMINUM,  civil  law. 
The  name  of  a servitude  by  which  an 
obligation  is  imposed  on  the  owner  of  a 
house  to  allow  windows  or  lights  to  l>o 
put  in  his  wall  by  the  owner  of  the  ad- 
joining house.  Dig.  4,  14,  40. 

SERVITUS  STlLLIClDII,  civ.  law. 
The  name  of  a servitude  which  obliges 
the  owner  of  an  estate  to  receive,  or  his 
right  to  turn  aside,  the  droppiugs  or 
stream  from  his  neighbour’s  house.  Dig. 
8,  2,  20  & 21,  41;  Voet,  h.  t.  n.  13. 
Vide  StiUiddium. 

| SERVITUS  TIGNI IM  MITTEN  1)1, 
civil  law.  The  name  of  a servitude 
which  consists  in  requiring  him  who 
owes  it,  to  permit  his  neighbour  to  pluco 
his  joists  on  his  wall.  It  differs  from 
the  servitude  Onerii * ferendi,  (q.  v.)  in 
this,  that  iu  the  former  the  owner  of  the 
: servient  building  is  bound  to  repair  and 
rebuild  the  wall,  whereas,  iu  the  latter 
he  is  not.  Dig.  lib.  8,  § 2. 

SE&SION.  The  time  during  which  a 
legislative  body,  a court  or  other  assem- 
bly sit  for  the  transaction  of  business; 
as,  a session  of  congress,  which  com- 
mences on  the  day  appointed  by  the 
constitution,  and  ends  when  congress 
finally  adjourn  before  the  commence- 
ment of  the  next  session ; the  session 
of  a court  which  commences  at  the  day 
appointed  by  law,  and  ends  wheu  the 
court  finally  rise;  a term. 

Session  court,  or  Court  of  Session, 
in  Scotland,  is  the  highest  civil  court  in 
the  kingdom ; the  judges,  culled  lords  of 
the  session,  are  fifteen  in  number. 

2.  — It  has  extensive  original  jurisdic- 
tion, and  its  powers  of  review  as  a court 
of  appeal  have  no  limits.  In  1808,  it 
was  divided  into  two  chambers,  called 
the  first  and  second  division ; the  lord 
president  and  seven  judges  constituting 
the  former,  and  the  lord  justice  clerk, 
who  is  head  of  the  court  of  justiciary, 
with  six  judges  the  latter.  These  divi- 
sions have  independent  hut  co-ordinate 
jurisdiction. 

3.  — The  high  court  of  justiciary  or 
supreme  criminal  jurisdiction  for  Scot- 
land, consists  of  six  judges,  who  are 
lords  of  the  session,  the  lord  justice 
clerk  presiding.  In  this  court  the  num- 
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hereof  the  jury  is  fifteen,  and  a majority 
decides.  The  court  of  session  is  divided 
into  the  inner  house  and  outer  house, 
with  appeal  from  the  latter  to  the  former, 
and  from  the  former  to  the  house  of  lords 
of  the  United  Kingdom.  Kncycl.  Amer. 

SET,  contracts.  Foreign  bills  of  ex- 
change are  generally  drawn  in  parts ; 
as,  “ pay  this  my  first  bill  of  exchange, 
second  and  third  of  the  same  tenor  and 
date  not  paid;”  the  whole  of  these  parts, 
which  make  but  one  bill,  are  called  a set. 
Obit.  Kills,  175,  6,  (edition  of  1836); 
2 Pardos*.  n.  842. 

TO  SET  ASIDE.  To  annul;  to  make 
void ; as  to  set  aside  an  award. 

2. — When  proceedings  an?  irregular 
they  may  be  sot  aside  on  motion  of  the 
party  whom  they  injuriously  affect. 

SET-OFF,  conlracttf  practice.  Defal- 
cation, ((j.  v.);  a demand  which  a de- 
fendant makes  against  the  plaintiff  in 
the  suit  for  the  purpose  of  liquidating 
the  whole  or  a part  of  his  claim. 

2.  — A set-off  was  unknown  to  the 
common  law,  according  to  which  mutual 
debts  were  distinct  and  inextinguishable 
except  by  actual  payment  or  release.  1 
Rawin' s It.  293;  Babb.  on  Set-off,  1. 

3.  — The  statute  2 Geo.  2,  c.  22,  which 
has  been  generally  adopted  in  the  United 
States,  however,  with  some  modifications, 
allowed,  in  cases  of  mutual  debts,  the 
defendant  to  set  his  debt  against  tin? 
other,  either  by  pleading  it  in  bar,  or  giv- 
ing it  in  ovidencc,  when  proper  notice  had 
been  given  of  such  intention,  under  the 
general  issue.  The  statute  being  made  for 
the  benefit  of  the  defendant,  is  not  com- 
pulsory ; 8 Watts,  R.  39 ; the  defendant 
may  waive  his  right,  and  bring  a cross 
action  aganst  the  plaintiff.  Catnpb. 
594;  6 Taunt.  148;  9 Watts,  R.  179. 

4.  — It  seems,  however,  that  in  some 
cases  of  intestate  estates,  and  of  insol- 
vent estates,  perhaps  owing  to  the  pecu- 
liar wording  of  the  law,  the  statute  has 
been  held  to  operate  on  the  rights  of  the 
parties  before  action  brought,  or  an  act 
done  by  either  of  them.  2 Kawlc’s  R. 
293 ; 3 Kiun.  Rep.  135 ; Kac.  Ab. 
Bankrupt  (K.) 

5.  — Set-off  takes  place  only  in  actions 
on  contracts  for  the  payment  of  money, 
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as  assumpsit,  debt  and  covenant.  A set- 
off is  not  allowed  in  actious  arising  cx 
i/elirto,  as,  upon  the  case,  trespass,  re- 
plevin or  detinue.  Dull.  N.  1\  181. 

6.  — The  matters  which  may  bo  set  off, 
may  be  mutual  liquidated  debts  or  dam- 
ages, but  unliquidated  damages  cannot  be 
set  off  1 Black.  R.  894;  2 John.  150; 
8 Conn.  325;  1 M’Cord,  7;  3 Wend. 
400;  l Stew.  & Port  19;  2 V cates,  208; 
1 Sumn.  471;  2 Blaekf.  31;  1 A.  K. 
Marsh.  41  ; 0 llalst.  397;  5 Wash.  0.  0. 
232;  3 Bibb,  49;  2 Caines,  83.  The 
statutes  refer  only  to  mutual  unconnected 
debts ; for  at  common  law,  when  the  na- 
ture of  the  employment,  transaction  or 
deulings  necessarily  constitutes  an  ac- 
count consisting  of  receipts  and  pay- 
ments, debts  and  credits,  the  balance 
only  is  considered  to  be  the  debt,  and 
therefore  in  an  action,  it  is  not  necessary 
in  such  cases  either  to  plead  or  give 
notice  of  set-off.  4 Burr.  2221. 

7.  — In  general,  when  the  government 
is  plaintiff,  no  set-off  will  be  allowed.  9 
Pet.  319;  4 Dali.  893.  See  9 Cranch, 
313;  Paine,  156.  But  when  an  act  of 
congress  authorizes  such  set-off,  it  may 
be  made.  9 Cranch,  213. 

8.  — J udgmeuts  in  the  same  rights  may 
be  set  off  against  each  other,  at  the  dis- 
cretion of  the  court.  3 Bibb,  233;  3 
Watts,  78;  3 Holst.  172;  4 Hamm.  90; 
1 .Stew.  & Port.  24;  7 Mass.  140,  144; 
8 Co  wen,  126.  Vide  ( onijcusation  ; and 
also  Montagu  on  Set-off;  Babington  ou 
Set-off;  3 Stark.  Ev.  h.  t. ; Amer.  Dig. 
h.  t.j  Whart.  Dig.  h.  t. ; 8 Chit.  Bl. 
Com.  394,  n. ; 1 Chit.  PI.  Index,  h.  t. ; 
8 Vin.  Ab.  556;  Bac.  Ab.  h.  t. ; l Sell. 
Pr.  321 ; 5 Com.  Dig.  595;  6 Ibid.  835; 
7 Ibid.  336;  8 Ibid.  927;  Chit.  Pr. 
Index,  h.  t.  Vide  Factor. 

TO  SETTLE.  To  adjust  or  ascer- 
tain ; to  pay. 

2. — Two  contracting  parties  arc  said 
to  settle  an  account,  when  they  ascertain 
what  is  justly  due  by  one  to  the  other; 
when  one  pays  the  balance  or  debt  due 
by  him,  he  is  said  to  settle  such  debt  or 
balance.  11  Alab.  R.  419. 

SETTLEM ENT,  dbmscti>  is  the  right 
which  a person  lias  of  being  considered 
| as  resident  of  a particular  place. 
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2. — It  is  obtained  in  various  ways,  to 
wit:  1,  by  birth;  2,  by  the  legul  bet  de- 
ment of  the  father,  in  the  case  of  minor 
children;  3,  by  marriage;  4,  by  con- 
tinued residence ; 5,  by  the  payment  of 
requisite  taxes;  0,  by  the  lawful  exercise 
of  a public  office ; 7,  by  hiring  and  ser- 
vice for  u year;  8,  by  serving  an  appren- 
ticeship; and  perhaps  some  others  which 
depend  upon  the  local  statutes  of  the 
different  states.  Vide  1 111.  Com.  868 ; 

1 J)ougl.  9;  2 Watts’s  Hep.  44,  342; 

2 Penua.  It.  132;  5 Scrg.  & Hawle, 
417  ; 2 Yeates’s  It.  61 ; 5 Hiuu.  It.  81; 

3 limn.  K.  22;  0 tkrg.  & ltawlc,  108, 
605 ; 10  Serg.  &i  Hawle,  179.  Vide 
lk/m  icil. 

Settlement,  contracts,  is  the  convey- 
ance of  an  estate,  for  the  beuefit  of  some 
person  or  persons. 

2. — It  is  usually  made  on  the  prospect 
of  marriage,  for  the  benefit  of  the  married 
pair,  or  one  of  them,  or  for  the  benefit 
of  some  other  persons,  as  their  children. 
Such  settlements  vest  the  property  in 
trustees  upon  specified  terms,  usually 
for  the  benefit  of  the  husband  and  wife 
during  their  joint  lives,  and  then  for  the 
benefit  of  the  survivor  for  life,  and  after- 
wards for  the  benefit,  of  children. 

8. — Autc-nuptial  agreements  of  this 
kind  will  be  enforced  in  equity  by  a 
specific  performance  of  them,  provided 
they  are  fair  and  valid,  and  the  intention 
of  the  parties  consistent  with  the  prin- 
ciples and  policy  of  law.  Settlements 
after  marriage,  if  made  in  pursuance  of 
an  agreement  in  writing  entered  into 
prior  to  the  marriage,  are  valid,  both 
against  creditors  and  purchasers. 

4. — When  made  without  considera- 
tion, after  marriage,  and  the  property  of 
the  husband  is  settled  upon  his  wife  and 
children,  the  settlement  will  be  valid 
against  subsequent  creditors,  if,  at  the 
time  of  the  settlement  being  made,  he 
was  not  indebted ; but,  if  he  wus  then  in- 
debted, it  will  be  void  as  to  the  creditors 
existing  at  the  time  of  the  settlement,  3 
Joliu.  Oh.  H.  481;  8 Wheat.  H.  229; 
unless  in  cases  where  the  husband  re- 
ceived a fair  consideration  in  value  of 
the  thing  settled,  so  as  to  repel  the  pre- 
sumption of  fraud.  2 Ves.  10;  10  Ves. 


139.  Vide  1 Mudd.  Ch.  459;  1 Chit. 
I'r.  57 ; 2 Kent,  Com.  145;  2 Supp.  to 
Ves.  jr.  80,  375;  Hob.  Fr.  Conv.  188. 
See  Atherl.  on  Mar.  passim. 

5. — The  term  settlement  is  also  ap- 
plied to  an  agreement  by  which  two  or 
more  persons,  who  have  dealings  to- 
gether, so  fur  arrange  their  accounts,  as 
to  ascertain  the  balance  due  from  one  to 
the  other;  and  settlement  sometimes  sig- 
nifies a payment  in  full. 

SEVERAL.  A state  of  separation  or 
partition.  A several  agreement  or  cove- 
nant, is  one  entered  into  by  two  or  more 
persons  separately,  each  binding  himself 
for  the  whole;  a several  action  is  one  in 
which  two  or  more  persons  are  separately 
charged ; a several  inheritance,  is  oue  con- 
veyed so  as  to  descend,  or  come  to  two 
persons  separately  by  moieties.  Several 
is  usually  opposed  to  joiut.  Vide  3 
ltawlc,  306.  See  Contract;  Joint  Con- 
tract; JJa r tics  to  actions. 

SEVERALTY’,  title  to  an  estate.  An 
estate  in  severalty  is  one  which  is  held 
by  the  tenant  in  his  own  right  only, 
without  any  other  being  joined  or  con- 
nected with  him  in  point  of  interest, 
during  the  continuance  of  his  estate.  2 
HI.  Com.  1 79  . Cruise,  Dig.  479,  480. 

SEVERANCE^  pleading.  When  an 
action  is  brought  iu  the  name  of  several 
plaintiffs,  in  which  the  plaintiffs  must  of 
necessity  join,  and  one  or  more  of  the 
persons  so  named  do  not  appear,  or  make 
default  after  apjaaranec,  the  other  may 
have  judgment  of  severance,  or,  as  it  is 
technically  called,  judgment  ad  setjuen- 
dum  solum. 

2.  — Hut  in  personal  actions,  with  the 
exception  of  those  by  executors,  and  of 
detinue  for  charters,  there  can  be  no 
summons  and  severance.  Co.  Lit.  139. 

3.  — After  severance,  the  party  severed 
can  never  be  mentioned  in  the  suit,  nor 
derive  any  advantage  from  it. 

4.  — When  there  are  several  defend- 
ants, each  of  them  may  use  such  plea 
as  he  may  think  proper  for  his  own  de- 
fence; and  they  may  join  in  the  same 
plea,  or  sever  ut  their  discretion,  Co.  Litt. 
303,  a ; except  perhaps,  iu  the  ease  of 
dilatoiy  pleas,  11  ob.  245,  250.  Hut 
when  the  defendants  have  once  united  in 
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the  plea,  they  cannot  afterwards  sever  at 
the  rejoinder,  or  other  later  stage  of  the 
pleading.  Vide,  generally,  Bro.  Suiniu. 
and  8cv.;  2 Kollo,  488;  Archb.  Civ. 
PI  69. 

Severance,  estates.  The  net  by 
which  any  one  of  the  unities  of  a joint 
tenancy  is  effected,  is  so  called  ; because 
the  estate  is  no  longer  u joint  tenancy, 
but  is  severed. 

2.  — A severance  may  be  efifotcd  in 
various  ways;  namely,  1,  by  partition, 
which  is  either  voluntary  or  compulsory  ; 
2,  'by  alienation  of  one  of  the  joint- 
tenants,  which  turns  the  estate  into  a 
tenancy  in  common ; 3,  by  the  purchase 
or  descent  of  all  the  shares  of  the  joint- 
tenants,  so  that  the  whole  estate  becomes 
vested  in  one  only.  Com.  Dig.  Estates 
by  Grant,  K 5;  1 Binu.  R.  175. 

3.  — iu  another  and  a less  technical 
sense,  severance  is  the  sejwiration  of  a 
part  of  a thing  from  another,  for  example, 
the  separation  of  machinery  from  a mill, 
is  a severance,  and,  in  that  ease,  the 
machinery  which  while  annexed  to  the 
mill  was  real  estate,  becomes  by  the 
severance,  personalty,  unless  such  sever- 
ance be  merely  temporary.  8 Wend. 

R.  587. 

SEWER,  is  properly  a trench  artifi- 
cially made  for  the  purpose  of  carrying 
water  into  the  sea,  a river,  or  some  other 
place  of  reception.  Public  sewers  arc*, 
in  general,  imule  at  the  public  expense. 
Crabb,  R.  P.  § 113. 

SEX.  The  physical  difference  be- 
tween male  and  female  in  auiinals. 

2.  — In  the  human  species  the  male  is 
called  manf  (q.  v.),  and  the  female  iro- 
man,  (q.  v.)  Some  human  beings  whose 
sexual  organs  are  somewhat  imperfect, 
have  acquired  the  name  of  hermuphro- 

dite,  (<|.  V.) 

3.  — Iu  the  civil  state  the  sex  creates 
a difference  among  individuals.  Women 
cannot  generally  be  elected  or  appointed 
to  offices,  or  service  in  public  capacities. 
In  this  our  law  agrees  with  that  of  other 
nations.  The  civil  law  excluded  women 
from  all  offices  civil  or  public  : Fa  mi  no 
ab  omnibus  ojjiciis  civi/ibus  eel  pub/ id’s 
rematit  sunt.  Dig.  50,  17,  2.  The 
principal  reason  of  this  exclusion  is  to  ( 


encourage  that  modesty  which  is  natural 
! to  the  female  sex,  and  which  renders 
| them  unqualified  to  mix  and  contend 
with  men ; the  pretended  weakness  of 
| the  sex  is  not  probably  the  true  reason. 
Pofcb.  Des  Personnel,  tit.  5;  Wood's 
Inst.  12;  Civ.  Code  of  Louis,  art.  24; 
1 Beck’s  Med.  Juris.  94.  Vide  Gender; 
Male ; Man  ; Women, ; Worthiest  of 
blood. 

SHAM  PLEA,  is  one  entered  for  the 
mere  purpose  of  delay ; it  must  be  of  a 
matter  which  the  pleader  knows  to  bo 
false  ; as  judgment  recovered,  that  is, 
that  judgment  has  already  been  recovered 
by  the  plaintiff  for  the  same  cause  of 
action. 

2. — These  sham  pleas  are  generally 
discouraged,  and  in  some  cases  are  treated 
as  a nullity.  Bum.  & Aid.  197,  199  ; 
5 Ibid.  750 ; 1 Barn.  & Cr.  280;  Archb. 
Civ.  PI.  249 ; 1 Chit.  PI.  401. 

SHARE.  A portion  of  any  thing. 
Sometimes  shares  are  equal,  ut  other 
times  they  are  unequal. 

2.  — In  companies  and  corporations 
the  whole  of  the  capital  stock  is  usually 
divided  into  equal  proportions  called 
shares.  Shares  iu  public  companies 
have  sometimes  been  held  to  he  real 
estate,  but  most  usually  they  are  con- 
sidered as  personal  property.  Wordsw. 
Jo.  Sto.  Co.  J eh.  1 P,  p.  288. 

3.  — The  proportion  which  descends 
to  one  of  several  children  from  his  ances- 
tor, is  called  a share.  The  term  share 
and  share  alike,  signifies  iu  equal  pro- 
portions. 8eo  Purpart. 

811 EEP.  A wether  more  than  a year 
old.  4 Car.  & Payne,  210;  19  Eugl. 
Com.  Law  Hep.  351,  8.  C. 

8HELLY’8  CASE.  This  case  re- 
ported in  1 Rep.  93,  cou tains  a rule 
usually  known  as  the  rule  iu  Shelly’s 
case,  which  has  caused  more  commen- 
taries perhaps  than  any  other  case.  It 
has  been  expressed  with  great  precision, 
though  not  with  much  elegance  to  be 
u in  any  instrument,  if  a freehold  be 
limited  to  the  ancestor  for  life,  and  the 
inheritance  to  his  heirs,  either  mediately 
or  immediately,  the  first  taker  takes  the 
whole  estate  ; if  it  be  limited  to  the  heirs 
of  his  body,  lie  takes  a fee  tail ; if  to  his 
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hairs,  a fee  simple.”  Co.  Liu.  376,  b; 
aiul  Mr.  Butler’s  note(l);  3 Biun.  R. 
139;  1 Day,  Rep.  299;  1 Prcst.  on 
Estates,  eli.  3;  I Kent,  Com.  206; 
Cruise,  Pig.  tit.  82,  c.  22  ; 2 Yeatcs,  R. 
410;  l llnrgr.  Law  Tracts,  article 
“Observations  concerning  the  rule  in 
Shelly  s ease,  chiefly  with  a view  to  the 
application  of  that  rule  in  Last  Wills 
5 Ohio  R.  465. 

SHERIFF.  The  name  of  the  chief 
officer  of  the  county.  In  Latin  he  is 
called  vice  comes f because  in  England  he 
represented  thef-omf*  or  curl.  II is  name 
is  said  to  be  derived  from  the  Saxon 
sci/n,  shire  or  county,  and  reve , keejier, 
bailift',  or  guardian. 

2.  — The  general  duties  of  the  sheriff 
are,  1st,  to  keep  the  peace  within  the 
county ; he  may  apprehend,  and  commit 
to  prison  all  persons  who  break  the 
peace  or  attempt  to  break  it,  and  bind  j 
any  one  in  a recognizance  to  keep  the 
peace.  He  is  required,  ex  ojficio,  to 
pursue  and  take  all  traitors,  murderers, 
felons  and  rioters.  He  has  the  keeping 
of  the  county  gaol,  and  he  is  bound  to 
defend  it  against  all  attacks.  He  may 
command  the  j/osse  comitutus,  (q.  v.) 

3.  — 2dly.  In  his  ministerial  capacity, 
the  sheriff  is  bound  to  execute  within  ! 
his  county  or  bailiwick,  all  process  issu- 
ing from  the  courts  of  the  commonwealth. 

4.  — 3dly.  The  sheriff  also  possesses  a 
judicial  capacity,  but  this  is  very  much 
circumscribed  to  what  it  was  at  common 
law  in  Knglund.  It  is  now  generally 
conlined  to  ascertain  damages  on  writs 
of  inquiry  and  the  like. 

5.  — Generally  speaking  the  sheriff  has 
no  authority  out  of  his  county,  2 Rolle's 
Rep.  163 ; Plowd.  37  a.  He  may, 
however,  do  mere  ministerial  acts  out  of 
his  county,  as  making  a return.  Halt.  I 
Sh.  22.  Vide,  generally,  the  various 
Digests  and  Abridgments,  h.  t.  ; Dalt. 
Slier. ; Wats.  Off.  and  Duty  of  Sheriff; 
Wood's  Inst.  75;  13  Engl.  Com.  Law 
Rep.  177 ; 2 Phil.  Ev.  213 ; Chit.  Pr. 
Index,  h.  t. ; Chit.  Pr.  Law, index,  h.  t. 

SHERIFFALTY.  The  office  of 
sheriff,  the  time  during  which  a sheriff  is 
to  remain  in  office. 

SUIFTLXG  USE,  estates,  is  one 


which  takes  effect  in  derogation  of  some 
other  estate,  and  is  either  limited  by  the 
deed  creating  it,  or  authorized  to  be 
created  by  some  person  named  iu  it. 
This  is  sometitnee  called  a secondary  use. 

2. — The  following  is  an  example : If 
an  (‘state  be  limited  to  A and  his  heirs, 
with  a proviso  that  if  R pay  to  A one 
hundred  dollars  by  a time  named,  the 
use  to  A shall  cease,  and  the  estate  go  to 
R in  fee;  the  estate  is  vested  iu  A sub- 
ject to  the  shifting  or  secondary  use  in 
fee  in  R.  Again,  if  the  proviso  be  that 
C may  revoke  the  use  to  A,  and  limit  it 
to  R,  then  A is  seised  in  fee,  with  a 
power  in  C of  revocation  and  limitation 
of  a new  use.  These  shifting  uses  must 
be  conlined  within  projier  limits,  so  as 
not  to  create  a perpetuity.  4 Kent,  Com. 
291  ; Cornish  on  Uses,  91  ; Rue.  Ab. 
Uses  and  Trusts,  K ; Co.  Lilt.  327,  a, 
note;  Worth,  on  Wills,  419.  Vide  Use. 

.SHILLING,  Eng.  law.  The  name 
of  an  English  coin,  of  the  value  of  one 
twentieth  part  of  a pound.  In  the  I’nitcd 
States,  while  they  were  colonies,  there 
were  coins  of  this  denomination,  but  they 
greatly  varied  iu  their  value. 

SI1  IF.  This  word  in  its  most  enlarged 
sense,  signifies  a vessel  of  any  kind  em- 
ployed in  navigation ; for  example,  the 
terms  the  ship's  papers,  the  ship's  hus- 
band, shipwreck,  and  the  like,  are  em- 
ployed whether  the  vessel  referred  to  be 
a brig,  a sloop,  or  a three-masted  vessel. 

2.  — Iu  a more  confined  sense,  it  mcaua 
such  a vessel  with  three  masts;  4 Wash. 
C.  C.  Rep.  530;  Weak.  Inst.  h.  t.  p. 
514;  the  boats  and  rigging;  2 Marsh. 
Ins.  727 ; together  with  Hie  anchors, 
masts,  cables,  pullica,  and  such  like  ob- 
jects, are  considered  as  jiart  of  the  ship. 
Fard.  n.  599;  Dig.  22,  2,  44. 

3.  — The  capacity  of  a ship  is  ascer- 
tained by  its  tonnage,  or  the  space  which 
may  be  occupied  by  its  cargo.  Vide 
Story's  Laws  U.  8.  Index,  h.  t. ; Gor- 
don’s Dig.  h.  t. ; Abbott  on  .Ship.  Index, 
h.  t. ; Park.  Ins.  Index,  h.  t. ; Phil.  Ev. 
Index,  h.  t. ; Rac.  Ab.  Merchant,  N;  8 
Kent,  Com.  93;  Molloy,  Jure  Mar.  In- 

[ dex,  h.  t. ; 1 Chit  Pr.  91 ; Whart.  Dig. 
h.  t. ; 1 [Bell's  Com.  496-624 ; and  see 
General  Ships;  Names  of  Ships. 
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Suip-damagks.  In  the  charter  par- 
ties with  the  English  East  India  Com- 
pany, these  words  occur;  their  meaning 
is  damage  from  negligence,  insufficiency 
or  had  stowage  in  the  ship.  Dough  272 ; 1 
Abbott  on  Ship.  204. 

Ship's  husband, mar.  law,  is  an  agent 
appointed  by  the  owner  of  a ship,  and 
invested  with  authority  to  make  the  re- 
quisite repairs,  and  attend  to  the  man- 
agement, equipment,  and  other  concerns 
of  the  ship ; he  is  usually  authorized  to 
act  us  the  general  agent  of  the  owners, 
in  relation  to  the  ship  in  her  home  port. 

2.  — By  virtue  of  his  agency,  he  is  au- 
thorized to  direct  all  proper  repairs, 
equipments  and  outfits  of  the  ship;  to 
hire  the  officers  aud  crew  ; to  enter  into 
contracts  for  the  freight  or  charter  of 
the  ship,  if  that  is  her  usual  employment: 
and  to  do  all  other  acts  necessary  and 
proper  to  prepare  and  despatch  her  for 
and  on  her  intended  voyage.  1 Li  verm, 
on  Ag.  72,  73;  Story  on  Ag.  §35. 

3.  — By  some  authors  it  is  said  .the 
ship’s  husband  must  be  a part  owner. 
Hall  ou  Mar.  Loans,  142,  n. ; Abbott 
on  Ship,  part  1,  c.  3,  s.  2. 

4.  — Mr.  Bell  (Comm.  410,  §428,) 
5th  ed.  p.  503,  points  out  the  duties  of 
the  ship’s  husband  jus  follows,  namely : 

1 . To  see  to  the  proper  outfit  of  the 
vessel,  iu  the  repairs  adequate  to  the 
voyage,  and  in  the  tackle  and  furniture 
necessary  for  a sea-worthy  ship. 

5.  — 2.  To  have  a proper  master,  mate 
and  crew  for  the  ship,  so  that,  in  this 
respect,  it  shall  be  sea-worthy. 

0. — -3.  To  see  the  due  furnishing  of 
provisions  aud  stores,  according  to  the 
necessities  of  the  voyage. 

7.  — L To  sec  to  the  regularity  of  the 
clearances  from  the  custom  house,  and 
the  regularity  of  the  registry. 

8.  — 5.  To  settle  the  contracts  and  pro- 
vide for  the  payment  of  the  furnishings, 
which  arc  requisite  to  the  performance 
of  those  duties. 

9.  — 0.  To  enter  into  proper  charter 
parties,  or  engage  the  vessel  for  general 
freight,  under  the  usual  conditions;  and 
to  settle  for  freight,  and  adjust  averages 
with  the  merchant ; and, 

10. — 7.  To  preserve  the  proper  certi- 


ficates, surveys  and  documents,  in  case 
of  future  disputes  with  insurers  and 
freighters;  and  to  keep  regular  books  of 
the  ship. 

11.  — These  are  his  general  powers, 
but  of  course  they  may  be  limited  or 
enlarged  by  the  owners ; and  it  may  bo 
observed,  that  without  special  authority 
ho  cannot,  in  general,  exercise  the  fol- 
lowing enumerated  acts : 

1.  lie  cannot  l»orrow  money  generally 
for  the  use  of  the  ship ; though,  as  above 
observed,  he  may  settle  the  accounts  for 
furuishiuga,  or  grant  bills  for  them, 
which  form  debts  against  the  concern, 
whether  or  not  he  has  funds  in  his  hands 
with  which  he  might  have  paid  them. 
1 Boll,  Com.  411,  §499. 

12.  — 2.  Although  lie  may,  in  general, 
levy  the  freight,  which  is,  l»y  the  hill  of 
lailing,  payable  on  the  delivery  of  the 
goods,  it  would  seem  that  he  would  not 
have  power  to  take  bills  for  the  freight, 
and  give  up  the  possession  of  the  Ben 
over  the  cargo,  unless  it  has  been  so 
settled  by  the  charter-party,  lb. 

13.  — 3.  He  cannot  insure,  or  bind  the 
owners  for  premiums,  lb. ; 5 Burr.  2727 ; 
Paley  on  Ag.  by  Lloyd,  23,  note  8; 
Abb.  on  Ship,  part  1,  c.  3,  s.  2;  Marsh. 
Ins.  b.  1,  e.  8,  s.  2 ; Liv.  on  Ag.  72,  73. 

14.  — As  the  power  of  the  lmister  to 
enter  into  contracts  of  affreightments  is 
superseded  iu  the  port  of  the  owners,  so 
it  is  by  the  presence  of  the  ship’s  hus- 
baud,  or  the  knowledge  of  the  contract- 
ing parties  that  a ship’s  husbaud  has 
been  appointed.  Bell's  Com.  u(  supra. 

Sinn’s  papers.  Those  documents 
which  are  required  on  board  of  neutral 
ships,  as  evideuee  of  their  neutrality. 
These  are  the  passport,  sea-letter,  muster- 
roll,  charter  party,  hill  of  lading,  in- 
voices, log  book,  bill  of  health,  register, 
and  papers  containing  proofs  of  property. 
1 Chit.  Com.  Law,  487. 

2.  — The  want  of  these  papers,  or  either 
of  them,  renders  the  character  of  a vessel 
suspicious.  Vide  Clearance,  and  2 Bou- 
lay  Paty,  l)r.  Com.  14. 

SHIPPING  ARTICLES,  contr.  mar. 
law.  The  act  of  congress  of  20th  July, 
1790,  s.  1,  directs  Suit  the  master  of 
any  vessel  bound  from  a port  in  the 
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United  States  to  any  foreign  port,  or  of  | 
any  vessel  of  fifty  tons  or  upwards, 
bound  from  a port  in  one  state  to  a jxirt 
iu  any  other  than  an  adjoining  state,  ( 
shall,  before  ho  proceed  on  such  voyage, 
make  an  agreement  in  writing  or  in 
print,  with  every  seaman  or  mariner  on 
board  such  vessel,  (except  such  as  shall 
be  apprenticed  or  servant  to  himself  or 
owners,)  declaring  the  voyage  or  voyages, 
term  or  terms  of  time,  for  which  such 
seaman  or  mariner  shall  be  shipped. 

2.  — And  by  sect.  2,  it  is  required  that 
at  the  foot  of  every  such  contract,  there 
shall  he  a memorandum  in  writing,  of 
the  day  and  the  hour  on  which  such  sea- 
man or  mariner  who  shall  so  shin  and 
subscribe,  shall  render  himself  ou  board 
to  begin  the  voyage  agreed  upon. 

3.  — This  instrument  is  called  the 
shipping  articles.  For  want  of  which, 
the  seaman  is  entitled  to  the  highest 
wages  which  have  been  given  at  the  port 
or  place  where  such  seaman  or  mariner  \ 
shall  have  been  shipped  for  a similar 
voyage,  withiu  three  months  next  before 
the  time  of  such  shipping,  on  his  per- 
forming the  service,  or  during  the  time 
he  shall  continue  to  do  duty  on  board 
such  vessel,  without  being  bound  by  the 
regulations,  nor  subject  to  the  penalties 
and  forfeitures  contained  in  the  said  act 
of  congress;  and  the  master  is  further 
liable  to  a penalty  of  twenty  dollars. 

4.  — The  shipping  articles  ought  not 
to  contain  any  clause  which  derogates 
from  the  general  rights  and  privileges  of 
seamen,  and  if  they  do,  such  clause  will 
be  declared  void.  2 Sumner,  443;  2 
Mason,  541. 

5.  — A seaman  who  signs  shipping  arti- 
cles is  bound  to  perform  the  voyage,  and 
he  has  no  right  to  elect  to  pay  damages 
for  non-performance  of  the  contract.  2 
Yirg.  Cos.  276. 

Vide,  generally,  Oilp.  147,  219, 452; 
1 Pet.  Ad.  Dec.  212;  Deo,  4S;  1 Ma- 
son, 443;  5 Mason,  272;  14  John. 
260. 

SHIPWRECK,  is  the  loss  of  a vessel 
at  sea,  either  by  being  swallowed  up  by 
the  waves,  by  ruuuing  .against  another 
vessel  or  thing  at  sea,  or  on  the  coast. 
Vide  Ndufruge  ; Wreck. 


SHIRE,  Eng.  lmo}  is  a district  or 
division  of  country.  Co.  Litt.  50  a. 

SH( >l*  i;< K >K.  This fiauu  i 
to  a book  in  which  a merchant,  mechanic, 
or  other  person,  makes  original  entries 
of  goods  sold  or  work  done. 

2. — In  general  such  a book  is  prima 
facie  evidence  of  tho  sale  of  the  goods 
and  of  the  work  done,  but  not  of  their 
value.  Vide  Original  entry. 

SHOUT  ENTRY.  A term  used 
among  bankers,  which  takes  place  when 
a note  has  been  sent  to  a bank  for  collec- 
tion, and  an  entry  of  it  is  made  in  the 
customer’s  bank  book  stating  the  amount 
in  an  inner  column,  and  carrying  it  out 
into  the  accounts  between  the  parties 
when  it  hits  been  paid. 

2. — A hill  of  this  kind  remains  tho 
property  of  the  depositor.  1 Bell's  Com. 
271 ; 9 East,  12  ; 1 Rost*,  153 ; 2 Rose, 
103;  2 D.  & Cr.  422;  Pull  Mcr.  Acc. 
56. 

SI  FACERIT  TE  SECUItEM,  if  he 
make  you  secure.  These  words  occur  in 
the  form  of  writs,  which  originally  re- 
quired, or  still  require,  that  the  plaintiff 
should  give  security  to  the  sheriff  that 
he  will  prosecute  his  claim,  before  tho 
sheriff  can  be  required  to  execute  such 
writ. 

SICKNESS.  By  sickness  is  under- 
stood any  affection  of  the  body  which 
deprives  it  temporarily  of  the  ]>owcr  to 
fulfil  its  usual  functions. 

2. — Sickness  is  cither  such  as  affects 
the  body  generally,  or  only  some  parts 
of  it.  Of  the  former  class,  a fever  is  an 
example;  of  tho  latter,  blindness.  When 
a process  has  been  issued  against  an  in- 
dividual for  his  arrest,  the  sheriff  or  other 
officer  is  authorized,  after  he  has  arrested 
him,  to  let  him  remain  where  he  found 
him,  and  to  return  the  facts  at  large,  or 
simply  languidu s,  (q.  v.) 

SIDE  BAR  RULES,  Eng.  practice, 
are  rules  which  were  formerly  moved  for 
by  attorneys  on  the  side  bar  of  the  court ; 
but  now  may  he  had  of  the  clerk  of  tho 
rules,  upon  a pravipe.  These  rules  arc 
that  the  sheriff  return  his  writ ; that  ho 
bring  in  the  body;  for  special  impar- 
lance; to  be  present  at  tho  taxing  of 
| eosts,  and  the  like. 
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SIENS.  An  obsolete  word  formerly 
need  for  scion,  which  figuratively  signi- 
fied a person  who  descended  from  an- 
other. “ The  sien,"  says  Lord  Coke, 
u taken  all  his  nourishment  from  the 
stocko,  and  yet  it  produooth  his  own 
fruit."  Co.  Lift.  123  a.  Vide  Branch. 

SIO ILLUM, seal,  (q.  v.)  Vide  Scroll. 

81G IIT,  contract*.  Hills  of  exchange 
are  frequently  made  payable  at  sight, 
that  is,  on  presentment,  which  might  be 
tuken  naturally  to  mean  that  the  bill 
should  then  Is;  paid  without  further  de- 
lay; but  although  the  point  bo  not 
clearly  settled,  it  seems  the  drawee  is  on- 
titled  to  the  days  of  grace.  Beaw.  Lex 
Mer.  pi.  256;  Kyd  on  Hills,  10;  Chit, 
on  Bills,  343,  4 ; Bayley  on  Hills,  42, 
109,  110;  8elw.  N.  P.  339. 

2.  — The  holder  of  a bill  payable  at 
sight,  is  required  to  use  due  diligence  to 
put  it  into  circulation,  or  have  it  pre- 
sented for  acceptance  within  a reasonable 
time.  20  John.  146;  7 Cowen,  705; 
12  Pick.  399;  13  Mass.  137 ; 4 Mason, 
336;  5 Mason,  118;  1 McCord,  322; 
1 Hawks,  195. 

3.  — When  the  bill  is  payable  any 
number  of  days  after  sight,  the  time  be- 
gins to  run  from  the  period  of  present- 
ment and  acceptance,  and  not  from  the 
time  of  mere  presentment.  I Mason, 
176 ; 20  John.  176. 

SIGN,  contract* , evidence , is  a token 
of  any  thing;  a note  or  token  given 
without  words. 

2.  — Contracts  arc  express  or  implied. 
The  express  are  manifested  viva  iwv,  or 
by  writing ; the  implied  are  shown  by 
silence,  by  acts,  or  by  ghjns. 

3.  — Among  all  nations  and  at  all 
times,  certain  signs  have  been  considered 
as  proof  of  assent  or  dissent,  for  example, 
the  nodding  of  the  head,  and  the  shaking 
of  hands,  2 HI.  Com.  44*  ; 6 Toull.  n. 
33;  Ileinnec.,  Antiq.  lib.  3,  t.  23,  n. 
19 ; silence  and  inaction,  facts  and  signs 
are  sometimes  very  strong  evidence  of 
cool  reflection,  when  following  a question. 

I ask  you  to  lend  me  one  hundred  dol- 
lars ; without  saying  a word  you  put  your 
hand  in  your  pocket,  and  deliver  me  the 
money.  I go  into  a hotel,  and  I :wk  the 
landlord  if  he  can  accommodate  me  and  ( 


take  care  of  my  trunk ; without  speaking 
he  takes  it  out  of  my  hands  and  sends  it 
into  his  chamber.  By  this  act  he  doubt- 
less becomes  responsible  to  me  as  a bailee. 
At  the  expiration  of  a lease,  the  tenant 
remains  in  possession,  without  any  ob- 
jection from  the  landlord  ; this  may  be 
fairly  interpreted  as  a sign  of  a consent 
that  the  lease  shall  be  renewed.  13  Serg. 
A llawle,  69. 

4. — The  learned  author  of  the  Peclino 
and  Full  of  the  Roman  Fmpirc,  in  his 
44th  chapter,  remarks,  “Among  savago 
nations,  the  want  of  letters  is  imper- 
fectly supplied  by  the  use  of  visible 
signs,  which  awaken  attention,  and  per- 
petuate the  remembrance  of  any  public 
or  private  transaction.  The  jurispru- 
dence of  the  first  Romans  exhibited  the 
scenes  of  a pantomime;  the  words  were 
adapted  to  the  gestures,  and  the  slightest 
error  or  neglect  in  the  form*  of  proceed- 
ing, was  sufficient  to  annul  the  ttuhnianee 
of  the  fairest  claim.  Tho  communion  of 
the  marriage-life  was  denoted  by  the  ne- 
cessary elements  of  fire  and  water : and 
the  divorced  wife  resigned  the  bunch  of 
keys,  by  tho  delivery  of  which  she  had 
been  invested  with  the  government  of  tho 
family.  The  manumission  of  a son,  or  a 
slave,  was  performed  by  turning  him 
round  with  a gentle  blow  on  the  cheek  : 
a work  was  prohibited  by  the  casting  of 
a stone;  prescription  was  interrupted  by 
tho  breaking  of  a brunch ; tho  clenched 
fist  was  the  symbol  of  a pledge  or  depo- 
sits* ; the  right  hand  was  the  gift  of 
faith  and  confidence.  The  indenture  of 
covenants  was  a broken  straw ; weights 
and  scales  were  introduced  into  every 
payment,  and  the  heir  who  accepted  a 
testament,  was  sometimes  obliged  to  snap 
his  fingers,  to  cast  away  his  garments, 
and  to  leap  aud  dance  with  real  or  af- 
fected transport.  If  a citizen  pursued 
any  stolen  goods  into  a neighbour’s  house, 
he  concealed  his  nakedness  with  a linen 
towel,  and  hid  his  face  with  a mask  or 
basin,  lest  he  should  encounter  the  eyes 
of  a virgin  or  a matron.  Tn  a civil  ac- 
tion, the  plaintiff  touched  the  ear  of  his 
witness,  seized  his  reluctant  adversary 
hy  the  neck,  aud  implored,  in  solemn 
lamentation,  the  aid  of  his  fellow-citizens. 
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The  two  competitors  {grasped  each  other’s 
hand,  as  if  they  stood  prepared  for  com- 
bat before  the  tribunal  of  the  prwtor : 
lie  commanded  them  to  produce  the  ob- 
ject of  the  dispute;  they  went,  they  re- 
turned with  measured  steps,  and  a clod  i 
of  earth  was  cast  at  his  foot  to  represent 
the  field  for  which  they  contended.  This 
occult  science  of  the  words  and  actions  , 
of  law,  was  the  inheritance  of  the  pon- 
tiffs and  patricians.  Like  the  Chaldean 
astrologers,  they  announced  to  their 
clients  the  days  of  business  and  repose ; 
these  important  trifles  were  interwoven 
with  the  religion  of  Xiiuia;  and,  after 
the  publication  of  the  twelve  tables,  the 
Koman  jteople  were  still  enslaved  by  the 
ignorance  of  judicial  proceedings.  The 
treachery  of  some  pleliciau  officers  at 
length  revealed  the  profitable  mystery  : 
in  a more  enlightened  age,  the  legal  ac- 
tions were  derided  and  observed ; and 
the  same  antiquity  which  sanctified  the 
practice,  obliterated  the  use  and  meaning, 
of  this  primitive  language.” 

Sion,  measures,  in  angular  measures, 
a sign  is  equal  to  thirty  degrees.  Vide 
Measure. 

Sion,  mer.  laic.  A board,  tin  or  other 
substauce  on  which  Is  painted  the  name 
and  business  of  a merchant  or  tradesman. 

2. — Every  man  has  a right  to  adopt 
such  a sign  us  he  may  please  to  select, 
but  he  hits  no  right  to  use  another's 
name,  without  his  consent.  See  Pall. 
Diet,  mot  Propriete  Industrielle,  and  the 
article  Trade  marks. 

To  sioN.  To  write  one’s  name  to  an 
instrument  of  writing  in  order  to  give 
the  effect  intended  ; the  name  thus  writ- 
ten is  called  a signature. 

2. — The  signature  is  usually  made  at 
the  bottom  of  the  instrument,  but  in 
wills  it  has  been  held  that  when  a testa- 
tor commenced  his  will  with  these  words, 
u I,  A B,  make  this  my  will,”  it  was  a 
sufficient  signing.  3 Lev.  1 ; and  vide 
Itob.  on  Wills,  122;  1 Will,  on  Wills, 
41),  50;  Chit.  Coot.  212;  Xewl.  Coutr. 
173;  Sugd.  Vend.  71  ; 2 .Stark.  Kv. 
005,013;  Hob.  on  Fr.  121;  but  this 
decision  is  said  to  l>e  absurd.  1 Bro. 
Civ.  Law,  27*,  n.  10.  Vide  Merl.  lle- 
pert.  mot.  Signature,  for  u history  of  the 


origin  of  signatures ; and  also  4 Cruise, 
Dig.  h.  t.  32,  c.  2,  s.  73  et  seq.;  see, 
generally,  8 Tuull.  n.  04-90;  1 Dali. 
04 ; 5 Whart.  K.  380;  2 B.  & P.  238; 

2 M.  & a 286. 

SIGN  A,  civil  laic.  Those  species  of 
indicia  (q.  v.)  which  come  more  imme- 
diately under  the  cognizances  of  the 
senses,  such  as  stains  of  blood  on  the 
person  of  one  accused  of  murder,  indica- 
tions of  terror  at  being  charged  with  the 
offence,  uud  the  like. 

| 2. — .Signa,  although  not  to  be  rejected 

as  instruments  of  evidence,  cannot  al- 
ways be  relied  upon  as  conclusive  evi- 
dence, for  they  are  frequently  explained 
away;  in  the  instance  mentioned  the 
blood  may  have  been  that  of  a beast,  and 
expressions  of  terror  have  been  frequently 
manifested  by  innocent  persons  who  did 
uot  possess  much  firmness.  See  Best  on 
Pres.  13,  n.  (/) ; Denisart,  h.  v. 

SIGNATURE,  eccl.  law , is  the  name 
of  a sort  of  rescript,  without  seal,  con- 
taining the  supplication,  the  signature  of 
the  pojie  or  his  delegate,  and  the  grant 
of  a pardon.  Diet.  Dr.  Can.  h.  v. 

SIGNATURE,  pract.  coutr.  By  signa- 
ture is  understood  the  act  of  putting 
down  a man’s  name,  at  the  end  of  an  in- 
strument, to  attest  its  validity.  The 
name  thus  written  is  also  called  a signa- 
ture. Vide  To  sign. 

SIGNIFICATION.  French  law.  The 
notice  given  of  a decree,  sentence  or  other 
judicial  act. 

I SIG N IFIC A V IT,  eccl.  law.  When 

this  word  is  used  alone,  it  means  the 
bishop’s  certficato  into  the  court  of  chan- 
cery, iu  order  to  obtain  the  writ  of  ex- 
communication  ; but  where  the  words 
writ  of  sign  ijicav it  are  used,  the  moatiing 
is  the  same  as  writ  de  excommunicato 
capiendo.  2 Bum’s  Keel.  L.  248 ; Shelf, 
on  Mar.  \ Div.  502. 

SILENCE,  state  of  a person  who  does 
not  speak,  or  one  who  refrains  from 
speaking. 

2. — Pure  and  simple  silence  cannot 
lie  considered  as  a consent  to  a contract, 
except  in  eases  when  the  silent  person  is 
Is  mud  in  good  faitli  to  explain  himself, 
iu  which  case,  silence  gives  consent.  6 
Toull.  liv.  o,  t.  3,  u.  32,  uote ; 14  Serg. 
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& Rawlo,  393 ; 2 Supp.  to  Vcs.  Jr.  442 ; 

1 Dane’s  Ab.  c.  1,  art.  4,  § 3;  8 T.  It. 
483 ; 6 Penn.  St.  It.  886;  1 Green] . 
Kv.  201 ; but  no  assent  will  bo  infernal 
from  a man’s  silence,  unless,  1st,  be 
knows  his  rights,  and  knows  what  he  is 
doing ; and,  2dly,  his  silence  is  volun- 
tary. 

3.  — When  any  person  is  accused  of  a 
crime,  or  charged  with  any  fact,  and  he 
does  not  deny  it,  in  general,  the  pre- 
sumptiou  is  very  strong  that  the  charge 
is  correct.  7 (J.  & P.  832;  5 C.  <&  P. 
332  ; Joy  on  Conf.  s.  10,  p.  77. 

4.  — The  rule  does  not  extend  to  the 
Hilencc  of  a prisoner,  when  on  his  exami- 
nation before  a magistrate  he  is  charged 
by  another  prisoner  with  having  joined 
him  in  the  commission  of  an  oifcnce.  3 
Stark.  0.  88. 

5.  — When  an  oath  is  administered  to 
a witness,  instead  of  expressly  promising 
to  keep  it,  he  gives  his  assent  by  his 
silence,  and  kissing  the  book. 

6.  — The  person  to  be  affected  by  the 
silence  must  be  one  not  disqualified  to 
act,  as  non  compos,  an  infant,  or  the  like, 
for  even  the  express  promise  of  such  a 
person  would  not  bind  him  to  the  per- 
formance of  any  contract. 

7.  — The  rule  of  the  civil  law  is,  that 
silence  is  not  an  acknowledgment  or 
denial  in  every  case,  qui  facet,  non  utique 
fatetur ; sod  taiuen  vernm  est,  euw  non 
negare.  Dig.  50,  17,  142. 

SILVA  CLEDUA.  By  these  words 
in  England  is  understood  every  sort  of 
wood,  except  gross  wood  of  the  age  of 
twenty  years.  Bac.  Ab.  Tythes,  (J. 

SIMILITER,  pleading.  When  the 
defendant’s  plea  contains  a direct  con- 
tradiction of  the  declaration,  and  con-  J 
eludes  with  referring  the  matter  to  be 
tried  by  a jury  of  the  country,  the  plain- 
tiff must  do  so  too;  that  is,  he  must  also 
submit  the  matter  to  be  tried  by  a jury, 
without  offering  any  new  answer  to  it, 
and  must  stand  or  fall  by  bis  declaration. 
Co.  Litt.  126  a.  In  such  case,  ho  merely 
replies  that  as  the  defendant  has  put 
himself  upon  the  country,  that  is,  has 
submitted  his  cause  to  be  tried  by  a jury 
of  the  country,  he,  the  plaintiff,  does  so 
likewise,  or  the  like.  Jience  this  sort  of 


replication  is  called  a frimiliter , that  hav- 
ing been  the  effective  word  when  the 
proceedings  were  in  Latin.  1 Chit.  PI. 
549  ; Arch.  Civ.  PI.  250.  See  Stcph. 
PI.  255;  2Saund.  319,  b. ; Cowp.  407 ; 

1 Str.  Rep.  551 ; 11  S.  k R.  82. 

SIMON  V,  rerf.  lair , is  the  selling  and 

buying  of  holy  orders,  or  an  ecclesiasti- 
cal benefice.  Bac.  Ab.  h.  t. ; 1 Harr. 
Dig.  556.  By  simony  is  also  understood 
an  unlawful  agreement  to  receive  a tem- 
poral reward  for  something  holy  or  spi- 
ritual. Code,  1,3,31  ; Ayl.  Parerg.  496. 

SIMPLE  CONTRACT,  is  one  the 
evidence  of  which  is  merely  oral,  or  in 
writing  not  under  seal,  nor  of  record.  1 
Chit.  Contr.  1;  1 Chit.  PL  88;  and 
vide  11  Mass.  R.  30;  11  East,  R.  312; 
4 Barn.  & Aid.  588;  3 Stark.  Ev.995; 

2 Bl.  Com.  472. 

2. — As  contracts  of  this  nature  are 
frequently  entered  into  without  thought, 
or  proper  deliberation,  the  law  requires 
that  there  he  some  good  cause,  consider- 
ation or  motive,  before  they  can  be  en- 
forced in  the  courts.  The  party  making 
the  promise  must  have  obtained  some 
advantage,  or  the  party  to  whom  it  is 
made  must  have  sustained  some  injury 
or  inconvenience  in  consequence  of  such 
promise;  this  rule  has  been  established 
for  the  purpose  of  protecting  weak  and 
thoughtless  persons  from  the  conse- 
quences of  rash,  improvident,  and  incon- 
siderate engagements.  See  Nudum  jnir. 
turn.  But  it  must  he  recollected  this 
rule  does  not  apply  to  promissory  notes, 
hills  of  exchange  or  commercial  papers. 

8 M & 8.  852 

SI  M PLEX,  simple  or  single ; as,  rharta 
simjdex,  is  a deed-poll,  or  single  deed. 

| Jacob’s  L.  Diet.  h.  t. 

SIM  CL  CUM,  pleading.  Together 
with.  These  words  are  used  in  indict- 
ments and  declarations  of  trespass  against 
several  persons,  when  some  of  them  are 
known  and  others  are  unknown. 

2. — In  eases  of  riots  it  is  usual  to 
(•barge  that  A B together  with  others 
unknown  did  the  act  complained  of. 
j 2 Chit.  Cr.  Law,  488;  2 Sulk.  R.  598. 

8. — When  a jNirty  sued  with  another 
pleads  separately,  the  plea  is  generally 
4 entitled  in  the  name  of  the  person  plead* 
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ing,  adding  “sued  with ,”  naming 

thu  other  jHirty.  When  this  occurred,  it 
was,  in  the  old  phraseology,  called  plead- 
ing with  a xim  til  rum. 

SIMULATION.  French  law.  This 
word  is  derived  from  the  I .At  in  si mu/, 
together.  It.  indicates  agreeably  to  its 
etymology,  tho  concert  or  agreement  of 
two  or  more  persons  to  give  to  one  tiling 
the  appearance  of  another,  for  tho  pur- 
jk>so  of  fraud.  Mcrl.  Report,  h.  t. 

2. — With  us  such  act  might  be  pun- 
ished by  indictment  for  a conspiracy  ; by 
avoiding  the  pretended  contract;  or  by 
action  to  recover  back  the  money  or  pro- 
|>eriy  which  may  have  been  thus  fraudu- 
lently obtained. 

SINK  DIE.  Without  day.  Sometimes 
a case  is  adjourned  sine  die,  that  is,  the 
defendant  is  finally  discharged,  there 
being  no  day  to  which  the  cause  is  con- 
tinued. When  tho  court  or  other  body 
rise  at  the  end  of  a session  or  term  they 
adjourn  sine  die. 

SINECURE.  In  the  ecclesiastical 
law,  this  term  is  used  to  signify  that  an 
ecclesiastical  officer  is  without  a charge 
or  cure. 

2. — In  common  parlance  it  moans  the 
receipt  of  a salary  for  an  office  when 
there  are  no  duties  to  be  performed. 

SINGLE.  Ry  itself,  unconnected. 

2. — A single  bill  is  one  without  auy 
condition,  and  does  not  depend  upon  any 
future  event  to  give  it  validity.  Single 
is  also  applied  to  an  unmarried  person ; 
as,  A 13,  single  woman.  Vido  Simplex. 

Single  entry.  A terra  used  among 
merchants  signifying  that  tho  entry  is 
made  to  charge  or  to  credit  an  individual 
or  thing,  without,  at  the  same  time,  pre- 
senting any  other  part  of  the  operation; 
it  is  used  in  contradistinction  to  double 
entry,  (q.  v.)  For  example,  a single 
entry  is  made,  A B debtor,  or  A 13  cre- 
ditor, without  designating  what  are  the 
connexions  between  the  entry  and  the  I 
objects  which  composed  the  fortune  of 
the  merchant. 

SINGULAR,  construction.  In  gram- 
mar the  singular  is  expressing  only  one, 
not  plural.  Johnson. 

2. — -In  law,  tho  singular  fVoquently 
includes  the  plural.  A bequest  to  “ my  ( 


nearest  relation ,”  for  example,  will  be 
considered  as  a bequest  to  all  the  rela- 
tions in  the  same  degree,  who  are  nearest 
to  the  testator.  1 Ves.  Sen.  837 ; 1 
Rro.  C.  0.  293.  A bequest  made  to 
“ my  heir  ” by  a person  who  had  throe 
heirs,  will  be  construed  in  the  plural. 
4 Russ.  0.  C.  384. 

8. — The  same  rule  obtains  in  the  civil 
law  : In  urn  juris  frequenter  uti  nos  sin - 
•ju/ari  appellation*)  cum  plvra  niyniji- 
cari  nUrmus.  Dig.  50,  lo,  158. 

SINKING  FUND,  is  a fund  arising 
from  particular  taxes,  imposts,  or  duties, 
which  is  appropriated  towards  the  pay- 
ment of  the  interest  due  on  a public 
| loan  and  for  the  gradual  payment  of  tho 
principal.  See  Fundimj  System. 

SIRE.  A title  of  honour  given  to 
kings  or  emperors  in  speaking  or  writ- 
ing to  them. 

! SISTER.  A woman  who  has  the 
same  father  and  mother  with  another,  or 
lias  one  of  them  only.  In  the  first  case 
she  is  called  sister,  simply ; in  tho  se- 
cond, half  sister.  Vide  Brother ; Chile 
dnn;  Descent;  Father;  Mother. 

1 SITUS.  Situation;  location. 

2. — Real  estate  has  always  a fixed 
situs,  while  personal  estate  has  no  such 
fixed  situs ; the  law  rei  situ-,  regulates 
real  but  not  the  personal  estate.  Story, 
Confl.  of  Laws,  § 879. 

SKELETON  RILL,  eomm.  laic,  is  a 
blank  paper,  properly  stamped,  in  those 
countries  where  stamps  are  required, 
with  the  name  of  a person  signed  at  tho 
bottom. 

2. — In  such  case  the  person  signing 
the  paper  will  be  held  as  the  drawer  or 
acceptor,  as  it  may  be,  of  any  bill  which 
shall  afterwards  be  written  above  his 
name  to  the  sum  of  which  the  stamp  is 
applicable.  1 Roll's  Com.  390,  oth  ed. 

SKILL,  contracts.  The  art  of  doing 
a thing  as  it  ought  to  be  done. 

2. — Every  person  who  purports  to 
have  skill  in  a business,  and  undertakes 
for  hire  to  perform  it,  is  bound  to  do  it 
with  ordinary  skill,  and  is  responsible 
civilly  in  damages  for  the  want  of  it,  1 1 
M.  k W.  483 ; and  sometimes  ho  is  re- 
sponsible criminally.  Vide  Mala  Praxis; 

2 Russ,  on  Or.  288. 
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3. — The  degree  of  skill  and  diligence 
required,  rises  in  proportion  to  the  value 
of  the  article,  and  tlio  delicacy  of  the 
operation  : more  skill  is  required,  for 
example,  to  repair  a very  delicate  mathe- 
matical instrument,  than  upon  a common 
instrument  Jones's  Bailin.  91  ; 2 Kent, 
Coin.  458,  463  ; 1 Bell’s  Com.  459 ; 2 
Ld.  Baym.  909,  918:  Domat,  liv.  1, 
t 4,  § 8,  n.  1 ; Poth.  Louage,  n.  425  ; 
Panless.  n.  528;  Ayl.  Band.  B.  4,  t..7, 
p.  466 ; Krsk.  Inst.  B.  3,  t..  3,  § 16 ; 

1 Kollo,  Ah.  10;  Story’s  Boilm.  § 431, 
et  scq. ; 2 Grocnl.  Ev.  § 144. 

SLANDER,  torts,  is  the  malicious 
publication  of  words,  by  speaking,  writ- 
ing, or  printing,  by  reason  of  which  the 
person  to  whom  they  relate  becomes  lia- 
ble to  suffer  corporal  punishmeut,  or  to 
sustain  some  damage.  Bac.  Abr.  Slander. 
Written  or  printed  slauders  arc  libels, 
(sec  that  won!) 

2.  — Here  it  is  proposed  to  treat  of 
verbal  slander,  only,  which  may  be  con- 
sidered with  reference  to  1st,  the  nature  1 
of  the  accusation ; 2d,  the  falsity  of  the 
charge ; 3d,  the  mode  of  publication ; 
4th,  the  occasion ; and  5th,  the  malice  J 
or  motive  of  the  slander. 

3.  — § 1.  Actionable  words  are  of 
two  descriptions,  first,  those  actionable 
in  themselves,  without  proof  of  special 
damages;  and,  secondly,  those  action- 
able only  in  respect  of  some  actual  con- 
sequential damages. 

4.  — 1.  Words  of  the  first  description  ; 
must  impute : 

1st.  The  guilt  of  some  offence  for 
which  the  party,  if  guilty,  might  be  in- 
dieted  and  punished  by  the  criminal 
courts ; as  to  call  a person  a u traitor," 

“ thief,"  u highwayman ;"  or  to  say  that 1 
he  is  guilty  of  “ peijury,”  u forgery," 

“ murder,"  and  the  like.  And  although 
the  imputation  of  guilt  be  general,  with- 
out stating  the  particulars  of  the  pro- 
tended  crime,  it  is  actionable.  Cro.  Jac. 
114,  142  ; 6 T.  R.  674;  3 Wils.  186; 

2 Vent.  266;  2 New  Rep.  335.  See  3 
Serg.  & Rawle,  255 ; 7 Serg.  & llawle, 
451;  1 Binn.  452;  5 Birin.  218;  3 
Serg.  & Rawle,  261 ; 2 Binn.  34 ; 4 
Yea  tea,  423  ; 10  Serg.  & Rawle,  44 ; 
Stark,  on  Slander,  1 5 to  42 ; 8 Mass. 
248;  13  Johns.  124;  lb.  275. 


5.  — 2dly.  That  the  party  has  u disease 
I or  distemper  which  renders  him  unlit  for 
society.  Bac.  Abr.  Slander,  B 2.  An 
action  can  therefore  be  sustained  for  call- 
ing a man  a leper.  Cro.  Jae.  144 ; 
Stark,  on  Slander,  97  But  charging 
another  with  haviiuj  had  a contagious 
disease  is  not  aetionablo,  as  he  will  not, 
on  that  account,  he  excluded  from  so- 
ciety. 2 T.  R.  473,4;  2 Str.  1189; 
Bac.  Abr.  tit.  Slander,  B 2.  A charge 
which  renders  a man  ridiculous,  and  im- 
pairs the  enjoyment  of  general  society, 

| and  injures  those  imperfect  righto  of 
friendly  intercourse  and  mutual  benevo- 
lence which  man  has  with  respect  to  man, 
is  also  actionable.  Holt  on  Libels,  221. 

6.  — 3dly.  Unfitness  in  au  officer,  who 
holds  an  office  to  which  profit  or  emolu- 
ment is  attached,  either  in  respect  of 
morals  or  inability  to  discharge  the  du- 
ties of  the  office ; in  such  a case  an 
action  lies.  1 Salk.  695,  698 ; Kolle, 
Ah.  65;  2 Esp.  K.  500;  5 Co.  125; 
4 Co.  16  a;  1 Str.  617  ; 2 Ld.  Raym. 
1369;  Bull.  N.  P.  4 ; Holt  on  Libels, 

| 207  ; Stark  on  Slander,  100. 

7.  — ithly.  The  want  of  integrity  or 
I capacity,  whether  mental  or  pecuniary, 

in  the  conduct  of  a profession,  trade  or 
| business,  in  which  the  party  is  engaged, 
ore  actionable,  1 Mai.  Entr.  244  ; as  to 
accuse  an  attorney  or  artist,  of  inability, 
inattention,  or  want  of  integrity,  3 Wils. 
187;  2 Bl.  Rep.  750;  or  a clergyman 
of  being  a drunkard,  1 Binn.  178,  is 
actionable.  Sec  Holt  on  Libels,  210; 
lb.  217. 

8.  — 2.  Of  the  second  class  are  words 
which  arc  actionable  only  in  respect  of 
special  damages  sustained  by  the  party 
slaudered.  Though  the  law  will  not  per- 
mit in  these  cases  the  inference  of  dam- 
age, yet  when  the  damage  has  actually 
been  sustained,  the  party  aggrieved  may 
support  au  notion  for  the  publication  of 
an  untruth,  1 Lev.  53;  1 Sid.  79,  80; 

3 Wood.  210;  2 Leon.  Ill ; unless  the 
assertion  be  made  for  the  assertion  of  a 
supposed  claim.  Com.  Dig.  tit.  Action 
upon  the  case  for  Defamation,  D 30; 
Ikic.  Ab.  Slander,  B ; but  it  lies  if  ma- 
liciously spoken.  Seo  1 Hollo,  Ab.  36; 

1 Saund.  243 ; Bae.  Abr.  Slander,  0 ; 
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S T.  R.  130;  8 East,  R.  1;  Stark.  ou 
Slander,  157. 

0. — 5;  2.  The  charge  must  he  false,  5 ' 
Co.  1 25,  6 ; Hob.  253 ; the  falsity  of 
the  accusation  is  to  In;  implied  till  the  1 
contrary  is  shown,  2 East,  R.  430;  1 
Sound.  242.  The  instance  of  a master 
making  an  unfavourable  representation 
of  his  servant,  upon  an  application  for 
his  character,  seems  to  be  an  exception, 
iu  that  case  there  being  a presumption 
from  the  occasion  of  the  speaking,  that 
the  words  were  true.  1 T.  R.  Ill;  3 
11.  A P.  587;  Stark,  on  Slander,  44, 
175,  228. 

10.  — § 3.  The  slander  must,  of  course, 
be  published,  that  is  communicated  to  a 
third  )H;rson ; and  if  verbal  then  in  a 
language  which  he  understands,  other- 
wise the  plaintiff’s  reputation  is  not  im- 
paired. 1 Kollo,  Ah.  74;  Cro.  Eliz. 
857 ; 1 Saund.  242,  n.  8 ; Bac.  Abr. 
Slander,  1)  8.  A letter  addressed  to  the 
party,  containing  libellous  matter  is  not 
sufficient  to  maintain  a civil  action, 
though  it.  may  subject  the  libeller  to  an 
indictment,  as  tending  to  a breach  of  the 
peace,  2 111.  11.  1038  ; 1 T.  R.  110;  1 
Saund.  132,  n.  2;  4 Esp.  N.  P.  R. 
117;  2 Esp.  N.  P.  R.  023;  2 East,  R. 
30 1 ; the  slander  must  be  published  re- 
specting the  plaintiff;  a mother  cannot 
maintain  an  action  for  calling  her  daugh- 
ter a bastard,  1 1 Sorg.  A Rawle,  343. 
As  to  the  case  of  a man  who  repeats  the 
slander  invented  by  another,  see  Stark, 
on  Slander,  213:  2 P.  A.  Pro.  11.  80; 
3 Y cates,  508;  3 ilinn.  540. 

11.  — § 4.  To  render  words  actiona- 
ble, they  must  be  uttered  without  legal 
occasion.  On  some  occasions  it  is  justi- 
fiable to  utter  slander  of  another,  in 
others  it  is  excusable,  provided  it  be  ut- 
tered without  express  malice,  ilac.  Ab. 
Slander,  1)  4 ; Rollo,  Ab.  87 ; 1 Vin. 
Ab.  540.  It  is  justifiable  for  an  attor- 
ney to  use  scandalizing  expressions  in 
support  of  his  client’s  cause  and  perti- 
nent thereto.  I M.  A S.  280;  1 Holt’s 
11.  531 ; 1 11.  i A.  232  ; see  2 Serg.  A 
Rawle,  409;  1 Rinn.  178;  4 Yeutes, 
322;  1 P.  A.  Browne’s  R.  40;  11 
Verm.  R.  530;  Stark,  on  Slander,  182. 
Members  of  congress  and  other  legisla- 


tive assemblies  cannot  be  called  to  ac- 
count. for  any  thing  said  iu  debate. 

12. — § 5.  Malice  is  essential  to  the 
support  of  an  action  for  slanderous 
words.  Rut  malice  is  in  general  to  be 
presumed  until  the  contrary  is  proved. 
4 R.  A 0.  247 ; 1 Saund.  242,  n.  2 ; 1 
T.  R.  Ill,  544  ; 1 East,  R.  503;  2 
East,  R.  430  ; 2 New  Rep.  335 ; Bull. 
N.  P.  8 ; except  in  those  cases  where 
the  occasion  prima  facie  excuses  the  pub- 
lication, 4 B.  A C.  247.  Sec  14  Serg. 
A Rawle,  359  ; Stark,  on  Slander,  201. 

See,  generally,  Com.  Dig.  tit.  Action 
upon  the  ease  for  Defamation ; Bac.  Abr. 
Slander;  1 Vin.  Abr.  187  ; 1 PhUl.  Ev. 
eh.  8 ; Yelv.  28,  n. ; Doctr.  Plac.  53 ; 
Holt's  Law  of  Libels;  Starkie  on  Slan- 
der ; Hain.  N.  1*.  eh.  2,  s.  3. 

SLANDERER,  a calumuiator,  who 
maliciously  and  without  reason  imputes 
a crime  or  fault  to  another,  of  which  ho 
is  innocent. 

2.  — For  this  offence,  when  the  slander 
is  merely  verbal,  the  remedy  is  an  action 
ou  the  case  for  damages ; when  it  is  re- 
duced to  writing  or  printing,  it  is  a libel, 

C'l-  ▼•) 

SLAVE.  A man  who  is  by  law  de- 
prived of  his  liberty  for  life,  and  becomes 
the  property  of  uuother. 

I 2. — A slave  has  no  political  rights, 

and  generally  has  no  civil  rights.  He 
can  enter  into  no  contract,  unless  spe- 
cially authorized  by  law;  wlmt  he  ac- 
quires generally,  belongs  to  his  master. 
The  children  of  fenude  slaves  follow  the 
condition  of  their  mothers,  and  are  them- 
selves slaves. 

3.  — In  Maryland,  Missouri  and  Vir- 
ginia slaves  arc  declared  by  statute  to  be 
personal  estate,  or  treated  as  such.  Anth. 
Sbep.  To.  428,  494;  Misso.  Laws,  558. 
In  Kentucky,  the  rule  is  different,  and 
they  are  considered  real  estate.  1 Kty. 
Rev.  Laws,  500 ; 1 Dana’s  R.  94. 

4.  — In  general  a slave  is  considered  a 
tiling  and  not  a person ; but  sometimes 
lie  is  considered  as  a person ; as  wlieu  he 
commits  a crime,  for  example,  two  white 
persons  ami  a skive  can  commit  a riot. 
1 McCord,  534.  See  Person. 

5.  — A slave  may  acquire  his  freedom 
iu  various  ways:  1.  By  manumission, 
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by  deed  or  writing,  which  must  be  made 
according  to  the  laws  of  the  state  where 
the  master  then  acts.  1 Penn.  10;  1 
Hand.  15.  The  deed  may  bo  absolute 
which  gives  immediate  freedom  to  the 
slave,  or  conditional  giving  him  imme- 
diate freedom,  and  reserving  a right  of 
service  for  a time  to  come ; G Hand. 
652 ; or  giving  him  his  freedom  as  soon 
as  a certain  condition  shall  have  been 
fulfilled.  2 Root,  864 ; Coxe,  4. — 2. 
By  manumission  by  will.  When  there 
is  un  express  emancipation  by  will,  the 
slave  will  be  free,  and  the  testator’s  real 
estate  shall  be  charged  with  the  payment 
of  his  debts,  if  there  be  not  enough  per- 
sonal projicrty  without  the  sale  of  the 
slaves.  9 Pet.  461.  See  Harper,  R. 
20.  The  manumission  by  will  may  be 
implied,  as,  where  the  master  devises 
property  real  or  personal  to  his  slave.  2 
Pet.  670;  5 liar.  & J.  190. — 8.  By  tin- 
removal  of  the  slave  with  the  conseut  of 
the  master,  animo  morandi , in  one  of 
the  United  States  where  slavery  is  for- 
bidden by  law.  2 Mart.  Lo.  Rep.  N.  J. 
401  ; or  when  he  sojourns  there  longer 
than  is  allowed  by  the  law  of  the  state. 

7 S.  k R.  878 ; 1 Wash.  C.  C.  Rep. 
499.  Vide  Stroud  on  Slavery. 

Slave  tkai>e,  criminal  law.  The 
infamous  traflic  in  human  flesh,  though 
not  prohibited  by  the  law  of  nations,  is 
now  forbidden  by  the  laws  and  treaties 
of  most  civilized  states. 

2. — By  the  constitution  of  the  United 
States,  art.  1,  s.  9,  it  is  provided,  that 
the  “ migration  or  importation  of  such 
persons  as  any  of  the  states  now  exist- 1 
iug  (in  1789,)  shall  think  proper  to 
admit,  shall  not  be  prohibited  by  the 
cougress,  prior  to  the  year  one  thousand  ' 
eight,  hundred  uml  eight.”  Previously  j 
to  that  date  several  laws  were  enacted, 
which  it  is  not  within  the  plan  of  this 
work  to  cite  at.  large  or  to  analyze ; they 
are  here  referred  to,  namely;  act  of 
1794,  c.  11,  1 Story’s  Laws  LJ.  S.  319; 
act  of  1800,  c.  51,  1 Story’s  Laws  U. 
S.  780 ; act  of  1803,  c.  63,  2 Story’s 
Laws  U.  S.  886 ; act  of  1807,  c.  77,  2 
Story’s  Laws  U.  S.  1050;  these  several 
acts  forbid  citizens  of  the  United  Suites, 
under  certain  circumstances,  to  equip  or 


| build  vessels  for  the  purpose  of  carry- 
ing on  the  slave  trade,  and  the  last  men- 
I tioned  act  makes  it  highly  penal  to  import 
slaves  into  the  United  States  after  the 
first  day  of  January,  1808.  The  act  of 
1818,  c.  86,  8 Story’s  Laws  U.  S.  1698; 
the  act  of  1819,  c.  224,  3 Story’s  Laws 
U.  S.  1752;  and  the  act  of  1820,  c. 
113,  3 Story’s  Laws  U.  S.  1798,  con- 
tain further  prohibition  of  the  slave 
trade,  and  punish  the  violation  of  their 
several  provisions  with  the  highest  pen- 
alties of  the  law.  Vide,  generally,  10 
Wheat.  R.  66 ; 2 Mason,  R.  409 ; 1 
Acton,  240;  1 Dodson,  8 1,  91,  95  ; 2 
Dodson,  238;  6 Mass.  It.  358;  2 Crauch, 
336;  3 Dali.  It.  297 ; 1 Wash.  C.  C. 
Rep.  522;  4 lb.  91;  3 Mason,  R.  175; 
9 Wheat.  R.  391;  6 Crauch,  330;  5 
Wheat.  It.  338;  8 lb.  380;  10  lb.  312; 

1 Kent,  Com.  191. 

SLAVERY,  the  state  or  condition  of 
a slave. 

2. — Slavery  exists  in  mast  of  tho 
southern  states.  In  Pennsylvania,  by 
the  act  of  March,  1780,  for  the  gradual 
abolition  of  slavery,  it  has  been  almost 
entirely  removed;  iu  Massachusetts  it 
was  held,  soon  after  the  revolution,  that 
slavery  hud  been  abolished  by  their  con- 
stitution, 4 Mass.  128 ; in  Connecticut, 
slavery  has  been  totally  extinguished  by 
legislative  provisions;  Reeve’s  Dom.  Rel. 
340;  the  states  north  of  Delaware,  Ma» 

1 ryland  and  the  river  Ohio,  may  be  con- 
sidered as  free  states,  where  slavery  is 
not.  tolerated.  Vide  Stroud  on  Slavery; 

2 Kent,  Com.  201 ; Rutherf.  Inst.  238. 

SMUGGLING.  The  fraudulent  tak- 
ing into  a country,  or  out  of  it,  merchan- 
dise which  is  lawfully  prohibited.  Bac. 
Ab.  h.  t. 

SOC  AG  K,  Eng.  law.  A tenure  of 
lands  by  certain  inferior  services  in  hus- 
bandry, aud  not  knight’s  service,  in  lieu 
of  all  other  services.  Litt.  sect.  1 17. 

SOCJ  DA,  civ.  law.  This  is  the  najno 
of  a contract  by  which  one  man  delivers 
to  another,  cither  for  a small  recompense, 
or  for  a part  of  the  profits,  certain  ani- 
mals, on  condition  that  if  any  of  them 
perish  they  shall  be  replaced  by  tho 
bailer,  or  he  shall  pay  their  value. 

2. — This  is  a contract  of  hiring  with 


this  condition  that  the  bailee  takes  upon 
him  the  risk  of  the  loss  of  the  thing 
hired.  Wolff,  § 688. 

SOCIKTAS  LEON  IN  A,  among  the 
Roman  lawyers  signified  that  kind  of 
society  or  partnership  by  which  the 
entire  profits  should  belong  to  some  of 
tin*  partners  in  exclusion  of  the  rest. 

2. — It,  was  so  called  in  allusion  to  the 
fable  of  the  lion  and  other  animals,  who 
had  entered  into  partnership  for  the  pur- 
pose of  hunting,  and  he  appropriated  all 
the  prey  to  himself.  Dig.  17,  2,  29,  2 ; 
Poth.  Trait/*  de  Society,  n.  12.  See  2 
McCord's  K.  421  ; 6 Pick.  372. 

S<  )C I ET B BN  C(  )M  M BN D1TE.  This 
term  is  borrowed  from  the  laws  of  France, 
and  is  used  in  Louisiana ; the  vtcitlt  an 
Cimvmmilite,  or  partnership  in  exmmat- 
dam , is  formed  by  a contract,  by  which 
one  person  or  partnership  agrees  to  fur- 
nish another  person  or  jmrtncrship  a 
certain  amount,  either  in  property  or 
money,  to  he  employed  by  the  person  or 

{mrtnership  to  whom  it  is  furnished,  in 
lis  or  their  own  name  or  firm,  on  condi- 
tion of  receiving  a share  in  the  profits, 
in  the  proportion  determined  by  the 
contract,  and  of  being  liable  to  losses 
and  expenses  to  the  amount  furnished 
and  no  more.  Civ.  Code  of  Lo.  art. 
2810  ; Code  de  Comm.  26,  33 ; 4 Pard. 
Dr.  Com.  u.  1027 ; Dali.  Diet,  mots 
Society  Commerciale,  n.  166.  ^ ide 

Cfomrmnrftim  ,*  Partnership. 

SOCIETY.  A society  is  a number 
of  persons  united  together  by  mutual 
consent,  in  order  to  deliberate,  deter- 
mine, ami  act  jointly  for  some  common 
purpose. 

2. — .Societies  arc  either  incorporated 
and  known  to  the  law,  or  unincorporated, 
of  which  the  law  does  not  generally  hike 
notice. 

8. — By  civil  society  is  usually  under- 
stood a state,  (<J.  v.)  a nation,  (q.  v.)  or 
a body  politic,  (q.  v.)  Rutherf.  Inst.  c. 
1 and  2. 

4. — ]n  the  civil  law,  by  society  is 
mount  a partnership.  Inst.  3, 26 ; Dig. 
17,  2 ; Code,  4,  37. 

.SODOMITE.  One  who  has  been 
guilty  of  sodomy.  Formerly  such  of- 
fender was  punished  with  great  severity, 


and  he  was  deprived  of  the  power  of 
making  a will. 

SODOMY,  crim.  law.  The  crime 
against  nature,  committed  cither  with 
man  or  beast. 

2.  — It  is  a crime  not  fit  to  be  named ; 
p*iccatuin  illud  horribile,  inter  ehristi- 
uuuni  non  nominandum.  4 111.  Com. 
215;  1 East,  P.  C.  480,  487;  Bao. 
Ab.  h.  t. ; Hawk.  b.  1,  c.  4;  1 llale, 
660;  Com.  Dig.  Justices,  S 4;  Kuss. 
Ally.  331. 

3.  — This  crime  was  punished  with 
great  severity  by  the  civil  law.  Nov. 
141;  Nov.  77;  Inst.  4,  18,4.  Sec  1 
Kuss.  on  Cr.  568 ; K.  & II.  C.  C.  331, 
412;  1 East,  P.  C.  487. 

SOIL,  the  superficies  of  the  earth  on 
which  buildings  are  erected,  or  may  be 
erected. 

2. — The  soil  is  the  principal,  and  the 
building,  when  erected,  is  the  accessory. 
Vide  Dig.  6,  1,  49. 

SOIT  DROIT  FAIT  AL  PARTIK, 
Eng.  law.  Let  right  be  done  to  the 
party.  This  phrase  is  written  on  a peti- 
tion of  right,  and  subscribed  by  the  king. 
See  Petition  of  right. 

SOKEMANS,  Eng.  low.  Those  who 
held  their  lands  in  socage.  2 Bl.  Com. 
100. 

SOLD  NOTE,  contracts , is  the  name 
of  au  instrument  in  writing,  given  by  a 
broker  to  a buyer  of  merchandise,  in 
which  it  is  stated  that  the  goods  therein 
mentioned  have  been  sold  to  him.  1 
Bell’s  Com.  (5th  ed.)  435;  Story  on 
Ag.  § 28.  Some  confusion  may  be 
found  in  the  books  as  to  the  name  of 
these  notes ; they  are  sometimes  culled 
bought  notes , (q.  Y.) 

SOLDIER.  A military  man;  a pri- 
vate in  the  army. 

2. — The  constitution  of  the  United 
States,  Amendm.  art.  3,  directs  that  no 
soldier  shall,  in  time  of  peace,  be  quar- 
tered in  any  house,  without  the  consent 
of  the  owner,  nor  in  time  of  war,  but  in 
a manner  to  be  prescribed  by  law. 

SOLE.  Alone,  single ; used  in  con- 
tradistinction to  Joint  or  married.  A 
sole  tcuunt,  therefore,  is  one  who  holds 
lands  in  his  own  right,  without  being 
joined  with  any  other.  A feme  sole  is 
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a single  woman ; a solo  corporation  is 
one  composed  of  only  one  natural  person. 

SOL  KM  NITY.  The  formality  estab- 
lished by  law  to  render  u contract,  agree- 
ment, or  othor  act  valid. 

2. — A marriage,  for  example,  would 
not  be  valid  if  made  in  jest,  and  without 
solemnity.  Vide  M<>  rriu<jcf  and  Dig.  4, 
1,  7 ; Id.  45,  1,  30. 

SOLICITATION  OF  CHASTITY. 
Asking  a person  to  commit  adultery  or 
fornication. 

2.  — This,  of  itself,  is  not  an  indictable 
offence.  Salk.  382 : 2 Chit.  Pr.  478. 
The  contrary  doctrine,  however,  has 
been  held  in  Connecticut.  7 Coun. 
liep.  207. 

3.  — In  Englund,  tbe  bare  solicitation 
of  chastity  is  punished  in  the  ecclesias- 
tical courts.  2 Chit.  Pr.  478.  Vide 
Str.  1100;  10  Mod.  384;  Sayer,  33 ; 
I Ilawk.  ch.  74  ; 2 Ld.  Raym.  800. 

4.  — The  civil  law  punished  arbitra- 
rily the  person  who  solicited  the  chas- 
tity of  another.  Dig.  47,  11,  1.  Vide 
To  persuade  ; 3 Phill.  It.  508. 

SOLICITOR.  A persou  whose  busi- 
ness is  to  be  employed  in  the  core  and 
management  of  suits  depending  in  courts 
of  chancery. 

2. — A solicitor,  like  an  attorney,  (q. 
v.)  will  be  required  to  act  with  perfect 
good  faith  towards  his  clients.  He  must 
conform  to  the  authority  given  him.  It 
is  said  that  to  institute  a suit  he  must 
have  a special  authority,  although  a 
general  authority  will  he  sufficient  to 
defend  one.  The  waut  of  a written  au- 
thority may  subject  him  to  the  expenses 
incurred  iu  a suit.  3 Mer.  R.  12 ; 
Hov.  Fr.  ch.  2,  p.  28  to  61.  Vide  1 
Phil  Ev.  102;  10  Vin.  Ab.  482  ; 7 
Com.  Dig.  357 ; 8 Com.  Dig.  035 ; 2 
Obit.  Pr.  2.  Sec  Attorney  at  laic ; 
Counsellor  at  laic  ; Proctor. 

Solicitor  ok  tiik  treasury. — 
Tbe  title  of  one  of  the  officers  of  the 
United  States,  created  by  the  act  of  May 
20,  1830,  4 Sharsw.  cout.  of  Story,  L. 
U.  S.  2206,  which  prescribes  bis  duties 
aud  his  rights. 

2. — 1.  His  powers  and  duties  arc,  1, 
those  which  were  by  law  vested  aud 
required  from  the  ageut  of  the  treasury 


of  the  United  States.  2.  Those  which 
theretofore  belonged  to  the  commissioner, 
or  acting  commissioner  of  the  revenue, 
as  relate  to  the  superintendence  of  the 
collection  of  outstanding  direct  and  inter- 
nal duties.  3.  To  take  charge  of  all 
lauds  which  shall  be  conveyed  to  the 
Uuited  States,  or  set  off  to  them  in  pay- 
ment of  debts,  or  which  are  vested  in 
them  by  mortgage  or  other  security ; 
and  to  release  such  lauds  which  had,  at 
the  passage  of  the  act,  become  vested  iu 
the  United  States,  on  payment  of  the 
debt  for  which  they  were  received.  4. 
Generally  to  superiuteud  the  collection 
of  debts  due  to  the  United  States,  and 
receive  statements  from  different  officers 
in  relation  to  suits  or  actions  commenced 
for  the  recovery  of  the  same.  5.  To 
instruct  the  district  attorneys,  marshals, 
and  clerks  of  the  circuit  and  district 
courts  of  the  United  States,  iu  all  mat- 
ters aud  proceedings  appertaining  to  suits 
in  which  the  United  States  are  a party 
or  interested,  and  to  cause  them  to  report 
to  him  any  information  he  may  require 
in  relation  to  the  same.  6.  To  report 
to  the  proper  officer  from  whom  the  evi- 
dence of  debt  was  received,  the  fact  of 
| its  having  been  paid  to  him,  and  also  all 
credits  which  have  by  due  course  of  law 
been  allowed  on  the  same.  7.  To  make 
rules  for  the  government  of  collectors, 
district  attorneys  and  marshals,  as  may 
be  requisite.  8.  To  obtain  from  the 
district  attorneys  full  aecouuts  of  all 
suits  in  their  hands  and  submit  abstracts 
of  the  same  to  congress. 

3. — 2.  His  rights  are,  1,  to  call  upon 
the  attorney -general  of  the  Uuited  States 
for  advice  and  direction  as  to  the  manner 
of  couduetiug  the  suits,  proceedings  and 
prosecutions  aforesaid.  2. — To  receive 
a «dary  of  three  thousand  five  hundred 
dollars  per  annum.  3.  To  employ,  with 
the  approbation  of  the  secretary  of  the 
treasury,  a clerk,  with  a salary  of  $ 1 500 ; 
and  a messenger,  with  a salary  of  $500. 
To  receive  and  scud  ;dl  letters,  rclatiug 
to  the  business  of  his  office,  free  of 
postage. 

SOLI  DO,  IN.  Civil  law.  In  solido 
is  a term  used  to  designate  those  con- 
tracts in  which  the  obligors  arc  bound 
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jointly  and  severally,  or  in  which  several 
obligees  arts  each  entitled  to  demand  the 
whole  of  what  is  due. 

2. — I . There  is  au  obligation  in  solido 
on  the  part  of  debtors,  when  they  are  all 
obliged  to  the  same  thing,  so  that  each 
may  be  compelled  to  pay  the  whole,  and 
when  the  payment  which  is  made  by  one 
of  them,  exonerates  the  others  towards 
the  creditor. 

8. — 2.  The  obligation  is  in  solido,  or 
joint  and  several  between  several  credi- 
tors, when  the  title  expressly  gives  to 
each  of  them  the  right  of  demanding 
payment  of  the  total  of  what  is  due,  and 
when  the  payment  to  any  one  of  them 
discharges  the  debtor.  Civ.  Code  of  La. 
2088, 2086;  Merl.  Report,  li.  t. ; Domat, 
Index,  h.  t.  Soc  In  solido. 

SOLITARY  IMPRISONMENT. 

The  punishment  of  separate  confinement 
has  been  adopted  in  Pennsylvania  with 
complete  success.  Vide  l\niimliary. 

SOLUTION,  civil  law.  Payment. 

2. — By  this  term  is  understood  every 
species  of  discharge  or  liberation,  which 
is  called  satisfaction,  and  with  which  the 
creditor  is  satisfied.  Dig.  46,  3,  54; 
Code  8,  48,  17 ; lust.  3,  30.  This  term 
has  rather  a reference  to  the  substance 
of  the  obligation,  than  to  the  numeration 
or  counting  of  the  money.  Dig.  50, 16, 
1 7 6.  Vide  Discharge  of  a con  tract. 

{SOLVENCY.  The  state  of  a person 
who  is  able  to  pay  all  his  debts;  the 
opposite  of  insol oonry,  (q.  v.) 

SOLVENT.  One  who  has  sufficient 
to  pay  his  debts,  and  all  obligations. 
Dig.  50,  16,  1 14. 

SOLVIT  AD  DIEM,  pleading.  The 
name  of  a plea  to  an  action  on  a bond, 
or  other  obligation  to  pay  money,  by 
which  the  defendant  pleads  that  he  paid 
the  money  on  the  day  it  was  due.  Vide 
J Strn.  652;  Rep.  Temp.  Ilurdwt  133; 
Com.  Dig.  Pleader,  2 W 20. 

2. — This  plea  ought  to  conclude  with 
an  averment,  ami  not  to  the  country.  ! 
1 Sid.  215;  12  John.  R.  253;  vide  2 
Phil.  Ev.  02 ; Coxe,  R.  467. 

Solvit  i*ost  diem,  pleading.  The  \ 
name  of  a special  plea  in  bar  to  an  action 
of  debt  on  a bond,  by  which  the  defend- 
ant asserts  that  he  paid  the  money  after 


the  day  it  became  duo.  1 Chit.  PL 
, 480,  555 ; 2 Phil.  Ev.  03. 

SOMNAMBULISM,  med.  juris. 

Sleep  walking. 

2.  — This  is  sometimes  an  inferior 
species  of  insanity,  the  patient  being  un- 
conscious of  what  he  is  doing.  A case 
is  mentioned  of  a monk  who  was  re- 
markable for  simplicity,  candour  and 
probity,  while  awake,  but  who  during 
his  sleep  in  the  night,  would  steal,  rob, 
and  even  plunder  the  dead.  Another 
case  is  related  of  a pious  clergyman  who 
during  his  sleep  would  plunder  even  his 
own  church.  And  a ease  occurred  iu 
Maine,  where  the  somnambulist  attempt- 
ed to  hang  himself,  but  fortunately  tied 
the  rope  to  his  feet,  instead  of  his  neck. 
Ray,  Med.  Jur.  §294. 

3.  — It  is  evident  that  if  an  act  should 
be  done  by  a sleep  walker  while  totally 
unconscious  of  his  act,  he  would  not  lie 
liable  to  punishment,  because  the  inten- 
tion (q.  v.)  and  will  (q.  v.)  would  be 
wanting.  Take,  for  example,  the  fol- 
lowing siugular  case.  A monk  late  one 
evening,  in  the  presence  of  the  prior  of 
the  convent,  while  iu  a state  of  somnam- 
bulism, entered  the  room  of  the  prior, 
his  eyes  open  but  fixed,  his  features  con- 
tracted into  a frown,  and  with  a knife  in 
his  hand.  He  walked  straight  up  to 

j the  bed,  as  if  to  ascertain  if  the  prior 
were  there,  and  then  gave  three  stabs 
which  penetrated  the  bed  clothes,  and  a 
mat  which  served  for  the  pmpo.se  of  a 
mattress;  he  returned  with  au  air  of 
satisfaction,  and  his  features  relaxed. 
( >n  being  questioned  the  next  day  by 
j the  prior  as  to  what  he  had  dreamed  the 
preceding  night,  the  mouk  confessed  he 
had  dreamed  that  his  mother  had  been 
murdered  by  the  prior,  and  that  her 
spirit  had  appeared  to  him  and  cried  for 
vengeance,  that  he  was  transported  with 
fury  at  the  sight,  and  ran  directly  to 
stab  the  assassin  ; that  shortly  after  he 
aw'oke  covered  with  perspiration,  and  re- 
joiced to  find  it  was  only  a dream. 
Georget,  Des  Maladies  Men  tales,  127. 

4.  — A similar  case  occurred  in  Eng- 
land in  the  last  century.  Two  persons, 
who  had  been  hunting  in  the  day,  slept 
together  at  night ; one  of  them  was  re- 


SON 


SOU 


529 


newing  the  chase  in  his  dream,  and,  ima- 
gining himself  present  at  the  death  of 
the  stag,  cried  out  aloud,  “I’ll  kill  him! 
I’ll  kill  him  !”  The  other,  awakened 
by  the  noise,  got  out  of  bed,  and,  by  the 
light  of  the  moon,  saw  the  sleeper  give 
several  deadly  stabs,  with  a knife,  on  the 
part  of  the  bed  his  companion  had  just 
quitted.  Hervey’s  Meditations  on  the 
night,  note  35  ; Guy,  Med.  Jur.  265. 

SON,  kindred.  An  immediate  male 
descendant.  In  its  technical  meaning  in 
devises,  this  is  a word  of  purchase,  but 
the  testator  may  make  it  a word  of  de- 
scent. Sometimes  it  is  extended  to  more 
remote  descendants. 

•Son  assault  demesne,  pleading. 
Iiis  own  first  assault.  A form  of  a plea 
to  justify  an  assault  and  battery,  by 
which  the  defendant  asserts  that  the 
plaintiff  committed  an  assault  upon  him, 
and  the  defendant  merely  defended  him- 
self. 

2. — When  the  plea  is  supported  by 
evidence,  it  is  a sufficient  justification, 
unless  the  retaliation  by  the  defendant 
were  excessive,  and  bore  no  proportion 
to  the  necessity,  or  to  the  provocation 
received.  1 East,  P.  C.  4U6;  1 Chit. 
Pr.  595. 

Son-in-law,  in  Latin  called  genery  is 
the  husband  of  one’s  daughter. 

SOUND  MEND.  That  state  of  a 
man’s  mind  which  is  adequate  to  reason 
and  come  to  a judgment  upon  ordinary 
subjects,  like  other  rational  men. 

2. — The  law  presumes  that  every  per- 
son who  has  acquired  his  full  age  is  of 
sound  miud,  and  consequently  competent 
to  make  contracts  and  perform  all  his 
civil  duties ; and  he  who  asserts  to  the 
contrary  must  prove  the  affirmation  of 
his  position  by  explicit  evidence,  and  not 
by  conjectural  proof.  2 Hagg.  Keel.  R. 
434;  3 Addams’s  R.  86;  8 Watts,  K.  j 
66  ; Ray,  Med.  Jur.  § 92 ; 3 Curt.  Keel. 
R.  671.  Vide  Unsound  mind. 

SOUNDING  IN  DAMAGES.  When 
an  action  is  brought,  not  for  the  recovery 
of  lands,  goods,  or  sums  of  money,  (as 
is  the  case  in  real  or  mixed  actions,  or 
the  personal  action  of  debt  or  detinue,) 
but  for  damages  only,  as  in  covenant, 
trespass,  &c.,  the  action  is  said  to  be 
Vol.  II.— 34 


sounding  in  damages.  Steph.  PI.  126, 
127. 

SOUNDNESS.  In  usual  health ; 
without  any  permanent  disease.  1 Carr. 
& Marsh.  291.  To  create  unsound  ness, 
it  is  requisite  that  the  animal  should  not 
be  useful  for  the  purpose  for  which  ho 
is  bought,  and  that  inability  to  be  so 
1 useful  should  arise  from  disease  or  acci- 
dent. 2 M.  & Rob.  137;  9 M.  & W. 
670;  2 M.  & Rob.  113. 

2.  — In  the  sale  of  slaves  and  animals 
they  are  sometimes  warranted  by  the 
seller  to  be  sound,  and  it  becomes  im- 
portant to  ascertain  what  is  soundness. 
Roaring,  (q.  v.) ; a temporary  lameness, 
which  renders  a horse  less  fit  for  service, 

| 4 Campb.  271,  sed  vide  2 Esp.  Cas.  573 ; 
a cough,  unless  proved  to  be  of  a tem- 
porary nature,  2 Chit.  R.  245,  416; 
and  a nerved  horse,  have  been  held  to 
be  unsound.  Rut  crib-biting  is  not  a 
breach  of  a general  warranty  of  sound- 
ness. Holt,  Cas.  630. 

3.  — An  action  on  the  case  is  the  pro- 
per remedy  for  a verbal  warrant  of  sound- 
ness. 1 H.  Rl.  R.  17;  3 Esp.  82;  9 
R.  & Cr.  259;  2 Dow.  & lly.  10;  1 
Ring.  344 ; 5 Dow.  & R.  164 ; 1 Taunt. 

1 566;  7 East,  274;  Rac.  Ah.  Action  of 
the  Case,  (E). 

SOURCES  OF  THE  LAW.  By 

this  expression  is  understood  the  au- 
thority from  which  the  laws  derive  their 
force. 

2. — The  power  of  making  all  laws  is 
in  the  people  or  their  representatives, 
and  none  can  have  any  force  whatever, 
which  is  derived  from  any  other  source. 
Rut  it  is  not  required  that  the  legislator 
shall  expressly  pass  upon  all  laws,  and 
give  the  sanction  of  his  seal,  before  they 
can  have  life  or  existence.  The  laws 
arc  therefore  such  as  have  received  an 
express  sanction,  and  such  as  derive  their 
force  and  effect  from  implication.  The 
first,  or  express,  are  the  constitution  of  the 
United  States,  and  the  treaties  and  acts 
of  the  legislature  which  have  been  made 
by  virtue  of  the  authority  vested  by  the 
constitution.  To  these  must  be  added 
the  constitution  of  the  state  and  the  laws 
made  by  the  state  legislature,  or  by  other 
' subordinate  legislative  bodies,  by  virtue 
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of  the  authority  conveyed  by  such  con- 
stitution. The  latter,  or  tacit  received 
their  effect  by  the  general  use  of  them 
by  the  people,  when  they  assume  the 
name  of  customs;  by  the  adoption  of 
rules  by  the  courts  from  systems  of  for- 
eign laws. 

8. — The  express  laws,  are  first,  the  con- 
stitution of  the  United  States;  secondly, 
the  treaties  made  with  foreign  powers; 
thirdly,  the  acts  of  congress;  fourthly, 
the  constitutions  of  the  respective  states; 
fifthly,  the  laws  made  by  the  several  state 
legislatures ; sixthly,  laws  made  by  in- 
ferior legislative  bodies,  such  as  the  coun- 
cils of  municipal  corporations,  aud  general 
rules  made  by  the  courts. 

4.  — 1.  The  constitution  is  an  act  of 
the  people  themselves,  made  by  their 
representatives  elected  for  that  purpose. 
It  is  the  supreme  law  of  the  land,  and  is 
binding  on  all  future  legislative  bodies, 
until  it  shall  be  altered  by  the  authority 
of  the  people,  iu  the  manner  provided 
for  in  the  instrument  itself,  and  if  an 
act  be  passed  contrary  to  the  provisions 
of  the  constitution,  it  Is,  ipso  facto,  void. 
2 Pet.  522;  12  Wheat  270;  2 Dali. 
809;  3 Dali.  386;  4 Dali.  18;  6: 
Crunch,  128. 

5.  — 2.  Treaties  made  under  the  au- 
thority of  the  constitution  are  declared 
to  be  the  supreme  law  of  the  land,  and 
therefore  obligatory  on  courts.  1 Crunch, 
108.  See  Treaty. 

6.  — 3.  The  acts  and  resolutions  of 
congress  enacted  constitutionally,  are  of 
course  binding  us  laws,  and  require  no 
other  explanation. 

7.  — 4.  The  constitutions  of  the  respec- 
tive states,  if  not  opposed  to  the  provi- 
sions of  the  constitution  of  the  United 
States,  are  of  binding  force  in  the  states 
respectively,  and  no  act  of  the  state  legis- 
lature has  any  force  which  is  made  in 
contravention  of  the  state  constitution. 

8.  — 5.  The  laws  of  the  several  states, 
constitutionally  made  by  the  state  legis- 
luturcs,  have  full  and  complete  authority 
in  the  respective  states. 

9.  — 6.  Laws  arc  frequently  made  by 
inferior  legislative  bodies  which  are  au- 
thorized by  the  legislature,  such  are  the 
municipal  councils  of  cities  or  boroughs.  J 


Their  laws  are  generally  known  by  the 
name  of  ordinances,  and,  when  luwfully 
ordained,  they  are  binding  on  the  people. 
'1’he  courts,  perhaps  by  a necessary  usur- 
pation, have  been  in  the  practice  of  mak- 
ing general  rules  and  orders,  which  some- 
times affect  suitors  aud  parties  as  much 
as  the  most  regular  laws  enacted  by  con- 
gress. These  apply  to  all  future  cases. 
There  are  also  rules  made  in  particular 
cases  as  they  arise,  but  these  are  rather 
decrees  or  judgments  than  laws. 

10. — 7.  The  tacit  laws,  which  derive 
their  authority  from  the  consent  of  the 
people,  without  any  legislative  enact- 
ment, may  be  subdivided  into 

1st.  The  common  law,  which  is  derived 
from  two  sources,  the  common  law  of 
England,  and  the  practice  and  decisions 
of  our  own  courts.  It  is  very  difficult, 
in  many  cases,  to  ascertain  what  is  this 
common  law,  ami  it  is  always  embarass- 
ing  to  the  courts,  Kiri.  Hep.  Prof.  In 
some  states,  it  has  been  enacted  that  the 
common  law  of  England  shall  be  the  law, 
except  where  tin;  same  is  inconsistent 
with  our  constitutions  and  laws.  See 
Laic. 

2dly.  CusUrm*  which  have  been  gene- 
rally adopted  by  the  people,  have  the 
force  of  law. 

3dly.  The  principles  of  the  Roman 
law,  being  generally  founded  in  superior 
wisdom,  have  insinuated  themselves  into 
even*  part  of  the  law.  Many  of  the  re- 
fined rules  which  now  adorn  the  common 
law  appear  there  without  any  acknowl- 
edgment of  their  paternity,  and  it  is  at 
this  source  that  some  judges  dipt  to  get 
the  wisdom  which  adorns  their  judg- 
ments. The  proceedings  of  the  courts 
of  equity  and  many  of  the  admirable 
distinctions  which  manifest  their  wisdom 
are  derived  from  this  source.  To  this 
fountain  of  wisdom  the  courts  of  adiui- 
ndty  owe  most  of  the  law  which  governs 
in  admiralty  cases. 

4thly.  The  canon  law,  which  was 
adopted  by  the  ecclesiastical  courts, 
figures  in  our  laws  respecting  marriage, 
divorces,  wills  and  testaments,  exeeutors 
and  administrators  and  many  other  sub- 
jects. 

6thly.  The  jurisprudence,  or  decisions 
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of  tin*  various  courts,  Las  contributed  its 
full  share  of  what  makes  the  law.  These 
decisions  are  made  by  following  prece- 
dents, by  burrowing  from  the  sources 
already  mentioned,  and,  sometimes  by 
the  less  excusable  disposition  of  the 
judges  to  legislate  on  the  bench. 

1 1 . — The  monuments  where  the  com- 
mon law  is  to  be  found,  are  the  records, 
reports  of  cases  adjudicated  by  the  courts, 
and  the  treatises  of  learned  men.  The 
books  of  reports  are  the  best  proof  of 
what  is  the  common  law,  but  owing  to 
the  difficulty  of  finding  out  any  system- 
atic arrangement,  recourse  is  had  to  trea- 
tises upon  the  various  branches  of  the  law. 
The  records,  owing  to  their  being  kept  in 
one  particular  place,  and  therefore  not 
generally  accessible,  are  seldom  used. 

•SOUS  SELX’tr  PRIVE.  An  act  &/us 
setup  prive  in  Louisiana  and  by  the 
French  law,  is  an  act  or  contract  evi- 
denced by  writing  under  the  private 
signature  of  the  parties  to  it.  The  term 
is  used  iu  opposition  to  the  authentic  act, 
which  is  an  agreement  entered  into  in 
the  presence  of  a notary  or  other  public 
officer. 

2.  — The  form  of  the  instrument  does 
not  give  it  its  character  so  much  as  the 
fact  that  it  appears  or  docs  not  appear  to 
have  been  executed  before  the  officer.  7 
N.  S.  548 ; 5 N.  S.  190. 

3.  — The  effect  of  a sows  seiiuj  prive  is 
not  the  same  as  that  of  the  authentic  act . 
The  former  cannot  be  given  in  evidence 
until  proved,  and,  uuless  accompanied 
by  possession,  it  does  not,  in  general, 
affect  third  persons,  0 X.  S.  429,  432 ; 
the  latter,  or  authentic  acts,  are  full  evi- 
dence against  the  parties  and  those  who 
claim  under  them.  8 X*.  S.  132.  Sec 
Act;  Authentic  act. 

SOUTH  CAROLINA.  The  name  of 
one  of  the  original  states  of  the  United 
States  of  America.  For  an  account  of 
its  colonial  history,  see  article  North 
Carolina. 

2. — The  constitution  of  this  state  was 
adopted  the  third  day  of  June,  1790,  to 
which  two  amendments  have  been  made, 
one,  ratified  December  17,  1808,  and 
the  other,  December  19,  1816.  The 
powers  of  the  government  are  distributed 


in  three  branches,  the  legislative,  the 
executive,  and  the  judicial. 

3.  — ‘1  st.  The  kyUlutice  authority  is 
vested  iu  a general  assembly,  which  con- 
sist of  u senate  aud  house  of  representa- 
tives. 

4.  — 1.  The  senate  will  he  considered 
with  reference  to  the  qualifications  of  the 
electors;  the  qualifications  of  the  mem- 
bers j the  number  of  members;  the  dura- 
tion of  their  office,  and  the  time  of  their 
election.  1.  Every  free  white  man,  of 
the  age  of  twenty -one  years,  being  a 
citizen  of  this  state,  and  having  resided 
therein  two  years  previous  to  the  day  of 
election,  and  who  hath  a freehold  of  fifty 
acres  of  land,  or  a town  lot,  of  which  he 
hath  been  legally  seised  and  possessed, 
at  least  six  months  before  such  election, 
or,  not  having  such  freehold  or  town  lot, 
hath  been  a resident  in  the  election  dis- 
trict, iu  which  he  offers  to  give  his  vote, 
six  months  before  the  said  election,  and 
hath  paid  a tax  the  preceding  year  of 
three  shillings  sterling  towards  the  sup- 
port of  this  government,  shall  have  a 
right  to  vote  for  a member  or  members, 
to  serve  iu  either  branch  of  the  legisla- 
ture, for  the  election  district  in  which 
he  holds  such  property,  or  is  so  resident. 
2.  No  person  shall  be  eligible  to  a scat 
iu  the  senate,  unless  he  is  a free  white 
man,  of  the  age  of  thirty  years,  and  hath 
been  a citizen  and  resident  in  this  state 
five  years  previous  to  his  election.  If  a 
resident,  in  the  election  district,  he  shall 
not  be  eligible  unless  he  be  legally 
seised  and  possessed,  in  his  own  right, 
of  a settled  freehold  estate  of  the  value 
of  three  hundred  pounds  sterling,  clear 
of  debt.  If  a non-resident  iu  the  elec- 
tion district,  he  shall  not  be  eligible  un- 
less he  be  legally  seized  aud  possessed, 
iu  his  own  right,  of  a settled  freehold 
estate,  in  the  said  district,  of  the  value 
of  one  thousand  pounds  sterling,  clear 
of  debt.  3.  The  senate  is  composed  of 
oue  member  from  each  district  as  now 
established  for  the  election  of  the  house 
of  representatives,  except  the  district 
formed  by  the  districts  of  the  parishes 
of  St.  Philip  and  St.  Michael,  to  which 
shall  be  allowed  two  senators  as  hereto- 
fore. Amend,  of  Dec.  17,  1808. — 1. 
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They  are  elected  for  four  years.  Ibid. — 
5.  The  election  takes  place  on  the  second 
Monday  in  October,  art.  1,  s.  10. 

5. — 2.  The  In  nine,  nf  itpranduti 
will  be  considered  in  the  same  order 
which  hus  been  observed  in  considering 
the  senate.  1.  The  (nullifications  of 
electors  are  tin;  same  as  those. of  electors 
of  senators. — 2.  No  person  shall  be  eli- 
gible to  a scat  in  the  house  of  representa- 
tives, unless  he  is  a free  white  man,  of 
the  age  of  twenty-one  years,  and  hath 
been  a citizen  and  resident  in  this  state 
three  years  previous  to  his  election.  If  a 
resident  in  the  election  district,  he  shall 
not  be  eligible  to  a scat  in  the  house 
of  representatives,  unless  he  be  legally 
seised  and  possessed,  in  his  own  right, 
of  a settled  freehold  estate  of.  five  hun- 
dred acres  of  land,  and  ten  negroes;  or 
of  a real  estate,  of  the  value  of  one  hun- 
dred and  fifty  pounds  sterling,  clear  of 
debt.  If  a non-resident,  he  shall  be 
legally  seised  and  possessed  of  a settled 
freehold  estate  therein,  of  the  value  of  five 
hundred  pounds  sterling,  clear  of  debt. 
3.  The  house  consists  of  one  hundred  and 
tweuty-four  members.  Amend,  of  Doc. 
17,  1308. — 1.  The  members  are  elected 
for  two  years.  Art.  1,  s.  *2. — 5.  The 
election  is  at  the  same  time  that  the 
election  of  senators  is  held. 

G. — 2.  The  executive  authority  is 
vested  in  a governor,  and,  in  certain 
cases,  a lieutenant-governor. 

7. — 1.  Of  the  governor.  It  will  be 
proper  to  consider  his  qualifications;  by 
wdiom  he  is  to  be  elected;  when  to  be 
elected ; duration  of  his  office ; and  his 
powers  and  duties. — 1.  No  person  shall 
be  eligible  to  the  office  of  governor, 
unless  he  hath  attained  the  age  of  thirty 
years,  and  hath  resided  within  this  state, 
and  been  a citizen  thereof,  ten  years,  and 
unless  he  be  seised  and  possessed  of  a 
settled  estate  within  the  same,  in  his  own 
right,  of  the  value  of  fifteen  hundred  i 
pounds  sterling,  clear  of  debt.  Art.  2, 
s.  2. — 2.  He  is  elected  by  the  senate 
and  house  of  representatives  jointly,  in 
the  house  of  representatives.  Art.  2, 
sect.  1. — 3.  lie  is  to  be  elected  when- 
ever a majority  of  both  houses  shall  be 
present.  Ib.-— 4.  Ho  is  elected  for  two  j 


years,  and  until  a new  election  shall  be 
made.  Ibid. — 5.  The  governor  is  com- 
mander-in-chief  of  the  army  and  navy  of 
the  state,  und  of  the  militiu,  except  wheu 
they  shall  bo  called  into  the  actual  ser- 
vice of  the  United  States.  He  may  grunt 
reprieves  and  pardons,  after  conviction, 
except  in  cases  of  impeuehment,  and  re- 
mit fines  and  forfeitures,  unless  otherwise 
directed  by  law — shall  cause  the  laws  to 
be  faithfully  executed  in  mercy — inay 
prohibit  the  exportation  of  provisions, 
for  any  time  not  exeeding  thirty  days — 
may  require  information  from  the  execu- 
tive departments — shall  recommend  such 
measures  as  he  may  deem  necessary,  and 
give  the  assembly  information  as  to  the 
condition  of  the  state — may  on  extraor- 
dinary occasions  convene  the  assembly, 
and  in  ease  of  disagreement  between  the 
two  houses  with  respect  to  the  time  of 
adjournment,  udjourn  them  to  such  time 
as  he  shall  think  proper,  not  beyond  the 
fourth  Monday  in  the  mouth  of  Novem- 
ber then  next  ensuing. 

8. — 2.  A lieutenant-governor  is  to  be 
chosen  at  the  same  time,  in  the  same 
manner,  continue  iu  office  for  the  same 
period,  and  be  possessed  of  the  same 
qualifications  as  the  governor.  Art.  2, 
sect.  3.  In  case  of  the  impeachment  of 
the  governor,  or  his  removal  from  office, 
death,  resignation,  or  absence  from  the 
state,  the  lieutenant-governor  shall  suc- 
ceed to  his  office.  And  in  case  of  the 
impeachment  of  the  lieutenant-governor, 
or  his  removal  from  office,  death,  resig- 
nation, or  absence  from  the  state,  the 
president  of  the  senate  shall  succeed  to 
his  office,  till  a nomination  to  those  offi- 
ces respectively  shall  be  made  by  the 
senate  and  house  of  representatives,  for 
the  remainder  of  the  time  for  which  the 
officer  so  impeached,  removed  from  office, 
dying,  resigning,  or  being  abscut,  was 
elected.  Art.  2,  s.  5. 

lb — 3.  The  judicial  power  shall  be 
vested  iu  such  superior  ami  inferior 
courts  of  law  and  equity,  as  the  legisla- 
ture shall,  from  time  to  time,  direct  and 
establish.  The  judges  of  each  shall  hold 
their  commissions  during  good  beha- 
viour; and  judges  of  the  superior  courts 
shall,  at  stated  times,  receive  a compen- 
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sation  for  their  services,  which  shall 
neither  he  increased  nor  diminished 
daring  their  continuance  in  office:  but 
they  shall  receive  no  fees  or  perquisites 
of  office,  nor  hold  any  other  office  of 
profit  or  trust,  under  this  state,  the 
United  States,  or  any  other  power.  Art. 
3,  sect.  1.  The  judges  are  required  to 
meet  at  such  times  and  places,  as  shall 
be  prescribed  by  the  act  of  the  legisla- 
ture, and  sit  for  the  purpose  of  hearing 
aud  determining  all  motions  which  may 
be  made  for  new  trials,  and  in  arrest  of 
judgment,  and  such  points  of  law  as  may 
be  submitted  to  them.  Amend,  of  Dec. 1 
19,  1810. 

SOVEREIGN.  A chief  ruler  with 
supreme  power;  one  possessing  sove- 
I'ciyntt/,  (q.  v.)  It  is  also  applied  to 
a king  or  other  magistrate  with  limited 
powers. 

2. — In  the  United  States  the  sove- 
reignty resides  in  the  body  of  the  peo- 
ple. Vide  Rutherf.  Inst.  282. 

Sovereign,  Eny.  fair.  The  name  of 
a gold  coin  of  Great  Britain  of  the  value 
of  one  pound  sterling. 

SOVEREIGNTY,  is  the  union  and 
exercise  of  all  human  power  possessed 
in  a state;  it  is  a combination  of  all 
power ; it  is  the  power  to  do  every  thing 
in  a state  without  accountability;  to 
make  laws,  to  execute  and  to  apply 
them ; to  impose  and  collect  taxes,  and 
levy  contributions;  to  make  war  or  peace; 
to  form  treaties  of  alliance  or  ox  com- 
merce with  foreign  nations,  and  the  like. 
Story  on  the  Const.  § 207. 

2.  — Abstractedly,  sovereignty  resides 
in  the  body  of  the  nation  and  belongs  to 
the  people.  But  these  powers  arc  gene- 
mi  ly  exercised  by  delegation. 

3.  — When  analysed,  sovereignty  is  na- 
turally divided  iuto  three  great  powers ; 
namely,  the  legislative,  the  executive, 
and  the  judiciary;  the  first  is  the  power 
to  make  new  laws,  and  to  correct  and 
repeal  the  old;  the  second  is  the  power 
to  execute  the  laws  both  at  home  and 
abroad ; and  the  last  is  the  power  to 
apply  the  laws  to  particular  facts ; to 
judge  the  disputes  which  arise  among 
the  citizens,  and  to  punish  crimes. 

4.  — Strictly  speaking,  in  our  republi- 


can forms  of  government,  the  absolute 
sovereignty  of  the  nation  is  in  the  people 
of  the  nation,  (q.  v.) ; and  the  residuary 
sovereignty  of  each  state,  not  granted  to 
any  of  its  public  functionaries,  is  in  the 
people  of  the  state,  (q.  v.)  2 Ball.  471  ; 
and  vide,  generally,  2 Dali.  433,  455 ; 
3 I>all.  93 ; 1 Story,  Const.  § 208 ; 1 
Toull.  n.  20  ; Mori.  R6per.  h.  t. 

SPADONES,  civil  law.  Those  who, 
on  account  of  their  temperament  or  some 
accident  they  have  suffered,  are  unable 
to  procreate.  Inst.  1,  11,  9;  Dig.  1,  7, 
2,  1 ; and  vide  Impotence. 

TO  SPEAK.  This  term  is  used  in 
the  English  law,  to  siguify  the  permis- 
sion  given  by  a court  to  the  prosecutor 
and  defendant  in  some  cases  of  misde- 
meanor, to  agree  together,  after  which 
the  prosecutor  conics  into  court  and  de- 
clares himself  to  be  satisfied  ; when  the 
court  pass  a nominal  sentence.  1 Chit. 
Pr.  17. 

SPEAKER.  The  presiding  officer  of 
the  house  of  representatives  of  the  United 
States  is  so  called.  The  presiding  offi- 
cer of  either  branch  of  the  state  legisla- 
tures generally  bears  this  name. 

SPECIAL.  What  relates  to  a par- 
ticular species  or  kind,  opposed  to  gene- 
ral; as  special  verdict  and  general 
verdict ; special  imparlance  and  general 
imparlance;  special  jury  or  one  selected 
for  a particular  case,  ami  general  jury ; 
special  issue  and  general  issue,  &c. 

Special  bail,  is  a person  who  be- 
comes specially  bound  to  answer  for  the 
appearance  of  another  ; the  recognizance 
or  act  by  winch  such  person  thus  becomes 
bound,  is  also  called  special  bail.  Vide 
Bail 

Special  constable.  One  who  has 
been  appointed  a constable  fora  porticu- 
lar  occasion,  as  in  the  case  of  an  actual 
tumult  or  u riot,  or  for  the  purpose  of 
serving  a particular  process. 

Special  damages,  are  such  ns  actu- 
ally have  been  suffered,  and  are  not 
implied  by  law.  Vide  Damaycs,  Special; 
and  1 Chit.  PI.  385;  Com.  Dig.  Action 
on  the  case  for  Defamation,  D 30— G 1 1. 

Special  imparlance,  pleading,  is 
one  which  contains  the  clause,  “ saving 
to  himself  all  advantages  and  exceptions, 
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as  well  to  the  writ,  ns  to  the  declaration 
aforesaid."  2 Chit.  PI.  407,  8. 

2.— This  imparlance  admits  the  juris- 
diction of  the  court,  but  the  defendant 
may  plead  in  abatement  or  to  the  action ; 
that  is,  to  the  writ  or  the  count.  Gould, 
on  PI.  c.  2,  § 18 ; Lawes  on  PI.  84.  Sec 
Imparlance. 

Special  issue,  jlcading,  is  a plea  to 
the  action  which  denies  some  particular 
material  allegation,  which  is  in  effect  a 
denial  of  the  entire  right  of  action.  It 1 
differs  from  the  general  issue  which  tra- 
verses or  denies  the  whole  declaration  or 
indictment.  Gould  on  PI.  c.  2,  § 88. 
See  General  Issue ; Issue. 

Special  non  est  factum,  is  the 
name  of  a plea  by  which  the  defendant 
says  that,  the  deed  which  he  has  executed 
is  not  his  own  or  binding  upon  him,  be- 
cause of  some  circumstance  which  shows 
that  it  was  not  intended  to  be  his  deed, 
or  because  it  was  not  binding  upon  him 
for  some  lawful  reason;  as,  when  the 
defendant  delivered  the  deed  to  a third 
person  as  an  escrow  to  be  delivered  upon 
a condition,  and  it  has  been  delivered 
without  the  performance  of  the  condi- 
tion, lie  may  plcud  non  est  factum,  state 
the  fact  of  the  conditional  delivery,  the 
non-performance  of  the  condition,  and 
add,  “and  so  it  is  not  his  deed;”  or  if 
the  defendant  be  a feme  covert,  she  may 
plead  non  est  factum , that  she  was  a 
feme  covert  at  the  time  the  deed  was 
made,  “and  so  it  is  not  her  deed.”  Bac. 
Ab.  Pleas,  Ac.  H.  3, 1,  2 ; Gould  on  PI. 
c.  6,  part  1,  § 64.  See  Issint. 

Special  plea  in  bar,  is  one  which 
advances  new  matter.  It  differs  from 
the  general  in  this,  that  the  latter  denies 
some  material  allegation,  but  never  ad- 
vances new  matter.  Gould  on  PI.  c.  2, 
$ 8®. 

Special  pleader,  Engl  Practice. 
A special  pleader  is  a lawyer  whose  pro- 
fessional occupation  is  to  give  verbal  or  j 
written  opinions  upon  statements  sub- 
mitted to  him,  either  in  writing  or  ver- 
bally, and  to  draw  pleadings,  civil  or  1 
criminal,  and  such  practical  proceedings  | 
as  may  be  out  of  the  general  course.  2 
Chit.  Pr.  42. 

Special  PLEADING,  is  the  allegation  of , 


special  or  new  matter,  as  distinguished 
from  a direct  denial  of  matter  previously 
alleged  on  the  opposite  side.  Gould  on 
PI.  c.  1.  s.  18 ; Co.  Litt.  282  ; 3 Wheat. 
11.  246;  Com.  Dig.  Pleader,  E 15. 

Special  traverse,  plcadimj.  A 
technical  special  traverse  begins  in  most 
cases,  with  the  words  ahsepa.  hoc , (with- 
out this,)  which  words  in  pleading  form 
a technical  form  of  negation.  Lawcs’s 
PI.  lit  to  120. 

2. — A traverse  commencing  with 
these  words  is  special,  because,  when  it 
thus  commences,  the  inducement  aud  the 
negation  ure,  regularly  both  special : the 
former  consisting  of  new  matter,  and  the 
latter  pursuing,  in  general,  the  words  of 
the  allegation  traversed,  or  at  least  those 
of  them  which  arc  material.  For  exam- 
ple, if  the  defendant  pleads  title  to  land 
in  himself,  by  alleging  that  Peter  devised 
the  laud  to  him,  and  then  died  seised  in 
fee;  and  the  plaintiff  replies  that  Peter 
died  seised  in  fee  intestate,  and  alleges 
title  in  himself,  as  heir  of  Peter,  without 
this,  that  Peter  devised  the  land  to  tho 
defendant;  the  traverse  is  special.  Here 
the  allegation  of  Peter’s  intestacy,  &c. 
forms  the  special  inducement ; and  the 
abstjut  hoc,  with  what  follows  it,  is  a 
special  denial  of  the  alleged  devise ; t.  e. 
a denial  of  it  iu  the  words  of  the  allega- 
tion. Lawes  on  PI  119,  120;  Gould, 
PI.  oh.  7,  § 6,  7 ; iSteph.  PI.  188.  Vide 
Traverse  y General  Traverse. 

Special  verdict,  practice.  A spe- 
cial verdict  is  one  by  which  the  facts 
of  the  wise  are  put  on  the  record,  and 
the  law  is  submitted  to  the  judges.  Vide 
Verdict ; Bac.  Ab.  Verdict,  D. 

SPECIALTY,  contracts , is  a writing 
sealed  and  delivered,  containing  some 
agreement  2 Serg.  & Rawle,  503;  1 
Biliu.  Rep.  261 ; Willcs,  189;  1 P. 
Wins.  130.  In  a more  confined  mean- 
ing, it  signifies  a writing  sealed  and 
delivered,  which  is  given  as  a security 
for  the  payment  of  a debt,  in  which  such 
debt  is  particularly  specified.  Bac.  Ab. 
Obligation,  A. 

2. — Although  in  the  body  of  the 
writing  it  is  not  said,  that  the  parties 
have  set  their  hands  aud  seals,  yet  if  the 
instrument  be  really  sealed  it  is  a spe- 
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cialty,  and  if  it  be  not  sealed,  it  is  not  a 
specialty,  although  the  parties  in  the  body 
of  the  writing  make  mention  of  a seal. 

2 Scrg.  A Kawle,  504  ; 2 Rep.  5 a ; 
Perk.  § 129.  Vide  Bond;  Debt;  Obli- 
gation. 

SPECIE,  metallic  money  issued  by 
public  authority. 

2. — This  term  is  used  in  contradis- 
tinction of  paper  money,  which  in  some 
countries  is  emitted  by  the  government, 
and  is  a mere  engagement  which  repre- 
sents specie.  Rank  paper  in  the  United 
Suites  is  also  called  paper  money.  Specie 
is  the  only  constitutional  money  in  this 
country.  .See  4 Moor.  483. 

SPECIFIC  LEGACY,  is  a bequest 
of  a particular  thing. 

2. — It  follows  that  u specific  legacy 
may  be  of  animals  or  inanimate  things, 
provided  they  are  specified  and  separated 
from  all  other  things  ; a specific  legacy 
may  therefore*  be  of  money  in  a bag,  or 
of  money  marked  and  so  described,  as,  I 
give  two  eagles  to  A B,  on  which  arc 
engraved  the  initials  of  my  name.  A 
specific  legacy  may  :dso  Ik*  given  out  of 
a general  fund.  Touch.  433 ; Anib. 
310;  4 Ves.  565;  3 Yes.  A Rea.  5.  If 
the  specific  article  given  be  not  found 
among  the  assets  of  the  testator,  the 
legatee  loses  his  legacy;  but  on  the 
other  hand,  if  there  is  a deficiency  of 
assets,  the  specific  legacy  will  not  be 
liable  to  abate  with  the  general  legacies. 
1 Vern.  31  ; 1 P.  Wins.  422;  3 P. 
Wins.  365;  3 Pro.  C.  C.  160;  vide  l 
Roper  on  Leg.  150;  1 Supp.  to  Ves.  jr. 
209;  lb.  231;  2 lb.  112;  and  articles 
Legacy  ; Legatee. 

SPECIFIC  PERFORMANCE,  re- 

nu'diesy  is  t he  actual  accomplishment  of  a 
contract  by  the  party  bound  to  fulfil  it. 

2. — Many  contracts  are  entered  into 
by  parties  to  fulfil  certain  things,  and 
then  the  contracting  parties  neglect  or 
refuse  to  fulfil  their  engagements.  Iu 
such  cases  the  party  grieved  has  generally 
a remedy  at  law,  and  he  may  recover 
damages  for  the  breach  of  the  contract ; 
but,  iu  many  cases,  the  recovery  of 
damages  is  an  incompetent  remedy,  and 
the  party  seeks  to  recover  a specific 
performance  of  the  agreement. 


3.  — It  is  a general  rule,  that  courts  of 
equity  will  entertain  jurisdiction  for  a 
specific  performative  of  agreements,  when- 
ever courts  of  law  can  give  but  an  inade- 
quate remedy;  and  it  is  immaterial 
whether  the  subject  relate  to  real  or 
personal  estate.  1 Madd.  (,'h.  Pr.  295 ; 

2 Story  on  Eq.  § 717  ; 1 Si  in.  A Stu. 
607;  1 P.  Wins.  570;  1 Sch.  A Lef. 
553  ; 1 Vern.  159. 

4.  — Rut  the  rule  is  confined  to  cases 
where  courts  of  law  cannot  givo  an  ade- 
quate remedy.  2 Story  on  Eq.  § 718; 
Eden  on  Inj.eh.  3,  p.  27.  Vide,  gener- 
ally, 2 Story  on  Eq.  oh.  18,  § 712  to 
792  ; 1 Supp.  to  Ves.  jr.  96,  148,  184, 
21 1,  495  ; 2 Supp.  to  Ves.  jr.  65,  164  ; 
Fonb.  Eq.  b.  1,  c.  1,  s.  5 ; Sugd.  Vend. 
145. 

SPECIFICATION,  civil  law,  a term 
used  in  the  civil  law,  by  which  is  meant 
a person’s  making  a new  species  or  sub- 
ject from  materials  belonging  to  another. 
Rouv.  Inst.  ps.  1,  c.  1,  art.  1,  § 4,  s. 
4,  p.  74. 

2. — When  the  new  species  can  be 
again  reduced  to  the  matter  of  which  it 
was  made,  the  law  considers  the  former 
mass  as  still  existing,  and,  therefore,  the 
new  species  as  an  accessory  to  the  former 
subject ; but  where  the  thing  made  can- 
1 not  !>e  so  reduced,  as  in  the  case  of  wine, 
which  cannot  be  again  turned  into 
grapes,  there  is  no  place  for  the  fictio 
juris;  and,  there,  the  workmanship 
draws  after  it  the  property  of  the  mate- 
rials. Inst.  2,  1,  25 ; Dig.  41,  1,  7,  7. 
.See  Accession  ; Confusion  ; Mixtion  ; 
and  Aso  A Man.  Inst.  R.  2,  t.  2,  o.  8. 

Specification,  in  practice , contracts. 
It  is  a particular  and  detailed  account  of 
a thing : example,  iu  order  to  obtain  a 
patent  for  an  invention,  it  is  neccssanr 
to  file  a specification  or  an  instrument  of 
writing,  which  must  lay  open  and  dis- 
! close  to  the  public  every  part  of  the  pro- 
cess by  which  the  invention  can  be  made 
useful;  if  the  specification  docs  not  con- 
tain the  whole  truth  relative  to  the  dis- 
' covery,  or  contains  more  than  is  requisite 
to  produce  the  desired  effect,  and  the 
concealment  or  addition  was  made  for 
the  purpoSfi  of  deception,  the  patent 
■ would  be  void ; for  if  the  specification 


536 


SPE 


SPO 


were  insufficient  on  account  of  its  want 
of  clearness,  exactitude  or  good  faith,  it 
would  be  a fraud  on  society  that  the 
patentee  should  obtain  a monopoly  with- 
out giving  up  his  invention.  2 Kent, 
Com.  300 ; 1 Hell’s  Com.  part  2,  c.  3, 
s.  1,  p.  112;  Perpigna  on  Pat.  67;  lte- 
nouard,  Des  Brevets  d’Inv.  252. 

2. — In  charges  against  persons  accused 
of  military  offences,  they  must  be  par- 
ticularly described  and  clearly  expressed, 
this  is  called  the  specification.  Tytl.  on 
Courts  Mart,  109. 

SPECIMEN.  A sample;  a part  of 
something  by  which  the  other  may  be 
known. 

2. — The  act  of  congress  of  July  4, 
1836,  section  6,  requires  the  iuveutor  or 
discoverer  of  an  invention  or  discovery 
to  accompany  his  petition  and  specifica- 
tion for  a patent  with  specimens  of  in- 
gredients, and  of  the  composition  of| 
matter,  sufficient  in  quantity  for  the  pur- 
pose of  experiment,  where  the  invention  or 
discovery  is  of  the  composition  of  matter. 

SPEC U LATION,  contractu.  The  hope 
or  desire  of  making  a profit  by  the  pur- 
chase and  resale  of  a thing.  Pard.  Dr. 
Com.  n.  12.  The  profit  so  made;  as, 
he  made  a good  speculation. 

SPE  EC  II.  A formal  discourse  in  public. 

2.  — The  liberty  of  speech  is  guaran- 
teed to  members  of  the  legislature,  coun- 
sel in  court  in  debate. 

3.  — The  reduction  of  a speech  to 
writing  and  its  publication  is  a libel,  if 
the  matter  contained  in  it  is  libellous; 
ami  the  repetition  of  it  upon  occasions 
not  warranted  by  law,  when  the  matter 
is  slanderous  will  be  slander;  and  the 
character  of  the  speaker  will  be  no  pro- 
tection to  him  from  an  action.  1 M.  & 
S.  273;  1 Esp.  C.  226.  See  Debate ; 
Liberty  of  Speech. 

SPELLING.  The  art  of  putting  the 
proper  letters  in  words. 

2. — It  is  a rule  that  when  it  appears 
with  certainty  what  is  meant,  bad  spell- 
ing will  not  avoid  a contract;  for  exam- 
ple, where  a man  agreed  to  pay  ihrety 
pounds,  he  was  held  bound  to  pay  thirty 
pounds  j and  aeutene  was  holden  to  be 
seventeen.  Cro.  Jac.  667 ; 10  Coke, 
183,  a;  2 Roll.  Ab.  147. 


3.  — Even  in  an  indictment  undertood 
has  been  holden  as  uiule rstood.  1 Chit. 
Cr.  Law. 

4.  — A misspelling  of  a name  in  a de- 
claration, will  not  be  sufficient  to  defeat 
the  plaintiff,  on  the  ground  of  variance 
betweeu  the  writing  produced,  and  the 
declaration,  if  such  name  be  idem  so- 
uans;  as  Kay  for  Ary.  16  East,  110; 

2 Stark.  29  ; Searave  for  Seay  rave.  2 
Str.  889.  See  Idem  Son am. 

SPENDTHRIFT  is  defined  by  the 
Rev.  Stat.  of  Vermont,  tit.  16,  c.  65,  s. 
9,  to  be  a person  who  by  excessive  drink- 
ing, gaming,  idleness  or  debauchery  of 
any  kind,  shall  so  spend,  waste,  or  lessen 
his  estate  as  to  expose  himself  or  his 
family  to  want  or  suffering,  or  expose 
the  town  to  charge  or  expense,  for  sup- 
port of  himself  or  family. 

SPE  RATE.  That  of  which  there  is 
hope. 

2. — In  the  accounts  of  an  executor 
and  the  inventory  of  the  personal  assets, 
he  should  distinguish  between  those  as- 
sets which  are  sperate,  and  those  which 
are  desperate ; he  will  be  prima  facie  re- 
sponsible for  the  former,  and  discharges! 
for  the  latter.  1 Chit.  Pr.  520;  2 Wil- 
liams, Ex.  644;  Toll.  Ex.  248.  See 
Desperate. 

SPINSTER,  an  addition  given,  in 
legal  writings,  to  a woman  who  never 
was  married.  Lovel.  on  Wills,  269. 

SPOLIATION,  Eny.  cedes,  law.  The 
name  of  a suit  sued  out  in  the  spiritual  court 
to  recover  for  the  fruits  of  the  church, 
or  for  the  church  itself.  F.  N.  15.  85. 

2. — It  is  also  a waste  of  church  pro- 
perty by  an  ecclesiastical  persou.  3 151. 
Com.  9*0. 

SPONSALIA,  or  STIPULATE 
SPONSALITLA,  is  a promise  lawfully 
made  between  persons  capable  of  mar- 
ryiug  each  other,  that  at  some  future 
time  they  will  marry.  See  Espousal*. 
Ersk.  Inst.  15.  1,  t.  6,  u.  3. 

SPONSIONS,  international  law , are 
agreements  or  engagements  made  by 
certain  public  officers,  as  generals  or  ad- 
mirals, in  time  of  war,  either  without 
authority,  or  by  exceeding  the  limits  of 
authority  under  which  they  purport  to 
be  made. 
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2. — Before  these  conventions  cau  have 
any  binding  authority  on  the  state,  they 
must  be  continued  by  express  or  tacit 
ratification.  The  former  is  given  in 
positive  terms  and  in  the  usual  forms ; 
the  latter  is  justly  implied  from  the  fact 
of  acting  under  the  agreement  as  if 
bouud  by  it,  and  from  any  other  circum- 
stance from  which  an  assent  may  be 1 
fairly  presumed.  Wheat.  Intern.  Law,  pt. 

3,  c.  2,  § 3;  Grotius,  de  Jur.  Bel.  ae 
Pao.  1.  2,  c.  15,  § 10;  Id.  1.  3,  c.  22, 

§ 1 — 3;  Vattel,  Law  of  Nat.  B.  2,  c. 
14,  §§209-212;  WolfT,  § 1150. 

SPONSOR,  CtvU  Ins.  He  who  inter- 
venes for  uuother  voluntarily  and  without 
being  requested.  The  engagement  which 
he  enters  iuto  is  only  accessory  to  the 
principal.  Vide  Dig.  17,  1,  13;  Nov. 

4,  ch.  1 ; Code  de  Com.  art.  158,  159; 
Code  Nap.  1230;  Wolff,  Inst.  § 1556. 

SPUING,  a fountain. 

2. — The  owner  of  the  soil  has  the 
exclusive  right  to  use  a spriug  arising 
on  his  grounds.  When  another  has  an 
easement,  or  right  to  draw  water  from 
such  a spring,  acquired  by  grant  or  pre- 
scription, if  the  spring  fails  the  ease- 
ment ceases,  but  if  it  returns,  the  right 
revives.  Vide  Jus  Aqwxductus ; Pool; 
Staff num  ; Water  Course;  liam.  N.  P. 
199;  1 Dali.  211 ; 3 Rawle’s  11.  250. 

SPUING ING  USE,  rotates,  is  one  to 
arise  on  a future  event,  when  no  pre- 
ceding estate  is  limited,  and  does  not 
take  effect  in  derogation  of  any  pre- 
ceding interest.  Example  : a grant  is 
made  by  A in  fee,  to  the  use  of  B in 
fee,  after  the  fourth  of  July;  no  use 
arises  till  the  limited  period.  The  use 
in  the  mean  time  results  to  the  grantor, 
who  has  a determinable  fee.  A spring- 
ing use  differs  from  a resulting  use, 
(q.  v.),  or  a shifting  use,  (q.  v.)  4 Kent, 
Com.  292  ; Com.  Dig.  Uses,  K 7 ; Wils. 
on  Springing  Uses;  Corn,  on  Uses,  91. 

SPY.  One  who  goes  into  a place  for 
the  purpose  of  ascertaining  the  best  way 
of  doing  an  injury  there. 

2. — The  term  is  mostly  applied  to  an 
enemy  who  comes  into  the  camp  for  the 
purpose  of  ascertaining  its  situation  in 
order  to  make  an  attack  upon  it.  The 
punishment  for  this  crime  is  death.  Sec 


Articles  of  War,  1 Story’s  Laws  U.  S* 
992 ; Vattel,  Droit  des  Gens,  liv.  3, 
§ 179. 

SQUATTEU.  One  who  settles  on 
the  lands  of  others  without  any  legal 
authority ; this  term  is  applied  particu- 
larly to  ijorsons  who  settle  on  the  public 
land.  3 Mart.  N.  S.  293. 

TO  STAB.  To  make  a wound  with 
a pointed  instrument;  a stab  differs  from 
a cut,  (q.  v.)  or  a wound,  (q.  v).  Buss. 
& Uy.  356 ; lluss.  on  Cr.  597 ; Bac. 
Ab.  Maihein,  B. 

STAGNUM,  estates,  a pool.  It  is 
said  to  consist  of  land  and  water,  and 
therefore  by  the  name  of  stagnum,  the 
water  and  the  laud  may  be  passed.  Co. 
Litt.  5. 

STAKEHOLDEU,  contracts , is  a 
third  person,  chosen  by  two  or  more 
persons,  to  keep  in  deposit  proj>erty,  the 
right  or  possession  of  which  is  contested 
between  them,  and  to  be  delivered  to 
the  one  who  shall  establish  his  right  to 
it.  Thus  each  of  them  is  considered  as 
depositing  the  whole  thing.  This  dis- 
tinguishes this  contract  from  that  which 
takes  place  when  two  or  more  tenants  iu 
coinmou  deposit  a thing  with  a bailee. 
Domat,  Lois  Civ.  liv.  1,  t.  7,  s.  4;  1 
Vern.  B.  44,  n.  (1.) 

I 2. — A person  having  in  his  hands 
money  or  other  property  claimed  by  se- 
i vcral  others,  is  considered  in  equity  as  a 
stakeholder.  1 Vern.  B.  144. 

I 3. — The  duties  of  a stakeholder  are 

to  deliver  the  thing  holden  by  him  to 
the  person  entitled  to  it  on  deiuaud.  It 
is  frequently  questionable  who  is  entitled 
to  it.  In  case  of  an  unlawful  wager, 
although  he  may  be  justified  for  deliver- 
ing the  thing  to  the  winner,  by  the  ex- 
press or  implied  consent  of  the  loser,  8 
John.  147 ; yet  if  before  the  event  has 
happened  he  has  been  required  by  either 
party  to  give  up  the  thing  deposited  with 
him  by  such  party,  he  is  bound  so  to  deli- 
ver it.  3 Taunt.  377 ; 4 Taunt.  492;  or 
if,  after  the  event  has  happened,  the 
losing  party  give  notice  to  the  stakeholder 
not  to  pay  the  winner,  a payment  made 
to  him  afterwards  will  be  made  in  his 
own  wrong,  and  the  party  who  deposited 
the  money  or  thing  may  recover  it  from 
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the  stakeholder.  1G  S.  k R.  147;  7 T. 
R.  586 ; 8 T.  11.  575;  4 Taunt.  474; 
2 Marsh.  542.  See  8 Penns.  It.  4G8 ; 
4 John.  426;  5 Wend.  250;  2 P.  A. 
Browne,  182;  1 Bailey,  486,  503.  See 
Wager*. 

STALK  DEMAND.  A stale  demand 
in  a claim  which  has  been  for  a long 
time  uiidoiiiandod ; as,  for  example, 
where  there  has  been  a delay  of  twelve 
years,  unexplained.  3 Mason,  161. 

STAMP,  ranine,  is  an  impression 
made  on  paper,  by  order  of  the  govern- 
ment, which  must  be  used  in  reducing 
certain  contracts  to  writing,  for  the  pur- 
pose of  raising  a revenue.  Vide  Stark. 
Ev.  h.  t. ; 1 Phil.  Ev.  444. 

2. — In  the  United  States  there  are 
now  no  stamp  duties. 

STANDARD,  in  war , an  ensign  or 
flag  used  in  war. 

Standard,  measure.  A weight  or 
measure  of  certain  dimensions,  to  which 
all  other  weights  and  measures  must 
correspond;  as,  a standard  bushel.  Also 
the  quality  of  certain  metals,  to  which 
all  others  of  the  same  kind  ought  to  he 
mode  to  conform ; as,  standard  gold, 
standard  silver.  Vid c Dollar;  Eagle; 
Monet/. 

STAPLE,  intern,  law.  The  right  of 
staple,  as  exercised  by  a people  upon 
foreign  merchants,  is  defined  to  be,  that 
they  may  not  allow  them  to  set  their 
merchandises  and  wares  to  sale  but  in  a 
certain  place. 

2. — This  practice  is  not  in  use  in  the 
United  States.  1 Chit.  Com.  Law,  103. 
4 Inst.  238 ; Malone,  Lex  Mere.  237 ; 
Bac.  Ab.  Execution,  B 1.  Vide  Statute 
Staple . 

STAR  CHAMBER,  Engl  law.  A 
court  which  formerly  Imd  great  jurisdic- 
tion and  power,  hut  which  waa  abolished 
by  stilt.  16  C.  1,  c.  10,  on  account  of  its 
usurpations  and  great  unpopularity.  Tt. 
consisted  of  several  of  the  lords  spiritual 
and  temporal,  being  privy  counsellors, 
together  with  two  judges  of  tlio  courts 
of  common  law,  without  the  interven- 
tion of  a jury.  Their  legal  jurisdiction 
extended  over  riots,  perjuries,  misbeha- 
viour of  public  officers,  and  other  great 
misdemeanors.  The  judges  afterwards, 


assumed  powers,  and  stretched  those 
they  possessed  to  the  utmost  bounds  of 
legality.  4 Bl.  Com.  264. 

STARE  DECISIS.  To  abide  or  ad- 
here to  decided  cases. 

2. — It  is  a general  maxim  that  when 
a point  has  been  settled  by  decision,  it 
forms  a precedent  which  is  not  after- 
wards to  oe  departed  from.  The  doc- 
trine of  stare  decisis  is  not  always  to  ho 
relied  upon,  for  the  courts  find  it  neces- 
sary to  override  cases  which  have  been 
hastily  decided,  or  contrary  to  principle. 
Many  hundreds  of  such  overruled  cases 
may  be  found  in  the  American  and  Eng- 
lish books  of  reports.  Mr.  (ireonleaf 
has  made  a collection  of  such  cases,  to 
which  the  reader  is  referred.  Vide  1 
Kent,  Coin.  477 ; Livingst.  Syst.  of 
Pep.  Law,  104,  5. 

STARE  IN  JUDICTO,  is  the  act  of 
appearing  before  a tribunal,  either  as 
plaintiff  or  defendant.  Vide  E*tcr  en 
jvtjcmcnt. 

STATE,  government.  This  word  is 
used  in  various  senses.  In  its  most  en- 
larged sense,  it  signifies  a self-sufficient 
body  of  persons  united  together  in  oue 
community  for  the  dcfouce  of  their 
rights,  and  to  do  right  and  justice  to 
foreigners.  In  this  sense,  the  state  means 
the  whole  people  united  into  oue  body 
politic,  (q.  v.) ; and  the  state,  and  the 
people  of  the  state,  arc  equivalent  ex- 
pressions. 1 Pet.  Cond.  Rep.  37  to  39; 
3 Dali.  93;  2 Dali.  425;  2 Wilson’s 
Lect  120;  Dane’s  Appx.  § 50,  p.  63; 
1 Story,  Const.  § 361 . In  a more  limited 
sense,  the  word  state  expresses  merely 
the  positive  or  actual  organisation  of  the 
legislative,  or  judicial  powers;  thus  the 
actual  government  of  the  state  is  de- 
signated by  the  name  of  the  state ; heuco 
the  expression,  the  state  has  passed  such 
a law,  or  prohibited  such  an  act.  State 
also  means  the  section  of  territory  oc- 
cupied by  a state,  as  the  state  of  Penn- 
sylvania. 

2. — By  the  word  state  is  also  meant, 
more  particularly,  one  of  the  common- 
wealths which  form  the  United  States  of 
America.  The  constitution  of  the  United 
States  makes  the  following  provisions  in 
relation  to  the  states. 
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3.  — Art.  1,  s.  9,  § 5.  No  tax  or  duty  1 
shall  be  laid  on  articles  exported  from 
any  state.  No  preference  shall  be  given 
by  any  regulation  of  commerce  or  re- 1 
venue  to  the  ports  of  one  state  over  those 
of  another ; nor  shall  vessels  bound  to  1 
or  from  one  state  be  obliged  to  enter,  ' 
clear,  or  pay  duties  in  another. 

4.  — § 0.  No  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of 
appropriation!  made  by  law ; and  a regu- 
lar statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

5.  — § 7.  No  title  of  nobility  shall  be 
granted  by  the  United  States,  and  no 
person  holding  any  office  of  profit  or 
trust  under  them  shall,  without  the  con- 
sent of  congress,  accept  of  any  present, 
emolument,  office,  or  title  of  any  kind 
whatever,  from  any  king,  prince,  or 
foreign  state. 

0. — Art.  1,  s.  10,  § 1.  No  state  shall 
enter  into  any  treaty,  alliance,  or  con- 
federation j grant  letters  of  marque  and 
reprisal ; coin  money  ; emit  hills  of  cre- 
dit ; make  any  thing  but  gold  and  silver  j 
coin  a tender  in  payment  of  debts;  pass 
any  bill  of  attainder,  ex-posto-facto,  or 
law  impairing  the  obligation  of  contracts ; 
or  grant  any  title  of  nobility. 

7.  — § 2.  No  state  shall,  without  the 
consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws;  and  the  net 
produce  of  all  duties  and  imposts  laid  by 
any  state  on  imports  or  exports  shall  be 
for  the  use  of  the  treasury  of  the  United 
States,  and  all  such  laws  shall  he  sub- 
ject to  the  revision  and  control  of  con- 
gress. No  state  shall,  without  the  con- 
sent of  congress,  lay  any  duty  on  tonnage, 
keep  troops  or  ships  of  war  in  time  of 
peace,  enter  into  any  agreement  or  com- 
pact with  another  state,  or  with  a foreign 
power,  or  engage  in  war,  unless  actually 
invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

8.  — The  District  of  Columbia  and  tho 
territorial  districts  of  the  United  States, 
are  not  states  within  the  meaning  of  the 
constitution  and  of  the  judiciary  act,  so 
as  to  enable  a citizen  thereof  to  sue  a 


citizen  of  one  of  the  states  in  tin;  fede- 
ral courts.  2 Oraneh,  445 ; 1 Wheat. 
91. 

Vide,  generally,  Mr.  Madison’s  report 
in  the  legislature  of  Virginia,  January, 
1800 ; 1 Story’s  Com.  on  Const.  § 208  ; 
1 Kent,  Com.  189,  note  b;  Grotius,  B. 
1,  c.  I,  s.  14;  lb.  B.  3,  c.  3,  s.  2; 
Burlamaqui,  vol.  2,  pt.  I , e.  4,  s.  9 ; 
Vat  tel,  B.  1,  c.  1 ; 1 Toull.  n.  20*2,  note 
(1);  Nation  ; Ciccr.  de  llepub  1.  1,  8. 

State,  condition  of  jicnons.  This 
word  has  various  acceptations.  If  we 
I inquire  into  its  origin,  it  will  lx*  found  to 
I come  from  the  Latin  status,  which  is  de- 
rived from  the  verb  stare,  sto , whence 
* has  been  made  statio , which  signifies  tho 
1 place  where  a person  is  located,  stat,  to 
fulfil  the  obligations  which  ure  imposed 
upon  him. 

j 2. — State  is  that  qualify  which  belongs 

to  a person  in  society,  and  which  secures 
I to,  and  imposes  upon  him  different  rights 
and  duties  iu  consequence  of  the  differ- 
ence of  that  quality. 

3.  — Although  all  men  come  from  the 
hands  of  nature  uj>on  an  equality,  yet 
there  are  among  them  marked  differences. 
It  is  from  nature  that  come  the  distinc- 
tions of  the  sexes,  fathers  and  children, 
of  age  and  youth,  &C. 

4.  — The  civil  or  municipal  laws  of 
each  people,  have  added  to  these  natural 
qualities,  distinctions  which  arc  purely 
civil  and  arbitrary,  founded  on  the  man- 
ners of  the  people,  or  in  the  will  of  tho 
legislature.  Such  are  the  differences, 
which  these  laws  have  established  be- 
tween citizens  and  aliens,  between  ma- 
gistrates and  subjects,  and  between  free- 
men and  slaves;  and  those  which  exist 
in  some  countries  between  nobles  and 

! plebeians,  which  differences  arc  either  un- 
' known  or  contrary  to  natural  law. 

1 5. — Although  these  latter  distinctions 

1 arc  more  jmrticularly  subject  to  the  civil 
or  municipal  law,  because  to  it  they  owe 
their  origin,  it  nevertheless  extends  its 
authority  over  the  natural  qualities,  not 
to  destroy  or  to  weaken  them,  but  to  con- 
firm them  and  to  render  them  more  in- 
violable by  positive  rules  and  by  certain 
| maxims.  This  union  of  the  civil  or 
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municipal  and  natural  law,  form  among 
men  a third  species  of  differences  which 
nray-dbc^alled  mixed,  because  they  par- 
tieijmto  of  both,  and  derive  their  princi- 
ple from  nature  and  the  perfection  of  the 
law;  for  example,  infancy  or  the  privi- 
leges which  belong  to  it,  have  their 
foundation  in  natural  law;  but  the  age 
and  the  term  of  these*  prerogatives  are 
determined  by  the  civil  or  municipal  law. 

0. — Three  sorts  of  different  qualities 
which  form  the  state  or  condition  of  men 
may  then  be  distinguished  : those  which 
are  purely  natural,  those  purely  civil, 
and  those  which  are  composed  of  the 
natural  and  civil  or  municipal  law. 

Vide  .‘1  HI.  Com.  800 ; 1 Toull.  n.  170, 
171  ; Civil  Slot*. 

STATEMENT,  in  pleading  aud  in 
prattier,  in  the  courts  of  Pennsylvania. 
Hy  the  act  to  regulate  arbitrations  and 
proceedings  in  courts  of  justice,  passed 
21st  March,  1800,  4 Smith’s  Laws  of 
Penn.  8*28,  it  is  enacted,  “ that  in  all 
cases  where  a suit  may  be  brought  in 
any  court  of  record  for  the  recovery  of 
any  debt  founded  on  a verbal  promise, 
book  account,  note,  bond,  penal  or  single 
bill,  or  all  or  any  of  them,  and  which 
from  the  amount  thereof  may  not  be 
cognizable  before  a justice  of  the  peace, 
it  shall  Ik*  the  duty  of  the  plaintiff’,  either 
by  himself,  his  agent  or  attorney,  to  file 
in  the  office  of  the  prothonotary  a state- 
ment of  his,  her  or  their  demand,  on  or 
before  the  third  day  of  the  term  to  which 
the  process  issued  is  returnable,  particu- 
larly specifying  the  date  of  the  promise, 
book  account,  note,  bond,  penal  or  single 
bill  or  all  or  any  of  them,  on  which  the 
demand  is  founded,  and  the  whole 
amount  which  he,  she,  or  they  believe 
is  justly  due  to  him,  her  or  them  from 
the  defendant.” 

2. — This  statement  stands  in  the  place 
of  a declaration,  and  is  not  restricted  to 
any  particular  form ; 8 Serg.  A Rawle, 
405  ; it  is  an  unmethodical  declaration, 
stating  in  substance  the  time  of  the  con- 
tract, the  sum,  ami  on  wlmt  founded, 
with  (whut  is  an  important  principle  in  a 
statement,  (i  Serg.  & Kawle,  21,)  a cer- 
tificate of  the  belief  of  the  plaiutifT  or 
his  agent,  of  what  is  really  due.  6 Serg. 


A Kawle,  28.  Sec  0 Serg.  A Rawle,  53 ; 
8 Serg.  A Kawle,  507 ; 2 Serg.  A Rawle, 
587 ; 2 Rrowne’s  K.  40;  8 Serg.  A H.  31G. 

STATES.  Hy  this  name  arc  under- 
stood iu  some  countries,  the  assembly  of 
the  different  orders  of  the  people  to  regu- 
late the  affairs  of  the  commouwealth,  as, 
the  stntes-gencral. 

STATION,  civ.  law.  A place  where 
ships  may  ride  in  safety.  Pig.  49,  12, 
1,  13;  Id.  50,  16,  59. 

STATING -I ’ART  OF  A BILL,  in 
chancery  practice,  that  part  of  a bill 
which  contains  a narrative  of  the  facts 
and  circumstances  of  the  plaintiff's  case, 
and  the  wrong  or  grievance  of  which  he 
complains,  and  the  names  of  the  persons 
by  whom  done,  and  against  whom  he 
seeks  redress,  is  called  the  st  a ting-part 
>>f  tin  bid.  Hart.  Suit  iu  Eq.  27 ; Coop. 

, Eq.  PI.  9 ; Story,  Eq.  PI.  § 27. 

STATU  LI  HE  HI,  in  Louisiana,  aro 
slaves  for  a time,  who  have  acquired  the 
right  of  being  free  at  a time  to  come,  or 
on  a condition  which  is  not  fulfilled,  or 
in  a certain  event  which  has  not  hap- 
pened, but  who,  in  the  menu  time,  re- 
main iu  a state  of  shiver)’.  Code,  art. 
87.  See  8 M.  R.  219;  3 L.  R.  176; 
6 L.  R.  571 ; 4 N.  S.  102 ; 7 N.  S.  351. 
This  is  substantially  the  definition  of  the 
civil  law.  Hist,  de  la  Jur.  1.  40;  Pig. 
40,  7,  1 ; Code,  7,  2,  13. 

STATUTE.  The  written  will  of  the 
legislature,  solemnly  expressed  according 
to  the  forms  prescribed  in  the  constitu- 
tion ; an  act  of  the  legislature. 

2.  — This  word  is  used  in  contradis- 
tinction to  the  common  law.  Statutes 
acquire  their  force  from  the  time  of  their 
passage  unless  otherwise  provided.  7 
Wheat.  R.  104;  1 Gall.  R.  62. 

3.  — It  is  a general  rule  that  when  the 
provision  of  a statute  is  general,  every 
thing  which  is  necessary  to  make  such 
provision  effectual  is  supplied  by  the 
common  law,  Co.  Litt.  235;  2 Inst. 
222;  Hac.  Ab.  h.  t.  (R);  and  when  a 
power  is  giveu  by  statute,  every  thing 
necessary  for  making  it  effectual  is  given 
by  implication  : guundo  lex  aliquid  con - 
a dit,  conccdcre  vidclur  et  id  per  quod 
devenitur  ad  alliud.  12  Co.  130,  131; 
2 lust.  300. 
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4. — .Statutes  are  of  several  kinds  ; affirmative  statute  is  one  winch  is  enacted 


namely, 

Public  or  private.  1 . Public  statutes 
are  those  of  which  the  judges  will  take 
notice  without  pleading ; as,  those  which 
concern  all  officers  in  general ; acts  con- ! 
cerning  trade  in  general,  or  any  specific  , 
trade ; acts  concerning  all  persons  gene- 
rally. 2.  Private  acts,  are  those  of 
which  the  judges  will  not  take  notice 
without  pleading  ; such  as  concern  only  ' 
a particular  species,  or  person ; as,  acts 
relating  to  any  particular  place,  or  to 
several  particular  places,  or  to  one  or 
several  particular  counties.  Private  sta- 
tutes may  be  rendered  public  by  being 
so  declared  by  the  legislature.  Bac.  Ab. 
h.  t.  (F) ; 1 Bl.  Com.  85 

5.  — Declaratory  or  remedial.  1.  A 1 
declaratory  statute  is  one  which  is  passed 
in  order  to  put  an  end  to  a doubt  as  to  ' 
what  the  common  law  is,  and  which  de- 
clares wlmt  it  is,  and  has  ever  been. — 
2.  Remedial  statutes  are  those  which 
are  made  to  supply  such  defects,  and  . 
abridge  such  superfluities  in  the  common 
law  which  may  have  been  discovered. 
1 Bl.  Com.  80.  These  remedial  statutes 
arc  themselves  divided  into  enlarging 
statutes,  by  which  the  common  law  is 
made  more  comprehensive  and  extended 
than  it  was  before;  and  in  restraining 
statutes,  by  which  it  is  narrowed  down 
to  what  is  just  and  proper.  The  term 
remedial  statute  is  also  applied  to  those 
acts  which  give  the  party  injured  a 
remedy,  and  in  some  respects  those  sta- 
tutes are  penal.  Ksp.  Pen.  Act.  1. 

6.  — Temporary  or  perj>eluaf.  1.  A 
temporary  statute  is  one  which  is  limited 
in  its  duration  at  the  time  of  its  enact- 
ment. It  continues  in  force  until  the 
time  of  its  limitation  has  expired,  unless 
sooner  repealed. — 2.  A perpetual  statute 
is  one  for  the  continuance  of  which  there 
is  no  limited  time,  although  it  be  not 
expressly  declared  to  be  so.  If,  how- 
ever, a statute  which  did  not  itself  con- 
tain any  limitation,  is  to  be  governed  by 
another  which  is  temporary  only,  the 
farmer  will  also  be  temporary  and  de- 
pendent upou  the  existence  of  the  latter. 
Bac.  Ab.  h.  t.  (D). 

7.  — Affirmative  or  negative.  1.  An 


in  affirmative  terms  ; such  a statute  docs 
not  take  away  the  common  law.  If,  for 
example,  a statute  without  negative 
words,  declares  that  when  certain  requi- 
sites shall  have  beeu  complied  with, 
deeds  shall  have  in  evidence  a certain 
effect,  this  does  not  prevent  their  being 
used  in  evidence,  though  the  requisites 
have  not  beeu  complied  with,  iit  the 
same  manner  as  they  might  have  Wen 
before  the  statute  wjis  passed.  2 Cain. 
R.  100. — 2.  A negative  statute  is  one 
expressed  in  negative  terms,  and  so  con- 
trols the  common  law,  that,  it  has  no 
force  in  opposition  to  the  statute.  Bro. 
Pari.  pi.  72  ; Bac.  Ab.  h.  t.  (G). 

8.  — Penal  statutes  are  those  which 
order  or  prohibit  a thing  under  a certain 
penalty.  Ksp.  Pen.  Actions,  5 ; Bac. 
Ab.  h.  t.  (I),  9. 

Vide,  generally,  Bac.  Ab.  h.  t. ; Com. 
Dig.  Parliament ; Yin.  Ab.  h.  t. ; Dane's 
Ab.  Index,  h.  t. ; Chit.  Pr.  Index,  h.  t. ; 
1 Kent,  Com.  447-459;  Barrington 
on  the  Statutes;  Boscaw.  on  Pen.  Stat. ; 
Esp.  on  Penal  Actions  and  Statutes. 

9.  — Among  the  civilians  the  term 
statute  is  generally  applied  to  all  sorts 
of  laws  and  regulations ; every  provision 
of  law  which  ordains,  permits  or  pro- 
hibits any  thing  is  a statute;  without 
considering  from  what  source  it  arises. 
Sometimes  the  word  is  used  in  contra- 
distinction to  the  imperial  Roman  law, 
which  by  way  of  eminence  civilians  call 
the  common  law.  They  divide  statutes 
into  three  classes,  personal,  real  and 
mixed. 

10.  — Personal  statutes  are  those  which 
have  principally  for  their  object  the  per- 
son, and  treat  of  property  only  inciden- 
tally; such  are  those  which  regard  birth, 
legitimacy,  freedom,  the  right  of  insti- 
tuting suits,  majority  as  to  age,  incapa- 
city to  contract,  to  make  a will,  to  plead 
in  person,  and  the  like.  A personal 
statute  is  universal  in  its  operation,  and 
in  force  every  where. 

11.  — Real  statutes  are  those  which 
have  principally  for  their  object  property, 
and  which  do  not  speak  of  persons,  ex- 
cept in  relation  to  property;  such  arc 
those  which  concern  the  disposition, 
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which  one  may  make  of  his  property  ; 
either  alive  or  by  testament.  A real 
statute,  unlike  a personal  one,  is  confined  i 
in  its  operat  ion  to  t he  count  ry  of  its  origin.  | 

12. — Mixed  statutes,  are  those  which 
concern  at  once  both  persons  aud  pro- 
perty. Hut  in  this  sense  almost  all  sta-  ! 
tutes  arc  mixed,  there  bciug  scarcely  auy  I 
law  relative  to  persons,  which  does  not 
at  the  same  time  relate  to  things. 

Vide  Merl.  Report,  mot  Statut ; Poth.  ■ 
Cout.  d’Orleuus,  ch.  1;  17  Martin’s 
Rep.  509-589 ; Story’s  Conti,  of  I^iws, 
§ 12,  et  seq. 

Statute  merchant,  in  the  Eng-\ 
link  law,  is  a security  entered  before 1 
the  mayor  of  London,  or  some  chief 
warden  of  a city,  in  pursuance  of  13 
Edw.  I.  stnt.  3,  c.  1,  whereby  the  lauds 
of  the  debtor  are  conveyed  to  the  credi- 
tor, till  out  of  the  rents  and  profits  of  \ 
them,  his  debt  may  be  satisfied.  Cruise,  i 
Rig.  t.  14,  8.  7 ; 2 HI.  Com.  100. 

Statute  staple,  in  the  English  law. 
The  statute  of  the  staple,  27  Edw.  ILL. 
stat.  2,  confined  the  sale  of  all  commodi- 
ties to  be  exported  to  certain  towns  in 
England,  called  a tuple  or  staple  where 
foreigners  might  resort.  It  authorized  a 
security  for  money,  commonly  called 
statute  staple,  to  be  taken  by  traders  for 
the  benefit  of  commerce ; the  mayor  of 
the  place  is  entitled  to  take  a recog- 
nizance of  a debt,  in  proper  form,  which 
hits  the  effect  to  convey  the  lauds  of  the 
debtor  to  the  creditor,  till  out  of  the 
rents  and  profits  of  them  he  may  be 
satisfied.  2 HI.  Com.  1(30;  Cruise,  Dig. 
tit.  14,  s.  10;  2 R< die’s  Ab.  440;  Rac. 
Ab.  Execution,  R 1 ; 4 Inst.  238. 

STAY  OP  EXECUTION,  practice. 
A term  during  which  no  execution  can 
issue  on  a judgment. 

2.  — It  is  either  conventional,  when 
the  parties  agree  that  no  execution  shall 
issue  for  a certain  period;  or  it  is  grunted 
by  law',  usually  on  condition  of  entering 
bail  or  security  for  the  money. 

3.  — An  execution  issued  before  tlic 
expiration  of  the  stay  is  irregular  ami 
will  l>c  set  aside  ; ;uid  the  plaintiff  in 
such  case  may  lie  liable  to  an  action  for 
damages.  What  is  said  above  refers  to 
civil  cases. 


4. — In  criminal  cases  when  a woman 
is  capitally  convicted,  aud  she  is  proved 
to  be  enceinte , (q.  v.)  there  shall  be  a 
stay  of  execution  till  after  her  delivery. 
Vide  Pregnancy. 

STAYING  PROCEEDINGS.  The 

suspension  of  an  action. 

2.  — Proceedings  arc  stayed  absolutely 
or  conditionally. 

3.  — 1.  They  arc  peremptorily  stayed 
when  the  plaintiff  is  wholly  incapacitated 
from  suing;  as,  for  example,  when  the 
plaintiff  is  not  the  holder,  nor  benefi- 
cially interested  in  u bill  on  which  he 
has  brought  his  action.  2 Cr.  A M.  4 1(>; 

2 Dowl.  330 ; Cbitty  on  Hills,  335 ; 3 
Chitty,  Pr.  028;  or  when  the  plaintiff 
admits  in  writing,  that  he  has  no  cause 
of  action,  3 Chit.  Prae.  370,  030;  or 
whou  an  action  is  brought  contrary  to 
good  faith.  Tidd’s  Prac.  515, 529, 1 134; 

3 Chit.  Pr.  033. 

4.  — 2.  Proceedings  are  sometimes 
stayed  until  somo  order  of  the  court 
shall  have  been  complied  with ; as,  when 
the  plaintiff  resides  in  a foreign  country, 
or  in  another  state;  or  is  insolvent,  and 
he  has  been  ruled  to  give  security  for 
costs,  the  proceedings  are  stayed  until 
such  security  shall  be  given.  See  Secu- 
rity far  Costs;  3 Chit.  Pr.  033,  035;  or 
until  the  puyuicut  of  costs  in  a former 
action.  1 CUt.  K.  195;  18  E.  C.  L. 
K.  04. 

STEALING.  This  term  imports,  ex 
vi  termini,  nearly  the  same  as  larceny ; 
but  in  common  parlance,  it  docs  not 
always  import  a felony;  as,  for  example, 
you  stole  an  acre  of  my  land. 

2. — In  slander  cases,  it  seems  that  the 
term  stealing  takes  its  complexion  from 
the  subject-matter  to  which  it  is  applied, 
and  will  be  considered  as  intended  of  a 
felonious  stealing,  if  a felony  could  have 
been  committed  of  such  subject-matter. 
Stark,  on  Sian.  80;  12  Johns.  Rep.  239; 
3 Rinn.  R.  546;  Whart.  Dig.  tit.  Slauder. 

STELLIOX  ATE,  civil  law.  A name 
given  generally  to  all  species  of  frauds 
committed  in  making  contracts. 

2. — This  won!  is  said  to  be  derived 
from  the  Latin  stellio , u kind  of  lizard  re- 
markable for  its  cunning  aud  the  change 
of  its  colour,  because  those  guilty  of 
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frauds  used  every  urt  and  cunning  to  | where  a defendant  having  become  insol- 
oonceal  them.  Hut  more  particularly  it  vent,  would,  by  moving  judgment  in  the 
was  the  crime  of  a person  who  fraudu-  case  «>F  non-suit,  compel  a plaintiff  to  pro- 
lently  assigned,  sold,  or  engaged  the  cced,  the  court  will,  on  an  affidavit  of  the 
thing  which  he  had  before  assigned,  fact  of  insolvency,  award  a str.t  processus. 
sold,  or  engaged  to  another,  unknown  to  See  7 Taunt.  Hep.  180;  1 Chit.  ltcp. 
the  person  with  whom  he  was  dealing.  738;  10  Wentw.  1*1.  43. 

Dig.  47,  20,  3 ; Code,  9,  34,  1 ; Merl  STEVEDORE.  A person  employed 
Report.  h.  t. ; Code  Civil,  art.  2009;  1 in  loading  and  unloading  vessels.  Dunl. 
Bro.  Civ.  I jaw,  42(5.  Adm.  Pr.  98.  Vide  Arrameum ; Sac- 

3.  — In  South  Carolina  and  Georgia,  guiers. 

a mortgagor  who  makes  a second  wort-  STEWARD  OF  ALL  ENGLAND, 
gage  without  disclosing  in  writing,  to  the  . sen  osc  hall  us  totius  Anglise,  was  an  officer 
second  mortgagee,  the  existence  of  the  among  the  English  who  was  invested  with 
first  mortgage,  is  uot  allowed  to  redeem;  various  powers,-  and,  among  others,  it 
and,  in  the  former  state,  when  a person  was  his  duty  to  preside  on  the  trial  of 
suffers  a judgment,  or  enters  into  a sta-  1 peers. 

tute  or  recognizance  binding  his  laud,  j STEWS,  Eng.  law,  wore  places  for- 
and  afterwards  mortgages  it,  without  giv-  merly  j>crmitted,  in  England,  to  women 
ing  notice,  in  writing,  of  the  prior  incuiu-  of  professed  lewdness,  and  who,  for 
brance,  he  shall  not  be  allowed  to  redeem,  hire,  would  prostitute  their  bodies  to  all 
unless,  within  six  months  from  a written  j comers. 

demand  he  discharges  puuh  incumbrance.  2. — These  places  were  so  called  bc- 

Prin.  Dig.  1G1;  1 Brev.  Dig.  100-8.  cause  the  dissolute  persons  who  visited 

4.  — In  Ohio  a fraudulent  conveyance  them,  prepared  themselves  by  bathing; 
is  punished  as  a crime,  Walk.  Intr.  350;  the  word  stews  being  derived  from  the 
and,  in  Indiana,  any  party  to  a fraudulent  old  French  estuves,  stove,  or  hot  bath, 
conveyance  is  subjected  to  a fine  and  to  j 3 Inst.  205. 

double  damages  lud.  Rev.  Laws,  189.  ST1LLICIDIUM,  civ.  law.  The  rain 
See  12  Pet.  773.  ' water  that  falls  from  the  roof  or  eaves  of 

STEP-DAUGHTER.  In  Latin  pn-  a house  by  scattered  drops.  When  it  is 
vigna,  is  the  daughter  of  one’s  wife,  or  gathered  into  a spout  it  is  called  jlumen. 
of  one’s  husband.  I 2. — Without  the  constitution  of  one 

STEP-PATH ER.  In  Latin  vitricus,  or  other  of  these  servitudes,  no  proprie- 
is  the  husband  of  one’s  mother,  who  is  tor  can  build  so  as  to  throw  the  rain  that 
not  the  father  of  the  person  spoken  of.  falls  from  his  house  directly  on  his  neigh- 
STEP-MOTHER.  In  Latin  noverca,  j hour’s  grounds;  for  it  is  a restriction 
is  the  wife  of  one’s  father,  who  is  not  upon  all  property,  nemo  protest  immitcre 
the  mother  of  the  person  spoken  of.  in  ulienum ; and  he  who  in  building 
STEP-SON.  In  Latin  privignust , is  breaks  through  that  restraint,  truly 
the  aon  of  one’s  wife,  or  of  one’s  husband,  builds  on  another  man’s  property;  be- 
STEltE.  A French  measure  of  soli-  cause  to  whomsoever  the  area  belongs, 
dity,  used  in  measuring  wood.  It  is  a to  him  also  belongs  whatever  is  above 
cubic  metre.  Vide  Measure.  it : cujus  est  solum , ejus  est  ustjue  ad 

STE  HI  LIT  V.  Barrenness ; ineapa-  ccduni.  3 Burge  on  the  Confl.  of  Laws, 
city  to  produce  a child.  It  is  curable  405.  Vide  Eervitus  StUlicidii.  lust, 
and  incurable;  when  of  the  latter  kind,  3,  2,  1 ; Dig.  8,  2,  2. 
at  the  time  of  the  marriage,  and  arising  STINT,  Eng.  law,  is  the  proportion- 
from  impotency,  it  is  a good  cause  for  able  part  of  a man’s  cattle,  which  he 
dissolving  a marriage.  I Fodere,  Med.  muy  keep  upon  the  common. 

Leg.  § 254.  See  Tmpotcncy.  I 2. — To  use  a thing  without  stint,  is 

STET  PROCESSUS,  *«  practice,  is  to  use  it  without  limit, 
an  order  made,  upon  proper  cause  shown,  STIPULATED  DAMAGES,  in  con- 
thut  tlie  process  remain  stationary.  As  tracts,  is  the  sum  agreed  by  the  parties 
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to  bo  paid,  on  a breach  of  a contract,  by  i 
the  party  violating  his  engagement  to 
the  other. 

2. — It  is  difficult  to  distinguish,  in 
some  eases,  between  stipulated  damages 
and  a penalty,  (q.  v.)  3 Chitty’s  Cnm- 
mer.  Jaw,  627  ; 2 Boa.  k Pull.  346. 
The  effect  of  inserting  stipulated  dam- 
ages, either  at  law  or  equity,  appears  to 
be,  that  both  parties  must  abide  by  the 
stipulation,  and  the  prescribed  sum  must 
be  given.  Holt,  C.  N.  P.  40;  Newl.  j 
Contr.  313;  sec  5 Taunt.  Ilep.  247. 
Vide  Damngt*y  Liquidated. 

STI  PI  J RATION,  in  contract*.  In  the 
Roman  law,  the  contract  of  stipulation 
was  made  in  the  following  manner, 
namely;  the  person  to  whom  the  pro- 
mise was  to  be  made,  proposed  a ques- 
tion to  him  from  whom  it  was  to  proceed, 
fully  expressing  the  nature  and  extent  of 
the  engagement ; and,  the  question  so 
proposed  being  answered  in  the  affirma- 
tive, the  obligation  was  complete. 

2.  — It  was  essentially  necessary  that 
both  parties  should  speak,  (so  that  a 
dumb  man  could  not  enter  into  a stipu- 
lation,) that  the  person  making  the  pro- 
mise should  answer  conformably  to  the 
specific  question  proposed,  without  any 
material  interval  of  time,  and  with  the 
intention  of  contracting  an  obligation. 

3.  — From  the  general  use  of  this  mode 
of  contracting,  the  term  stipulation  has 
been  introduced  into  common  parlance, 
and,  in  modern  language,  frequently  re- 
fers to  any  thing  which  forms  a material 
article  of  an  agreement;  though  it  is 
applied  more  correctly  and  more  con- 
formably to  its  original  meaning  to  de- 
note the  insisting  upon  and  requiring 
any  particular  engagement.  2 Evans's 
Poth.  oil  Oblig.  lit. 

4.  — In  this  contract  the  Roman  law 
dispensed  with  an  actual  consideration. 
Sec,  generally,  Poth.  Oblig.  P.  1,  c.  1, 
s.  1,  art.  5. 

5.  — In  the  admiralty  courts,  the  first 
process  is  frequently  to  arrest  the  de- 1 
fondant,  and  then  they  take  the  recog- 1 
nizances  or  stipulation  of  certain  tide 
joasors  in  the  nature  of  bail.  3 Bl. 
Comm.  108;  vide  Dunlap's  Adiu.  Prac- 
tice, Index,  h.  t. 


6.  — These  stipulations  arc  of  threo 
sorts,  namely;  1.  Judicatum  sohn , by 
which  the  party  is  absolutely  bound  to 
pay  such  sum  as  may  be  adjudged  by 
the  court.  2.  De  judirio  sisti,  by  which 
he  is  bound  to  appear  from  time  to  time, 
during  the  pendency  of  the  suit,  and  to 
abide  the  sentence.  3.  I)e  ratio , or  De. 
rutOf  by  which  he  engages  to  ratify  the 
acts  of  his  proctor:  this  stipulation  is 
not  usual  in  the  admiralty  courts  of  the 
United  States. 

7.  — The  securities  arc  taken  in  the 
following  manner,  namely  : 1 . Cautio 
fide  jussoria,  by  sureties.  2.  Piynora- 
titui,  by  deposit.  3.  Juratoria,  by  oath  : 
this  security  is  given  when  the  party 
is  too  poor  to  find  sureties,  at  the  discre- 
tion of  the  court.  4.  A We  prommori(i} 
by  bare  promise : this  security  is  un- 
known in  the  admiralty  courts  of  the 
United  States.  Hall’s  Adm.  Pr.  12; 
Dunl.  Adm.  Pr.  150,  151.  See  17  Am. 
Jur.  51. 

STIRPES,  descent*,  the  root,  stem,  or 
stock  of  a tree.  Figuratively,  it  signifies, 
in  law,  that  person  from  whom  a family 
is  descended,  and  also  the  kindred  or 
family. 

2. — It  is  chiefly  used  in  estimating 
the  several  interests  of  the  different  kin- 
dred, iu  the  distribution  of  an  intestate's 
estate.  2 Bl.  Com.  517 ; and  vide  De- 
scent; Line. 

STOCK,  mcr.  laic.  The  capital  of  a 
merchant,  tradesman,  or  other  person, 
including  his  merchandize,  money  and 
credits.  In  a narrower  sense  it  signifies 
only  the  goods  and  wares  he  has  for  sale 
and  traffic.  The  capital  of  corporations 
is  also  called  stock  ; this  is  usually  divi- 
ded into  shares  of  a definite  value,  as  one 
hundred  dollars,  fifty  dollars  per  share. 

2. — The  stock  held  by  individuals  in 
corporations  is  generally  considered  as 
personal  property.  4 Dane’s  Ab.  670; 
Sull.  ou  Land  Titl.  71 ; Walk.  Iutrod. 
211  ; 1 Hill.  Ab.  18. 

Stock,  descents.  This  is  a metapho- 
rical expression  which  designates,  in  the 
genealogy  of  a family,  the  person  from 
whom  others  are  descended  : those  per- 
sons who  have  so  descended  are  called 
branches.  Vide  1 Roper  on  Leg.  103; 


STO 


STO 


545 


2 Suppl.  to  Yes.  307 ; aiul  Brunch ; 
Descent  ; Line  ; Stirjms. 

STOCKS,  crim.  luw.  A machine  com- 
monly made  of  wood,  with  holes  in  it  in 
which  to  confine  persons  accused  of  or 
guilty  of  u crime. 

2.  — It  was  used  either  to  confine  un- 
ruly offenders  by  way  of  security,  or 
convicted  criminals  for  punishment. 

3.  — This  barbarous  punishment  has 
been  generally  abandoned  in  the  United 
States. 

STOPPAGE  IN  TRANSITU,  cm- 

tracts.  This  is  the  name  of  that  act  of 
a vender  of  goods,  upon  a credit,  who,  j 
on  learning  that  the  buyer  has  failed, 
resumes  the  possession  of  goods,  while 
they  are  in  the  hands  of  a carrier  or 
middle-mail,  in  their  transit  to  the  buyer, 
and  before  they  get  in  his  actual  posses- 
sion. 

2.  — The  subject  will  be  considered 
with  reference  to,  1,  the  person  who  has 
a right  to  stop -goods  in  transitu ; 2,  the 
property  which  may  be  stopped  ; 3,  the 
time  when  to  be  stopped ; 4,  the  manner 
of  stopping  ; 5,  the  failure  of  the  buyer; 
6,  the  effect  of  stopping. 

3.  — 1.  The  right  of  stopping  property 
in  transitu  is  confined  to  cases  in  which 
the  consignor  is  substantially  the  seller  ; 
and  docs  not  extend  to  a mere  surety 
for  the  price,  nor  to  any  person  who  does 
not  rest  his  claim  on  a proprietor’s  right. 
6 East,  R.  371;  4 Rurr.  2047  ; 3 T. 
R.  110,  783  ; 1 Bell’s  Com.  224. 

4.  — 2.  The  property  stopped  must  be 
personal  property  actually  sold  or  bar- 
tered, on  a credit.  2 Dali.  180 ; 1 
Yeates,  177. 

5.  — 3.  It  must  be  stopped  during  the 
transit , and  while  something  remains  to  ' 
be  done  to  complete  the  delivery  ; for 
the  actual  or  symbolical  delivery  of  the  ' 
goods  to  the  buyer  puts  an  end  to  the 
right  of  the  seller  to  stop  the  goods  ( 
in  transitu,  3 T.  11.  4G4 ; 8 T.  R.  109; 
but  it  has  been  decided  that  if,  before 
delivery,  the  seller  annex  a condition 
that  security  shall  be  given  before  taking 
possession ; or  that  the  price  shall  be  paid 
in  ready  money;  or  that  a bill  shall  Ik* 
delivered;  the  property  will  not  pass 
by  the  more  act  of  the  buyer’s  attaining 
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the  possession.  3 Esp.  Rep.  58.  When 
the  seller  has  given  the  buyer  documents 
sufficient  to  transfer  the  property,  and 
the  buyer,  upon  the  strength  of  such 
documents,  has  sold  the  goods  to  a bona 
Ji<h  purchaser  without  notice,  the  seller 
is  divested  of  his  rights,  2 W.  C.  C.  R. 
2S3  ; but  a resale  by  the  buyer  does  not, 
of  itself,  and  without  other  circumstances, 
destroy  the  vendor's  right  of  stoppage  in 
transitu.  6 Taunt.  R.  433.  Vide  De- 
livery ; and  1 Rawle’s  R.  9 : 1 Ashm. 
R.  103;  Harr.  Dig.  Sale,  III.  4;  7 
Taunt.  R.  59;  2 Marsh.  II.  3GG;  Holt’s 
R.  248 ; 1 Moore’s  R.  526;  3 B.  A P. 
320;  Id.  119;  5 East,  R.  175. 

6.  — 1.  The  manner  of  stopping  the 
goods,  is  usually  by  taking  corporal  pos- 
session of  them ; but  this  is  not  the  only 
way  it  may  be  done ; the  seller  may  put 
in  his  claim  or  demand  of  his  right  to 
the  goods  either  verbally  or  in  writing. 
2 B.  & P.  257,  4G2 ; 2 Esp.  It.  G13 ; 
Co.  Bankr.  Law,  494 ; Holt’s  Cases, 
N.  B.  338.  Vide  Coiyioral  Touch. 

7.  — 5.  The  buyer  must  have  actually 
failed,  or  be  in  actual  and  immediate 
danger  of  insolvency. 

8.  — G.  The  stopping  of  goods  in  tran- 
situ does  not  of  itself  rescind  the  con- 
tract. 1 Atk.  245;  Co.  B.  L.  394;  G 
East,  R.  27,  n.  The  seller  may,  there- 
fore, upon  offering  to  deliver  them,  re- 
cover the  price.  1 Campb.  109 ; 6 Taunt. 
1G2.  But  inasmuch  as  the  seller  is 
permitted  in  equity  to  annul  the  transfer 
he  has  made,  by  stopping  the  goods  on 
their  transit,  and  by  that  means  to  de- 
prive the  general  creditors  of  the  buyer 
of  property,  which,  in  strict  law,  has 
passed  to  their  debtor,  it  has  been  con- 
sidered as  equitable,  on  the  other  hand, 
that  this  act  should  be  accompanied  by 
a rescinding  of  the  whole  contract,  and 
a rcuunciation  of  any  further  claim ; 
since  it  would  be  a great  hardship  to 
give  a preference  to  the  seller  over  the 
other  creditors,  and  subject  the  divisible 
funds,  which  have  derived  no  benefit 
from  the  contract,  to  a further  claim  of 
indemnification.  1 Bell’s  Com.  B.  2, 
pt  3,  c.  2,  s.  2,  § 5. 

Vide,  generally,  2 Kent,  Com.  427  ; 
Bac.  Abr.  .Merchant,  L ; Ross  on  Vend. 


546 


STO 


STK 


Index,  h.  t. ; 2 Selw.  N.  P.  1206; 

hiUikcr  on  Stoppage  in  Transitu  ; Ab- 
botton  Ship.  351 ; 3 Chit.  Comm.  Law, 
840  : Chit,  on  Contr,  124—126;  2 Com. 
Dig.  208 ; 8 Com.  Dig.  052 ; 2 Supp. 
to  Vos.  jr.  231,  481 ; 2 Leigh’s  N.  I*. 
1472. 

STORES.  The  victuals  aud  provi- 
sions collected  together  for  the  subsist- 
ence of  a ship’s  company,  of  a camp  and 
the  like. 

STOl  1TI I RI EFF,  Scotch  law. — For- 
merly this  word  included  in  its  significa- 
tion every  species  of  theft,  accompanied 
with  violence  to  the  person ; but  of  late 
years  it  has  become  the  vox  signata  for 
forcible  and  masterful  depredation  within 
or  ucar  the  dwelling-house ; while  rob- 
bery litis  been  more  jmrticularly  applied 
to  violent  depredation  on  the  highway, 
or  accompanied  by  house-breaking.  xVli- 
8on,  Princ.  Cr.  Law  of  Scotl.  227. 

STOWAGE,  mar.  /aw , is  the  proper 
arrangement  in  a ship,  of  the  different 
articles  of  which  a cargo  consists,  so,  that 
they  may  not  injure  each  other  by  fric- 
tion, or  be  damaged  by  the  leakage  of 
the  ship. 

2. — The  master  of  the  ship  is  bound 
to  attend  to  the  stowage,  unless  by  cus- 
tom or  agreement,  this  busiuess  is  to  be 
performed  by  persons  employed  by  the 
merchant.  Abbott  on  Shipp.  228 ; Par- 
des.  I>r.  Com.  n.  721. 

STRANDING,  in  maritime  law,  is 
the  running  of  a ship  or  other  vessel  ou 
shore ; it  is  either  accidental  or  volun- 
tary. 

2.  — It  is  accidental  where  the  ship  is 
driven  onshore  by  the  winds  and  waves; 
it  is  voluntary  where  she  is  run  ou  shore, 
cither  to  preserve  her  from  a worse  fate, 
or  for  some  fraudulent  purpose.  Marsh. 
Ins.  B.  1,  c.  12,  s.  1. 

3.  — It  is  of  great,  consequence  to  de- 
fine accurately  what  shall  be  deemed  a 
stranding,  but  this  is  no  easy  matter.  In 
one  case  a ship  having  run  on  some 
wooilen  piles,  four  feet  under  water, 
erected  in  Wisbeaeh  river,  about  nine 
yards  from  shore,  which  were  placed 
there  to  keep  up  the  banks  of  the  river, 
and  having  remained  on  these  piles  un- 
til they  were  cut  away,  was  considered 


by  Lord  Kenyon  to  be  a stranding. 
Marsh.  Ins.  B.  7,  s.  8.  In  another  ease, 
a ship  arrived  in  the  river  Thames,  and, 
upou  coming  up  to  the  Pool,  which  was 
full  of  vessels,  one  brig  ran  foul  of  her 
bow,  and  another  of  her  stern,  in  conse- 
q uence  of  which  she  was  driven  aground, 
and  continued  in  that  situation  an  hour, 
during  which  period  several  other  vessels 
ran  foul  of  her;  this,  Lord  Kenyon  told 
the  jury,  that  unskilled  us  he  was  in  nau- 
tical affairs,  he  thought  he  could  safely 
pronounce  to  be  no  stranding.  Ib.;  I 
Camp.  131 ; 3 (’amp.  431 ; 4 M.  S. 
503  ;7  1U  C.  224;  5 B.  & A.  225; 
4 R.  A C.  736.  Sec  J'crilx  of  the  Spa. 

ST  R A N<  J E R , penans,  con  tracts.  Th  is 
word  has  several  significations.  1.  A per- 
son born  out  of  the  United  States;  but 
in  this  sense  the  term  alien  is  more  pro- 
perly applied,  until  he  becomes  natu- 
ralized. 2.  A person  who  is  not  privy  to 
an  act  or  contract ; example,  he  who  is 
a stranger  to  the  issue,  shall  not  take 
advantage  of  the  verdict.  13ro.  Ah.  Re- 
cord, pi.  3 ; Vin.  Ab.  h.  t,  pi.  1 ; and 
vide  Com.  Dig.  Abatement,  II  54. 

2. — When  a man  undertakes  to  do  a 
thiug,  and  a stranger  interrupts  him,  this 
is  no  excuse.  Com.  Dig.  Condition,  L 
14.  When  a party  undertakes  that  a 
stranger  shall  do  a certain  thing,  he  1k.*- 
I comes  liable  ns  soon  as  the  strauger  re- 
fuses to  jierform  it.  line.  Ab.  Conditions, 
Q4. 

STRATAGEM,  is  a deception  of  an 
enemy  either  by  words  or  actions,  in 
times  of  war,  in  order  to  obtain  an  ad- 
vantage over  him. 

2.  — Such  stratagems,  though  contrary 
to  morality,  have  been  justified,  unless 
they  have  been  accompanied  by  perfidy, 
injurious  to  the  rights  of  humanity,  as 
in  the  example  given  by  Vnttel  of  an 
English  frigate,  which  duriug  a war  be- 
tween France  and  England,  apjieared  off 
Calais  and  made  signals  of  distress  in 
order  to  allure  some  vessel  to  come  to  its 
relief,  and  seized  a shallop  and  its  crew, 
who  had  generously  gone  out  to  render 
it  assistance.  Vattel,  Droit  des  Gens, 
liv.  3,  c.  9,  § 178. 

3. — Sometimes  stratagems  are  employ- 
ed in  making  contracts,  this  is  unlawful 
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and  fraudulent,  and  avoids  the  contract,  i 
See  Fraud. 

STRATOCRACY.  A military  go-' 
vernment ; government  by  military  chiefs 
of  an  army. 

STREET.  A road  in  a village  or 
city.  In  common  parlance  the  word 
street  Is  equivalent  to  highway.  4 Serg. 
& Rawlc,  108. 

2. — A permission  to  the  public  for  the 
space  of  eight,  or  even  of  six  years,  to 
use  a street  without  bar  or  impediment, 
is  evidence  from  which  a dedication  to 
the  public  may  lx*,  inferred.  1 1 East,  R. 
376.  See  2 N.  Hamp.  513 ; 4 B.  & A. 
447;  3 East,  R.  204;  1 Law  Intel]. 
134;  2 Smith’s  Lead.  Cas.  94,  n.;  2 
Pick.  R.  162;  2 Venn.  R.  480;  5 
Taunt.  11.  125;  S.  C.  1 E.  C.  L.  11.  34 ; 

4 Camp.  11.  169;  1 Camp.  It.  260;  7 
B.  A C.  257 ; S.  C.  14  E.  C.  L.  R.  39 ; 

5 B.  A Aid.  454;  S.  C.  7 E.  C.  L.  11.  | 
159;  1 Black f.  44;  2 Wend.  472;  8 
Wend.  85 ; 11  Wend.  486 ; 6 Pet.  431 ; 

1 Paige,  510 ; and  the  article  Dedication. 

STRICT  SETTLEMENT.  W hen 
lands  are  settled  to  the  parent  for  life, 
and  after  his  death  to  his  first  and  other 
sons  in  tail,  and  trustees  are  interposed  1 
to  preserve  the  contingent  remainders, 
this  is  called  a strict  settlement. 

STEICTUM  JUS.  This  phrase  is 
used  to  denote  mere  law,  in  contrudis- j 
tinction  to  equity. 

STRUCK,  pleadings.  In  an  indict- 
ment for  murder,  when  the  death  arises 
from  any  wounding,  beating  or  bruising, 
it  is  said,  that  the  word  “ struck”  is  es- 
sential. 1 Bulstr.  184;  5 Co.  122;  3 
Mod.  202  ; Cro.  Jac.  655 ; Palm.  282  ; 

2 llale,  184,  6,  7;  Hawk.  B.  2,  c.  23, 
s.  82;  1 Chit.  Cr.  Law,  *243;  6 Binu. 
11.  179. 

STRUMPET.  A harlot,  or  courtesan : 
this  word  was  formerly  used  as  an  addi- 
tion. Jacob’s  Law  Diet.  li.  t. 

TO  STULTIFY,  to  make  or  declare 
insane.  It  is  a genend  rule  in  the  Eng- 
lish law,  that  a man  shall  not  be  permit- 
ted to  stultify  himself;  that  is,  he  shall 
not  be  allowed  to  plead  his  insanity  to 
avoid  a contract.  2 Bl.  Com.  291 ; 
Fonbl.  Eq.  b.  1,  c.  2,  § 1 ; Pow.  on 
Contr.  19. 


2. — In  the  United  States,  this  rule 
seems  to  have  been  exploded,  and  the 
party  may  himself  avoid  his  acts  ex- 
cept those  of  record,  and  contracts  for 
necessaries  and  services  rendered,  by  al- 
legation and  proof  of  insanity.  5 Whart. 
11.  371,  879;  2 Kent,  Com*  451  ; 3 
Pay,  11.  90;  3 Conu.  11.  203;  5 Pick. 
It.  431  ; 5 John.  11.  503;  1 Bland,  11. 
376.  Vide  Fonbl.  Eq.  b.  1,  c.  2,  § 1, 
note  1;  2 Str.  R.  1104;  3 Camp.  11. 
125;  7 Dowl.  A Ryl.  614;  3 C.  A P. 
30;  1 llag g.  C.  II.  414. 

STUPIDITY,  med.  jur.f  is  that  state 
of  the  mind  which  cannot  perceive  and 
embrace  the  data  presented  to  it  by  the 
senses ; and  therefore  the  stupid  person 
can,  in  general,  form  no  correct  judg- 
ment. It  is  a want  of  the  perceptive 
powers.  Ray,  Med.  Jur.  c.  3,  § 40. 
Vide  Imbecility. 

STUPRUM,  civ.  law.  The  criminal 
sexual  intercourse  which  took  place  be- 
tween a man  and  a single  woman,  maid 
or  widow,  who  before  lived  honestly. 
Inst.  4,  18,  4;  Dig.  48,  5,  6;  lb.  50, 
16,  101 ; 1 Bouv.  Inst.  ps.  3,  qumst.  2, 
art.  2,  p.  252. 

SUB-AGENT,  is  a person  appointed 
by  an  agent  to  perform  some  duty,  or 
the  whole  of  the  business  relating  to  his 
agency. 

2.  — Sub-agents  may  be  considered  in 
two  points  of  view;  1,  with  regard  to 
their  rights  and  duties  or  obligations, 
towards  their  immediate  employers ; 2, 
as  to  their  rights  and  obligations  towurds 
their  superior  or  real  principals. 

3.  — 1.  A sub-agent  is  generally  in- 
vested with  the  same  rights,  and  incurs 
the  same  liabilities  in  regard  to  his  im- 
mediate employers,  as  if  he  were  the  sole 
and  real  principal.  To  this  general  rule 
there  are  some  exceptions;  for  example, 
where  by  the  general  usage  of  trade  or 
the  agreement  of  the  parties,  sub-agents 
are  ordinarily  or  necessarily  employed, 
to  accomplish  the  ends  of  the  agency, 
there  if  the  agency  is  avowed,  and  the 
credit  is  exclusively  given  to  the  princi- 
pal, the  intermediate  agent  may  be  en- 
tirely exempted  from  all  liability  to  the 
sub-agent.  The  agent,  however,  will  be 
liable  to  the  sub-agent,  unless  such  ex- 
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elusive  credit  has  been  given,  although 
the  real  principal  or  superior  may  also 
be  liable.  Story  on  Ag.  § 386 ; Paley 
on  Ag.  by  Lloyd,  41).  When  the  agent 
employs  a sub-agent  to  do  the  whole,  or 
any  part  of  the  business  of  the  agency, 
without  the  knowledge  or  consent  of  his 
principal,  either  express  or  implied,  the 
latter  will  only  be  entitled  to  recover 
from  his  immediate  employer,  and  his 
sole  responsibility  is  also  to  him.  In  this 
case  the  superior  or  real  priiicijial  is  not 1 
responsible  to  the  sub-agent  l>ecausc  there 
is  no  privity  between  them.  Story  on 
Ag.  § 13,  14,  15,  217,  887. 

4. — 2.  Where  by  an  express  or  im- 1 
plied  agreement  of  the  parties,  or  by  the 
usages  of  trade,  a sub-agent,  is  to  be  em- 
ployed, a privity  exists  between  the  prin- 1 
eipal  and  the  sub-agent,  and  the  latter ! 
may  justly  maintain  his  claim  for  com- 
pensation, both  against  the  principal  and 
his  immediate  employer,  unless  exclusive 
credit  is  given  to  one  of  them ; and,  in  j 
that  ease,  his  remedy  is  limited  to  that 
party.  1 Liv.  on  Ag.  64 ; 6 Taunt.  K.  147. 1 

SUBALTERN,  is  a kind  of  officer) 
who  ezonnsee  lii-  au&oriij  nudes  the 
superintendence  and  control  of  a superior,  j 

TO  SUBDIVIDE,  signifies  to  divide  1 
a part  of  a thing  which  has  already  been 
divided.  Eor  example,  when  a person 
dies  leaving  children,  and  grandchildren,  I 
the  children  of  one  of  his  own  who  is 
dead,  his  property  is  divided . into  as 
many  shares  as  he  had  children,  includ- 
ing the  deceased,  and  the  share  of  the 
deceased  is  subdivided  into  as  many 
shares  as  he  had  children. 

SUBINFEUDATION,  chafes,  Engl, 
low.  The  act  of  an  inferior  lord  by 
which  he  carved  out  a part  of  an  estate  I 
which  he  held  of  a superior,  and  granted  | 
it  to  au  inferior  tenant  to  be  held  of  him- 
self. 

2. — It  was  an  indirect  mode  of  trans- 
ferring the  fief,  and  resorted  to  as  an 
artifice  to  elude  the  feudal  restraint  upon  j 
alienation : this  was  forbidden  by  the 
statute  of  Quia  Kmptores,  18  Ed.  1 ; 2 I 
HI.  Com.  91  ; 3 Kent,  Com.  40(5. 

SUBJECT,  contrails,  is  the  thing 
which  is  the  object  of  an  agreement,  j 
This  term  is  used  iu  the  laws  of  Scotland,  j 


Subject,  persons,  g otwrnment , is  an 
individual  member  of  a nation,  who  is 
submitted  to  the  laws;  this  term  is  used 
in  contradistinction  to  citizen , which  is 
applied  to  the  same  individual  when  con- 
sidering his  political  rights. 

2. — In  monarchical  governments,  by 
subject  is  meant  one  who  owes  perma- 
nent allegiance  to  the  monarch.  Vide 
Jitnly  politic.  Greenl.  Ev.  §286;  Phil. 
A:  Am.  'Mi  Ev.  7o*J,  n.  (1). 

(SUBJECTION.  The  obligation  of 
one  or  more  persons  to  act  at  the  discre- 
tion, or  according  to  the  judgment  and 
will  of  others. 

2. — Subjection  is  either  private  or 
public.  By  the  former  is  meant  the 
subjection  to  the  authority  of  private 
persons ; as,  of  children  to  their  jKireuts, 
of  apprentices  to  their  masters,  and  the 
like.  By  the  latter  is  understood  the 
subjection  to  the  authority  of  public  per- 
sons. Ruthcrf.  Inst.  B.  2,  c.  8. 

(SUBLEASE.  A lease  by  a tenant 
to  another  tenant  of  a part  of  the  pre- 
mises held  by  him ; an  underlease. 

SUBMISSION,  contracts , is  an  agree- 
ment by  which  persons  who  have  a law- 
suit or  difference  with  one  another,  name 
arbitrators  to  decide  the  matter,  and 
hind  themselves  reciprocally  to  perform 
what  shall  be  arbitrated. 

2. — The  submission  may  be  by  tho 
act  of  the  parties  simply,  or  through  the 
medium  of  a court  of  law  or  equity. 
When  it  is  made  by  the  parties  alone  it 
may  he  in  writing  or  not  in  writing. 
Kyd  on  Aw.  1 1 ; Caldw.  on  Arb.  16 ; 
6 Watts’s  R.  357.  When  it  is  made 
through  the  medium  of  a court,  it  is 
made  a matter  of  record  by  rule  of  court. 
The  extent  of  the  submission  may  he 
various  according  to  the  pleasure  of  the 
parties  ; it  may  be  of  only  one,  or  of  all 
civil  matters  iu  dispute,  but  no  criminal 
matter  ran  be  referred.  It  is  usual  to 
put  in  a time  within  which  the  arbitra- 
tors shall  pronounce  their  award.  Caldw. 
on  Arb.  eh.  3 ; Kyd  on  Awards,  ch.  1 ; 
Civ.  Code  of  Lo.  tit.  19;  3 Vin.  Ab. 
131 ; 1 Supp.  to  Ves.  jr.  174  ; 6 Toull. 
n.  827  ; 8 Toull.  n.  332 ; Merl.  Repert. 
mot  Compromis ; 1 S.  & R.  24 ; 5 8. 
A R.  51;  8 8.  & 11.  9;  1 Dali.  164;  0 
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Watts,  II.  134  j 7 Watte,  It.  30*2;  (3 
Binn.  333,  43*2;  2 Milos,  It.  1G9. 

SUBNOTATIONS,  civ.  lour,  wore  the 
answers  of  the  prince  to  questions  which 
had  been  put  to  him  respecting  some 
obscure  or  doubtful  point  of  law.  Vide 
Hi  act 

SUBORNATION  OF  PERJURY, 
crim.  law , is  the  procuring  another  to 
commit  legal  perjury,  who  in  consequence 
of  the  persuasion  takes  the  oath  to  which 
he  has  been  incited.  Hawk.  B.  1,  c. 
GO,  s.  10. 

2.  — To  complete  the  offeuce,  the  false 
oath  must  be  actually  taken,  and  no 
abortive  attempt  (q.  v.)  to  solicit  will 
complete  the  crime.  Vide  To  Dissuade  ; 
To  persuade. 

3.  — But  the  criminal  solicitation  to 
commit  perjury,  though  unsuccessful,  is 
a misdemeanor  at  common  law.  2 East, 
Rep.  17  ; 6 East,  B.  464  ; 2 Chit.  Crim. 

1 jaw,  317  ; 20  Vin.  Ab.  20.  For  a 
form  of  an  indictment  for  an  attempt  to 
suborn  a person  to  commit  perjury,  vide 

2 Chit.  Cr.  Law,  480 ; Vin.  Ab.  h.  t. 

4.  — The  act  of  congress  of  March  3, 
1825,  § 13,  provides,  that  if  any  j>ersou 
shall  knowingly  or  wilfully  procure  any 
such  perjury,  mentioned  in  the  act,  to  be 
committed,  every  such  person  so  offend- 
ing, shall  be  guilty  of  subornatjon  of 
perjury,  and  shall  on  conviction  thereof, 
Do  punished  by  fine,  not  exceeding  two  1 
thousand  dollars,  and  by  imprisonment 
and  confinement  to  hard  labour,  not  ex- 
ceeding five  years,  according  to  the 
aggravation  of  the  offence. 

JSUBPCENA,  practice , evidence.  A 
prwess  to  cause  a witness  to  appear  and 
give  testimony,  commanding  him  to  lay 
aside  all  pretences  and  excuses  and 
appear  before  a court  or  magistrate 
therein  named,  at  a time  therein  men- 
tioned, to  testify  for  the  party  named, 
under  a penalty  therein  mentioned. 

2. — On  proof  of  sendee  of  a subpoena 
upon  the  witness,  and  that  he  is  material, 
an  attachment  may  be  issued  against  him 
for  a contempt,  if  he  neglect  to  attend 
as  commanded. 

StJBPCKNA,  chancery  practice,  is  a 
mandatory  writ  or  process,  directed  to 
and  requiring  one  or  more  persons  to 
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appear  at.  a time  to  come,  and  answer 
the  matters  charged  against  him  or 
them  ; the  writ  of  subpoena  was  origi- 
nally a process  in  the  courts  of  common 
law,  to  enforce  the  attendance  of  a wit- 
ness to  give  evidence ; but  this  writ  was 
used  in  the  court  of  chancery  for  the 
same  purpose  us  a citation  in  the  courts 
of  civil  and  canon  law,  to  coui|h;1  the 
appearance  of  a defendant,  and  to  oblige 
him  to  answer  upon  oath  the  allegations 
of  the  plaintiff. 

I 2. — This  writ  was  invented  by  John 

Waltham,  bishop  of  Salisbury,  and  chan- 
cellor to  Rich.  II.  undfit  the  authority 
of  the  statutes  of  Westminster  2,  and  13 
Kdw.  I.  c.  34,  which  enabled  him  to  de- 
vise new  writs.  i u arr.  Brae.  154 ; 
Cruise,  Dig.  t.  11,  c.  1,  sect.  12. — 17. 
Vide  Vin.  Ab.  h.  t. ; 1 Swunst.  ltep. 
209. 

SUBPtENA  DUCES  TECUM,  practice.  A 
writ  or  process  of  the  same  kind  as  the 
subpoena  ad  testificandum,  including  a 
clause  requiring  the  witness  to  bring 
with  him  and  produce  to  the  court, 
books,  papers,  Ac.,  in  his  hands,  tending 
to  elucidate  the  matter  in  issue.  3 Bl. 
Com.  3S2. 

SI  BRJ5PTION,  Fnn./t  layt.  Bjr 

this  word  is  understood  the  fraud  com- 
mitted to  obtain  a pardon,  title,  or  grant, 
by  alleging  facts  contrary  to  truth. 

8U  B1U HiATION,  civil  law,  contracts. 
The  act  of  putting,  by  a transfer,  a per- 
son in  the  place  of  another,  or  a thing 
in  the  place  of  auother  thing.  It  is  the 
substitution  (q.  v.)  of  a new  for  an  old 
creditor,  and  the  succession  to  his  rights, 
which  is  called  subrogation  ; transfusio 
uni  us  creditor  is  in  aliuni.  It  is  precisely 
the  reverse  of  delegation,  (q.  v.) 

2. — There  are  three  kinds  of  subroga- 
tion : 1,  that  made  by  tin*  owner  of  a 
thing  of  his  own  free  will ; example, 
when  lie  voluntarily  assigns  it;  2,  that 
which  arises  in  eonscqueuce  of  the  law, 
even  without  the  consent  of  the  owner; 
example,  when  a man  pays  a debt  which 
could  not  be  properly  called  his  own, 
but  which  nevertheless  it  was  his  interest 
to  pay,  or  which  he  might  have  been 
compelled  to  pay  for  another,  the  law 
subrogates  him  in  all  the  rights  of  the 
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creditor ; vide  2 Binn.  Rep.  382 ; 3, 
that  which  arises  by  the  act  of  law 
joined  to  the  act  of  the  debtor;  a*, when 
tbe  debtor  borrows  money  expressly  to 
pay  off*  bia  debt,  and  with  the  intention 
of  substituting  the  lender  in  the  place  of 
the  old  creditor.  7 Toull.  liv.  3,  t.  8, 
c.  5,  sect.  1,  § 2.  Vide  Civ.  Code  of 
liOuiaiatia,  art.  2155  to  2158  ; Mcrl. 
Report,  h.  t. ; Dig.  lib.  20;  Code,  lib. 
8,  t.  18  ot  19  ; 9 Watts,  R.  451;  0 
Watts  & Serg.  190. 

SUBSCli 1 B1  NO  W ITNESS.  One 
who  subscribes  his  name  to  a writing  in 
order  to  be  ab]#at  a future  time  to  prove 
its  due  execution  ; an  attesting  witness. 
Sec  ir<7aess  instrumenta  ry ; 5 Watts, 
399. 

SUBSCRIPTION,  contract *,  is  the 
placing  a signature  at  the  bottom  of  a 
written  or  printed  engagement.  Vide 
To  Siyn.  By  subscription  is  also  under- 
stood the  act  by  which  a person  con- 
tracts, in  writing,  to  furnish  a sum  of 
money  for  a particular  purpose;  as,  a 
subscription  to  a charitable  institution,  a 
subscription  for  a book,  for  a newspaper, 
and  the  like. 

Si  BseiumoN  list.  The  names  of 
persons  who  have  agreed  to  take  a news- 
paper, magazine  or  other  publication, 
placed  upon  paper,  is  a subscription  list. 

2. — This  is  an  incident  to  a news- 
paper, and  passes  with  the  sale  of  the 
printing  materials.  2 Watts,  111. 

SUBSIDY,  Enyl.  hue.  An  aid,  tax 
or  tribute  granted  by  parliament  to  the 
king  for  the  urgent  oeeasions of  the  king- 
dom, to  l»e  levied  on  every  subject  of 
ability  according  to  the  value  of  his  lands 
or  goods.  Jacob’s  Law  Diet.  h.  t. 

2. — The  assistance  given  in  money  by 
one  nation  to  another  to  euable  it  the 
better  to  carry  on  a war,  when  such 
nation  does  not  join  directly  in  the  war, 
is  called  a subsidy.  Vattel,  liv.  3,  § 82. 
See  Neutrality. 

SUBSTANCE,  evidence.  That  whieli 
is  essential ; it  is  used  in  opposition  to 
form. 

2. — It  is  a general  rule,  that  on  any 
issue  it  is  sufficient  to  prove  the  sub- 
stance of  the  issue.  For  example,  in  a 
wise  where  the  defendant  pleaded  pay- j 


ment  of  the  principal  sum  and  all  interest 
due,  and  it  appeared  in  evidence  that  a 
gross  sum  was  paid,  not  amounting  to 
the  full  interest,  but  accepted  by  the 
plaiutiff  as  full  payment,  the  proof  was 
held  to  be  sufficient.  2 Str.  690 ; 1 
Phil.  Kv.  161. 

SUBSTITUTE,  contracts , one  placed 
under  another  to  transact  business  for 
him;  in  letters  of  attorney,  power  is 
generally  given  to  the  attorney  to  nomi- 
nate and  appoint  a substitute. 

2. — Without  such  power,  the  autho- 
rity given  to  one  person  cannot  in  gene- 
ral l»e  delegated  to  another,  because  it  is 
a personal  trust  and  confidence,  and  is 
not  therefore  transmissible.  The  autho- 
rity is  given  to  him  to  exercise  his  judg- 
ment and  discretion,  and  it  cannot  be 
said  that  the  trust  and  confidence  re- 
posed in  him  shall  be  exercised  at  the 
discretion  of  another.  2 Atk.  88;  2 
Ves.  645.  But  an  authority  may  be 
delegated  to  another,  when  the  attorney 
has  express  power  to  do  so.  Bunb.  166; 
T.  Jones,  110.  See  Story,  Ag.  §§  18, 
14.  When  a man  is  drawn  in  the  mi- 
litia, he  may,  in  some  cases,  hire  a sub- 
stitute. 

SUBSTITUTES,  in  the  Scotch  law, 
where  an  estate  is  settled  on  a long 
series  of  heirs  substituted  one  after  an- 
other, in  tailzie,  tbe  person  first  called 
in  the  tailzies,  is  the  institute;  the  rest, 
the  heirs  of  tailzie;  or  the  substitutes. 
Krsk.  Princ.  L.  Seotl.  3,  8,  8.  See 
Tailzu  f Jnsfifiifr. 

S U 1 1ST  I T ITT  I ON,  ci vil  law.  In  the 
law  of  devises,  it  is  the  putting  of  one 
person  in  the  place  of  another,  so  that 
he  may,  in  default  of  ability  iu  the  for- 
mer, or  after  him,  have  the  benefit  of  a 
devise  or  legacy. 

2. — It  is  a species  of  subrogation 
made  in  two  different  ways;  the  first  is 
direct  substitution,  and  the  latter  a trust 
or  Jidci  commissary  substitution.  The 
first,  or  direct  substitution,  is  merely  the 
institution  of  a second  legatee,  in  case 
the  first  should  be  either  incapable  or 
unwilling  to  accept  the  legacy ; for  ex- 
ample, if  a testator  should  give  to  Peter 
his  estate,  but  in  ease  he  cannot  legally 
receive  it,  or  be  wilfully  refuses  it,  then 
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I give  it  to  Paul  j this  is  a direct  substi- 
tution. Fidei  commissary  substitution 
is  that  which  takes  place  when  the  j>or- 
son  substituted  is  not  to  receive  the 
legacy  until  after  the  lirst  legatee,  and 
consequently  must  receive  the  thing  be- 
queathed from  the  bauds  of  the  latter; 
for  example,  1 institute  Peter  my  heir, 
and  I request  that  at  his  death  he  shall 
deliver  my  succession  to  Paul.  Merl. 
Import,  h.  t ; 5 ToulL  14. 

SfllSTITUTION,  in  chancery  prartir c, 
takes  place  in  a case  where  a creditor 
has  a lien  on  two  different  parcels  of 
land,  and  another  creditor  has  a subse- 
quent lien  on  one  only  of  the  parcels, 
and  the  prior  creditor  elects  to  have  his 
whole  demand  out  of  the  parcel  of  land 
on  which  the  subsequent  creditor  takes 
his  lien ; the  lutter  is  entitled,  by  way 
of  substitution,  to  have  the  prior  lien 
assigned  to  him  for  his  ls  m-tit  ; 1 Johns. 
Uh.  It.  400;  2 Hawk's  Rep.  623;  2 
Mason,  It.  342;  und  in  a case  where  a 
bond  creditor  exacts  the  whole  of  the 
debt  from  one  of  the  sureties,  that  surety 
is  entitled  to  be  substituted  in  his  place, 
nud  to  a cession  of  his  rights  and  secu- 
rities, as  if  he  were  a purchaser,  either 
against  the  principal  or  his  co-sureties, 
lb.  413;  1 Paige’s  It.  185;  7 John. 
Uh.  Rep.  211  ; 10  Watts,  It.  148. 

-• — A surety  on  paying  the  debt,  is  en- 
titled to  stand  in  the  place  of  the  creditor, 
and  to  be  subrogated  to  all  his  rights 
against  the  principal.  2 Johns. Oh.  It.  454; 
4Jnhns.Uh.lt.  123;  1 ESdw.lt.  164;  17 
John.  It.  584 ; 3 Paige’s  It.  1 17;  2 Call, 
R.  125  ; 2 Ycrg.  R.  346  ; 1 Gill  A John. 
346  ; 6 ltand.  R.  98  ; 8 Watts,  R.  3K4. 
In  Pennsylvania  it  is  provided  by  act  of 
assembly,  that  in  all  cases  where  a con- 
stable shall  lie  entrusted  with  the  execu- 
tion of  any  process  for  the  collection  of 
money,  and  by  neglect  of  duty  shall  fail 
to  collect  the  same,  by  means  whereof 
the  bail  or  security  of  such  constable 
shall  lie  compelled  to  pay  the  amount  of 
any  judgment,  such  payment  shall  vest 
in  the  person  paying,  as  aforesaid,  the 
equitable  interest  iu  such  judgment,  and 
the  amount  due  upon  any  such  judg- 
ment may  be  collected  iu  the  name  of 
the  plaiutiff  for  the  use  of  such  person. 
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Pamphlet  Laws,  18*28-29,  p.  370.  Vide 
2 Binn.  R.  382,  and  Subrogation. 

SUBTRACTION,  French  /me.  The 
act  of  taking  something  fraudulently; 
it  is  generally  applied  to  the  taking  of 
the  goods  of  the  estate  of  a deceased 
person  fraudulently.  Vide  KxpUatitm. 

SUB-TKNANT.  The  same  as  under- 
tenant. See  l tnfcr-ica.wr  j (~n<ler-ltn- 
ant,  and  1 Bell’s  Coin.  76.  * 
SUBTRACTS )N.  The  act  of  with- 
holding or  detaining  any  thing  unlaw- 
fully. 

Subtraction  of  conjugal  RTnirrs, 
is  the  act  of  a husband  or  wife  by  living 
separately  from  the  other  without  a 
lawful  cause.  3 Bl.  Com.  94. 

SI  CCKSSION,  m Louisiana,  is  the 
right  and  transmission  of  the  rights  and 
obligations  of  the  deceased  to  his  heirs. 
Succession  sign i tics  also  the  estate,  rights 
and  charges  which  a person  leaves  after 
his  death,  whether  the  property  exceeds 
the  charges,  or  the  charges  exceed  the 
property,  or  whether  he  has  left  only 
charges  without  property.  The  succes- 
sion uot  only  includes  the  rights  and  ob- 
ligations of  tin*  deceased,  as  they  exist 
at  the  time  of  his  death,  hut  all  that 
has  accrued  thereto  since  the  opening  of 
the  succession,  as  also  of  the  new  charges 
to  which  it  becomes  subject.  Finally, 
succession  signifies  also  that  right  by 
which  the  heir  can  take  possession  of 
the  estate  of  the  deceased,  such  as  it 
may  he. 

2.  — There  are  three  sorts  of  succes- 
sions, to  wit : testamentary  succession ; 
legal  succession;  and,  irregular  succes- 
sion. 1.  Testamentary  succession  is  that 
which  results  from  the  constitution  of 
the  heir,  contained  in  a testament  exe- 
cuted in  the  form  prescribed  by  law. — 
2.  I^egal  succession  is  that  which  is  es- 
tablished in  favour  of  the  nearest  rela- 
tions of  the  deceased. — 3.  Irregular 
succession  is  that  which  is  established  by 
law  in  favour  of  certain  persons  or  of 
the  state  in  default  of  heirs  either  legal 
or  instituted  by  testament.  Civ.  Uode, 
art.  867-874. 

3.  — The  lines  of  a regular  succession 
are  divided  into  three,  which  rank  among 
themselves  in  the  following  order:  1, 
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descendants  ; 2,  ascendants  ; 3,  collate- 1 
mis.  See  Descent.  Vide  Poth.  Trait e j 
des  Successions ; Ibid.  Coutumes  d’Or- 
leaus,  tit.  17 ; Ayl.  Pand.  348 ; Toull.  j 
liv.  3,  tit.  I ; Domat,  h.  t.  ; Merl.  Report, 
h.  t. 

Succession,  com.  law.  The  mode  by 
which  one  set  of  persons,  members  of  a 
corporation  aggregate,  acquire  the  rights 
of  another  set  which  preceded  them. 
This  term  in  strictness  is  to  be  applied 
oidy  to  such  corporations.  2 Bl.  Com. 
430. 

SUCCESSOR.  One  who  follows  or 
comes  into  the  place  of  another. 

2.  — This  term  is  applied  more  par- 
ticularly to  a sole  corporation,  or  to  any 
corporation.  The  word  heir  is  more  cor- 
rectly applicable  to  a common  person 
who  takes  an  estate  by  descent;  12  Pick. 
It.  322;  Co.  Litt  8 b. 

3.  — It  Ls  also  used  to  designate  a per- 
son who  has  been  appointed  or  elected 
to  some  office,  after  another  person. 

TO  SUM  To  prosecute  or  commence 
legal  proceedings  for  the  purpose  of  re- 
covering a right. 

SUFFRAGE,  government.  Vote;  the 
act  of  voting. 

2. — The  right  of  suffrage  is  given  by 
the  constitution  of  the  United  States, 
art.  1 , s.  2,  to  the  electors  in  each  state, 
as  shall  have  the  qualifications  requisite 
for  electors  of  the  most  numerous  branch 
of  the  state  legislature.  Vide  2 Story 
on  the  Oonst.  § 578,  ct  scq. ; Atuer. 
Citiz.  201;  1 Bl.  Com.  171;  2 Wils. 
Lect.  130;  Montcsq.  Esp.  des  Lois,  liv. 
11,  o.  6;  1 Tucker’s  111.  Com.  App.  52, 
3.  See  Division  of  opinion. 

SUFFKANCE,  is  the  permitting  a 
tenant  who  came  in  by  a lawful  title,  to 
remain  after  his  right  has  expired.  Vide 
Estates  at  snjfrance. 

SUGGESTIO  FALSI.  A statement 
of  a falsehood.  This  amounts  to  a fraud 
whenever  the  party  making  it  was  bound 
to  disclose  the  truth. 

2. — The  following  is  an  example  of  a 
case  where  chancery  will  interfere  aud 
set  aside  a contract  as  fraudulent,  on  ac- 
count of  the  suggestio  falsi : a purchaser 
applied  to  the  seller  to  purchase  a lot  of 
wild  land,  and  represented  to  him  it  was 


worth  nothing,  except  for  a sheep  pas- 
ture, when  he  knew  there  was  a valua- 
ble mine  on  the  lot,  of  which  the  seller 
was  ignorant.  The  sale  was  set  aside. 

2 Faige,  21)11.  Vide  (onrculmr.nt ; Mis- 
representation ; Representation ; Sup- 
vrmio  erri. 

SUGGESTION.  In  its  literal  sense 
this  word  signifies  to  inform,  to  insinuate, 
to  instruct,  to  cause  to  be  remembered, 
to  counsel.  In  practice  it  is  used  to  con- 
vey the  idea  of  information ; as,  the  de- 
fendant suggests  the  death  of  one  of  the 
plaintiffs.  2 Sell.  Pr.  101. 

2.— In  wills  when  suggestions  are 
made  to  a testator  for  the  purpose  of 
procuring  a devise  of  his  property  in  a 
particular  way,  and  when  such  sugges- 
tions are  false,  they  generally  amount  to 
a fraud.  Bao.  Ah.  Wills,  G 3 ; 5 Toull. 
n.  7"'i. 

SUGGESTIVE  INTERROGATION. 

This  phrase  has  been  used  by  some  wri- 
ters to  signify  the  same  thing  as  leading 
< piestion , (q.  v.)  2 Benth.  on  Ev.  b.  3, 

I e.  3.  It  is  used  in  the  French  law. 
Vide  Question. 

SUI  JUKIS.  One  who  1ms  all  the 
rights  to  which  a freeman  Ls  eutitlcd ; 
one  who  is  uot  under  the  power  of  another, 
us  a slave,  a minor,  and  the  like. 

2. — To  make  a valid  contract,  a per- 
son must,  Tu  general,  be  mi  juris.  Every 
one  of  full  age  is  presumed  to  he  *ttt 
juris.  Story  on  Ag.  p.  10. 

SUICIDE,  crimes,  mod.  jur.y  is  the 
act  of  malicious  self  murder;  fda  de  sc., 
(q.  v.).  3 Man.  Gran.  A Scott,  437, 
157,  458;  1 Hale,  P.  C.  441.  But  it 

| has  been  decided  iu  England  that  where 
a mail’s  life  was  insured,  and  the  policy 
! contained  a proviso  that  u every  policy 
effected  by  a person  on  his  or  her  own 
life  should  be  void,  if  such  person  should 
commit  suicide,  or  die  by  duelling  or  the 
hands  of  justice/’  the  terms  of  the  con- 
dition included  all  acts  of  voluntary  self- 
I destruction,  whether  the  insured  at  the 
time  such  act  was  committed,  was  or  was 
not  a moral  responsible  agent.  3 Man. 
! Gr.  & Scott,  437.  In  New  York  it  has 
been  held  that  an  insane  person  cannot 
' commit  suicide,  because  such  person  has 
no  will.  4 Hill’s  It.  75. 
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2.  — It  is  not  punishable  it  is  believed 
in  any  of  the  United  Suites,  as  the  un- 
fortunate object  of  this  offence  is  beyond 
the  reach  of  human  tribunals,  and  to 
deprive  his  family  of  the  property  he 
leaves  would  be  unjust. 

3.  — In  cases  of  sudden  death,  it  is  of 
great  consequence  to  ascertain,  on  finding 
the  body,  whether  the  deceased  has  been 
murdered,  died  suddenly  of  a natural 
death,  or  whether  he  has  committed  sui- 
cide. By  a careful  examination  of  the 
position  of  the  body,  and  of  the  circum- 
stances attending  it,  it  can  be  generally 
ascertained  whether  the  deceased  com- 
mitted suicide,  was  murdered,  or  died  a 
natural  death.  But  there  arc  sometimes 
cases  of  suicide  which  can  scarcely  be 
distinguished  from  those  of  murder.  A 
case  of  suicide  is  meutioued  by  Doctor 
Pevergie,  f An  miles  d’ hygiene,  transcrib- 
ed by  Treo  uchet,  Jurisprudence  de  la 
Medicine,  p.  40,)  which  bears  a striking 
analogy’  to  a murder.  The  individual 
went  to  the  cemetery  of  Peru  Lachaise, 
near  Paris,  and  with  a razor  inflicted  a 
wound  on  himself  immediately  below 
the  os  hydide;  the  first  blow  penetrated 
eleven  lines  in  depth  ; a second,  in  the 
wound  made  by  the  first,  pushed  the 
instrument  to  the  depth  of  twenty-one 
lints : a third  extended  as  far  as  the 
posterior  of  the  pharynx,  cutting  the 
muscles  which  attached  the  tongue  to 
os  hydide,  ami  made  a wound  of  two 
inches  in  depth.  Imagine  an  enormous 
wound,  immediately  under  the  chin,  two 
inches  in  depth,  and  three  inches  and 
three  lines  in  width,  and  a foot  in  cir- 
cumference j and  then  judge  whether 
such  wound  could  not  be  easily  mistaken 
as  having  been  made  by  a stranger,  and 
not  by  the  deceased.  Vide  Death , and 
1 Briand,  Med  Leg.  2o  partie,  c.  1,  art.  0. 

SUIT.  All  action.  The  word  suit 
in  the  25th  section  of  the  judiciary  act 
of  1781),  applies  to  any  proceeding  in  a 
court  of  justice,  in  which  the  plaintiff 
pursues,  in  such  court,  the  remedy  which 
the  law  affords  him.  An  upplicutiou  for 
a prohibition  is  therefore  a suit.  2 Pet. 
441).  According  to  the  c*h1c  of  practice 
of  Louisiana,  art.  90,  a suit  is  a real, 
personal  or  mixed  demaud,  made  before 


a competent  judge,  by  which  the  parties 
pray  to  obtain  their  rights,  and  a decision 
of  their  disputes.  In  that  acceptation, 
the  words  suit,  process  and  cause,  are  in 
that  state  almost  synonymous.  Vide 
Sect  a,  and  Steph.  PI.  427 ; 3 Bl.  Com. 
395;  (lilb.  0.  P.  48;  1 Chit.  PI.  899; 
Wood’s  Civ.  Law,  b.  4,  c.  p.  815;  4 
Mass.  263 ; 18  John.  14  ; 4 Watts,  H. 
154;  3 Story,  Const  §1719.  In  its 
most  extended  sense,  the  word  suit,  in- 
cludes not  only  a civil  action,  but  also  a 
criminal  prosecution,  ns  indictment,  in- 
formation, and  a conviction  by  a magis- 
trate. I lam.  N.  P.  270. 

SUITE.  Those  persons  who  by  his 
authority  follow  or  attend  an  ambassador 
or  other  public  miuister. 

2. — In  general  the  suite  of  a minister 
arc  protected  from  arrest,  and  the  invio- 
lability of  his  person  is  communicated  to 
those  who  form  his  suite.  Vattcl,  lib.  4, 
e.  9,  § 120.  See  1 Dali.  177;  Baldw. 
240  ; and  Ambassador . 

SULTAN.  The  title  of  the  Turkish 
sovereign  and  other  Mahometan  princes. 

SUM  M A 11 Y PROCE  EDI  NO  S.— 

When  cases  arc  to  be  adjudged  promptly, 
without  any  unnecessary  form,  the  pro- 
ceedings are  said  to  be  summury. 

2. — In  no  case  can  the  party  be  tridd 
summarily  unless  when  such  proceedings 
are  authorized  by  legislative  authority, 
except  perhaps  in  the  eases  of  contempts, 
for  the  common  law  is  a stranger  to  such 
a mode  of  trial.  4 Bl.  Com.  280;  20 
Yin.  Ah.  42;  Boscawen  on  Conv. ; Paley 
on  Convict. ; vide  Convictions. 

SUMMING  UP,  practice.  The  act 
of  making  a speech  before  a court  ami 
jury,  after  all  the  evidence  has  been 
heard,  in  favour  of  one  of  the  parties  in 
the  cause,  is  called  summing  up.  When 
the  judge  delivers  his  charge  to  the  jury, 
ho  is  ulso  said  to  sum  up  the  evidence  in 
the  case.  6 Harg.  St.  Tr.  832;  1 Chit. 
Cr.  Law,  032. 

2. — In  summing  up,  the  judge  should, 
with  much  precision  and  clearness,  state 
the  issues  joiued  between  the  parties, 
and  what  the  jury  are  required  to  find, 
either  in  the  affirmative  or  negative.  lie 
should  then  state  the  substance  of  the 
plaintiff’s  claim,  and  of  the  defendant’s 
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ground  of  defence,  and  so  much  of  the 
evidence  as  is  adduced  for  each  party, 
pointing  out  as  he  proceeds,  to  which 
particular  question  or  issue  it  respectively 
applies,  taking  wire  to  abstain  as  much 
as  possible  from  giving  an  opinion  aa  to 
the  facts.  It  is  his  duty  clearly  to  state 
the  law  arising  in  the  ease  in  such  terms 
as  to  leave  no  doubt  as  to  his  meaning, 
both  for  the  purpose  of  directing  the  jury, 
nnd  with  a view  of  correcting,  on  a re- 
view of  the  case  on  a motion  for  a new 
trial,  or  on  a writ  of  error,  any  error  he 
may,  iu  the  hurry  of  the  trial,  have  com- 
mitted. Vide  8 S.  k K.  150;  1 8.  k 
11  515;  4 Hawle,  K.  100,  196,356; 
2 Penna.  K.  27  ; 2 8.  k It.  404.  Vide 
Charge ; Opinion,  (Judgment.') 

TO  SUMMON,  practice,  is  the  act 
by  which  a defendant  is  notified  by  a 
competent  officer,  that  an  action  has 
been  instituted  against  him,  and  that  he 
require  to  answer  to  it  at  a time  and 
place  named.  This  is  done  cither  by 
giving  the  defendant  a copy  of  the  sum- 
mons, or  leaving  it  at  his  house ; or  by 
reading  the  summons  to  him. 

SUMMONER8.  Petty  officers  who 
cite  men  to  appear  in  any  court. 

SUMMONS,  practice.  The  name  of 
a writ  commanding  the  sheriff,  or  other 
authorized  officer,  to  notify  a party  to 
appear  in  court  to  answer  a complaint 
made  against  him  nnd  in  the  said  writ 
specifics!,  ou  a day  therein  mentioned. 
21  Vin.  Ah.  42 ; 2 Sell.  Pr.  350  ; 3 111. 
Com.  279. 

Summons  and  severance.  Vide 
Severance ; aud  20  Vin.  Ah.  51  ; Bac. 
Ah.  h.  t. ; Archb.  Civ.  Plead.  59. 

SUMPTUARY  LAWS,  are  those  Di- 
lating to  expenses,  and  made  to  restrain 
excoss  in  apparel. 

2. — Iii  the  United  States  the  expenses 
of  every  man  are  left  to  his  own  good 
judgment,  and  not  regulated  by  arbi- 
trary laws. 

SUN  DA  Y.  The  first  day  of  the  week . 

2. — In  some  of  the  New  England 
states  it  begins  at  suu  setting  on  Satur- 
day, ami  ends  at  the  same  time  the  next 
day.  But  in  other  parts  of  the  United 
States,  it  generally  commences  at  twelve 
o’clock  on  the  night  between  Saturday  ^ 


and  Sunday,  and  ends  in  twenty-four 
hours  thereafter.  6 Gill  k John.  208; 
and  vide  Bac.  Ah.  Heresy,  &o.  1);  M 
Sheriff,  N 4 ; 1 Salk.  78 ; 1 Sell.  IV. 
12;  Hamm.  N.  P.  140.  The  Silbath, 
the  Ismt*  Cag,  and  Sunday,  all  mean 
the  same  thing.  0 Gill  k John.  208; 
see  0 Watts,  231  ; 3 Watts,  50,  59. 

3.  — In  some  states,  owing  to  statutory 
provisions,  contracts  made  on  Sunday 
are  void,  0 Watts,  R.  231  ; J*?igh,  N. 
P.  14;  1 I*.  A.  Browne,  171 ; 5 R.  & 
C.  400 ; 4 Ring.  84 ; but  in  general 
they  are  binding,  although  made  on  that 
day,  if  good  in  other  respects.  1 Crompt. 
A Jervis,  130;  3 Law  Intoll.  210;  Chit, 
on  Bills,  59;  Wright’s  R.  704;  10  Mass. 
312;  1 Co  wen,  R.  70,  n. ; Cowp.  040;  1 
Bl.  Rep.  499  ; 1 Str.  702 ; see  8 (Wen, 
R.  27 ; 6 Penn.  St.  R.  417,  420. 

4.  — Sundays  arc  computed  in  the  time 
allowed  for  the  performance  of  an  act, 
but  if  the  hist  day  happen  to  be  a Sun- 
day, it  is  to  be  excluded,  and  the  act 
must  in  general  lx;  performed  on  Satur- 
day. 3 Penna.  R.  201;  8 Chit.  ft. 
110;  promissory  notes  aud  hills  of  ex- 
change, when  they  fall  due  on  Sunday, 
arc  generally  paid  on  Saturday.  See  us 
to  the  origin  of  keeping  Sunday  as  a 
holiday,  Neale's  F.  k F.  Index,  Lord’s 
day.  Story  on  Pr.  Notes,  §220;  Story 
on  Bills,  §233;  2 Hill’s  N.  V.  ikp. 
587  ; 2 Applet.  R.  204. 

SUPERCARGO,  mar.  law,  is  a per- 
son specially  employed  by  the  owner  of 
a cargo  to  take  charge  of  the  merchan- 
dize which  has  been  shipped,  to  sell  it 
to  the  best  advantage,  and  to  purchase 
returning  cargoes,  and  to  receive  freight, 
as  he  may  be  authorized. 

2. — Supercargoes  have  complete  con- 
trol over  the  cargo,  and  every  thing 
which  immediately  concerns  it,  unless 
their  authority  is  either  expressly  or 
impliedly  restrained.  12  East,  R.  381 ; 
aud,  under  certain  circumstances,  are 
responsible  for  the  cargo.  4 Mass.  115. 
See  1 Gill  k John.  1 ; but  the  supercargo 
has  no  power  to  interfere  with  the  govern- 
ment of  the  ship.  3 Pardes.  u.  U4G;  1 
Boulay-Paty,  I)r.  Coin.  421. 

SUPERFCKTATION,  med.jur.  The 
conception  of  a seeoud  embryo,  during  the 
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gestation  of  the  first,  or  that  a woman  who 
has  advanced  to  any  period  of  one  preg- 
nancy, is  capable  of  conceiving  another 
child. 

2. — This  doctrine,  though  doubted, 
seems  to  be  established  by  numerous 
cases.  1 Beck’s  Med.  Jur.  193;  Cassan 
on  Superfoetation ; New  York  Medical 
Repository;  1 Briand,  Med.  Log.  prein. 
pnrtic,  c.  3,  art.  4 ; 1 Fodere,  Med.  Leg. 
§209;  Buflbn,  Hist.  Nat.  de  Thom  me, 
Eultcrte. 

SUPERSEDEAS,  practice t actions. 
The  name  of  a writ  containing  a com- 
mand to  stay  the  proceedings  at  law. 

2. — It  is  granted  on  good  cause  shown 
that  the  party  ought  not  to  proceed.  F. 
N.  B.  23G.  There  are  some  writs  which 
though  they  do  not  bear  this  name  have 
the  effect  to  supersede  the  proceedings, 
namely,  a writ  of  error,  when  bail  is 
entered,  operates  as  a supersedeas,  and 
a writ  of  certiorari  to  remove  the  pro- 
ceedings of  an  inferior  into  a superior 
court  has,  in  general,  the  same  effect. 
8 Mod.  373;  1 Barnes,  2G0;  6 Binn.  R. 
4G1.  But,  under  special  circumstances, 
the  certiorari  has  not  the  effect  to  stay 
the  proceedings,  particularly  where  sum- 
mary proceedings,  as  to  obtain  possession 
under  the  landlord  and  tenant  law,  are 
given  by  statute.  6 Binn.  R.  4G0;  1 
Y eaten,  R.  49  ; 4 Dali.  R.  214  ; 1 Ashtn. 
R.  3?0;  Vide  Vin.  Ab.  h.  t. ; Bac.  Ab. 
b.  t. ; Com.  Dig.  h.  t. ; Yelv.  It.  6,  note. 

SUPERVISOR,  an  overseer;  a sur- 
veyor. 

2. — There  arc  officers  who  bear  this 
name  whose  duty  it  is  to  take  care  of  the 
highways. 

SUPPLEMENTAL  BILL,  is  a bill 
already  filed  to  supply  some  defect  in 
the  original  bill.  See  Bill  supplemental. 

SUPPLICAVIT,  Eng.  law.  The 
name  of  a writ  issuing  out  of  the  king’s 
bench  or  chancery,  for  taking  sureties 
of  the  peace;  it  is  commonly  directed  to 
the  justices  of  the  peace,  when  the)'  are 
averse  to  acting  in  the  affair  in  their 
judicial  capacity.  4 Bl.  Com.  233;  vide 
Vin.  Ab.  h.  t.;  Cora.  Dig.  Chancery,  4 
R;  lb.  Forceable  Kutry,  D 1G,  17. 

SUPPLIES,  Eng.  law.  Extraordi- 
nary grants  to  the  king  by  parliament, 


to  supply  the  exigencies  of  the  state. 
Jacob's  Law  Diet.  h.  t. 

SUPPORT.  The  right  of  support  is 
an  easement  which  one  man,  either  by 
contract  or  prescription,  enjoys  to  rest 
the  joists  or  timbers  of  his  house  upon 
the  wall  of  an  adjoining  building,  owned 
by  another  person.  3 Kent,  Cora.  435. 
Vide  Lois  des  Bat.  part.  1,  c.  3,  b.  2,  a. 
1,  §7;  Each/  trail. 

SUPPRESS  10  VERT,  concealment 
of  truth. 

2.  — In  general  a suppression  of  the 
truth,  when  a party  is  bound  to  disclose 
it,  vitiates  a contract.  In  the  contract 
of  insurance  a knowledge  of  the  facts  is 
required  to  enable  the  underwriter  to 
calculate  the  chances  and  form  a due 
estimate  of  the  risk ; and,  in  this  con- 
tract perhaps  more  than  any  other  the 
parties  are  required  to  represent  every 
thing  with  fairness.  1 Bla.  Rep.  594; 
3 Burr.  1809. 

3.  — Supprcssio  veri  as  well  as  suggest  io 
falsi,  is  a ground  to  rescind  an  agreement, 
or  at  least  not  to  carry  it  into  execution. 
3 Atk.  383;  Prec.  Ch.  138;  1 Fonb. 
Eq.  e.  2,  s.  8;  1 Bull  A Beatty,  241 ; 3 
Munf.  232;  1 Pet.  383;  2 Paige,  390. 
Vide  Concealment  ; Misrepresentation  } 
Representation  ; Suggest  io  falsi. 

SUPRA  PROTEST.  Under  protest. 
Vide  Acceptance  supra  protest ; Acceptor 
supra  protest ; ll ills  of  Exchange. 

SUPREMACY.  Sovereign  dominion, 
authority,  and  pre-eminence;  tin1  highest 
state.  In  the  United  States,  the  supre- 
macy resides  in  the  people,  and  is  exer- 
cised by  their  constitutional  representa- 
tives, the  president  and  congress.  Vido 
Sovereignty. 

SUPREME.  That  which  is  superior 
to  all  other  things;  as  the  supremo 
jiowcr  of  the  state,  which  is  an  autho- 
rity over  all  others.  The  supreme  court, 
which  is  superior  to  all  other  courts. 

SupttKMK  Court.  The  court,  of  tho 
highest  jurisdiction  in  the  United  States, 
having  appellate  jurisdiction  over  all  tho 
other  courts  of  the  United  States,  is  so 
called.  Its  powers  are  examined  under 
the  article  Courts  of  the  United  States. 

2. — The  following  list  of  the  judges 
who  have  had  scats  on  the  bench  of 
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this  court  is  given  for  the  purpose  of 
reference. 

Chief  Justu'es. 

John  Jay,  appointed  September  2G, 

1789,  resigned  in  1795. 

John  Rutledge,  appointed  July  1, 
1795,  resigned  in  1790. 

Oliver  KILsworth,  appointed  March  4, 

1790,  resigned  iu  1801. 

John  Marshall,  appointed  January  31, 
1801,  died  July  0,  1835. 

Roger  11.  Taney,  appointed  March  15, 
1830. 

Associate  Justice s. 

William  Cushing,  appointed  Septem- 
ber 27,  1789,  died  in  1811. 

James  Wilson,  appointed  September 
29,  1789,  died  in  1798. 

John  Blair,  appointed  September  30, 

1789,  died  in  1790. 

James  Iredell,  appointed  February  10, 

1790,  died  in  1799. 

Thomas  Johnson,  appointed  Novem- 
ber 7,  1791,  resigned  iu  1793. 

William  Patterson,  appointed  March 
4, 1793,  in  the  place  of  Judge  Johnson, 
died  in  1800. 

Samuel  Chase,  appointed  January  7, 
1790,  in  the  place  of  Judge  Biair,  died 
in  1811. 

Bushrod  Washington,  appointed  De- 
cember 20,  1798,  in  the  plaoe  of  Judge 
Wilson,  died  November  20,  1829. 

Alfred  Moore,  appointed  December 
10,  1799,  in  the  place  of  Judge  Iredell, 
resigned  in  1804. 

William  Johnson,  appointed  March  0, 
1804,  in  the  place  of  Judge  Moore,  died 
in  1885. 

Brock  hoist  Livingston,  appointed  No- 
vember 10,  1800,  in  the  place  of  Judge 
Patterson,  died  in  1823. 

Thomas  Todd,  appointed  March  3, 
1807,  under  the  act  of  congress  of  Feb- 
ruary, 1807,  providing  for  an  additional 
justice,  died  in  1820. 

Gabriel  Duval,  appointed  November 
18,  1811,  in  the  plaoe  of  Judge  Chase, 
resigned  in  January,  1835. 

Joseph  Story,  appointed  November 
18, 1811,  in  the  place  of  Judge  Cushing. 

Smith  Thompson,  appointed  December 
9,  1823,  in  the  place  of  Judge  Livings- 
ton, deceased. 


Robert  Trimble,  appointed  May  9, 
1820,  iu  the  place  of  Judge  Todd,  died 
in  1829. 

John  McLean,  appointed  March  1829, 
iu  the  place  of  Judge  Trimble,  deceased. 

Henry  Baldwin,  appointed  January 
1830,  in  the  place  of  Judge  Washing- 
ton, deceased. 

James  M.  Wayne,  appointed  January 
9, 1835,  in  the  place  of  Judge  Johnson, 
deceased. 

Philip  P.  Barbour,  appointed  March 
| 15,  1830,  died  February  25,  1841. 

John  Catron,  appointed  March  8, 
1837,  under  the  act  of  congress  pro- 
I viding  for  two  additional  judges. 

John  McKinley,  appointed  September 
| 25,  1837,  under  the  lust  mentioned  act. 

Peter  V.  Daniel,  appointed  March  3, 
1841,  in  the  place  of  Judge  Barbour, 
deceased. 

Samuel  Nelson,  appointed  February 
14, 1845,  in  the  place  of  Judge  Thomp- 
son, deceased. 

Levi  Woodbury,  appointed  September 
20,  1 845,  iu  the  recess  of  senate,  in  the 
place  of  J udge  Story,  deceased : his 
nomination  confirmed  aud  appointed 
January  3,  1846. 

Robert  C.  Grier,  appointed  August  4, 
1846,  in  the  place  of  Judge  Baldwin, 
deceased. 

The  present  judges  of  the  supreme 
court  are, 

Chief  Justice. — Roger  B.  Taney. 

Associate  Justices. — John  McLean, 
James  M.  Wayne,  John  Catron,  John 
McKinley,  Peter  V.  Daniel,  Samuel 
Nelson,  Levi  Woodbury,  aud  Robert 
C.  Grier. 

3. — In  the  several  states  there  arc 
also  supreme  courts ; their  powers  and 
jurisdiction  will  be  found  under  the 
names  of  the  several  states. 

SUR,  a French  word  which  signifies 
on.  It  is  very  frequently  used  iu  con- 
nection with  other  words  j as,  sur  ru  e 
to  hike  deposition,  sur  trover  and  con- 
I version,  und  the  like. 

BUR  CUI  ANTE  DIVORTIUM. 

The  name  of  a writ  issued  in  favour  of 
the  heir  of  the  wife,  where  the  husband 
alienated  the  wife’s  lands  during  the 
| coverture,  and  afterwards  they  were 
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divorced  and  elm  died,  to  recover  the 
lands  from  t tie  alienee.  Vide  Cut  ante 
divortinm. 

SURdl  I AIK  I E,  chancery  practice. 
When  a bill  is  filed  to  open  an  account 
stated,  liberty  is  sometimes  given  to  the 
plaintiff  to  surcharyc  and  falsify  such 
account.  That  is  to  examine  not  only 
errors  of  fact,  but  errors  of  law.  2 Atk. 
11*2;  11  Wheat  2:;:  ; 2 V,  ,.  566. 

2. — “ These  terms,  ‘ surcharge/  and 
‘falsify,’”  says  Mr.  Justice  Story,  1 
Eq.  Jur.  § 5*25,  “have  a distinct  sense 
in  the  vocabulary  of  courts  of  equity,  a 
little  removed  from  that,  which  they 
bear  in  the  ordinary  language  of  com- 
mon life.  In  the  language  of  common 
life,  we  understand  ‘ surcharge’  to  im- 
port an  overcharge  in  quantity,  or  price, 
or  degree,  beyond  what  is  just  and 
reasonable,  lu  this  sense,  it  is  nearly 
equivalent  to  ‘ falsify  / for  every  item, 
which  is  not  truly  charged,  as  it  should 
be,  is  false;  and  by  establishing  such 
overcharge  it  is  falsified.  But,  in  the 
sense  of  courts  of  equity,  these  words 
are  used  in  contradistinction  to  each 
other.  A surcharge  is  appropriately  ap- 
plied to  the  balance  of  the  whole  account ; 
and  supposes  credits  to  be  omitted, 
which  ought  to  be  allowed.  A falsifica- 
tion applies  to  some  item  in  the  debets; 
and  supposes,  that  the  item  is  wholly 
false,  or  in  some  part  erroneous.  This 
distinction  is  taken  notice  of  by  Ijord 
ilardwicke;  and  the  words  used  by  him 
are  so  clear,  that  they  supersede  all  ne- 
cessity for  farther  commentary.  ‘ Upon 
a liberty  to  the  plaintiff  to  surcharge  and 
falsify/  says  he,  ‘ the  onus  probandi  is 
always  on  the  party  having  that  liberty ; 
for  the  court  takes  it  as  a stated  account, 
and  establishes  it.  But,  if  any  of  the 
parties  eau  show  an  omission,  for  which 
credit  ought  to  be,  that  is  a surcharge  ; 
or  if  any  thing  is  inserted,  that  is  a 
wrong  charge,  lie  is  at  liberty  to  show  it, 
and  that  is  a falsification.  But  that 
must  be  by  proof  on  his  side.  And  that 
makes  a great  difference  between  the 
general  cases  of  an  open  account,  and 
where  only  [leave]  to  surcharge  and 
alsify  ; for  such  must  be  made  out.'  ” 

SURETY,  contracts , is  a person  who 


binds  himself  for  the  payment  of  a sum 
of  money  or  for  the  performance  of  some- 
thing else,  for  another,  who  is  already 
bound  for  the  same;.  A surety  differs 
from  a guarantor,  and  the  latter  cannot 
be  sued  until  after  a suit  against  the 
principal.  10  Watts,  258. 

2.  — The  surety  differs  from  bail  in 
this,  that  the  latter  actually  has,  or  is  by 
law  presumed  to  have,  the  custody  of  his 
principal,  while  the  former  has  no  con- 
trol over  him.  The  bail  may  surrender 
his  principal  in  discharge  of  his  obliga- 
tion ; the  surety  cannot  be  discharged  by 
such  surrender. 

3.  — In  Pennsylvania  it  has  been  de- 
cided that  the  creditor  is  bound  to  sue 
the  principal  when  requested  by  the 
surety,  and  the  debt  is  due ; and  that 
when  proper  notice  is  given  by  the  surety 
that  unless  the  principal  be  sued,  he  will 
consider  himself  discharged,  he  will  bo 
so  considered,  unless  the  principal  be 
sued.  8 8erg.  A ltawlc,  1 1 ti ; 15  ,Scrg. 
A Rawle,  29,  80;  S.  P.  in  Alabama,  9 
Porter,  R.  409.  But  in  general  a credi- 
tor may  resort  to  the  surety  for  the  j«iy- 
uient  of  his  debt  in  the  first  place,  without 
applying  to  the  principal.  1 Watts,  280  j 
7 II  am.  (parti,)  223.  Vide  Suretyship. 

SURETY  OF  THE  PEACE, — crim. 
lair , is  a security  entered  into  before 
some  competent  court  or  officer,  by  a 
party  accused,  together  with  some  other 
person,  in  the  form  of  recognizance  to 
the  commonwealth  iu  a certain  sum  of 
mouey,  with  a condition  that  the  accused 
shall  keep  the  peace  towards  all  the  citi- 
zens of  the  commonwealth.  A security 
for  good  behaviour  is  a similar  recogni- 
zance with  a condition  that  the  accused 
shall  be  of  good  behaviour. 

2. — This  security  may  be  demanded 
by  a court  or  officer  having  jurisdiction 
from  all  persons  who  threatened  to  kill 
or  to  injure  others,  or  who  by  their  acts 
give  reason  to  believe  they  will  commit 
a breach  of  the  peace.  And  even  after 
an  acquittal  a prisoner  may  be  required 
to  give  security  of  the  peace  or  good  be- 
haviour, when  the  circumstances  of  the 
case  justify  a court  iu  believing  the  pub- 
lic good  requires  it.  2 Ycates,  R.  437  ; 
Bae.  Ab.  h.  t. ; 1 Biun.  R.  98,  note ; Com! 
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l>ig.  li,  t. ; Vin.  Ab.  li.  t. ; Bl.  Com.  B. 

4, c.  18,  p.  251. 

8URETYSIIIP,  contract*,  is  an  acces- 
sary agreement  by  which  a person  binds 
himself  for  another  already  bound,  cither 
in  whole  or  in  part,  us  for  his  debt,  de- 
fault or  miscarriage. 

2.  — The  person  undertaken  for  must 
be  liable  as  well  as  the  person  giving  the 
ffomiso,  for  otherwise  the  promise  would 
m a principal  and  not  a collateral  agree- 
ment, and  the  promissor  would  be  liable 
in  the  first  instance  ; for  example,  a mar- 
ried woman  would  not  be  liable  upon  her 
contract,  and  the  person  who  should  be- 
come surety  for  her  that  she  would  per- 
form it  would  be  responsible  as  a prin- 
cipal and  not  a surety,  Pi  tin.  on  1*.  & 

5.  13 ; Burge  on  Sur.  G ; Potk.  Ob.  u. 
30G.  If  a person  undertakes  as  a surety 
when  he  knows  the  obligation  of  the 
principal  is  void,  he  becomes  a principal. 
2 Ld.  liaym.  1066  , 1 Burr.  373. 

3.  — As  the  000111101  of  suretyship  must 
relate  to  the  same  subject  us  the  princi- 
pal obligation,  it  follows  that  it  must  not 
be  of  a greater  extent,  or  more  onerous 
cither  in  its  amount,  or  in  the  time  or 
manner,  or  place  of  jx*rformance,  than 
such  principal  obligation ; and  if  it  so 
exceed,  it  will  be  void,  as  to  such  excess. 
But  the  obligation  of  the  surety  may  be 
less  onerous,  both  in  its  amount,  aud  in 
the  time,  place  aud  manner  of  its  per- 
formance than  that  of  the  principal 
debtor;  it  may  be  for  a less  amount,  or 
the  time  may  be  more  protracted.  Burge 
on  Sur.  4,  5. 

4.  — The  contract  of  suretyship  may 
be  entered  into  by  all  persons  who  are 
sui  juris,  and  capable  of  entering  into 
other  contracts.  See  Parties  to  contracts. 

5.  — It  must  bo  made  ujH)ii  a sufficient 
consideration.  See  Consideration. 

G. — The  contract  of  suretyship  or 
guaranty,  requires  a present  agreement 
between  the  contracting  parties ; and 
care  must  be  taken  to  observe  the  dis- 
tinction between  an  actual  guaranty,  aud 
an  offer  to  guaranty  at  a future  time ; 
when  an  offer  is  made,  it  must  be  accepted 
before  it  becomes  binding.  1 M.  A S. 
557  ; 2 Stark.  371 ; Cr.  .M.  & Kos.  692.  | 

7. — Where  the  statute  of  frauds,  29  ( 


Car.  2,  c.  3,  is  in  force,  or  its  principles, 
have  been  adopted,  the  contract  of  surety- 
ship “to  answer  for  the  debt,  default 
or  misearriugc  of  another  person,”  must 
be  in  writing,  &c. 

8.  — The  contract  of  suretyship  is  dis- 
charged and  becomes  extinct,  1st,  either 
by  the  terms  of  the  contract  itself.  2dly, 
by  the  acts  to  which  both  the  creditor 
aud  principal  alone  are  parties ; 3dly,  by 
the  acts  of  the  creditor  and  sureties; 
4thly,  by  fraud ; 5thly,  by  operation  of  law. 

9.  — § 1.  When  by  his  contract  the 
surety  limits  the  period  of  time  for 
which  he  is  willing  to  be  responsible,  it 
is  clear  he  cannot  be  held  liable  fora 
longer  period ; as  when  he  engages  that 
an  officer  who  is  elected  annually  shall 
faithfully  perform  his  duty  during  his 
continuance  in  office ; his  obligation  docs 
not  extend  for  the  performance  of  his 
duty  by  the  same  officer  who  may  be 
elected  for  a second  year.  Burge  on  Sur. 
G3,  113;  1 McCord,  41. 

10.  — § 2.  The  contract  of  suretyship 
becomes  extinct  or  discharged  by  the  acts 
of  the  principal  and  of  the  creditor  with- 
out any  act  of  the  surety.  This  may  be 
done,  1,  by  payment,  by  the  principal; 
2,  by  release  of  the  principal ; 3,  by  ten- 
der made  by  principal  to  the  creditor ; 
4,  by  compromise;  5,  by  accord  and 
satisfaction;  6,  by  novation;  7,  by 
delegation ; 8,  by  set-off ; 9,  by  altera- 
tion of  the  contract. 

11.  — 1.  When  the  principal  makes 
■payment , the  sureties  are  immediately 
discharged,  because  the  obligation  no 
longer  exists.  But  as  payment  is  the 
act  of  two  parties,  the  party  tendering 
the  debt  ami  the  party  receiving  it,  the 
money  or  thing  due  must  be  accepted. 
7 Pick.  88;  4 Pick.  83;  8 Pick.  122. 
See  Payment. 

12.  — 2.  As  the  release  of  the  principal 
discharges  the  obligation,  the  surety  is 
also  discharged  by  it. 

13.  — 3.  A lawful  tender  made  by  the 
principal  or  his  authorized  agent,  to  the 
creditor  or  his  authorized  agent,  will  dis- 
charge the  surety.  See  2 Blackf.  87 ; 1 
Bawlc,  408  ; 2 Fairf.  475  ; 13  Pet.  130. 

14.  — 1.  When  the  creditor  and  prin- 
cipal make  a compromise  by  which  the 


SUR 


SUB 


559 


principal  is  discharged,  the  surety  is  also 
discharged.  1 1 Ves.  4*20  ; 3 Bro.  C.  C.  1. 

15. — 5.  Accord  oml  satisfaction  be- 
tween the  principal  and  the  creditor  will 
discharge  the  surety,  as  by  that  the 
whole  obligation  becomes  extinct.  See 
Accord  and  satisfaction. 

10. — 0.  Jt  is  evident  that  a simple 
no  cotton,  or  the  making  a ucw  contract 
and  annulling  the  old,  must,  by  the  de- 
struction of  the  obligation,  discharge  the 
surety. 

17.  — 7.  An  absolute  delegation , where 
the  principal  procures  another  person  to 
assume  the  payment  upon  condition  that 
he  shall  be  discharged,  will  have  the 
effect  to  discharge  the  surety.  See  l)tlc- 
y at  ion. 

18.  — 8.  When  the  princi|>u]  1ms  a just 
setoff  to  the  whole  claim  of  the  creditor, 
the  surety  is  discharged. 

19.  — 9.  If  the  principal  and  creditor 
change  dm  nature  of  dm  contract,  so  that 
it  is  no  longer  the  same,  the  surety  will 
be  discharged  ; and  even  extending  the 
time  of  payment,  without  the  consent  of 
the  surety,  wheu  the  agreement  to  give 
time  is  founded  upon  a valuable  consider- 
ation, fe  such  an  alteration  of  the  con- 
tract as  discharges  the  surety.  See 
(J icing  Time. 

20.  — § 8.  The  contract  is  discharged 
by  the  acts  of  the  creditor  and  surety, 
1,  by  payment  made  by  the  surety ; 2, 
by  release  of  the  surety  by  t he  creditor ; 
8,  by  compromise  between  them  j 4,  by 
accord  ami  satisfaction,  and  5,  by  set-off. 

21.  — §4.  Fraud  by  the  creditor  in 
relation  to  the  obligation  of  the  surety, 
or  by  the  debtor  with  the  knowledge  or 
assent  of  the  creditor,  will  discharge  the 
liability  of  the  surety.  3 Ii.  A C.  905 ; 
S.  ('.  0 Dowl.  A lly.  505;  5 Bing.  N. 
C.  142. 

22.  — § 5.  The  contract  of  suretyship 
is  discharged  by  alteration  of  /aw,  1,  by 
confusion ; 2,  by  prescription,  or  the 
act  of  limitations;  3,  by  bankruptcy. 

23.  — 1.  The  contract  of  suretyship  is 
discharged  by  confusion  or  merger  of 
rights;  as,  where  the  obligee  marries 
the  obligor.  Burge  on  Sur.  250 ; 2 Ves. 
p.  204;  1 Salk.  300;  Cro.  Car.  551. 

24 — 2.  The  act  of  limitations  or 


prescription  is  a perfect  bar  to  a recovery 
against  a surety,  after  a sufficient  lapse 
of  time,  when  the  creditor  was  sui  juris 
and  of  a capacity  to  sue. 

25. — 3.  The  discharge  of  the  surety 
under  the  bankrupt  laws,  will  put  an  end 
to  his  liability,  unless  otherwise  provided 
for  in  the  law. 

See  generally,  15  Kust,  B.  017  ; Yolv. 
47  u. ; 20  Yin.  Ah.  101;  1 Supp.  to 
Yes.  jr.  220,  498,  9 ; Ayliffe’s  Band. 
559;  Both.  Obi.  part  2,  e.  0;  1 Bell’s 
Comm.  350,  5th  ed.  Giving  time $ 
l *rincipalf  Surety. 

Sl’  KClERY,  rued.  jur.  The  part  of 
the  healing  art  which  relates  to  external 
diseases  ; their  treatment ; and,  specially, 
to  the  manual  operations  adopted  for 
their  cure. 

2. — Every  lawyer  should  have  some 
acquaintance  with  surgery ; his  know- 
ledge on  this  subject  will  be  found  useful 
in  cases  of  homicide  and  wounds. 

SURNAME.  A name  which  is  added 
to  the  Christian  name,  and  which,  in 
modern  times,  have  become  family 
names. 

2. — They  are  called  surnames  because 
originally  they  were  written  over  dtc 
name  in  judicial  writings  and  contracts. 
They  were  and  arc  still  used  for  the  pur- 
pose of  distinguishing  persons  of  the 
same  uawc.  They  were  taken  from 
something  attached  to  the  persons  assum- 
ing them,  as  John  Carpenter,  Joseph 
Black,  8am uel  Little,  Ac.  Sec  Nano. 

SUUBLUS.  What  is  left  from  a 
fund  which  has  been  appropriated  for  a 
jmrtieular  purpose;  the  remainder  of  a 
thing;  the  overplus;  the  residue,  (q.  v.) 
See  18  Yes.  400. 

2. — The  following  is  an  example  of  a 
surplus ; if  a thing  be  put  in  pledge  as 
a security  to  pay  one  hundred  dollars, 
and  it  be  afterwards  sold  for  one  hundred 
ami  fifty  dollars,  the  fifty  dollars  will  be 
the  surplus.  Wolff,  List.  § 097.  See 
Overplus  ; Residue. 

S L R BLU SAGE,  in  pleading,  is  a 
superfluous  and  useless  statement  of 
matter  wholly  foreign  and  impertinent  to 
the  cause. 

2. — In  general  suridusagium  non 
nocet,  according  to  the  maxim  utile  [ter 
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inutile  non  via  fur ; therefore  if  a man 
in  his  declaration,  plea,  &c.,  make  men- 
tion of  a thing  which  need  not  be  stated, 
but  the  matter  set  forth  is  gramotically 
right,  and  perfectly  sensible,  no  advan- 
tage can  be  taken  on  demurrer.  Com. 
Dig.  Pleader,  C 28,  E2;  1 Salk.  325; 
4 East,  400 ; Gilb.  C.  P.  131 ; Bac.  Ab. 
Pleas,  1,4;  Co.  Litt.  303,  b;  2 Saund. 
306,  n.  14;  5 East,  444;  1 Chit.  PI. 
282  ; Lawes  on  PI.  63;  7 John.  462; 
3 Day,  472 ; 2 Mass.  R.  283  ; 13  John. 
SO. 

3.  — When  by  an  unnecessary  allega- 
tion, the  plaintiff  shows  he  has  no  cause 
of  action,  the  defendant  may  demur. 
Com.  Dig.  Pleader,  c.  29;  Bac.  Ab. 
Pleas,  1,4;  see  2 East,  451 ; 4 East, 
400;  Dougl.  667;  2 Bl.  Rep.  842;  3 
Crunch,  193 ; 2 Dali.  300 ; 1 Wash. 
I;.  267. 

4.  — When  the  surplusage  is  not  gram- 
matically set  right,  or  it  is  unintelligible 
and  no  sense  at  all  can  be  given  it,  or  it 
be  contradictory  or  repugnant  to  what  is 
before  alleged,  the  adversary  may  take 
advantage  of  it  on  special  demurrer. 
Gilb.  C.  P.  132;  Lewes  on  PI.  64. 

5.  — When  a party  alleges  a material 
matter  with  an  unnecessary  detail  of  cir- 
cumstances, and  the  essential  and  non- 
essential  parts  of  a statement  are,  in 
their  uature,  so  connected  as  to  be  inca- 
pable of  separation,  the  opposite  party 
may  include  under  his  traverse  the  whole 
matter  alleged.  And  as  it  is  an  estab- 
lished rule  that  the  evidence  mast  cor- 
respond with  the  allegations,  it  follows 
that  the  party  who  has  thus  pleaded  such 
uuuecessary  matter  will  be  required  to 
prove  them,  and  thus  he  is  required  to 
sustain  an  increased  burthen  of  proof, 
and  incurs  greater  danger  of  failure  at 
the  trial.  For  example,  if  in  justifying 
the  taking  of  cattle  damage  feasant,  in 
which  case  it  is  sufficient  to  allege  that 
they  were  doing  damage  to  his  freehold, 
he  should  state  a seisin  in  fee , which  is 
traversed,  he  must  prove  a seisin  in  fee. 
Dyer,  365 ; 2 Saund.  206,  a,  note  22 ; 
Steph.  on  PI.  261,  262;  1 Smith’s 
Lead.  Cas.  328,  note;  1 Greenl.  Ev. 
§ 51;  1 Chit,  PI.  524,  525;  U.  S.  Dig. 
Pleading,  VII.  (c). 


Surplusage,  in  accounts , is  a greater 
disbursement  than  the  charges  of  the 
accountant  amount  to. 

SURPRISE.  This  term  is  frequently 
used  iu  courts  of  equity  and  by  writers 
on  equity  jurisprudence.  It  signifies  the 
act  by  which  a party  who  is  entering 
into  a contract  is  taken  unawares,  by 
which  sudden  confusion  or  perplexity  is 
created,  which  renders  it  proper  that  a 
court  of  equity  should  relieve  the  party 
so  surprised.  2 Bro.  Ch.  R.  150;  I 
Story,  Eq.  Jur.  § 120,  note.  Mr.  Jeremy, 
Eq.  Jur.  366,  seems  to  think  that  the 
word  surprise  is  a technical  expression, 
and  nearly  synonymous  with  fraud. 
Page  383,  note.  It  is  sometimes  used 
iu  this  sense  when  it  is  deemed  pre- 
sumptive of,  or  upproaching  to  fraud.  1 
Fonbl.  Eq.  123  ; 3 Chau.  Cas.  56,  74, 
103,  114.  Vide  6 Yes.  R.  327,  338; 
2 Bro.  Ch.  It.  326;  16  Vos.  R.  81,  86, 
87 ; 1 Cox,  It.  340 ; 2 llarr.  Dig.  92. 

2. — In  practice,  by  surprise  is  under- 
stood that  situation  in  which  a party  is 
placed,  without  any  default  of  his  own, 
which  will  be  injurious  to  his  interest. 
8 N.  8.  407.  The  courts  always  do 
every  thing  in  their  power  to  relieve  a 
party  from  the  effects  of  a surprise,  when 
he  lias  been  diligent  in  endeavouring  to 
avoid  it.  1 Clarke’s  R.  162. 

SURREBUTTER,  in  pleading.  The 
plaintiff  s auswer  to  the  defendant’s  re- 
butter. It  is  governed  by  the  same 
rules  as  the  replication,  (o.  v.)  Vide  6 
Com.  Dig.  185;  7 Com.  Dig.  389. 

SURREJOINDER,  in  pleading. 
The  plaintiffs  answer  to  the  defendant’s 
rejoinder.  It  is  governed  in  every  re- 
spect by  the  same  rules  as  the  replica- 
tion, (q.  v.)  Steph.  PI.  77 ; Arch.  Civ. 
PI.  284;  7 Com.  Dig.  389. 

SURRENDER,  estates , conveyancing , 
is  a yielding  up  of  an  estate  for  life  or 
years  to  him  who  has  an  immediate  estate 
iu  reversion  or  remainder,  by  which  the 
lesser  estate  is  merged  into  the  greater 
by  mutual  agreeineut.  Co.  Litt.  337,  b. 

2. — A surrender  is  of  a nature  directly 
opposite  to  a release ; for,  as  the  latter 
operates  by  the  greater  estate  descending 
upon  the  less,  the  former  is  the  falling 
of  a less  estate  into  a greater,  by  deed. 
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A surrender  immediately  divests  the 
estate  of  the  surrendcrer,  and  vesta  it  in 
the  surrenderee,  even  without  the  assent 
(q.  v.)  of  the  latter.  Touchs.  300,  801 . 

— The  technical  and  proper  words 
of  this  conveyance  an*,  surrender  and 
yield  up ; hut  any  form  of  words,  by 
which  the  intention  of  the  parties  is 
sufficiently  manifested,  will  operate  as  a 
surrender.  Perk.  § 007  ; 1 Term  Rep. 
441  ; Com.  Dig.  Surrender,  A. 

4.  — The  surrender  may  be  express  or 
implied.  The  latter  is  when  an  (estate, 
incompatible  with  the  existing  estate,  is 
accepted  ; or  the  lessee  takes  a new  lease 
of  the  same  lands.  10  Johns.  Rep.  28  ; 
2 Wils.  20;  1 Ram.  k A.  50;  2 Bam. 
& A.  119;  5 Taunt.  518;  and  see  6 
East,  R.  80;  9 Barn.  & Or.  288;  7 
Watts,  R.  123.  Vide,  generally,  Cruise, 
Dig.  tit.  32,  e.  7 ; Com.  Dig.  h.  t. ; Viu. 
Ah.  h.  t. ; 4 Kent,  Com.  102;  Nels. 
Ah.  h.  t. ; Rollc’s  Ab.  h.  t. ; 11  East,  R. 
317,  n. 

5.  — The  deed  or  instrument  by  which 
a surrender  is  made,  is  also  called  a sur- 
render. For  the  law  of  presumption  of 
surrenders,  see  Math,  on  Pres.  ch.  13, 
p.  280 ; Addis,  on  Contr.  658-001. 

Surrender  of  ckimnals,  is  the  act 
by  which  the  public  authorities  deliver 
a person  accused  of  a crime,  ami  who  is 
found  in  their  jurisdiction,  to  the  autho- 
rities within  whose  jurisdiction  it  is  al- 
leged the  crime  bus  been  committed. 
Vide  Extradition  ; Ewji tines from  Justice. 

SURRENDEREE.  One  to  whom  a 
surrender  has  been  made. 

SURRENDEROR.  One  who  makes 
a surrender;  as  when  the  tenant  gives 
up  the  estate  and  cancels  his  lease  before 
the  expiration  of  the  term;  one  who 
yields  up  a freehold  estate  for  the  purpose 
of  conveying  it. 

SURROGATE.  In  some  of  the  states, 
as  in  New  Jersey,  this  is  the  name  of  an 
officer  who  has  jurisdiction  in  granting 
letters  testamentary  and  letters  of  ad- 
ministration. 

2. — In  some  states,  as  in  Pennsylvania, 
this  officer  is  called  register  of  wills  and 
for  granting  letters  of  administration  ; in 
others,  as  in  Massachusetts,  he  is  culled 
judge  of  probates. 
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SURVEY.  The  act  by  which  the 
quantity  of  a piece  of  land  is  ascertained; 
the  paper  containing  a statement  of  the 
courses,  distances,  and  quantity  of  land, 
is  also  called  a survey. 

2.  — A survey  made  by  authority  of 
law,  and  duly  returned  into  the  land- 
office,  is  a matter  of  record,  and  of  equal 
dignity  with  the  patent.  3 Marsh.  220 ; 
2 .1.  J.  Marsh.  160.  See  3 Greenleaf, 
120;  5 Greenleaf,  24;  14  Mass.  149; 
1 Harr,  k John.  201 ; 1 Overt.  199;  1 
Dev.  k Rat.  70. 

3.  — Ry  survey  is  also  understood  an 
examination ; as,  a survey  has  been  made 
of  your  house,  and  now  the  insurance 
company  will  insure  it. 

SURVIVOR.  The  longest  liver  of 
two  or  more  jnirsons. 

2.  — Iu  cases  of  partnership  the  surviv- 
ing partner  is  entitled  to  have  all  the 
effects  of  the  partnership,  and  is  hound 
to  pay  all  the  debts  owing  by  the  firm, 
(row  on  Partn.  157;  Watson  on  Partn. 
304.  He  is,  however,  bound  to  account 
for  the  surplus  to  the  representatives  of 
his  deceased  partners,  agreeably  to  their 
respective  rights. 

3.  — A surviving  trustee  is  generally 
vested  with  all  the  powers  of  all  the 
trustees,  and  the  surviving  administra- 
tor is  authorized  to  act  for  the  estate  as 
if  he  had  been  sole  administrator.  As  to 
the  presumption  of  survivorship,  when 
two  or  more  persons  have  perished  by 
the  same  event,  see  Civ.  Code  of  Lo.  art. 
930  to  933 ; and  vide  Death  ; Cro.  Eliz. 
508;  1 Rl.  Rep.  010;  2 Phill.  Rep. 
261;  S.  C.  1 Eceles.  Reports,  250; 
Fcarne  on  Rem.  iv.;  Potli.  on  Obli.  by 
Evans,  vol.  2,  p.  346;  8 Ves.  10;  14 
Yes.  578  ; 1 7 Ves.  482 ; 6 Taunt.  213 ; 

, Cowp.  257  ; 5 Ves.  485.  Vide,,  gene- 
rally, 2 Fonbl.  Eq.  102;  8 Viu.  Ab. 
823;  20  Vin.  Ab.  140;  8 Com,  Dig. 
475,  594;  1 Suppl.  to  Ves.  jun.  115, 
186,  407,  8;  2 Ruppl.  to  Ves.  jun.  47, 
290,  340,  391,  477;  1 Fodcre,  Med. 
Leg.  § 424-488. 

4.  — The  right  of  survivorship  among 
joint-tenants  has  been  abolished,  except 
as  to  estates  held  in  trust,  iu  Pennsyl- 
vania, New  York,  Kentucky,  Virginia, 

j Indiana,  Missouri,  Tennessee,  Alabama, 
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Georgia,  North  and  South  Carolina.  Vide  | 
Estates  in  Joint-tenancy.  in  Connecticut 
it  never  existed.  1 Swift’s  Dig.  102; 
see  1 J I ill.  Ah.  440.  As  to  survivorship 
among  legatees,  see  1 Turn.  A;  11.  413; 

1 Dr.  (j.  0.  574;  3 Russ.  217.  See 
Death;  E*tatc*  in  Joint-taut  ncy  ; Joint- 
tenant*  ; J 9a Tttnmh  ip. 

SI'S*  IT’iR  COLD’,  Euyl.  late.  In 
the  English  practice,  a calendar  is  made 
out  of  attainted  criminals,  and  the  judge 
signs  the  calendar  with  their  separate 
judgments  in  the  margin,  lu  the  case 
of  a capital  felony,  it  is  written  oppogitc 
the  prisoner’s  name,  “ let  him  he  hanged 
by  the  neck,”  which,  when  the  proceed-  j 
ings  were  in  Latin,  was,  M ijuspendatur  i 
per  collum,”  or,  in  the  abbreviated  form, 
“sus’  per  coir.”  4 Bl.  Comm.  403. 

SUSPENDER,  in  the  Scotch  law,  is 
he  in  whose  favour  a suspension  is  made. 

2. — In  general  a suspender  is  required 
to  give  caution  to  pay  the  debt  in  the 
event  it  shall  be  found  duo.  \N  here  the 
Buspender  cannot,  from  his  low  or  sus- 
pected circumstances,  procure  unques- 
tionable security,  the  lords  admit  juratory 
caution;  but  the  reasons  of  suspension 
are  in  that  ease,  to  be  considered  with  I 
particular  accuracy  at  passing  the  bill,  j 
Act  S.  8 Nov.  1082;  Ei-sk.  Prill.  L. 
Scot.  4,  3,  0. 

SUSPENSE,  takes  effect  when  a rent, 
profit  a prendre,  and  the  like,  are,  in 
consequence  of  the  unity  of  possession  of 
the  rent,  &C.,  of  the  land  out  of  which 
they  issue,  not  in  esse  for  a time;  for 
then  they  are  said  to  be  in  suspense, 
tunc  dormiuntf  but  they  may  be  revived 
or  awakened.  Co.  Litt.  313  a. 

SUSPENSION.  A temporary  stop 
of  a right,  of  a law,  and  the  like. 

2.  — In  times  of  war  the  habeas  corpus  ( 
act  may  be  suspended  by  lawful  authority. 

3.  — There  may  be  a suspension  of  an 
officer’s  duties  or  powers,  when  he  is 
charged  with  crimes.  Wood’s  Inst.  510. 

4.  — Suspension  of  a right  in  an  estate 
is  a partial  extinguishment,  or  an  extin- 
guishment for  a time.  It  differs  from 
an  extinguishment  in  this.  A suspended 
right  may  be  revived;  one  extinguished 
is  absolutely  dead.  Bac.  Ab.  Extin- 
guishment, A. 


5. — The  suspension  of  a statute  for  a 
limited  time  operates  so  as  to  prevent  its 
operation  for  the  time,  but  it  has  not  the 
effect  of  a repeal.  3 I)all.  3G5. 

SusPKNHJOSf,  Scotch  fair,  is  that  form 
of  law  by  which  the  effect  of  a sentence- 
condemnatory,  that  has  Hot  yet  received 
execution,  is  stayed  or  postponed,  till  the 
cuusc  be  ugain  considered.  Ersk.  Prin. 
L.  Scotl.  4,  3,  5.  Suspension  is  com- 
petent also,  even  where  there  is  no  de- 
cree, for  putting  a stop  to  any  illegal  act 
whatsoever.  Ibid.  4,  3,  7. 

2. — Letters  of  suspension  bear  the 
form  of  a summons,  which  contains  a 
warrant  to  cite  the  charger,  lb. 

Suspension,  cal.  /oir,  is  an  ecclesias- 
tical censure,  by  which  a spiritual  person 
is  either  interdicted  the  exercise  of  his 
ecclesiastical  function,  or  hindered  from 
receiving  the  prufits  of  his  benefice.  It 
may  be  juirtial  or  total ; for  a limited 
time,  or  for  ever,  when  it  is  called  de- 
privation or  amotion.  Ayl.  Parcrg.  501. 

Suspension  op  arms.  An  agreement 
between  belligerents  made  for  a short 
time  or  a particular  place,  to  cease  hosti- 
lities between  them.  See  Armistice; 
Truce. 

Suspension  of  a right.  The  act  by 
which  a party  is  deprived  of  the  exercise 
of  his  right,  for  a time. 

2. — When  a right  is  suspended  by 
operation  of  law,  the  right  is  revived  the 
moment  the  bar  is  removed ; but  when 
the  right  is  suspended  by  the  act  of  the 
party,  it  is  gone  for  ever.  See  1 Roll. 
Ab.  tit.  Extinguishment,  (L),  (M). 

SUSPICION.  A belief  to  the  dis- 
advantage of  another,  accompanied  by  a 
doubt. 

2. — Without  proof,  suspicion,  of  itself, 
is  evidence  of  nothing.  When  a crime 
has  been  committed,  an  arrest  may  be 
made  when,  1st,  there  are  such  circum- 
stances as  induce  a strong  presumption 
of  guilt ; as  being  found  in  possession  of 
goods  recently  stolen,  without  giving  a 
probable  account  of  having  obtained  the 
possession  honestly;  2dly,  the  abscond- 
ing of  the  party  accused;  3dly,  being 
found  in  company  of  known  offenders; 
4thly,  living  an  idle,  disorderly  life, 
without  any  apparent  means  of  support 
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And  in  such  eases  the  arrest  must  be 
made  jus  in  other  cases.  Vide  20  Yin. 
Ab.  1 *j0-  4 131  Com.  290. 

•‘"'l  l LEH.  A man  whose  employment 
is  to  sell  provisions  and  liquor  to  a camp. 

2- — By  the*  articles  of  war,  art.  29,  no 
sutler  is  permitted  to  sell  any  kind  of 
liquor  or  victuals,  or  to  keep  his  house 
or  shop  open  for  the  entertainment  of  sol- 
diers after  nine  at  night,  or  before  the  bcat- 
ing  of  the  reveillee,  or  upon  Sundays 
during  divine  sendee  or  sermon,  on 
penalty  of  being  dismissed  all  future 
sutling.  Aud  by  art.  GO,  all  sutlers  are 
to  be  subject  to  orders  according  to  the 
rules  and  discipline  of  war. 

SWAINMOTE  COURT,  Eng.  law, 
is  the  court  within  the  forest  to  which 
all  the  freeholders  owe  suit  and  service. 
Bac.  Ab.  Courts  of  the  Forest,  2. 

TO  SWEAR.  To  take  an  oath,  ju- 
dicially administered.  Vide  Affirmation : 
Oath. 

2. — To  swear  also  signifies  to  use  such 
profane  language  as  is  forbidden  by  law-. 
This  is  generally  punished  by  statutory 
provisions  in  the  several  states. 

S VV  I N DLKU,  criminal  fa  ic.  A cheat ; 
one  guilty  of  defrauding  divers  persons. 

1 Term  Rep.  748;  2 H.  Blackst.  531; 
Stark,  on  Sland.  135. 

2.  Swindling  is  usually  applied  to  a 
transaction,  where  the  guilty  party  pro- 
cures the  delivery  to  him,  under  a pre- 
tended contract,  of  the  personal  property 
of  another,  with  the  felonious  design  of 
appropriating  it  to  his  own  use.  2 Russel 
on  Crimes,  130;  Alison,  Priuc.  Cr.  Law 
of  Scotland,  250 ; 2 Mass.  406. 

SYMBOL.  A sign;  a token;  are- 
presentation  of  one  tiling  by  another. 

2. — A symbolical  delivery,  is  equiva- 
lent, in  many  cases,  in  its  legal  effects, 
to  actual  delivery  ; jus,  for  example, 
where  the  keys  of  a warehouse  in  which 
goods  are  deposited,  is  a delivery  suffi- . 
cicnt  to  transfer  the  property.  1 Atk.  | 


171;  5 John.  335  j 2 T.  R.  462;  7 
T.  R.  71;  2 Uampb.  243;  1 East,  R. 
194;  3 Caines,  182;  1 Esp.  598;  3 
B.  & C.  423. 

SYNALLAGMATIC  CONTRACT, 

civil  laic.  A synallagmatic  or  bilateral 
contract,  is  one  by  which  each  of  the 
! contracting  parties  binds  himself  to  the 
other;  such  are  the  contracts  of  sale, 
hiring,  &c.  Both.  Ob.  n.  9.  Vide  Con- 
tract. 

SYNDIC,  a term  used  in  the  French 
law,  which  answers  in  one  sense  to  our 
word  assiyme , when  applied  to  the  mau- 
agement  of  bankrupts'  estates : it  has 
also  a more  extensive  meaning ; in  com- 
panies and  communities,  syndics  are 
they  who  arc  chosen  to  conduct  the  af- 
I fairs  and  attend  to  the  concerns  of  the 
body  corporate  or  community;  and  in 
that  sense  the  word  corresponds  to  di- 
rector or  manager.  Rcnlman’s  Notes  to 
Code  de  Com.  p.  351  ; Civ.  Code  of 
Louis,  art.  429;  Diet,  de  Jurisp.  art. 
Syndic. 

SYNGRAPH.  A deed,  bond,  or 
| other  instrument  of  writing  under  the 
1 hand  and  seal  of  all  the  parties.  It 
was  so  called  because  the  parties  wrote 
together. 

2.  — Formerly  such  writings  were  at- 
tested by  the  subscription  and  crosses  of 
the  witnesses;  afterwards,  to  prevent 
frauds  and  concealments,  they  made 
deeds  of  mutual  covenant  in  a script 
and  rescript,  or  in  a part  and  counter- 
part, and  in  the  middle  between  the  two 
copies  they  wrote  the  words  synyraphm 
in  large  letters,  which  being  cut  through 
the  parchment,  and  one  being  delivered 
to  eaeli  party,  and  these  being  afterwards 
put  together,  proved  their  authenticity. 

3.  — Deeds  thus  made  were  denomi- 
nated rynyraph * by  the  canonists,  and  by 
the  common  lawyers  chirographs,  (q.  v.) 
2 Blackstone’s  Commentaries,  296. 

SYNOD.  An  ecclesiastical  assembly. 


T. 

TABELLION,  an  officer  among  the  land  other  instruments,  and  witnessed 
Romans,  who  reduced  to  writing  and  in  their  execution.  The  term  tabcllion  is 
proper  form  agreements,  contracts,  wills,  | derived  from  the  Latin  tabula , seu,  to- 
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brllay  which,  in  this  sense,  signified  those 
tables  or  plates  covered  with  wax  which 
were  thou  used  instead  of  paper.  8 
Toull.  n.  58;  Dolauriere,  sur  Ragncau, 
mot  Notairo. 

*2. — Tobol liona  differed  from  notaries 
in  many  respects  : they  hod  judicial  ju- 
risdiction in  some  cases,  and  from  their 
judgments  there  were  no  appeals.  No- 
taries were  tJicu  the  clerks  or  aiders  of 
the  tabellious,  they  received  the  agree- 
ments of  the  parties,  which  they  reduced 
to  short  notes;  and  these  contracts  were 
not  binding  until  they  were  written  m 
esten*o,  which  was  done  by  the  tnbelliuna. 
Encyclopedic  do  M.  D'Alembert,  mot 
Tabcllion ; Jac.  Law  Diet.  Tahellion  ; 
Merlin  Repertoire,  mot  Notairc,  § 1 . 

TABLEAU  of  distribution. 

In  Louisiana  this  is  a list  of  creditors  of 
an  insolvent  estate,  stating  what  each  is 
entitled  to.  4 N.  S.  585. 

TABLES.  A synopsis  in  which  many 
particulars  are  brought  together  in  a 
general  view ; as  genealogical  tables, 
which  are  composed  of  the  names  of 
persons  belonging  to  a family.  Vide 
Law  of  the  Twelve  Table*. 

TABULA,  IN  NAl  I'KACh  • /: 
law.  Literally  a plank  in  a wreck.  This 
figure  has  been  used  to  denote  the  con- 
dition of  a third  mortgagee,  who  obtain- 
ed his  mortgage  without  any  knowledge 
of  a second  mortgage,  and  then,  being 
puisne,  takes  the  first  encumbrance ; in 
this  case  he  shall  squeeze  out  and  have 
satisfaction  before  the  second.  2 Yes. 
573  ; 2 Fonbl.  Kq.  B.  3,  c.  2,  § 2 ; 2 
Ventr.  337  ; 1 Oh.  Cas.  162 ; l Story, 
Eq.  §§  414,  415;  and  Turk  in;/. 

TACIT,  it  is  said  of  that  which,  al- 
though not  expressed,  is  undersfcsKl  from 
the  nature  of  the  thing,  or  from  the  pro- 
vision of  the  law  ; implied. 

TACK,  Scotch  law,  is  a contract  of 
location  by  which  the  use  of  land,  or 
any  other  immovable  subject,  is  set  to 
the  lessee  or  tacksman  for  a certain  year- 
ly rent,  either  in  money,  the  fruits  of 
the  grouud,  or  services.  Ersk.  Brin. 
Laws  of  Scot.  B.  2,  t.  6,  n.  8 ; 1 Tho. 
Co.  Litt.  209.  This  word  is  nearly  sy- 
nonymous with  lease. 

TACKING,  Ewjl.  law , is  tho  union , 


of  securities  given  at  different  times,  so 
as  to  prevent  any  intermediate  purcha- 
sers claiming  title  to  redeem,  or  other- 
wise discharge  one  lien,  which  is  prior, 
without  redeeming  or  discharging  other 
liens  also,  which  are  subsequent  to  his 
own  title.  Jor.  Eq.  Jur.  B.  l,c.  2,  § 1, 
p.  188  to  191  ; 1 Story,  Eq.  Jur. 
§412. 

2.  — It  is  an  established  doctrine  in 
the  English  chancery  that  a bona  fide 
purchaser  aud  without  any  notice  ot  a 
defect  in  his  title  at  the  time  of  the  pur- 
chase, may  lawfully  buy  any  statute, 
mortgage,  or  encumbrance,  and  if  he 
can  defend  by  those  at  law,  his  adver- 
sary shall  have  no  help  in  equity  U>  set 
those  encumbrances  aside,  for  equity 
will  not  disarm  such  a purchaser.  Aud 
as  mortgagees  arc  considered  in  equity 
as  purchasers  pro  tan  to,  the  same  doc- 
trine has  extended  to  them,  and  a mort- 
gagee who  has  advanced  his  money  with- 
out notice  of  any  prior  encumbrance, 
may,  by  getting  an  assignment  of  a 
statute,  judgment,  or  recognizance,  pro- 
tect himself  from  any  encumbrance  sub- 

l sequeut  to  such  statute,  judgment  or 
recognisance,  though  prior  to  his  mort- 
gage ; that  is,  he  will  be  allowed  to  tack 
or  unite  bis  mortgage  to  such  old  secu- 
rity, aud  will  by  that  means  be  outitled 
to  recover  all  moneys  for  which  such 
security  was  given,  together  with  the 
money  due  on  his  mortgage,  before  the 
prior  mortgagees  are  eutitled  to  recover 
any  thing.  2 Fonbl.  Eq.  306;  2 Cruise, 
t.  15,  c.  5,  s.  27 ; Powell  on  Morg. 
Index,  h.  t.;  1 Vcrn.  188;  8 Com. 
Dig.  953  ; Madd.  Oh.  Index,  h.  t. 

3.  — This  doctrine  is  inconsistent  with 
the  laws  of  the  several  states,  which  re- 
quire the  recording  of  mortgages. 
Caincs's  Cas.  Er.  112;  1 Hop.  C.  R* 
231 ; 3 Pick.  50  ; 2 Pick.  517. 

4.  — The  doctrine  of  tacking  seems  to 
have  been  acknowledged  in  the  civil  law, 
Code,  8, 27, 1 ; but  see  Dig.  13,  7, 8.  And 
see  7 Toull.  110.  But  this  tacking  could 
not  take  place  to  tho  injury  of  interme- 
diate encumbrancers.  .Story  on  Eq.  § 1010, 
and  the  authorities  cited  in  tho  uote. 

TAIL.  An  estate  tail  is  an  estate  of 
inheritance,  to  a mau  or  a woman  aud 
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his  or  her  heirs  of  his  or  her  body,  or 
heirs  of  his  body  of  11  particular  descrip- 
tion, or  to  several  persons  and  the  heirs 
of  their  lxslies,  or  the  heirs  generally  or 
specially  of  the  body  or  lnxlies  of  one 
person,  or  several  bodies.  Brest.  on 
Estates,  855  ; Cruise,  tit.  2,  c.  1,  s.  12. 

2. — Estates  tail,  as  qualified  in  their 
limitation  and  extent,  are  of  several 
sorts.  They  have  different  denomina- 
tions, according  to  the  circumstances  un- 
der which,  or  the  persons  to  whom  they 
arc  limited.  They  an*  usually  divided 
into  estates  tail  general  or  special. 

8. — Hut  they  may  he  more  advan- 
tageously arranged  under  the  following 
classes. 

4.  — 1.  As  to  the  extent  of  the  degree 
to  which  tho  estates  may  descend,  they 
are,  1st,  general ; 2d,  qualified  : 

5.  — 2.  As  to  the  sox  of  the  person 
who  may  succeed,  they  are,  1st,  general, 
as  extending  to  males  or  females  of  the 
body,  without  exception ; 2dly,  special, 
as  admitting  only  one  sex  to  the  succes- 
sion, and  excluding  the  other  sex. 

6.  — 8.  As  to  the  person  by  whom  or 
by  whose  body  those  heirs  are  to  he  be- 
gotten, they  are  either,  1st,  general,  as 
to  all  the  heirs  of  the  body  of  a man  or 
woman;  2d,  special,  as  to  the  heirs  of 
tho  body  of  a man  or  woman  begotten 
by  a particular  person,  or  to  the  heirs  of 
the  two  bodies  of  a man  and  woman. 
On  the  several  species  of  estates  tail 
noticed  under  this  division,  it  may  he 
observed,  that  the  same  estate  may  at 
the  same  time,  be  general  in  one  re- 
spect; as,  for  example,  to  all  tin*  heirs 
of  the  body  in  whatever  degree  they  are 
related ; and  may  he  special  in  another 
respect,  as  that  these  heirs  shall  he  males, 
See.  Brest.  on  Kstatcs,  883,  4. 

7.  — The  law  relating  to  entails  is 
diversified  in  the  several  states.  In  In- 
diana and  Louisiana  they  never  existed; 
they  are  unknown  in  Illinois  and  Ver- 
mont. In  Ohio,  Virginia,  Tennessee, 
Kentucky,  and  New  York,  estates  tail 
are  converted  into  estates  in  fee  simple 
by  statute;  and  they  may  he  barred  by 
a simple  conveyance  in  Pennsylvania. 
In  Alabama,  Missouri,  Mississippi,  New 
Jersey,  Connecticut  and  North  Carolina, 


they  have  been  in  cm  li  tied,  and  in  Georgia, 
they  have  been  abolished  without  reser- 
vation. Grift’.  Keg.  b.  t. 

Vide,  generally,  8 Vin.  Ab.  227  to 
272;  10  Ih.  257  to  269;  20  lb.  168; 
Bac.  Ah.  Estate  in  tail;  4 Com.  Dig. 
17;  4 Kent,  Com.  12;  and  1 Bro.  Civ. 
Law,  188,  where  an  attempt  is  made  to 
prove  that  an  estate  resembling  an  estate 
tuil  was  not  unknown  to  the  Homans. 

TAKE.  This  is  a technical  expres- 
sion which  signifies  to  he  entitled  to;  as, 
a devisee  will  take  under  the  will.  To 
take  also  signifies  to  seize,  as  to  take  and 
carry  away. 

TAKING,  crim . Unit,  the  act  of  lay- 
ing hold  upon  an  article,  with  or  without 
removing  the  same;  a felonious  taking 
is  not  sufficient  without  a carrying  away, 

I to  constitute  the  crime  of  larceny,  (ci.  v.) 
And  when  the  taking  has  been  legal,  no 
subsequent  act  will  make  it  a crime.  1 
Moody,  Cr.  (.’as.  160. 

2. — The  taking  is  either  actual  or  con- 
structive. The  former  is  when  the  thief 
takes,  without  any  pretence  of  a contract, 
the  property  in  question. 

8. — A constructive  felonious  taking 
occurs,  when,  under  pretence  of  a con- 
tract, the  thief  obtains  the  felonious  pos- 
session of  goods ; as,  when  under  the 
pretence  of  hiriug,  he  had  a felonious 
intention  at  the  time  of  the  pretended 
contract,  to  convert  the  property  to  his 
owu  use.  The  court  of  criminal  sessions 
for  the  city  and  county  of  Philadelphia 
have  decided  that  in  the  ease  of  a man 
who  found  a quantity  of  lumber,  com- 
monly called  a raft,  floating  on  the  river 
Delaware  and  fastened  to  the  shore,  and 
he  sold  it  to  another  person,  at  so  low  a 
price  as  to  enable  the  purchaser  to  re- 
move it,  and  did  no  other  act  himself, 
hut  afterwards  the  purchaser  removed  it, 
that  this  was  a taking  by  the  thief,  and 
lie  was  actually  convicted  and  sentenced 
to  two  years  imprisonment  in  the  peni- 
tentiary. Hill’s  eases  Aug.  Sessions, 
1888.  It  cannot  he  doubted,  says  l'o- 
thier,  Contr.  de  Vente,  n.  271,  that  by 
.wiling  and  delivering  a thing  which  he 
knows  does  not  beloug  to  him,  the  party 
is  guilty  of  theft. 

4. — When  property  is  left  through 
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inadvertence  with  a person  and  he  con- 
ceals it  animofurandi,  he  is  guilty  of  a 
felonious  taking  and  may  be  convicted 
of  larceny.  1 7 Wend.  4G0. 

5. — Rut  when  the  owner  porta  with 
the  property  willingly,  under  an  agree- 
ment that  he  is  never  to  receive  the  same 
identical  property,  the  taking  is  not  felo- 
nious ; us  when  a persou  delivered  to  the 
defendant  a sovereign  to  get  it  changes], 
and  the  defendant  never  returned  either 
with  the  sovereign  or  the  change,  this 
was  not  larceny.  9 (J.  A P.  741.  See 
1 Moody,  C.  C.  179;  Id.  185;  1 Hill. 
R.  94  ; 2 Bos.  &P.  508;  2 East,  P.  C. 
554;  1 Hawk.  e.  88,  s.  8 ; 1 Hale,  P. 
C.  507 ; 8 Inst.  408 ; and  Carrying 
a way  ; Fimler;  Invito  Domino;  Lar- 
ceny; Lottery. 

0. — The  wrongful  taking  of  the  per- 
sonal property  of  another,  when  in  his 
actual  possession,  or  such  taking  of  the 
goods  of  another  who  has  the  right  of 
immediate  possession,  subject  the  tort 
feasor  to  au  action.  For  example,  such, 
wrongful  taking  will  be  evidence  of  a 
conversion,  ami  an  action  of  trover  iuay  I 
be  maintained.  2 Saund.  47,  k ; 8 
Willes,  55 ; and  trespass  is  a concurrent 
remedy  in  such  a ease.  8 Wils.  886. 
Replevin  may  be  supported  by  the  un- 
lawful taking  of  a personal  chattel.  1 

Ohit  PI.  16b. 

T A LE,  rttnun.  law,  a denomination  of 
money  in  China.  In  the  computation  of 
the  ad  valorem  duty  on  goods,  &c.  it  is 
computed  at  one  dollar  and  forty-eight 
cents.  Act  of  March  2,  1799,  s.  Gl,  1 
Sto.  L.  U.  S.  G2G.  Vide  Foreign  Coin *.  \ 

Tale,  Fug.  law.  The  declurutiou  or 
count  was  anciently  so  called  in  law 
pleadings.  8 RI.  Com.  298. 

TALES.  Fug.  law.  The  name  of 
a book  kept  iu  the  king's  bench  office, 
of  such  jurymen  as  were  of  the  tales. 
See  Tales  de  circnmstantibus. 

Tales  dk  oircum  stantibus,  practice, 1 
such  persons  as  are  standing  round. 
Whenever  the  panel  of  the  jury  is  ex- 
hausted, the  court  order  that  the  jurors 
wanted  shall  be  selected  from  among  the 
by-standers,  which  order  bears  the  name 
of  tales  de  circumstanlibus.  Rac.  Ab. 
Juries,  C. 


2. — The  judiciary  act  of  Sept.  24, 
1789,  1 Story,  L.  U.  S.  04,  provides, 

§ 29,  that  when  from  challenges,  or 
otherwise,  there  shall  not  be  a jury  to 
determine  any  civil  or  criminal  cause, 
tlie  marshal  or  his  deputy  shall,  by  order 
of  the  court  where  such  defect  of  jurors 
shall  happen,  return  jurymen  de  talibus 
circumstantibua  sufficient  to  complete  the 
panel ; uud  when  the  marshal  or  his 
his  deputy  are  disqualified  as  aforesaid, 
jurors  may  be  returned  by  such  disin- 
terested persons  as  the  court  shall  ap- 
point. See  2 Hill,  So.  Car.  II.  381 ; 2 
Penna.  R.  412;  4 Ycates,  286;  Coxe, 
283 ; 1 Black f.  G3;  2 Harr.  & J.  42G; 

1 Pick.  43  n. 

TALLAGE.  This  word  is  derived 
j from  the  French  tailler.  and  signifies 
literally  to  cut.  In  England  it  is  used 
to  signify  subsidies,  taxes,  customs,  and 
indeed  any  imposition  whatever  by  the 
government  for  the  purpose  of  raising  a 
revcuuc.  Rac.  Ab.  Smuggling,  &c.  R; 
Fortesc.  De  Laud.  20 ; Madd.  Exch.ch. 
17  ; 2 Inst.  531,  532  ; Spolm.  Gl.  h.  v. 

TALLIES,  evidence,  are  the  parte  of 
a piece  of  wood  cut  in  two,  which  per- 
sons use  to  denote  the  quantity  of  goods 
supplied  by  one  to  the  other.  Poth. 
Old.  )>r.  I.  ©.  1 , art.  2,  § 7. 

TALZIE,  HEIR  IN.  Scotch  law. 
Heirs  of  talzie  or  tailzie,  are  heirs  of 
estates  entailed.  1 Bell’s  Com.  47. 

TARDE  VEXIT,  practice,  the  name 
of  a return  made  by  the  sheriff  to  a writ, 
when  it  came  into  his  hands  too  late  to 
be  executed  before  the  return  day. 

2. — The  sheriff  is  required  to  show 
that  he  has  yielded  obedience  to  the  writ, 
or  give  a good  excuse  for  his  oniissiou ; 
and  he  may  say,  quod  breve  adeo  tardo 
venit  quod  cxequi  non  possunt.  It  is 
usual  to  return  tuo  writ  with  an  indorse- 
ment of  tar  dr  venit.  Com.  Dig.  lletorn, 
I)  l. 

TARE,  weights,  is  an  allowance  in  the 
purchase  and  sale  of  merchandize,  for 
the  weight  of  the  box,  bag,  or  cask,  or 
other  thing,  in  which  the  goods  are 
packed.  It  also  is  an  allowance  made 
for  any  defect,  waste,  or  diiuintifion  iu 
i the  weight,  quality  or  quautity  of  goods, 
j It  differs  from  tret,  (q.  v.) 


TAR 


TEC 


567 


TARIFF,  customs,  duties,  toll  or 
tribute  payable  upon  merchandize  to  the 
general  government,  is  called  tariff ; the 
rate  of  customs,  &c.  also  bears  this  name, 
ami  the  list  of  articles  liable  to  duties  is 
sli  • polled  the  tariff. 

2. — For  the  tariff  of  duties  imposed 
on  the  importation  of  foreign  mcrchan- ' 
dize  into  the  United  States. 

TAVERN,  a place  of  entertainment, 
a house  kept  up  for  the  accommodation 
of  strangers. 

2. — These  arc  regulated  by  various 
local  laws.  For  the  liabilities  of  tavern 
keepers,  vide  Story  on  Railm.  art.  7 ; 2 I 
Kent,  Com.  458 ; 12  Mod.  487  ; Jones’s  ' 
Ji.iilm.  !)4;  1 Bl.  Com.  430;  1 Boll. 
Ab.  3,  F ; Bac.  Ab.  Inn,  &c.  ; and  the 
articles  Inn;  In n -keeper. 

TAXES.  This  term  in  its  most  ex- 
tended souse  includes  all  contributions 
imposed  by  the  government  upon  indi- 
viduals for  the  service  of  the  state,  by 
whatever  name  they  are  called  or  known, 
whether  by  the  name  of  tribute,  tithe, 
tallingc,  impost,  duty,  gabel,  custom,  ] 
subsiily,  aid,  supply,  excise,  or  other 
name. 

2.  — The  8th  section  of  art  1,  Const. 
U.  provides,  that  “ congress  shall  have 
power  to  lay  and  collect,  taxes,  duties, 
imposts,  and  excises,  to  pay,"  &c.  “ But 
all  duties,  imposts  and  excises  shall  bo 
uniform  throughout  the  United  States." 

3.  — In  the  sense  above  mentioned, 
taxes  are  usually  divided  into  two  great 
classes,  those  which  are  direct,  and  those 
which  are  indirect.  Under  the  former 
denomination  are  included  taxes  on  land 
or  real  property,  and  under  the  latter 
taxes  on  articles  of  consumption.  5 
Wheat.  R.  817. 

4.  — Congress  have  plenary  power  over 
every  species  of  taxable  property,  except 
exports.  But  there  are  two  rules  pre- 
scribed for  their  government,  the  rule  of 
uniformity  and  the  rule  of  apportionment. 
Three  kind  of  taxes,  namely,  duties,  im- 
posts and  excises  are  to  be  laid  by  the 
first  rule;  and  capitation  and  other  direct 
taxes,  by  the  second  rule.  Should  there 
he  any  other  species  of  taxes,  not  direct, 
and  not  included  within  the  words  duties, 
imposts  or  customs,  they  might  be  laid 


by  the  rule  of  uniformity  or  not,  as  con- 
gress should  think  proper  and  reasonable, 
lb. 

5. — The  word  taxes  is,  in  a more  con- 
fined sense,  sometimes  applied  in  contra- 
distinction to  duties,  imposts  and  excises. 
Vide,  generally,  Story  on  the  Const,  ch. 
14;  1 Kent,  Com.  254;  3 Dali.  171;  1 
Tuck.  Black.  App.  232;  l Black.  Com. 
308;  The  Federalist,  No.  21, 3G;  Woodf. 
Landl.  and  Ten.  107,  254. 

TAX INCr  COSTS,  practice , is  the  act 
by  which  it  is  ascertained  to  what  costa 
a party  is  entitled. 

2. — It  is  a rule  that  the  jury  must 
assess  the  damages  and  costa  separately, 
so  that  it  may  appear  to  the  court  that 
the  costa  were  not  considered  in  the  dam- 
ages; and  when  the  jury  give  costs  in  an 
amount  insufficient  to  answer  the  costa 
of  the  suit,  the  plaintiff  may  pray  that 
the  officer  may  tux  the  costa,  and  such 
taxation  is  inserted  in  the  judgment : 
this  is  said  to  be  done  ex  assensu  of  the 
plaintiff,  because  at  bis  prayer.  Bac. 
Ab.  Costa,  K.  The  costa  are  taxed,  in 
the  first  instance,  by  the  prothonotary 
or  clerk  of  the  court.  Sec  2 Wend.  R. 
244 ; 1 Cowen,  R.  501 ; 7 Cowen,  R. 
412;  2 Yerg.  R.  245,  310;  6 Yerg.  R. 
412;  Harp.  R.  326;  1 Pick.  R.  211; 
10  Mass.  R.  26;  16  Mass.  R.  870;  and  a 
bill  of  costs  having  been  once  submitted 
to  such  an  officer  for  taxation,  it  cannot 
be  withdrawn  from  him  and  referred  to 
another.  2 Wend.  R.  252. 

TEAMSTER.  One  who  drives  horses 
in  a wagon  for  the  purpose  of  carrying 
goods  for  hire ; he  is  liable  as  a common 
carrier.  Story,  Bailm.  § 406. 

TECHNICAL.  What  properly  be- 
longs to  an  art. 

2.  — In  the  construction  of  contracts, 
it  is  a general  rule  that  technical  words 
are  to  be  taken  according  to  their  ap- 
proved and  knowu  use  iu  the  trade  in 
which  the  contract  is  entered  into,  or  to 
which  it  relates,  unless  they  have  mani- 
festly been  understood  in  another  sense 
by  the  parties.  2 B.  A;  P.  164;  6 T.  It. 
320 ; 3 Stark.  Ev.  1 036,  and  the  article 
Ck instruction . 

3.  — Words  which  do  not  of  themselves 
denote  that  they  are  used  in  a technical 
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®®nsc,  are  to  Lave  their  plain,  popular, 
obvious  and  natural  weaning.  (J  Watts 
& Serg.  114. 

d-  The  law,  like  other  professions, 
has  a tee  1 mica  I language.  “ When  a me- 
chanic speaks  to  me  of  the  instruments 
and  operations  of  his  trade/’  says  Mr. 
Wynne,  Kunom.  Dial.  2,  s.  5,  “ I shall 
be  as  unlikely  to  comprehend  him,  as  he 
would  me  in  the  language  of  my  profes- 
sion, though  we  both  of  us  spoke  English 
all  the  while.  Is  it  wonderful  then,  if 
in  systems  of  law,  and  especially  among 
the  hasty  recruits  of  commentators,  you 
meet  (to  use  Isird  Coke’s  expression) 
with  u whole  army  of  words  that  cannot 
defend  themselves  in  a grammatical  war? 
Technical  language,  in  all  wises,  is  formed 
from  the  most  intimate  knowledge  of  any 
art.  One  word  stands  for  a great  many, 
as  it  is  always  to  be  resolved  into  many 
ideas  by  definitions.  It  is,  therefore,  un- 
intelligible, because  it  is  concise,  and  it  is 
useful  for  the  same  reason.”  Vide  Lan~ 
gwige. 

TEINDS,  in  the  Scotch  law,  arc  that 
liquid  proportion  of  the  rentes  or  goods 
of  the  people,  which  is  due  to  church- 
men for  performing  divine  service,  or 
exercising  the  other  spiritual  functions 
proper  to  their  several  offices.  Ersk.  1'r. 

*Scot.  11.  2,  t.  10,  s.  i.  See  Ttikn. 

TELLER,  au  officer  in  a hunk  or  other 
institution.  He  is  suid  to  take  that  name 
from  tullicr,  or  one  who  kept  a tally,  be- 
cause it  is  his  duty  to  keep  the  accounts 
between  the  hank  or  other  institution  and 
its  customers,  or  to  make  their  accounts 
tally.  In  auotlier  sense  teller  siguilies  a 
person  appointed  to  receive  votes.  In 
England  the  name  of  teller  is  given  to 
certain  officers  in  the  exchequer. 

TEMPORARY.  That  which  is  to 
last  for  a limited  time  j as,  a temporary 
statute,  or  one  which  is  limited  in  its 
operation  for  a particular  period  of  time  j 
after  its  enactment ; the  opposite  of  per- 
petual. 

TENANCY  or  TENANTCY,  the 

State  or  condition  of  a tenant ; the  estate 
held  by  a tenant,  as  a tenant  at  will,  a 
tenancy  for  years. 

TENANT  , rotate*.  One  who  holds  or 
possesses  lands  or  tenements  by  any  kind 


of  title,  either  in  fee,  for  life,  for  years, 
| «>r  at  will.  See  5 Maun.  & Or.  54;  S.  (J. 
I 44  Eng.  C.  L.  Rep.  39 ; 5 Mann.  & Gr. 

I ^ m 

2. — Tenants  may  be  considered  with 
regard  to  the  estate  to  which  they  are 
entitled.  There  are  tcuauts  in  fee,  ten- 
ants by  the  curtesy;  tenants  iu  dower: 
tenants  in  tail  alter  possibility  of  issue 
extinct;  tenants  for  life;  tenants  for 
years ; tenants  from  year  to  year;  tenants 
at  will ; and  tenants  at  suffnuice.  When 
j considered  with  regard  to  their  uumber, 
tenants  are  in  severalty;  tenants  in  com- 
mon ; and  joint  tenants.  There  Is  also 
u kind  of  tenant,  called  tenant  to  the 
praecipe.  These  will  be  separately  ex- 
amined. 

— Tenant  in  f-c,  is  he  who  has  an 
estate  of  inheritance  in  the  land.  See  Fee. 

•L— Tenant  by  the  ci trtenr,  is  where  a 
man  marries  a woman  seised  of  au  estate 
of  inheritance,  that  is,  of  lands  aud  tene- 
ments in  foe  simple  or  fee  tail;  und  has 
by  her  issue  born  alive,  which  was  capa- 
ble of  inheriting  her  estate.  In  this  ease 
lie  shall,  on  the  death  of  the  wife,  hold 
i the  lands  for  life,  as  tenunt  by  the  cur- 
tesy. Co.  Jiitt.  29,  a;  2 Lilly’s  Keg. 
550;  2 111.  Com.  120.  See  Ourtoy. 

5.  — Tenant  in  dmeer  is  where  the  hus- 
baud  of  a woman  is  seised  of  au  estate 
of  inheritance,  and  dies;  iu  this  ease, 
the  wife  shall  have  the  third  part  of  the 
lands  aud  tenements  of  which  he  was 
seised  at  auy  time  during  the  coverture, 
to  hold  to  herself  during  the  term  of  her 
natural  life.  2 111.  Com.  129;  Com.  Dig. 
Dower,  A I.  See  JJoiccr. 

6.  — Tenant  iu  tail  after  possibility  of 
i/siit:  extinct,  is  where  oue  is  teuaut  iu 
special  tail,  and  a person  from  whoso 
hotly  the  issue  was  to  spring,  dies  with- 
out issue;  or  having  issue,  becomes  ex- 
tinct ; in  these  cases  the  supervisor 
becomes  tenant  iu  tail  after  possibility 
extinct.  2 11.  Com.  124;  aud  vide  Es- 
tate tail  after  pissibility  extinct. 

7.  — Tenunt  far  life,  is  be  to  whom 
lands  or  tenements  are  granted,  or  to 
which  he  derives  by  operation  of  law  a 
title  for  the  term  of  bis  own  life,  or  for 
that  of  any  other  person,  or  for  more 
lives  than  one. 
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8. — lie  is  called  tenant  for  life,  ex- 
cept when  he  holds  the  estate  by  the  life 
of  another,  when  he  is  ealled  tenant  per 
outer  vie.  2 Bl.  Com.  84;  Com.  Dig. 
Estates,  E 1 ; Bac.  Ah.  Estates,  B.  See 
Estate  fur  life;  2 Lilly’s  Reg.  557. 

1). — Tenant  for  years,  is  lie  to  whom 
another  has  let  lands,  tenements  and  he- 
reditaments for  a term  of  certain  years, 
or  for  a lesser  definite  period  of  time,  ami 
the  lessee  enters  thereon.  2 HI.  Com. 
140 ; Com.  Dig.  Estates  by  grant,  G. 

10.  — A tenaut  for  years  1ms  incident 
to  aud  inseparable  from  his  estate,  unless 
by  special  agreement,  the  same  estovers 
to  which  a tenant  for  life  is  entitled. 
Sec  Estate  fur  life.  W ith  regard  to  the 
crops  or  emblements,  the  tenaut  for  years 
is  not  in  general  entitled  to  them  after 
the  expiration  of  his  term.  2 Bl.  Coni. 
144.  But  in  Pennsylvania  the  tenant  is 
entitled  r<*  the  way-going  crop.  2 Binn. 
487 ; 5 Binn.  285,  289;  2 S.  k R.  14. 
See  5 B.  & A.  708 ; this  Diet.  Distress; 
Estate  for  years;  Lease  ; Lessee  ; Notice 
to  quit;  Underlease. 

1 1 .  — Tenant  from  year  to  year,  is  he 
to  whom  auother  has  let  lauds  or  tene- 
ments, without  any  certain  or  determi- 
nate estate  j especially  if  an  annual  rent 
be  reserved.  Com.  Dig.  Estates,  II  1. 
And  when  a person  is  let  into  possession 
as  a tenant,  without  any  agreement  as  to 
time,  the  inference  now  is,  that  ho  is  a 
tenant  from  year  to  year,  until  the  con- 
trary be  proved,  but,  of  course,  such 
presumption  may  be  rebutted.  3 Burr. 

1009 ; 1 T.  R.  163;  3 T.  R.  16;  5 T. 
R.  471 ; 8 T.  R.  3 ; 3 East,  451.  The 
difference  between  a tenaut  from  year  to 
year  and  a tenaut  for  years,  is  rather  a 
distinction  in  words  than  in  substance. 
Woodf.  L.  & J.  163. 

12.  — Tenant  at  will , is  when  lands  or 
tenements  are  let  by  one  man  to  another, 
to  have  and  to  hold  to  him  at  the  will  of 
the  lessor,  by  force  of  which  the  lessee 
is  in  possession.  In  this  case  the  lessee  ( 
is  ealled  tenant  at  will. 

13.  — Every  lease  at  will  must  be  at 
the  will  of  both  parties.  Co.  Litt.  55 ; 
2 Lilly’s  Reg.  555;  2 Bl.  Com.  145. 
See  Com.  Dig.  Estates,  II  1 ; 12  Mass. 
325 ; 1 Johns.  Cas.  33 ; 2 Caiues’s  C. , 


Err.  314;  2 Cuincs’s  R.  169;  17  Mass. 
R.  282;  9 Johns.  R.  331  ; 13  Johns. 
R.  235.  Such  a tenant  may  be  ejected 
by  the  landlord  at  any  time.  1 Watts 
k Serg.  90. 

14.  — Tenant  at  suffrance,  is  he  who 
comes  into  possession  by  a lawful  demise, 
and  after  his  term  is  ended,  continues  the 
possession  wrongfully,  and  holds  over. 
Co.  Litt.  57,  b;  2 Lc o.  46;  3 l^eo.  153. 
►Set;  1 Johns.  Cas.  123;  5 Johns.  R.  128; 
4 Johns.  R.  150;  lb.  312. 

15.  — Tenant  in  severalty,  is  he  who 
holds  lands  and  tenements  in  his  own 
right  only,  without  any  other  person 
being  joined  or  connected  with  him  in 
point  of  interest,  during  his  estate  there- 
in. 2 Bl.  Com.  179. 

16.  — Tenants  in  common,  are  such  as 
hold  by  several  and  distinct  titles,  but 
by  unity  of  possession.  2 Bl.  Coin.  191. 
►See  Estate  in  common.  7 Cruise,  Dig. 
Iud.  tit.  Tenancy  in  Common;  Bac.  Abr. 
Joint-tenants  aud  Tenants  in  Common ; 
Com.  Dig.  Abatement,  E 10;  V 6; 
Chancery,  3 V 4;  Devise,  X 8;  Estates, 
K 8,  K 2 ; Supp.  to  Vcs.  Jr.  vol.  1, 
272,  315;  1 Veru.  R.  353;  Arch.  Civ. 
PI.  53,  73. 

17.  — Tenants  in  common  may  have 
title  as  such  to  real  or  personal  property ; 
they  may  be  tenants  of  a house,  land,  a 
horse,  a ship,  and  the  like. 

18.  — Tenants  in  common  are  Iwmnd 
to  account  to  each  other;  hut  they  are 
bound  to  account  only  for  the  value  of 
the  property  as  it  was  when  they  entered, 
and  not  for  any  improvement  or  labour 
they  put  upou  it,  at  their  separate  ex- 
cuse. 1 Me  Mull  R.  298.  Vide  Es- 
tates in  common;  aud  4 Kent,  Com. 
363. 

19.  — Joint-tenants,  are  such  as  hold 
lands  or  tenements  by  joint-tenancy.  See 
I'jstaU  in  Joint-tenancy.  7 Cruise,  Dig. 
Iud.  tit.  Joint-teuancy ; Bac.  Abr.  Joint- 
tenants  and  tenants  in  common;  Com. 
Dig.  Estates,  K 1 ; Chancery,  3 V 1 ; 
Devise,  X 7,  X 8 ; 2 Saund.  Ind.  Joiut- 
tenants;  Preston  on  Estates;  2 Bl.  Com. 
179. 

20.  — Tenant  to  the  ptxecipe,  is  ho 
against  whom  the  writ  of  pnucipe  is 
brought,  in  suiug  out  a common  reco- 
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very,  and  must  be  the  tenant  or  seised 
of  the  freehold.  2 111.  Com.  362. 

TkNANT  OF  THE  DEMESNE,  Eng.  fair, 
is  one  who  is  tenant  <»f  a mesne  lord  ; as 
where  A is  tenant  of  11,  and  C of  A ; II 
is  the  lord,  A the  mesne  lord,  and  C 
tenant  of  the  demcsncc.  Ham.  X.  P. 
892,  393. 

Tenant  »y  the  manner.  Is  one 
who  has  a less  estate  than  a fee  in  land, 
which  remains  in  the  reversioner.  He 
is  so  willed  because  in  avowries  and 
other  pleadings,  it  is  specially  shown  in 
what  manner  he  is  tenant  of  the  land,  in 
contradistinction  to  the  Wray  tenant,  who 
is  called  simply,  tenant.  Hamm.  X.  P. 
393.  See  I Way. 

Tenant  para  vail,  Eng.  law,  is  the 
tenant  of  a tenant ; and  is  so  called  be- 
cause he  has  the  avails  or  profits  of  the 
land.  Ham.  X.  P.  392,  893. 

TenAuNT-EIOHT,  Eng.  law.  In  leases 
from  the  crown,  corporations  or  the 
church,  it  is  usual  to  grant  a further  term 
to  the  old  tenants  in  preference  to  strau- 
gers,  and,  as  this  expectation  is  seldom 
disappointed,  such  tenants  are  considered 
as  having  an  ulterior  interest  beyond 
their  subsisting  term ; and  this  interest 
is  called  the  tenant-right.  line.  Ab. 
Leases  and  Terms  for  years,  U. 

TEXDER,  contracts , jtlctufings.  A 
tender  is  an  offer  to  do  or  perform  an  act 
which  the  party  offoiing  is  bound  to  per- 
form to  the  party  to  whom  tho  offer  is 
made. 

2.  — A tender  may  be  of  money  or  of 
specific  articles ; these  will  be  separately 
considered.  § 1.  Of  the  tender  of  momy. 
To  make  a valid  tender  the  following 
requisites  are  necessary : 

1.  It  must  be  made  by  a person  enpa- 1 
ble  of  paying ; for  if  it  be  made  by  a 
stranger  without  the  consent  of  the 
debtor,  it  will  be  insufficient.  Cro.  Eliz. 
48,  132;  2 M.  k S.  86;  Co.  Litt.  206. 

3.  — 2.  It  must  be  made  to  the  credi- 
tor having  capacity  to  receive  it,  or  to 
his  authorized  agent.  1 Cauipb.  477  ; 
Dougl.  632 ; 6 Taunt.  307 ; S.  C.  1 
Marsh.  55;  6 Esp.  95;  3 T.  II.  683; 
14  Serg.  k Rawle,  307 ; l Nov.  k M. 
898 ; S.  0.  28  E.  C.  L.  R.  324 ; 4 E. 
k C.  29;  S.  0.  10  E.  C.  L.  It.  272;  3 


C.  k P.  453  ; S.  C.  14  E.  C.  L.  It.  386; 
1 M.  k W.  310;  M.  & M.  238;  1 Esp. 
It.  349 ; 1 C.  & P.  365. 

4.  — 3.  The  whole  sum  due  must  be 
offered,  in  the  lawful  coin  of  the  United 
States,  or  foreign  coin  made  current  by 
law;  2 X.  k M.  519;  and  the  offer  must 
be  unqualified  by  any  circumstance  what- 
ever. 2 T.  It.  305;  1 Campb.  131;  3 
Campb.  70;  6 Taunt.  336;  3 Esp.  0. 
91 ; Stark.  Ev.  pt.  4,  page  1392,  n.  (g;) 
1 Campb.  156;  2 Campb.  21 ; 1 M.  k 
\V\  310.  But  a tender  in  bank  notes  if 
not  objected  to  on  that  account  will  be 
good.  8 T.  It.  554 ; 2 B.  & P.  526 ; 1 
Leigh’s  X.  P.  c.  1,8.  20;  9 Pick.  539; 

I see  2 Caines,  116;  13  Mass.  235 ; 4 X. 
II.  Rep.  296;  10  Wheat.  333.  Rutin 
such  case,  the  amount  tendered  must  bo 
what  is  due  exactly,  for  a tender  of  a five 
I dollar  note,  demanding  change,  would 
not  be  a good  tender  of  four  dollars.  3 
Campb.  It.  70;  6 Taunt  It.  336;  2 
Esp.  R.  710 ; 2 I).  k It.  305 ; S.  C.  16 
E.  C.  L.  It.  87.  And  a tender  was  held 
good  when  made  by  a check  contained 
in  a letter,  requesting  a receipt  in  return, 
which  the  plaintiff  sent  back  demanding 
a larger  sum  without  objecting  to  the 
nature  of  the  tender.  8 1).  P.  0.  442. 
When  stock  is  to  be  tendered,  every 
thing  must  be  done  by  the  debtor  to  en- 
able him  to  transfer  it,  but  it  is  not  ab- 
solutely requisite  that  it  should  be  trans- 
ferred. Str.  504,  533,  579. 

5.  — 1.  If  a term  had  been  stipulated 
in  favour  of  a creditor,  it  must  be  ex- 
pired : the  offer  should  be  made  at  the 
time  agreed  upon  for  the  performance  of 
the  contract;  if  made  afterwards  it  only 

I goes  in  mitigation  of  damages,  provided 
it  be  made  before  suit  brought,.  7 Taunt. 
487;  8 East,  11.  168;  5 Taunt.  240; 
1 Saund.  33  a,  note  2.  The  tender  ought 
to  be  made  before  day-light  is  entirely 
gone.  7 Groenl.  31. 

6.  — 5.  The  condition  on  which  the 
debt  was  contracted  must  be  fulfilled. 

7.  — 6.  The  tender  must  he  made  at 
the  place  agreed  upon  for  the  payment, 
or,  if  there  be  no  place  appointed  for 
that  purpose,  then  to  tin*  creditor  or  his 
authorized  agent.  8 John  474;  Litt. 
Sel.  Css.  132;  Bac.  Ab.  b.  t.  (c.) 
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8.  — When  a tender  1ms  been  property 
made,  it  is  a complete  defence  to  the  ac- 
tion ; but  the  benefit  of  a tender  is  lost, 
if  the  creditor  afterwards  demand  the 
thing  due  from  the  debtor,  and  the  lat- 
ter refuse  to  pay  it.  Kirby,  21)3. 

9.  — § 2.  Of  the  tender  of  sjx'cifu- 
articles.  It  is  a rule  that  specific  articles 
may  be  tendered  at  some  particular  place, 
and  not,  like  money,  to  the  person  of 
the  creditor  wherever  found.  When  no 
place  is  expressly  mentioned  in  the  con- 
tract, the  place  of  delivery  is  to  be  as- 
certained by  the  intent  of  the  parties,  to 
be  collected  from  the  nature  of  the  case 
aud  its  circumstances.  If,  for  example, 
the  contract  is  for  delivery  of  goods  from 
the  seller  to  the  buyer  on  demand,  the 
former  being  the  manufacturer  of  the 
goods  or  a dealer  in  them,  no  place  being 
particularly  named,  the  manufactory  or 
store  of  the  seller  will  be  considered  as 
the  place  intended,  and  a tender  there 
will  be  sufficient.  When  the  specific 
articles  are  at  another  place  at  the  time 
of  side,  that  will  be  the  place  of  delivery. 
2 Greenl.  Kv.  § 609;  4 Wend.  377;  2 
Applet.  325. 

1 0. — When  the  goods  are  cumbrous, 
and  the  place  of  delivery  is  not  designated, 
nor  to  be  inferred  from  the  circum- 
stances, it  is  presumed  that  it  was  in- 
tended that,  they  should  be  delivered  at 
any  place  which  the  creditor  might  rea- 
sonably appoint;  if  the  creditor  refuses, 
or  names  an  unreasonable  place,  the  cre- 
ditor may  select  a proper  place,  and  hav- 
ing giveu  notice  to  the  creditor,  deliver 
the  goisJs  there.  2 Kent,  Comm.  507 ; 

I Greenl.  120;  Chip,  on  Contr.  51;  13 
Wend.  95;  2 Greenl.  Ev.  § 610. 

Vide,  generally,  20  Vin.  Ab.  177; 
Bac.  Ab.  h.  t. ; 1 Sell.  314;  Com.  Dig. 
Action  upon  the  ease  upou  Assumpsit, 

II  8 — Condition,  L 4 — Header,  2 G 2 
—2  W 28,  49—3  K 23—3  M 36; 
Chipm.  on  Contr.  31,74;  Ayl.  Baud. 
B.  4,  t.  29;  7 Greenl.  31. 

TENEMENT,  estates,  in  its  most  ex- 
tensive signification  comprehends  every 
thing  which  may  be  holdcn , provided  it 
be  of  a permanent  nature;  and  not  only 
lands  and  inheritances  which  arc  holdcn, 
but  also  rents  aud  profits  a prendre  of 


which  a man  has  any  frank  tenement,  and 
of  which  he  may  be  seised  ut  de  libera 
(memento , are  included  under  this  term. 
Co.  Litt.  6 a;  1 Tho.  Co.  Lift.  219; 
Perk.  s.  114;  2 Bl.  Com.  17.  But  tho 
word  tenements  simply,  without  other 
circumstances,  has  never  been  construed 
to  pass  a fee.  10  Wheat.  204.  In  its  more 
confined  and  vulgar  acceptation,  it  means 
a house  or  building.  Ibid,  and  1 Brest,  ou 
Est.  8.  \ ide  4 Bing.  293 ; S.  C.  1 1 Eng. 
C.  L.  Hop.  207  ; I T.  It.  358;  3 T.  It. 
772;  3 East,  It.  113;  5 East,  R.  239; 
Burn’s  Just.  Poor,  525  to  541  ; 1 B.  & 
Adolph.  161  ; S.  C.  20  Engl.  C.  L.  Itep. 
368;  Com.  Dig.  Grant,  E2;  Trespass, 
A 2;  Wood’s  Inst.  120;  Babington  on 
Auctions,  211,  212. 

TENENDAS,  Scotch  laic.  The  name 
of  a clause  in  charters  of  heritable  rights 
which  derives  its  name  from  its  first 
words  ten andas  pried ict as  terras , and  ex- 
presses the  particular  tenure  by  which 
the  lands  are  to  be  holdcn.  Ersk.  Prin. 
B.  2,  t.  3,  n.  10. 

TENENDUM,  conveyancing.  This  is 
a Latin  word  which  signifies  to  hold. 

2. — It  was  formerly  that  part  of  a 
deed  which  was  used  to  express  the 
tenure  by  which  the  estate  granted  was 
holdcn;  but  since  all  freehold  tenures 
were  converted  into  socage,  the  tenendum 
is  of  no  further  use  even  in  England, 
and  is  therefore  joined  to  the  habendum 
in  this  manuer,  “ to  have  and  to  hold.” 
The  words  “ to  hold”  have  now  no  mean- 
ing in  our  deeds.  2 Bl.  Com.  298.  Vide 
Habendum. 

TENERI,  contracts.  That  part  of  a 
bond  where  the  obligor  declares  himself 
to  be  held  and  firmly  bound  to  the 
obligee,  his  heirs,  executors,  administra- 
tors and  assigns,  is  called  the  tencri.  3 
Call,  350, 

TENNESSEE.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America.  This  state  was  admitted  into 
the  Union  by  virtue  of  the  “act  for  tho 
admission  of  the  state  of  Tennessee  into 
the  Union,”  approved  June  1,  1796,  1 
Story’s  L.  U.  S.  450,  which  recites  and 
euacts  as  follows  : 

2. — Whereas,  by  tho  acceptance  of 
the  deed  of  cessiou  of  the  state  of  North 
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Carolina,  congress  aro  bound  to  lay  out, 
into  one  or  more  states,  tin*  territory 
thereby  ceded  to  the  United  States: 

8. — § I • Ik  it  enacted,  dec.,  That  the 
whole  of  the  territory  ceded  to  the 
United  States  bv  the  state  of  North 
Carolina,  shall  be  one  state,  and  the 
HJime  is  hereby  declared  to  be  one  of  the 
l n i ted  States  of  America,  on  an  equal 
footing  with  the  original  states  in  all  re- 
spects whatever,  by  the  name  and  title 
of  the  state  of  Tennessee.  That,  until 
the  next  general  census,  the  said  state 
of  Tennessee  shall  be  entitled  to  one  re- 
presentative in  the  house  of  representa- 
tives of  the  United  States;  and,  in  all 
Other  respect*,  as  far  as  they  rnay  bo 
applicable,  the  laws  of  the  United  States 
shall  extend  to,  and  have  force  in,  the 
state  ot  Tennessee,  in  the  same  manner 
as  if  that  state  hud  originally  been  one 
of  the  United  States. 

4.  — The  constitution  was  adopted  on 
the  sixth  day  of  February,  1796;  and 
amended  by  a convention  which  sat  at 
Nashville,  on  the  30th  day  of  August, 
1884.  The  powers  of  the  government 
are  divided  iuto  three  distinct  depart- 
ments; the  legislative,  executive,  and 
judicial.  Art.  2,  1. 

5.  — 1st  The  legislative  authority  of  the 
state  is  vested  in  a general  assembly,  which 
consists  of  a senate  and  house  of  repre- 
sentative, both  dependent  on  the  people. 

b. — 1.  The  senate  will  be  considered 
with  reference  to  the  qualifications  of  the 
electors;  the  qualifications  of  the  mem- 
bers; the  number  of  members;  the 
length  of  time  for  which  they  arc  elect- 
ed ; and,  the  time  of  their  election.  1. 
Every  free  white  man  of  the  ago  of 
twenty-one  years,  being  a citizen  of  the 
United  States,  aud  a citizen  of  the 
county  wherein  he  may  offer  his  vote, 
six  months  next  preceding  the  day  of 
liis  election,  shall  be  entitled  to  tote  for 
members  of  the  general  assembly,  and 
other  civil  officers,  for  the  county  and 
district  in  which  ho  resides;  provided, 
that  no  person  shall  be  disqualified  from 
voting  on  account  of  colour,  who  is  now, 
by  the  laws  of  this  state,  a competent 
witness  in  a court  of  justice  against  a 
white  mau.  Art.  4,  sect.  1. — 2.  Noj 


person  shall  be  a senator,  unless  he  be  a 
citizen  of  the  United  States,  of  the  ago 
of  thirty  years,  and  shall  have  resided 
three  years  in  this  state,  and  one  year  in 
the  county  or  district,  immediately  pre- 
ceding tlie  election.  Art.  2,  s.  10. — 3. 
The  number  of  senators  shall  not  exceed 
one-third  of  the  number  of  representa- 
tives. Art.  2,  s.  6. — 4.  Senators  shall 
hold  their  office  for  the  term  of  two 
years.  Art.  2,  s.  7. — 5.  Their  election 
takes  place  on  the  first  Thursday  of  Au- 
gust, 1835,  and  every  second  year  there- 
after. Art.  2,  s.  7. 

7.  — 2.  The  house  of  representalivfs 
will  be  considered  in  the  same  order 
which  ha«  been  observed  in  considering 

. the  senate.  1 . The  qualifications  of  the 
electors  of  representatives  are  the  samo 
as  those  of  senators. — 2.  To  be  elected 
a representative,  the  candidate  must  bo 
a citizen  of  the  United  States,  of  the 
age  of  twenty-one  years,  and  must  have 
been  a citizen  of  the  state  for  three 
yeurs,  and  a resident  of  the  county  he 
represents  one  year  immediately  preced- 
ing the  election.  Art.  2,  s.  9. — 3.  The 
uumbor  of  representatives  shall  not  ex- 
ceed seventy-live,  until  the  population  of 
the  state  shall  exceed  one  million  and  a 
half ; and  shall  never  thereafter  exceed 
ninety-nine.  Art.  2,  s.  5. — 4.  They  aro 
elected  for  two  years.  Art.  2,  s.  7. — 5. 
The  election  is  to  be  at  the  same  time  as 
that  of  senators.  Art  2,  8.  7. 

8.  — 2d.  The  supreme  executive  jxncer 
of  this  state  is  vested  in  a governor. 
Art.  3,  s.  2. — 1.  He  is  chosen  by  the 
electors  of  the  members  of  the  general 
assembly.  Art.  3,  s.  2. — 2.  He  shall 
be  at  least  thirty  years  of  age,  shall  be 
a citizen  of  the  United  States,  and  shall 
have  been  a citizen  of  this  state  seven 
years  next  before  his  election.  Id.  sect 
3.  lie  shall  hold  his  office  for  two  years, 
and  until  his  successor  shall  be  elect'd 
and  qualified.  He  shall  not  be  eligible 
more  than  six  years  in  any  term  of  eight. 
Id.  sect.  4. — 3.  He  shall  be  elected  by 
the  electors  of  the  members  of  the  gene- 
ral assembly,  at  the  times  and  places 
where  they  respectively  vote  for  the 
members  thereof.  Id.  s.  2. — 4.  Ho 
shall  be  commauder-iu-chicf  of  the  army 
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ami  navy  of  the  state,  and  of  the  militia, 
except  when  they  arc  called  into  the 
service  of  the  United  States;  shall  have 
the  power  to  grunt  reprieves  and  pardons, 
except  in  cases  of  iiu)Haaehuieut ; — may 
convene  the  legislature  on  extraordinary 
occasions,  by  proclamation ; — take  care 
that  the  laws  be  faithfully  executed; — 
from  time  to  time  give  to  the  general 
assembly  information  of  the  state  of  the 
government,  and  recommend  to  their 
consideration  such  measures  as  he  shall 
deem  expedient ; — may  require  informa- 
tion in  writing  from  the  officers  in  the 
executive  department,  upon  any  subject 
relating  to  the  duties  of  their  respective 
offices.  Id.  s.  5 to  11. — 5.  He  shall, 
at  stated  times,  receive  a compensation 
for  his  services,  which  shall  not  be  in- 
creased nor  diminished  during  the  period 
for  which  he  shall  have  been  elected.  Id. 
s.  7. — 1'».  In  case  of  the  removal  of  the 
governor  from  office,  or  of  bis  death  or 
resignation,  the  duties  of  the  office  shall 
devolve  on  the  speaker  of  the  senate; 
ami  in  case  of  a vacancy  in  the  office  of 
the  latter,  on  the  speaker  of  the  house 
of  representatives.  Id.  s.  12. 

9.  — 3d.  The  jut! icial  power  of  the 
state  Is  vested,  by  the  sixth  article  of  the 
constitution,  in  one  supreme  court ; in 
such  inferior  courts  as  the  legislature 
shall,  from  time  to  time,  ordain  ami  es- 
tablish, and  the  judges  thereof;  and  in 
justices  of  the  peace.  The  legislature 
may  also  vest  such  jurisdiction  us  may  be 
deemed  necessary  iu  corporation  courts. 

10.  — 1.  The  supremo  court  shall  be 
composed  of  three  judges;  one  of  whom 
shall  reside  in  eaeli  of  the  grand  divi- 
sions of  the  state.  The  judges  shall  be 
thirty-live  years  of  age,  and  shall  be 
elected  for  the  term  of  twelve  years. 
The  jurisdiction  of  the  supreme  court  shall 
be  appellate  only,  under  such  restric- 
tions and  regulations  as  may,  from  time 
to  time,  be  prescribed  by  law : but  it 
may  possess  such  other  jurisdiction  as  is 
now  conferred  by  law  on  the  present  su- 
preme court.  'Hie  concurrence  of  two 
of  the  judges  shall  be  necessary  to  a de- 
cision. Said  courts  shall  he  held  at  one 
place,  and  at  one  place  only,  in  each  of 
the  three  grand  divisions  of  the  state,  j 


11.  — 2.  The  judges  of  such  inferior 
courts  as  the  legislature  may  establish, 
shall  be  thirty-live  years  of  age,  and 
shall  be  elected  for  eight  years.  The 
jurisdiction  of  such  iuferior  courts  shall 
be  regulated  by  law.  The  judges  shall 
not  charge  juries  with  regard  to  matters 
of  fact,  but  may  state  the  testimony  and 
declare  the  law.  They  shall  have  power 
in  all  civil  cases  to  issue  writs  of  orlio- 
rtiri  to  remove  any  cause  or  transcript 
thereof,  from  any  inferior  jurisdiction, 
into  said  court,  ou  sufficient  cause,  sup- 
ported by  oath  or  affirmation. 

12.  — 3.  Judges  of  the  courts  of  law 
‘ and  equity  are  appointed  by  a joint  vote 
of  both  houses  of  the  general  assembly ; 
but  courts  may  be  established  to  be 
holdcu  by  justices  of  the  peace. 

13.  — I.  The  judges  of  the  supreme 
court  and  iuferior  courts  shall,  at  stated 
times,  receive  a compensation  for  their 
services,  to  be  ascertained  by  law,  which 
shall  not  be  increased  nor  diminished, 
during  the  time  for  which  they  are 
elected.  They  shall  not  bo>  allowed  any 
foes  or  perquisites  of  office,  uor  hold  any 
other  office  of  trust  or  profit  under  this 
state  or  the  United  States. 

T KX ( ) K,  pleudiny.  This  word  applied 
to  an  instrument  in  pleading,  signilies 
an  exact  copy;  it  differs  from  purport, 
(■q.  v.);  2 Phil.  Ev.  99;  2 Russ,  on  Ur. 
3 (Jo ; 1 Chit.  Cr.  Law,  235 ; 1 Mass. 
203;  1 East,  R.  180,  and  the  cases 
| cited  in  the  notes.  Iu  chancery  practice 
by  tenor  is  understood  a certified  copy  of 
records  of  other  courts  removed  into 
chancery  by  certiorari.  Gresl.  Ev.  309. 

TENURE,  estate. is  the  manner  iu 
which  lands  or  tenements  are  holdcu. 

2.  — According  to  the  English  law,  all 
lauds  arc  held  mediately  or  immediately 
from  the  king,  as  lord  paramount  and 
supreme  proprietor  of  all  the  lands  in 
the  kingdom.  Co.  Litt.  1 b,  (55  a;  2 El. 
Com.  Iu5. 

3.  — The  idea  of  tenure  pervades,  to  a 
considerable  degree,  the  law  of  real  pro- 
perty in  the  several  states;  the  title  to 
iuiul  is  essentially  allodial,  and  every 
tenaut  in  fee  simple  has  an  absolute  and 
perfect  title,  yet  iu  technical  language, 
his  estate  is  called  an  estate  in  fee  siw- 
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pie,  and  the  tenure  free  and  common 
:i  l\,  nr,  (’um.  L'S9,  -Jim.  In 
the  states  formed  out  of  the  North  West- 
ern Territory,  it  seems  that  the  doctrine 
of  tenures  is  not  iu  force,  and  that  real 
estate  is  owned  by  an  absolute  and  allo- 
dial title.  This  is  owing  to  the  wise 
provisions  on  this  subject,  contained  in 
the  celebrated  Ordinance  of  1787.  Am. 
•Tur.  No.  *21,  p.  !)4,  5.  In  New  York, 
1 Rev.  St.  718;  Pennsylvania,  5 Rawlc, 
R.  112;  Connecticut,  1 Rev.  L.  348; 
and  Michigan,  Mich.  L.  393,  feudal  ten- 
ures have  been  abolished,  ami  lands  are 
held  by  ullodiui  titles.  South  Carolina 
has  adopted  the  statute,  1*2  C.  2,  c.  *24, 
which  established  in  England  the  tenure 
of  free  and  common  socage.  1 Brev. 
Pig.  130.  Vide  Wright  on  Tenures; 
Pro.  h.  t. ; Treatises  of  Feuds  and  Ten- 
ures by  Knight’s  service ; 20  A' in.  Ab. 
201  ; Com.  Big.  h.  t.;  Bac.  Ab.  h.  t. ; 
Thom.  Co.  Pitt.  Index,  h.  t. ; Sulliv. 
Lect.  Index,  h.  t. 

TENSE.  A term  used  in  grammar 
to  denote  the  distinction  of  time. 

2.  — The  acts  of  a court  of  justice 
ought  to  be  in  the  present  tense;  as, 
“pneceptumeat,”  not  “ prceceptum  fuitj” 
but  the  acta  of  the  party  may  be  in  the 
preterperfect  tense,  as  “ venit  et  protulit 
hie  in  curia  quundum  qucrelam  suam;” 
and  the  continuances  are  in  the  preter- 
perfect tense ; as,  “ vencrunt,”  not  " ve- 
niuut.”  1 Mod.  81. 

3.  — The  contract  of  marriage  should 
be  made  in  language  in  the  present  tense. 
6 Bitm.  Rep.  405.  Vide  1 Saund.  393, 
n.  1. 

TERCE,  in  the  law  of  Scotland , is  a 
life-rent  competent  by  law  to  widows  who 
have  not  accepted  of  special  provisions 
in  the  third  part  of  the  heritable  subjects 
in  which  the  husband  died  infeft. 

2. — The  teroe  takes  place  only  where 
the  marriage  has  subsisted  fora  year  and 
day,  or  where  a child  has  been  born  alive 
of  it.  No  teree  is  due  out  of  lands  in 
which  the  husband  was  not  infeft,  unless 
in  case  of  a fraudulent  omission.  Or. 
423,  § *27 ; St.  2,  G,  10.  The  teree  is 
not  limited  to  lands,  but  extends  to 
tcinds,  and  to  servitudes  and  other  bur- 
dens affecting  lands.  Ersk.  Pr.  L.  Scot. 


11.  *2,  t.  9,  s.  2G,  27  ; Burge  on  the  Confl. 
of  Laws,  429  to  435. 

TERM,  construction . Word;  expres- 
sion; speech. 

*2. — -Tonus  or  words  are  characters  by 
which  we  announce  our  sentiments,  and 
make  known  to  others  things  with  which 
we  arc  acquainted  These  must  be  pro- 
perly  construed  or  interpreted  in  order 
to  understand  the  parties  using  them. 
Vide  Construction;  Interpretation : 

Word. 

Term,  in  contracts.  This  word  is  used 
in  the  civil  law  to  denote  the  space  of 
time  granted  to  the  debtor  for  discharg- 
ing his  obligation;  there  are  express 
terms  resulting  from  the  positive  stipu- 
lations of  the  agreement,  as,  where  one 
undertakes  to  pay  a certain  sum  on  a 
certain  day ; and  also  terms  which  tacitly 
result  from  the  nature  of  the  things 
which  are  the  object  of  the  engagement, 
or  from  the  place  where  the  act  is  agreed 
to  be  done.  For  instance,  if  a builder 
engage  to  construct  a house  for  me,  I 
must  allow  a reasonable  time  for  fulfil- 
ling his  engagement. 

2. — A term  is  either  of  right  or  of 
grace ; when  it  makes  part  of  the  agree- 
ment and  is  expressly  or  tacitly  included 
in  it,  it  is  of  right;  when  it  is  not  part 
of  the  agreement,  it  is  of  grace;  as  if 
it  is  not  afterwards  granted  by  the  judge 
at  the  requisition  of  the  debtor.  Potn. 
on  Oblig.  1*.  2,  e.  3,  art.  3. 

Term,  estates,  signifies  the  limitation 
of  an  estate,  as  a term  for  years,  for  life, 
and  the  like.  The  word  term  does  not 
merely  signify  the  time  specified  iu  the 
lease,  but  the  estate  also  and  interest  that 
posses  by  that  lease;  and  therefore  the 
term  may  expire  during  the  continuance 
of  the  time,  as  by  surrender,  forfeiture 
and  the  like.  2 Bl.  Com.  145 : 8 Pick. 
It.  339. 

Term,  practice.  The  space  of  time 
during  which  a court  holds  a session; 
sometimes  the  term  is  a monthly,  at 
others  it  is  a quarterly  period,  according 
to  the  constitution  of  the  court. 

2. — The  whole  term  is  considered  as 
but  one  day,  so  that  the  judges  may  at 
any  time  during  the  term,  revise  their 
judgments.  In  the  computation  of  the 
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term  nil  adjournments  are  to  be  included. 
9 Watts,  R.  200.  Courts  are  presumed 
to  know  judicially  when  their  terms  are 
required  to  be  hold  by  public  law.  4 Dev. 
R.  427.  See,  generally,  Peek,  R.  82; 
0 Yerg.  R.  805;  7 Yerg.  R.  305;  6 
Rand.  R.  704;  2 Cowon,  R.  445;  1 
Cowcn,  R.  58 ; 5 Binn.  It.  389 ; 4 S. 
&l  R.  507;  5 Mass.  R.  195,  435. 

TkIIM  ATTENDANT  on  THE  INHERI- 
TANCE. This  phrase  is  used  in  the  Eng- 
lish courts  of  equity,  to  signify  that 
when  a term  has  been  created  for  a par- 
ticular purpose,  which  is  satisfied,  and 
the  instrument  by  which  it  is  created 
does  not  provide  for  a cesser  of  the  term, 
on  the  happening  of  the  event,  the  bene- 
fit in  it  becomes  subject  to  the  rules  of 
equity,  and  must  bo  nu added  and  dis- 
posed of  according  to  the  equitable  in- 
terests of  all  persons  having  claims  upon 
the  inheritance;  and,  when  the  purposes 
of  the  trust  are  satistied,  the  ownership 
of  the  term  belongs  in  equity,  to  the 
owner  of  the  inheritance,  whether  de- 
clared by  the  origiuul  conveyance  to 
attend  it  or  not. 

2. — Terms  attendant  on  the  inheri- 
tance are  but  little  known  in  the  United 
States.  1 Hill.  Ab.  243. 

Term  probatory.  A probatory  term 
is  the  time  during  which  evidence  may 
be  taken  in  a cause.  Vide  Probatory 
term. 

Term  for  years.  An  estate  for 
years,  (q.  v.)  and  the  time  during  which 
such  estate  is  to  be  held,  arc  eaeli  called 
a term ; hence  the  term  may  expire  be- 
fore the  time,  as  by  a surrender.  Co. 
Litt.  45.  If,  for  example,  a conveyance 
be  made  to  Peter  for  three  years,  and 
after  the  expiration  of  the  said  term,  to 
Paul  for  six,  and  Peter  surrenders  or 
forfeits  his  term  after  one  year,  Paul’s 
estate  takes  effect  immediately;  if,  on 
the  contrary,  the  language  had  been 
after  the  expiration  of  the  said  time,  or 
of  the  said  three  years,  the  result  would 
have  been  different,  and  Paul’s  estate 
would  not  have  taken  effect  till  the  end 
of  such  time,  notwithstanding  the  for- 
feiture or  surrender. 

2. — Whatever  be  its  duration,  a term 
for  years  is  less  than  an  estate  for  life. 


If,  therefore,  the  same  person  have  a 
term  for  years  and  an  estate  for  life  im- 
mediately succeeding  it,  the  term  is 
merged  ; but  if  the  order  of  the  estates 
be  reversed,  that  is,  if  the  greater  pre- 
cede the  less,  there  is  no  merger.  Co. 
Litt.  54  b;  Yin.  Ab.  Merger,  E 4 and 
G 18  j Godb.  51  ; Biss,  on  Est.  c.  8, 
s.  1,  n.  3,  p.  186.  Vide  Estate  for 
years ; Leases. 

TERMINUM.  In  the  civil  law,  says 
Spclman,  this  word  signifies  a day  set  to 
the  defendant,  aud,  in  that  sense,  Brac- 
ton,  Glanville  and  some  others  some- 
times use  it.  Reliquiae  Speluiuniauae, 
p.  71  ; Beanies'  Gl.  27  u. 

TERMINI’S  A QUO.  The  starting 
point  of  a private  way  is  so  called. 
Hamm.  N.  P.  19G. 

Terminus  ad  quem.  The  point  of 
termination  of  a private  way  is  so  called. 

TERMOR.  One  who  holds  lauds 
and  tenements  for  a term  of  years  or 
life.  Litt.  sect.  100;  4 Tyr.  501. 

TER  RE-TEN  A NT,  or  improperly 
tertenant.  One  who  has  the  actual  pos- 
session of  land ; but  in  a more  technical 
sense,  he  who  is  seised  of  the  land ; and, 
in  the  latter  sense  the  owner  of  the  land, 
or  the  person  seised,  is  the  terre-tenant, 
and  not  the  lessee.  4 W.  S.  250; 
Bac.  Ab.  Uses  and  Trusts,  in  pr.  It 
has  been  holdeu  that  mere  occupiers  of 
the  land  arc  not  terre-tenants.  .See  16 
S.  & R.  432 ; 3 Peuna.  229  ; 2 Sauud. 
7,  n.  4 ; 2 Bl.  Com.  91,  328. 

TERRIER,  EwjL  law.  A roll,  cata- 
logue or  survey  of  lands,  belonging 
either  to  a single  person  or  a town,  in 
which  are  stated  the  quantity  of  acres, 
the  names  of  the  tenants,  aud  the  like. 

2. — By  the  ecclesiastical  law  an  in- 
quiry is  directed  to  be  made  from  time 
to  time,  of  the  temporal  rights  of  the 
clergyman  of  every  parish,  and  to  be 
returned  into  the  registry  of  the  bishop; 
this  return  is  denominated  a terrier.  1 
Phil.  & Am.  Ev.  002,  603. 

TERRITORIAL  COURTS,  are  the 
courts  established  in  the  territories  of  the 
United  States.  Vide  Courts  of  the 
United  States. 

TERRITORY,  Is  a part  of  a country, 
separated  from  the  rest,  and  subject  to  a 
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particular  jurisdiction.  In  the  sense  it 
is  used  in  the  constitution  of  the  United 
States,  it  sign i lies  a portion  of  the  coun- 
try subject  to  and  belonging  to  the 
United  States,  winch  is  not  within  the 
boundary  of  any  of  them. 

2.  — The  constitution  of  the  United 
States,  art.  4,  s.  3,  provides,  that  “ the 
congress  ahull  have  power  to  dispose  of, 
and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other 
property  of  the  United  States  ; and  no- 
thing in  this  constitution  shall  lx*  con- 
strued, so  as  to  preclude  the  claims  of 
the  United  States  or  of  any  state.” 

3.  — Congress  possesses  the  power  to 
erect  territorial  governments  within  the 
territory  of  the  United  States  ; the  power 
of  congress  over  such  territory  is  exclu- 
sive and  universal,  ami  their  legislation 
is  subject  to  no  control,  unless  in  the 
case  of  ceded  territory,  as  fur  as  it  may 
be  affected  by  stipulations  in  the  ces- 
sions, or  by  the  ordinance  of  1787,  3 
Story’s  L.  U.  S.  2073,  under  which  any 
part  of  it  has  been  settled.  »Story  on  the 
Const.  § 1 322 ; Rawle  on  the  Const 
237  ; 1 Kent's  Com.  243,  351) ; 1 Pet 
S.  C.  Hep.  511,  542,  517. 

4.  — Oregon  is  the  only  organized 
territory  of  the  United  States.  Vide 
Court*  of  the  United  Mates. 

TERROR.  That  state  of  the  mind 
which  arises  from  the  event  or  pheno- 
menon that  may  serve  as  a prognostic  of 
some  catastrophe ; affright  from  appa- 
rent danger. 

2.  — One  of  the  constituents  of  the  j 
offence  of  riot  is  that  the  acts  of  the  per- 
sons engaged  in  it  should  be  to  the  terror 
of  the  people,  as  a show  of  arms,  threat- 
ening speeches,  or  turbulent  gestures  ; 
hut  it  is  not  requisite,  in  order  to  consti- 
tute this  crime,  that  personal  violence 
should  he  committed.  3 Camp.  K.  369; 

1 Hawk.  1’.  C.  c.  65,  s.  5;  4C.  k P. 
373;  S.  C.  19  E.  C.  L.  R.  425;  4 U. 
& P.  538  ; S.  C.  19  E.  C.  L.  R.  516. 
Vide  Kobe's  R.  109;  Dalt.  Just.  c. 
186;  19  Vin.  Ab.  Riots  (A)  8. 

3.  — To  constitute  a forcible  entry,  1 
Russ.  Cr.  287,  the  act  must  he*  accom- 
panied with  circumstances  of  violeueo  or  I 
terror ; and  in  order  to  make  the  crime 


of  robbery,  there  must  be  violence  or 
putting  in  fear,  hut  both  these  circum- 
stances need  not  concur.  4 Binn.  R. 
379.  Vide  Riot;  Robbery ; Rutting  in 
fear. 

TEST,  something  by  which  to  ascer- 
tain the  truth  respecting  another  thing. 
Vide  Religious  Test. 

TESTACY.  The  state  of  condition 
of  dying  after  making  a will,  which  was 
vadid*  at  the  time  of  testator's  death. 

TESTAMENT,  a term  used  in  the 
civil  law,  is  the  appointment  of  am  ex- 
ecutor or  testamentary  heir,  according 
to  the  formalities  prescribed  by  law. 
Doinait,  Uiv.  1,  tit.  1,8.  1. 

2.  — At  first  there  were  only  two  sorts 
of  testaments  among  the  Komains;  that 
called  calatis  comitiis,  and  another  called 
in  procinctu.  (See  below.)  In  the 
course  of  time  these  two  sorts  of  testa- 
ment having  become  obsolete,  a third 
form  was  introduced,  called  /x*r  rrs  d 
libram,  which  was  a fictitious  sale  of 
the  inheritance  to  the  heir  apparent. 
The  inconveniences  which  were  experi- 
enced from  these  fictitious  sales  again 
changed  the  form  of  testaments;  and 
the  pnetor  introduced  another  which 
required  the  seal  of  seven  witnesses.  The 
emperors  having  increased  the  solemni- 
ties of  these  testaments,  they  were  called 
written  or  solemn  testaments,  to  distin- 
guish them  from  nuncupative  testaments 
which  could  he  made  without  writing. 
Afterwards  military  testaments  were  in- 
troduced in  favour  of  soldiers  actually 
engaged  in  military  service. 

3.  — Among  the  civilians  there?  arc 
various  kinds  of  testaments,  the  principal 
of  which  are  mentioned  below. 

4.  — A civil  testament  is  one  mado 
a<reoreling  to  all  the  forms  prescribed  by 
law,  in  contradistinction  to  a military 
testament,  in  making  which  some  of  the 
forms  may  be  dispensed  with.  Civil  tes- 
taments are  more  ancient  thau  military 
ones  ; the  former  were  in  use  during  the 
time  of  Romulus,  the  latter  were  intro- 
duced during  the  time  of  Coriolanus. 
.See  Hist,  de  la  Jurisp.  Rom.  do  M. 
Terrason,  p.  119. 

5.  — A common  testament  is  one 
which  is  made  jointly  by  several  per- 
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sons.  Such  testaments  are  forbidden  iu 
Louisiana,  Civ.  Code  of  Lo.  art.  15G5, 
and  by  the  laws  of  France,  Code  Civ. 
90S,  in  the  same  words,  namely,  “A  tes- 
tament cannot  be  made  by  the  same  act, 
by  two  or  more  persons,  either  for  the 
benefit  of  a third  person,  or  under  the 
title  of  a reciprocal  or  mutual  disposition. 

G. — A testament  eulati*  eomitiU,  or 
made  iu  the  comitia,  that  is,  the  assembly 
of  the  llomau  people,  was  an  ancient  ; 
manner  of  making  wills  used  in  times  of  J 
peace  among  the  Romans.  The  comitia 
met  twice  a year  for  this  purpose.  Those 
who  wished  to  make  such  testaments 
caused  to  be  convoked  the  assembly  of 
the  people  by  these  words,  calatis  eomi- 
tiis.  None  could  make  such  wills  that 
were  uot  entitled  to  be  at  the  assemblies 
of  the  people.  This  form  of  testaiueut 
was  repealed  by  the  law  of  the  Twelve 
Tables. 

7.  — Testament  a b irato,  a term  used 
in  the  civil  law.  A testament  ab  irato, 
is  that  made  in  a gust  of  passion  or 
hatred  against  the  presumptive  heir, 
rather  than  from  a desire  to  benefit  the 
devisee.  W hen  the  facts  of  unrcxsonuhlc 
anger  are  proved,  the  will  is  annulled  as 
unjust,  and  as  uot  having  been  freely 
made.  Vide  Ab  iraio. 

8.  — A mystic  testament  is  also  called 
a solemn  testament,  because  it  requires 
more  formality  tbau  a nuncupative  tes- 
tament ; it  is  a form  of  making  a will, 
which  consists  principally  in  enclosing  it 
iu  an  euvelopc  and  scaling  it  iu  the  pre- 
sence of  witnesses. 

9.  — This  kind  of  testament  is  used  iu 
Louisiana.  The  following  are  the  pro- 
visions of  the  Civil  Code  of  that  state  on 
the  subject,  namely  : the  mystic  or  secret 
testament,  otherwise  called  the  close  tes- 
tament, is  made  in  the  following  manner : 
The  testator  must  sign  his  dispositions, 
whether  he  has  written  them  himself,  or 
has  caused  them  to  be  written  by  an- 
other person.  The  paper  containing 
those  dispositions,  or  the  paper  serving 
as  their  envelope,  must  be  closed  and 
sealed.  The  testator  shall  present  it 
thus  closed  and  sealed  to  the  notary  and 
to  seven  witnesses,  or  be  shall  cause  it  to 
be  closed  and  sealed  iu  their  presence ; 
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then  he  shall  declare  to  the  notary,  in 
the  presence  of  the  witnesses,  that  that 
paper  contains  his  testament  written  by 
himself,  or  by  another  by  his  direction, 
and  signed  by  him,  the  testator.  The 
notary  shall  then  draw  up  the  act  of 
superscription,  which  shall  be  written  on 
that  paper,  or  on  the  sheet  that  serves 
as  its  envelope,  and  that  aet  shall  be 
signed  by  the  testator,  and  by  the  notary 
and  the  witnesses.  Art.  1577,  5 M.  R. 
182.  All  that  is  above  prescribed  shall 
be  doue  without  iuterruptiou  or  turning 
aside  to  other  acts ; and  in  case  the  tes- 
tator, by  reason  of  any  hindrance  that 
has  happened  since  the  signing  of  the 
testament,  cannot  sign  the  aet  of  super- 
scription, mention  shall  be  made  of  the 
declaration  made  by  him  thereof,  without 
its  being  necessary,  in  that  ease,  to  in- 
crease the  number  of  witnesses.  Art. 
1578.  Those  who  know  not  how,  or  arc 
not  able  to  write,  aud  those  who  know 
not  how,  or  are  not  able  to  sign  their 
names,  cannot  make  dispositions  in  the 
form  of  the  mystic  will.  Art.  1579.  If 
any  oue  of  the  witnesses  to  the  act  of 
superscription  knows  not  how  to  sign, 
express  mention  shall  be  made  thereof. 
In  all  cases  the  aet  must  be  signed  by  at 
least  two  witnesses.  Art.  1580. 

10.  — Nuncupative  testament,  a term 
used  in  the  civil  law.  A nuncupative 
testament  was  one  made  verbally,  in  the 
presence  of  seven  witnesses ; it  was  uot 
necessary  that  it  should  have  been  iu 
writing ; the  proof  of  it  was  by  parol 
evideuce. 

11.  — In  Louisiana,  testaments,  whe- 
ther nuncupative  or  mystic,  must  be 
drawn  up  iu  writing,  either  by  the  tes- 
tator himself,  or  by  some  other  person 
under  his  dictation.  Civil  Code  of  Lo. 
art.  15G8.  The  custom  of  making  ver- 
bal statements,  that  is  to  say,  resulting 
from  the  mere  deposition  of  witnesses, 
who  were  present  when  the  testator  made 
known  to  them  his  will,  without  his 
having  committed  it,  or  caused  it  to  be 
committed  to  writing,  is  abrogated.  Ib. 
art.  15G9.  Nuncupative  testaments  may 
be  made  by  public  aet,  or  by  aet  under 
private  signature,  lb.  art.  1570.  See 
Will,  nuncupative. 
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12. — Olographic  testament,  a terra 
used  in  flic  civil  law.  The  olographic 
testament  is  that  which  is  written  wholly 
by  the  testator  himself.  In  order  to  be 
valid,  it  must  be  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator. 
It  is  subject  to  no  other  form.  See 
Civil  Code  of  Co.  art.  1581. 

TESTATE,  one  who  dies  having 
made  a testament;  a testator.  This 
wort!  is  used  in  this  sense,  in  the  aet  of 
the  legislature  of  Pennsylvania,  enti- 
tled “ An  act  relative  to  dower  and  for 
other  purposes.”  Sect.  2,  5 Sra.  Laws, 
257. 

TESTATOR.  One  who  has  made  a 
testament  or  will. 

2. — In  general  all  persons  may  be  tes- 
tators. But  to  this  rule  there  are  various 
exceptions.  First,  persons  who  are  de- 
prived of  understanding  cannot  make 
wills;  idiots,  lunatics  and  infants,  are 
among  this  class.  Secondly,  persons  who 
have  understanding,  but  being  under  the 
power  of  others,  cannot  freely  exercise 
their  will ; and  this  the  law  presumes  to 
be  the  case  with  a married  woman,  and, 
therefore,  she  cannot  make  a will  without 
the  express  consent  of  her  husband  to 
the  particular  will.  When  a woman 
makes  a will  under  some  general  agree- 
ment on  the  part  of  the  husband  that  she 
shall  make  a will,  the  instrument  is  not 
properly  a will,  but  a writing  in  the 
nature  of  a will  or  testament.  Thirdly, 
persons  who  are  deprived  of  their  free 
will  cannot  make  a testament ; as,  a per- 
son in  duress.  2 Bl.  Com.  497.  See 
Devisor  ; Duress  ; Feme  covert  ; Idiot ; 
Influence  ; Parties  to  Contracts  ; Testa- 
ment ; Wife  ; Will, 

TESTATUM,  practice , is  the  name 
of  a writ  which  is  issued  by  the  court  of 
one  couuty,  to  the  sheriff  of  another 
county,  in  the  same  state,  when  the  de- 
feudaut  cannot  be  found  in  the  county 
where  the  court  is  located  ; for  example, 
after  a judgment  has  been  obtained,  and  a 
ca.  ta.  has  been  issued,  which  has  been  re- 
turned non  est  inventus,  a testatum  ca.  sa. 
may  he  issued  by  the  sheriff  of  the 
county  where  the  defendant  is.  Vide 
20  Yin.  Ab.  259 ; 7 Com.  Dig.  424. 

Testatum,  conveyancing , is  that  part 


of  a deed  which  commences  with  the 
words  “ this  indenture  witnesseth.” 

TESTE,  practice.  The  teste  of  a writ 
is  the  concluding  clause,  commencing 
with  the  word  witness,  &c. 

2. — The  aet  of  congress  of  May  8, 
1792,  1 Story’s  Laws  U.  S.  257,  directs 
that  all  writs  and  process  issuing  from 
the  supreme  or  a circuit  court,  shall  bear 
teste  of  the  chief  justice  of  the  supreme 
court,  or  if  that  office  he  vacant,  of  the 
associate  justice  next  in  precedence ; and 
that  all  writs  or  process  issuing  from  a 
district  court,  shall  hear  test  of  the  judge 
of  such  court,  or  if  the  said  office  be 
vacant,  of  the  clerk  thereof.  Vide  Scrg. 

I Const.  I jaw,  Index,  h.  t. ; 20  Vin.  Ab. 
262  ; 8teph.  Plead.  25. 

TESTIMONIAL  PROOF,  civ.  law. 
This  word  is  used  in  the  same  sense  we 
use  jmrol  evidence , and  in  contradistinc- 
tion to  literal  proof  \ which  is  written 
evidence. 

TESTIMONY,  evidence,  the  state- 
ment made  by  a witness  under  oath  or 
affirmation.  Vide  Bill  to  perjtetuate  tes- 
timony. 

TESTMOIGNE.  This  is  an  old  and 
barbarous  French  word  signifying  in  the 
old  books,  evidence.  Com.  Dig.  k.  t. 

TEXAS.  The  name  of  one  of  tho 
new  states  of  the  United  States  of  Ame- 
rica. Texas  was  an  independent  republic. 
By  the  joint  resolution  of  congress  of 
March  1,  1845,  congress  gave  consent 
| that  the  republic  of  Texas  might  be 
erected  into  a new  state,  to  be  called  the 
state  of  Texas,  with  a republican  form 
of  govern  men  t to  he  adopted  by  the 
people.  And  by  the  joint  resolution  of 
congress  of  the  29th  day  of  December, 
1845,  tho  state  of  Texas  was  admitted 
into  the  union  on  an  equal  footing  with 
the  original  states  in  all  respects  what- 
ever. 

2.  — The  constitution  of  the  state  was 
adopted  in  convention  by  the  deputies  of 
the  people  of  Texas,  at  the  city  of  Aus- 
tin, the  27th  day  of  August,  1845. 

3.  — By  the  second  article,  it  is  pro- 
vided that  the  powers  of  the  government 
of  the  state  of  Texas  shall  he  divided  into 
three  distinct  departments,  and  each  of 
them  be  conlided  to  a separate  body  of 
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magistracy,  to  wit : those  which  are  legis- 
lative, to  one  ; those  which  are  executive, 
to  another  ; ami  those  which  are  judicial, 
to  another ; aud  no  person,  or  collection 
of  persons,  being  of  one  of  those  depart- 
ments, shall  exercise  any  power  properly 
attached  to  cither  of  the  others,  except 
in  the  instances  herein  expressly  per- 
mitted. 

4.  — § 1.  In  considering  the  ley  Mo- 
tive [tower,  it  will  be  proper  to  consider, 
1,  the  qualification  of  voters;  2,  the 
rights  of  members  of  the  legislature ; 3, 
the  senate ; 4,  the  house  of  representa- 
tives. 

5.  — 1.  I5y  sections  1st  and  2d  it  is 
declared  that  every  free  male  person  who 
shall  have  attained  the  age  of  twenty- 
one  years,  and  who  shall  be  a citizen  of 
the  United  States,  or  who  is,  at  the  time 
of  the  adoption  of  this  constitution  by 
the  congress  of  the  United  States,  a citi- 
zen of  the  republic  of  Texas,  and  shall 
have  resided  in  this  state  one  year  next 
preceding  an  election,  and  the  hist  six 
months  within  the  district,  county,  city, 
or  town  in  which  he  offers  to  vote,  (In- 
dians not  taxed,  Africans,  and  the 
descendants  of  Africans,  excepted,)  shall 
be  deemed  a qualified  elector;  and  should 
such  qualified  elector  happen  to  be  in 
any  other  county  situated  in  the  district 
in  which  he  resides  at  the  time  of  an 
election,  he  shall  be  permitted  to  vote 
for  any  district  officer  : Provided,  That 
the  qualified  electors  shall  be  permitted 
to  vote  any  where  in  the  state  for  state 
officers  : And  provided  further , That  no 
soldier,  seaman,  or  marine,  in  the  army 
or  navy  of  the  United  States,  shall  be 
entitled  to  vote  at  any  election  created  by 
this  constitution. 

Sect.  2. — All  free  male  persons  over 
the  age  of  twenty-one  years,  (Indians 
not  taxed,  Africans,  and  descendants  of 
Africans,  excepted,)  who  shall  have  re- 
sided six  mouths  in  Texas  immediately 
preceding  the  acceptance  of  this  constitu- 
tion by  the  congress  of  the  United 
States,  shall  be  deemed  qualified  electors. 

6.  — 2.  The  powers  of  the  two  houses 
are  defined  by  the  following  sections  of 
the  third  article,  namely  : 

Sec.  12.  The  house  of  representatives, 


when  assembled,  shall  elect  a speaker 
and  its  other  officers ; and  the  senate 
shall  choose  a president  for  the  time 
being,  and  its  other  officers.  Each  house 
shall  judge  of  the  qualifications  and 
elections  of  its  own  numbers;  but  con- 
tested elections  shall  be  determined  in 
such  manner  as  shall  be  directed  by  law. 
Two-thirds  of  each  house  shall  constitute 
a quorum  to  do  business,  but  a smaller 
number  may  adjourn  from  day  to  day, 
and  compel  the  attendance  of  absent 
members,  in  such  manner  and  under 
such  penalties  as  each  house  may  pro- 
vide. 

Sec.  13.  Each  house  may  determine 
the  rules  of  its  own  proceedings;  punish 
members  for  disorderly  conduct ; and 
with  the  consent  of  two  thirds,  expel  a 
member,  but  not  a second  time  for  tlio 
same  offence. 

Sec.  14.  Each  house  shall  keep  a 
journal  of  its  own  proceedings,  and  pub- 
lish the  same;  aud  the  yeas  and  nays  of 
the  members  of  either  house  on  auy 
question  shall,  at  the  desire  of  any  three 
members  present,  be  entered  on  the 
journals. 

See.  16.  Senators  and  representatives 
shall  in  all  cases,  except  in  treason, 
felony,  or  breach  of  the  peace,  be  privi- 
leged from  arrest  during  the  session  of 
the  legislature  ; and,  in  going  to  and  re- 
turning from  the  same,  allowing  one 
day  for  every  tweuty  miles  such  member 
may  reside  from  the  place  at  which  the 
legislature  is  convened. 

Sec.  17.  Each  house  may  punish, 
by  imprisonment  during  the  session, 
any  person,  not  a member,  for  disrespect- 
ful or  disorderly  conduct  in  its  presence, 
or  for  obstructing  any  of  its  proceedings, 
provided  such  imprisonment  shall  not, 
at  any  one  time,  exceed  forty-eight  hours. 

See.  18.  The  doors  of  each  house 
shall  be  kept  open. 

7.  — 3.  The  stnuite  will  be  considered 
by  taking  a view,  1,  of  the  qualifications 
of  senators ; 2,  of  the  time  of  their  elec- 
tion ; 3,  of  the  length  of  their  service ; 
4,  by  whom  chosen. 

8.  — 1st,  The  11th  section  of  the  3d 
article  of  the  constitution  directs  that 
no  person  shall  be  a senator  unless  ho 
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bo  a citizen  of  the  United  States,  or  at 
the  time  of  the  acceptance  of  this  con- 
stitution by  the  congress  of  the  United 
States  u citizen  of  the  republic  of  Texas, 
and  shall  have  Item  an  inhabitant  of  this 
state  three  years  next  preceding  the  elec- 
tion ; and  the  last  year  thereof  a resident 
of  the  district  for  which  he  shall  be 
chosen,  aral  have  attained  the  age  of 
thirty  years. 

9.  — 2d.  Elections  are  to  be  held  at 
such  times  and  plnecs  as  are  now  or  may 
hereafter  be  designated  by  law.  Art.  3, 
8.  7. 

10.  — 3d.  Senators  are  duly  elected 
for  four  years. 

1 1 .  — 4th.  Senators  arc  chosen  by  the 
qua  lifted  electors. 

12.  — 1.  The  Haute  of  Representatives 
will  be  considered  in  the  same  order 
which  has  beeu  observed  in  speaking  of 
the  senate. 

13.  — 1st.  lly  the  6th  section  of  the 
3d  article  of  the  constitution  it  is  de- 
clared that  no  person  shall  be  a repre- 
sentative unless  he  he  a citizen  of  the 
United  States,  or  at  the  time  of  the 
adoption  of  this  constitution  a citizen  of 
the  republic  of  Texas,  and  shall  have 
beeu  an  inhabitant  of  this  state  two  years 
next  preceding  his  election,  and  the  last 
year  thereof  a citizen  of  the  county,  city, 
or  town  for  which  he  shall  be  chosen, 
and  shall  have  attained  the  age  of  twenty- 
one  years  at  the  time  of  his  election. 

14.  — 2d.  Elections  are  to  be  held  at 
such  times  and  places  as  arc;  now  or  may 
hereafter  be  designated  by  law.  Art.  o, 
s.  7. 

15.  — 3d.  The  members  of  the  house 
of  representatives  hold  their  office  for 
two  years  from  the  day  of  the  general 
election  ; and  the  sessions  of  the  legisla- 
ture shall  be  biennial,  at  such  times  as 
shall  1x5  prescribed  by  law.  Art.  3,  s.  5. 

16.  — 4th.  The  members  of  the  house 
of  representatives  shall  be  ebosen  by  the 
q uni i tied  electors.  Art.  3,  s.  5. 

17.  — § 2.  The  judicial  power  is  vested 
iu  one  supreme  court,  in  district  courts, 
and  in  such  inferior  courts  as  the  legis- 
lature may  from  time  to  time  ordain  and 
establish;  and  such  jurisdiction  may  lx; 
vested  iu  corporation  courts  us  may  be 


deemed  necessary,  and  be  directed  by 
law.  Art.  4,  s.  1.  Each  of  these  will 
be  separately  considered. 

18.  — 1.  The  supreme  court  will  be  • 
considered  by,  1,  taking  a view  of  the 
appointment  of  the  judges,  and  the  time 
during  which  they  hold  their  office;  2, 
the  organization  of  the  court;  3,  its 
jurisdiction. 

19.  — 1st.  The  governor  shall  nomi- 
nate, ami,  by  and  with  the  advice  and 
consent  of  two  thirds  of  the  senate  shall 
appoint  the  judges  of  the  supreme  and 

I district  courts,  and  they  shall  hold  their 
offices  for  six  years.  Art.  4,  8.  5. 

| 20. — 2d.  The  supreme  court  shall 

consist  of  a chief  justice  and  two  asso- 
ciates, any  two  of  whom  shall  form  a 
quorum.  Art.  4,  s.  2.  It  appoints  its 
own  clerk. 

21.  — 3d.  The  3d  section  of  the  4th 
article  of  the  constitution  declares  that 
the  supreme  court  shall  have  appellate 
jurisdiction  only,  which  shall  be  co-cxten- 
sive  with  the  limits  of  the  state;  but  in 
criminal  cases,  and  in  appeals  from  inter- 
locutory judgments,  with  such  exceptions 
and  under  such  regulations  as  the  legis- 
lature shall  make ; and  the  supreme 
court  and  judges  thereof  shall  have  power 
to  issue  the  writ  of  habeas  corpus,  and, 
under  such  regulations  as  may  be  pre- 
scribed  by  law,  may  issue  writs  of  tnun- 
dam us,  and  such  other  writs  as  shall  be 
necessary  to  enforce  its  own  jurisdiction; 
and  also  compel  a judge  of  the  district 
court  to  proceed  to  trial  and  judgment 
in  a cause;  and  the  supreme  court  shall 
hold  its  sessions  once  every  year,  between 
the  mouths  of  October  and  June  inclu- 
sive, at  not  more  than  three  places  in  the 
state. 

22.  — 2.  The  circuit  courts  will  be  con- 
sidered in  the  same  order  observed  with 
regard  to  the  supreme  court. 

23.  — 1st.  Circuit  court  judges  are 
appointed  in  the  same  way  as  judges  of 
the  supreme  court,  and  hold  their  office 
for  the  same  time. 

24.  — 2d.  By  the  6th  section  of  the 
4th  article  of  the  constitution,  it  is 
directed  that  the  state  shall  be  divided 
into  convenient  judicial  districts.  For 
each  district  there  shall  be  appointed  a 
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judge,  who  shall  reside  in  the  same, 
and  hold  the  courts  at  one  place  in 
each  county,  and  at  least  twice  in  each 
year,  in  such  manner  as  iuay  be  pre- 
j scribed  by  law.  The  clerk  is  elected  by 
the  qualified  voters  of  members  of  the 
legislature.  Art.  4,  s.  11. 

‘24. — 3d.  By  the  tenth  section  of  the 
fourth  article,  jurisdiction  is  given  to  the 
district  courts  in  these  words  : — The 
district  court  shall  have  original  jurisdic- 
tion of  all  criminal  cases,  of  all  suits  iu 
behalf  of  the  state  to  recover  penalties, 
forfeitures  and  escheats,  and  of  all  cases 
of  divorce,  and  of  all  suits,  complaints, 
and  pleas  whatever,  without  regard  to 
any  distinction  between  law  and  equity; 
when  the  matter  in  controversy  shall  be 
valued  at  or  amount  to  one  hundred  dol- 
lars, exclusive  of  interest ; and  the  said 
courts,  or  the  judges  thereof,  shall  have 
power  to  issue  all  writs  necessary  to  en- 
force their  own  jurisdiction,  and  give 
them  a general  superintendence  and  con- 
trol over  inferior  jurisdictions ; ami  in 
the  trial  of  all  criminal  cases,  the  jury 
trying  the  same  shall  find  and  assess  the 
amount  of  puuishmcut  to  be  inflicted, 
or  fine  imposed ; except  in  capital  cases, 
and  where  the  punishment  or  fine  im- 
posed shall  be  specifically  imposed  by 
law. 

25. — § 3.  The  supreme  executive 
power  is  vested  in  a governor.  We  will 
consider,  1,  his  qualifications;  2,  by 
whom  elected  ; 3,  duration  of  his  office ; 

4,  his  power  and  duty. 

20. — 1st.  lie  must  be  at  least  thirty 
years  of  ago,  be  a citizen  of  the  United 
States,  or  a citizen  of  Texas,  at  the  time 
of  the  adoption  of  the  constitution,  and 
shall  have  resided  three  years  next  im- 
mediately preceding  his  election.  Art. 

5,  s.  4. 

27. — 2d.  The  governor  shall  be  elect- 
ed by  tin;  qualified  electors  of  the  state, 
at  the  time  and  places  of  elections  for 
members  of  the  legislature.  Art.  8.  2. 

23. — 3d.  He  holds  his  office  for  two 
years  from  the  regular  time  of  installa- 
tion, and  until  his  successor  shall  have 
been  duly  qualified,  but  shall  not  be  eligi- 
ble for  more  than  four  years  iu  any  term 
of  six  years.  Art.  5,  s.  4. 


29. — 1th.  Fie  is  commander-in-chief 
of  the  army  and  navy  of  the  state — may 
require  information  from  officers  of  the 
executive  department — may  convene  the 
legislature,  or  adjourn  the;  same,  when 
the  houses  cannot  agree — may  recom- 
mend measures  to  the  legislature — shall 
cause  the  laws  to  be  executed.  Art.  5. 

30. — There  shall  he  a lieutenant 
governor , who  shall  be  chosen  at  every 
election  for  governor,  by  the  same  per- 
sons and  iu  the  same  manner,  continue 
iu  office  for  the  same  time,  and  possess 
the  same  qualifications.  In  voting  for 
governor  and  lieutenant  governor,  the 
electors  shall  distinguish  for  whom  they 
vote  as  governor,  and  for  whom  as  lieu- 
tenant governor.  The  lieutenant  gover- 
nor shall,  by  virtue  of  his  office,  bo 
president  of  the  senate,  and  have,  when 
in  committee  of  the  whole,  a right  to  de- 
bate and  vote  on  all  questions,  and  when 
the  senate  is  equally  divided,  to  giving 
the  casting  vote.  In  case  of  the  death, 
resignation,  removal  from  office,  inability 
or  refusal  of  the  governor  to  serve,  or  of 
his  impeachment  or  absence  from  the 
state,  the  lieutenant  governor  shall  exer- 
cise the  power  and  authority  appertaining 
to  the  office  of  governor  until  another  bo 
chosen  at  the  periodical  election  and  bo 
duly  qualified,  or  until  the  governor  im- 
peached, absent,  or  disabled,  shall  be 
acquitted,  return,  or  bis  disability  be 
removed.  Art.  5,  s.  12. 

Tl  I AIN  LAND,  old  Eng.  law.  The 
land  which  was  granted  by  the  Saxon 
kings  to  their  thains  or  thanes  was  so 
called.  Crabb's  C-  L.  10. 

THALER.  The  name  of  a coin.  The 
thaler  of  Prussia  and  of  the  northern 
states  of  Germany  is  deemed  as  money 
of  account,  at  the  custom  house,  to  bo 
of  the  value  of  sixty-uiue  cents.  Act  of 
May  22,  1*40. 

2. — The  thaler  of  Bremen,  of  seventy- 
two  grotes,  is  deemed  of  the  value  of 
seventy-one  cents.  Act  of  March  3, 
1843. 

Til  EFT,  crime*.  This  word  is  some- 
times used  as  synonymous  with  larceny, 
(q.  v.)  hut  it  is  uot  so  technical.  Ayliffc’s 
Pand.  531  ; 2 Swift's  Dig.  309. 

2. — In  the  Scotch  law,  this  is  a proper 
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and  technical  word,  and  signifies  the 
secret  and  felonious  abstraction  of  the 
property  of  another  for  sake  of  lucre, 
without  his  consent.  Alison,  Princ.  Or. 
Law  of  Sootl.  250. 

THEFT-BOTE.  The  net  of  receiving 
a man's  goods  from  the  thief,  after  they  I 
had  been  stolen  by  him,  with  the  intent , 
that  lie  shall  escape  punishment. 

2. — This  is  an  offence  punishable  at 
common  law  by  fine  and  imprisonment. 
Hale’s  P.  C.  I • 5 0 . Vide  CbmpoMm/iwy 
a frit m i/. 

TI I E( K3RACV.  A species  of  govern- 
ment which  claims  to  be  immediately 
directed  by  Clod. 

2. — I>a  religion  qui,  dans  l’antiquite, ; 
e’associa  souvent  au  despotisme,  pour 
regner  par  son  bras  ou  A son  ombrngc,  a 
quelqucfois  tente  de  regner  seule.  C'est 
oe  qu’clle  appelait  lc  regno  dc  Dicu,  la 
theocratic.  Matter,  De  l’influenoe  dcs 
Mojura  sur  les  lois,  ct  de  l’influenee  des 
Lois  sur  les  mocurs,  181).  Religion, 
which  in  former  times,  frequently  asso- 
ciated itself  with  despotism,  to  reign,  by 
its  power,  or  under  its  shadow,  has  some- 
times attempted  to  reign  alone,  and  this 
she,  hits  culled  the  reign  of  God,  theo- 
cracy. 

THIEF,  crimes.  One  who  has  been 
guilty  of  larceny  or  theft. 

THING  ADJUDGED,  tee  judicata, 
(q.  v.)  is  wiid  of  that  which  has  been 
decided  by  a final  judgment,  by  a tribu- 
nal of  competent  jurisdiction,  from  which 
there  can  be  no  appeal,  either  because 
the  appeal  did  not  lie,  or  because  the 
time  fixed  by  law  for  the  apj>caling  has 
elapsed,  or  because  it  has  been  confirmed 
on  the  appeal. 

2. — Tin;  Homan  law  agrees  with  ours, 
for  it  requires  a final  judgment  or  sen- 
tence before  the  decision  acquires  the 
force  of  the  thing  adjudged.  Dig.  42, 

1 ; Code,  7,  52;  Extravag.  2,  27. 

Till  N 1 1 S.  By  this  wont  is  understood 
every  object,  except  man,  which  may  be- 
come an  active  subject  of  right.  Code 
du  Canton  de  Berne,  art.  832.  In  this 
sense  it  is  opposed,  in  the  language  of 
the  law,  to  the  word  persons,  (q.  v.) 

2. — Things  by  the  common  law,  arc 
divided  into,  1,  things  real , which  are 


such  as  arc  permanent,  fixed  and  immov- 
able, and  which  cannot  be  carried  from 
place  to  place  ; they  are  usually  said  to 
consist  in  lands,  tenements  and  heredita- 
ments. 2 Bl.  Com.  16;  Co.  Liu.  4 a to 
6 b. — 2.  'filings  personal,  include  all 
sorts  of  things  movable,  which  attend  a 
man’s  person  wherever  lie  goes.  Things 
personal  include  not  only  things  movable, 
but  also  something  more,  the  whole  of 
which  is  generally  comprehended  under 
the  name  of  chattels.  Chattels  are  dis- 
tinguished into  two  kinds,  namely,  chat- 
tels real  and  chattels  personal.  See 
Chattel. 

3.  — It  is  proper  to  remark  that  some- 
times it  depends  upon  the  destination  of 
certain  objects,  whether  they  are  to  be 
considered  personal  or  real  property. 
See  Dalloz,  Diet,  chases,  art.  1,  § 2. 
Destination  ; Fixtures ; Mill. 

4.  — Formerly,  in  England,  a very  low 
and  contemptuous  opinion  was  enter- 
tained of  personal  property,  which  was 
regarded  as  only  a transient  commodity. 
But  of  late  years  different  ideas  have 
been  entertained  of  it;  and  the  courts, 
both  in  that  country,  and  in  this,  now 
regard  a man’s  personal  property  in  a 
light,  nearly,  if  not  quite  equal,  to  his 
realty;  and  have  adopted  a more  en- 
larged and  still  less  technical  mode  of 
considering  the  one  than  the  other,  fre- 
quently drawn  from  the  rules  which  they 
found  already  established  by  the  Homan 
law,  wherever  those  rules  appear  to  be 
well-grounded  and  apposite  to  the  case 
in  question,  but  principally  from  reason 
and  convenience,  adapted  to  the  circum- 
stances of  the  times.  2 Bl.  Com.  385. 

5.  — By  the  Homan  or  civil  law,  things 
are  either  in  patrimonio , capable  of  be- 
ing possessed  by  single  persons  exclusive 
of  others;  or  extra  jxttrimonium,  inca- 
pable of  being  so  possessed. 

6.  — Things  in  patrimonio  are  divided 
into  corporeal  and  incorporeal,  and  the 
corporeal  again  into  movable  and  im- 
movable. 

7.  — Corporeal  things  are  those  which 
are  visible  and  tangible,  as  lands,  houses, 
horses,  jewels,  and  the  like ; incorporeal 
arc  not  the  object  of  sensation,  but  are 
the  creatures  of  the  miud,  being  rights 
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Issuiug  out  of  a thiug  corporeal,  or  con- 
cerning or  exercisable  within  the  same; 
a*,  an  obligation,  a hypothecation,  a ser- 
vitude, and,  in  general,  what  consists 
only  in  a certain  right.  Doinat,  Lois 
Civ.  Liv.  Prel.  t.  3,  a.  2,  § 3 ; Toth.  Trait e 
des  Chose*,  in  princ. 

8.  — Corporeal  things  are  either  mov- 
able or  immovable.  The  movable  are 
those  which  have  been  separated  from 
the  earth,  as  felled  trees,  or  gathered 
fruits,  or  stones  dug  out  from  quarries ; 
or  those  which  arc  naturally  separated, 
as  animals.  Immovable  things  arc  those 
parts  of  the  surface  of  the  earth,  in  what- 
ever manner  they  may  be  distinguished, 
cither  as  buildings,  woods,  meadows, 
fields,  or  otherwise,  and  to  whomsoever 
they  may  belong.  Under  the  name  of  im- 
movables is  included  every  thing  which 
adheres  to  the  surface  of  the  earth,  either 
by  its  nature,  as  trees;  or  which  has  been 
erected  by  the  hands  of  man,  as  houses, 
and  other  buildings,  although  by  being 
separated,  such  things  may  become  mova- 
bles. Domat,  Lois  Civ.  Liv.  Prel.  tit.  3, 

s.  1,  § 5 & 6.  See  J Iambus;  Immov- 
ables. 

9.  — Things  extra  patrimonium  arc,  1 , 
common  ; 2,  public ; 3,  res  universatis ; 
4,  res  nullius. 

10.  — 1.  Things  common  are  the  hea- 
vens, light,  air,  and  the  sea,  which  cannot 
be  appropriated  by  any  man  or  set  of  men, 
so  as  to  deprive  others  from  the  use  of 
them.  Domat,  Lois  Civ.  Liv.  Prel.  tit. 
3,  s.  1,  § 1;  § 1 Inst,  de  rcr.  div.;  L.  2, 
§ 1,  ff.  de  rer.  div.;  Ayliffc,  Pund.  11.  2, 

t.  1,  m mcd. 

11.  — 2.  Things  public,  re * puUica, 
the  property  of  which  was  in  the  state, 
aud  their  use  common  to  all  the  mem- 
bers of  it,  as  navigable  rivers,  ways, 
bridges,  harbours,  banks,  and  the  right 
of  fishing. 

12.  — 3.  lies  univenati s,  or  things  be- 
longing to  cities  or  bodies  politic.  Such 
things  belong  u>  the  corporation  or  body 
politic  in  respect  of  the  property  of  them  ; 
but  as  to  their  use,  they  appertain  to 
those  persons  that  are  of  the  corporation 
or  body  politic:  such  may  be  theatres, 
market-houses,  and  the  like.  They  differ 
from  things  public,  inasmuch  as  the  lat- 


ter belong  to  a nation.  The  lands  or 
other  revenue  belonging  to  a corpora- 
tion, do  not  fall  under  this  class,  but 
are  juris  privuti. 

13. — 1.  lies  nullius,  or  things  which 
are  not  the  property  of  any  man  or  num- 
ber of  men,  are  principally  those  of  divine 
right;  they  are  of  three  sorts — things 
sacred,  things  religious  and  tilings  sanct. 
Thiugs  sacred  wore  those  which  were 
duly  and  publicly  consecrated  by  the 
priests,  as  churches,  their  ornaments, 
&c.  Things  religious  were  those  places 
which  became  so  by  burying  in  them  a 
dead  body,  even  though  no  consecration 
of  these  spots  by  a priest  had  taken  place. 
Things  sanct  were  those  which  by  certain 
reverential  awe  arising  from  their  nature, 
sometimes  augmented  by  religious  cere- 
monies, were  guarded  and  defeuded  from 
the  injuries  of  men  ; such  were  the  gates 
aud  walls  of  a city,  offences  against  which 
were  capitally  punished.  1 lire.  Civ. 
Law,  B.  2,  c.  1,  p.  172. 

See,  in  general,  Domat,  Lois  Civ.  Liv. 
Prel.  tit.  3 ; 1 Bro.  Civ.  J^aw,  B.  2,  c.  1 ; 
Poth.  Traite  des  Clioscs;  Ersk.  Pr.  Law 
Scot.  B.  2,  tit.  1 ; Toullier,  Droit  Fran- 
cois, Liv.  2,  tit.  1 ; Ayliffc,  Pand.  B.  3, 
t.  1 ; lust.  2,  1,  2;  Dig.  1,  8. 

THIRD  PARTIES.  This  term  in- 
cludes all  persons  who  arc  not  parties  to 
the  contract,  agreement  or  instrument  of 
writing,  by  which  their  interest  in  the 
thing  conveyed  is  sought  to  be  affected. 

1 N.  S.  3S4.  See  also  2 L.  It.  425;  0 
M.  R.  528. 

2. — But  it  is  difficult  to  give  a very 
definite  idea  of  third  persons , for  some- 
times, those  who  are  not  parties  to  the 
contract,  but  who  represent  the  rights 
of  the  original  parties,  as  executors,  are 
not  to  be  considered  third  persons.  See 
Duvcrg.  tome  10,  n.  34,  35,  30,  et  idem, 
tome  17,  n.  190. 

THIRLAGE,  Scotch  law.  The  name 
of  a servitude,  by  which  lands  are  as- 
tricted  or  thirled,  to  a particular  mill, 
and  the  possessors  bouud  to  grind  their 
grain  there,  for  the  payment  of  certain 
multures  aud  sequels  as  the  agreed  price 
of  grinding.  Ersk.  Prin.  B.  2,  t.  9,  n.  12. 

THOROUGHFARE.  A street  or 
way  so  open  that  one  can  go  through  aud 
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get  out  of  il  without  returning.  It  differs 
from  a cul  de  sac,  (q.  v.)  which  is  open 
only  at  ono  end. 

2. — Whether  a street  which  is  not  a 
thoroughfare  is  a highway,  seems  not 
fully  settled.  See  1 Cumpb.  200  ; 5 
Taunt.  187;  11  East,  870,  n;  Hawk. 
1‘.  C.  11.  1,  e.  70,  s.  1 ; 5 Barn.  & Aid.  j 
450.  See  / JcdiaUwn . 

'THOUGHT.  The  operation  of  the 
mind.  No  one  can  be  punished  for  his 
inert;  thoughts  however  wicked  they  may 
be.  Human  laws  cannot  reach  them, 
first,  because  they  are  unknown,  ami, 
secondly,  unless  made  manifest  by  some 
action,  they  are  not  injurious  to  any  one; 
and  when  they  manifest  themselves,  then 
the  act  which  is  the  consequence,  may 
be  punished.  Dig.  50,  16,  225. 

THREAD.  A figurative  expression 
used  to  signify  the  central  line  of  a 
stream  or  water-course.  Harg.  Tracts, 
5;  4 Mason’s  Rep.  397 ; Holt’s  R.  490. 
Vide  Filum a/jua  ; Island;  Water-court*; 
River. 

THREAT,  critn.  law,  a menace  of 
destruction  or  injury  to  the  lives  or  pro- 
perty of  those  against  whom  it  is  made. 

2. — Sending  threatening  letters  to  per- 
sons for  the  purpose  of  extorting  money, 
is  said  to  ben  misdemeanor  at  common  law. 
Hawk.  B.  I,  c.  53,  s.  1 ; 2 Russ,  on  Cr. 
5/5;  2 Chit.  Cr.  L.  841  ; 4 111.  Corn. 
126.  To  be  indictable,  the  threat  must 
be  of  a nature  calculated  to  overcome  a 
firm  and  prudent  man.  The  party  who 
makes  a threat  may  be  held  to  bail  for 
his  good  behaviour.  Vide  Coin.  Dig. 
Battery,  (D);  13  Vin.  Ab.  357. 

THREAT,  evidence , menace. 

2. — When  a confession  is  obtained 
from  a person  accused  of  crime,  in  con- 
sequence of  a threat,  evidence  of  such 
confession  cannot,  be  received,  because,  i 
being  obtained  by  the  torture  of  fear,  it 
comes  in  so  questionable  a shape,  that 
no  credit  ought  to  be  given  to  it;  1 
Leach,  263 ; this  is  the  general  princi- 
ple, but  what  amounts  to  a threat  is  not 
so  easily  defined.  It  is  proper  to  ob- 
serve, however,  that  the  threat  must  bo 
made  by  a person  having  authority  over 
the  prisoner,  or  by  another  in  the  pre- 
sence of  such  authorized  person,  and  not 


dissent*  *d  from  by  the  latter.  8 C.  k P. 
733.  Vide  Confession,  and  the  cases 
then*  cited. 

TH  ROAT,  med.jnriap.  The  anterior 
part  of  the  neck.  Dnngl.  Med.  Diet. 
II.  t. ; Coop.  Diet.  h.  t. ; 2 Good’s  Study 
of  Med.  302;  1 Chit.  Med.  Jur.  97,  n. 

2. — The  word  throat , in  an  indictment 
which  charged  the  defendant  with  mur- 
der, by  “ cutting  the  throat  of  the  de- 
ceased,” does  not  mean,  and  is  not  to  he 
confined  to  that  part  of  the  neck  which 
is  scientifically  called  tho  throat,  hut 
signifies  that  which  is  commonly  called 
the  throat.  6 Carr.  A Payne,  401 ; S.C. 
25  Engl.  Com.  Law  Rep.  458. 

TICK,  contracts.  Credit;  as,  if  a 
servant  usually  buy  for  the  master  upon 
tick,  and  the  servant  buy  something  with- 
out the  master’s  order,  yet  if  the  master 
were  trusted  by  the  trader,  he  is  liable. 

1 Show.  95;  3 Keb.  625;  10  Mod. 
Ill  ; 3 Esp.  R.  214;  4 Esp.  R.  174. 

TIDE.  The  ebb  and  flow  of  the 
sea. 

2.  — Arms  of  the  w*a,  bays,  creeks, 
coves  or  rivers,  where  the  tide  ebbs  und 
flows,  are  public,  and  all  persons  may 
use  the  same  for  the  purposes  of  naviga- 
tion and  for  fishing,  unless  restrained  by 
law.  To  give  these  rights  at  common 
law,  the  tide  must  ebb  and  flow:  the 
flow  ing  of  the  waters  of  a lake  into  a 
river,  and  their  reflowing,  being  not  tho 
flux  and  reflux  of  the  tides,  but  mere 
occasional  and  rare  instances  of  a swell 
in  the  lake,  and  a setting  up  of  the  wa- 
ters into  the  river,  and  the  subsiding  of 
such  swells,  is  not  to  be  considered  an 
ebb  anil  flow  of  the  tide,  so  as  to  con- 
stitute a river  technically  navigable.  20 
John.  R.  98.  See  17*Jolm.  R.  195; 

2 Conn.  R.  481. 

3.  — In  Pennsylvania,  the  common  law 
principle,  that  the  flux  and  reflux  of  the 
tide  ascertain  the  character  of  the  river, 
has  been  rejected.  2 Binn.  R.  475. 
Y ide  Arm  of  the  sea  ; Naciynblc  river  ; 
Shi  shore. 

TIE.  When  two  persons  receive  an 
equal  number  of  votes  at  an  election,  it 
is  said  there  is  a tie. 

2.  In  that  case  neither  is  elected. 
When  the  votes  are  given  on  any  ques- 
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tinn  to  be  decided  by  a deliberative  as-  4. — In  tlie  computation  of  time,  it  is 

Bembly,  and  there  is  a tie,  the  question  laid  down,  generally,  that  where  the 
is  lost.  Vide  Majority.  computation  is  to  be  made  from  an  act 

TIEMPO  INIIABIL.  A Spanish  done,  the  day  when  such  act  was  done 
phrase  used  in  Louisiana,  to  express  a is  included.  Dougl.  403.  But  it  will 
time  when  a man  it  not  able  to  pay  his  be  excluded  whenever  such  exclusion 
debts.  ] will  pre  vent  a forfeiture.  4 Greenl.  298. 

2. — A man  cannot  dispose  of  his  pro-  Sed  vide  15  Ves.  248  ; 1 Ball  k B.  190. 
perty,  at  such  a time,  to  the  prejudice  In  general,  one  day  is  taken  inclusively 
of  his  creditors.  4 N.  S.  292  ; 3 Mart,  and  the  other  exclusively.  2 Browne, 
Lo.  R.  270;  10  Mart.  Lo.  R.  704.  Rep.  IS.  Vide  2 Chitt.  Bl.  140  n.  (2); 

TIERCE,  measures.  A liquid  men-  2 Evans  s Doth.  50;  13  Vin.  A hr.  52, 
sure  containing  the  third  part  of  a pipe1,  499;  15  Vin.  Ah.  554  ; 20  Vin.  Ah. 
or  forty-two  gallons.  [ 266  ; Coin.  Dig.  Temps;  1 Hop.  Legacy, 


name  of  a servitude;  it  is  the  right  of  ham’s  Pruct.  185;  1 Fonbl.  Equity.  430; 
inserting  a beam  or  timber  from  the  wall  Wright,  R.  580;  7 John.  It.  476;  1 
of  one  house  into  that  of  a neighbour-  Bailey,  It.  89;  Coxe,  Rep.  368;  1 
ing  house,  in  order  that  it  may  rest  on  Marsh.  Keny.  Rep.  321 ; 8 Marsh.  Kmy. 
the  latter,  and  that  the  wall  of  the  hitter  Rep.  448;  3 Bibb,  R.  330;  6 Munf. 
may  bear  this  weight.  Dig.  8,  2,  36 ; R.  394. 

Ibid.  8,  5,  14.  TIME,  pleadiiuj.  The  averment  of 

TIMBER  TREES.  According  to  time  is  generally  necessary  in  pleading; 
Blackstonc,  oak,  ash,  elm,  and  such  the  rules  are  different  in  different  actions, 
other  trees  as  are  commonly  used  for  2. — 1.  In  personal  actions,  the  plcad- 
building,  are  considered  timlier.  2 Comm,  ings  must  allege  the  time;  that  is,  the 
28.  But  it  has  been  oontended,  anjuendo,  day,  month  and  year  when  each  travers- 
that  to  make  it  timber,  the  trees  must  able  fact  occurred;  and  when  there  is 
be  felled  and  severed  from  the  stock.  6 occasion  to  mention  a continuous  act,  the 
Mod.  23;  Stark,  on  Slander,  79.  Vide  period  of  its  duration  ought  to  be  shown. 
12  Johns.  R.  239  ; 2 Suppl.  to  Ves.  jr.  The  necessity  of  laying  a time  extends 

TIME,  contracts , evidence,  practice,  to  traversable  facts  only;  time  is  gene- 
Thc  measure  of  duration.  It  is  divided  rally  considered  immaterial,  and  any 
into  years,  months,  days,  (q.  v.)  hours,  time  maybe  assigned  to  a given  fact, 
minutes,  and  seconds.  It  is  also  divided  This  option,  however,  is  subject  to  eer- 
in to  day  and  night,  (q.  v.)  tain  restrictions.  1st.  Time  should  be 

2.  — Time  is  frequently  of  the  essence  laid  under  a videlieit,  or  the  party  plead- 

of  contracts  and  crimes,  and  .sometimes  ing  it  will  be  required  to  prove  it  strictly, 
it  is  altogether  immaterial.  2d.  The  time  laid  should  not  be  intrin- 

3.  — Lapse  of  time  alone  is  often  pre-  sically  impossible,  or  inconsistent  with 

sumptive  evidence  of  facts  which  are  the  fact  to  which  it  relates.  3d.  There 
otherwise  unknown  ; an  uninterrupted  arc  some  instances  in  which  time  forms 
enjoyment  of  certain  rights  for  twenty  a material  point  in  the  merits  of  the 
or  twenty-one  years,  is  evidence  that  the  case ; and,  in  these  instances,  if  a tra- 
party  enjoying  them  is  legally  entitled  verse  be  taken,  the  time  laid  is  of  the 
to  them ; after  such  a length  of  time,  substance  of  the  issue,  and  must  be 
the  law  presumes  payment  of  a bond  or  strictly  proved.  With  respect  to  all 
other  specialty,  10  8.  A It.  63,  383 ; facts  of  this  description,  they  must  be 
3 S.  k It.  493;  6 Munf.  It.  532;  2 truly  stated,  at  the  peril  of  a failure  for 
Crunch,  It.  180;  7 Wheat.  R.  535;  2 variance;  Cowp.  671;  and  hero  a vide- 
W.  C.  C.  It.  323;  4 John.  It.  202;  7 licit  will  give  no  help.  Id.  6 T.  R.  468; 
John.  It.  556;  5 Conn.  1;  3 Day,  289 ; 5 Taunt.  2;  4 Serg.  k ltawlc,  576;  7 
1 McCord,  145;  1 Bay,  482;  7 Wend.  ° w " ~j|  ,AC  TlM  ~ ‘:- 


94  ; 5 Verm.  23G. 
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r.illy  the  ease,)  it  is  subject  to  a rule  of 
the  same  uature  with  one  that  applies  to 
venues  in  transitory  matters,  namely, 
that  the  plea  ami  subsequent  pleadings 
should  follow  the  day  alleged  in  the  writ 
or  declaration  ; and  if  in  these  cases  no 
time  at  all  be  laid,  the  omission  is  aided 
after  verdict  or  judgment  by  confessiou 
or  default,  by  operation  of  the  statute 
of  jeofails.  Put  where,  in  the  plea  or 
subsequent  pleadings,  the  time  happens 
to  be  material,  it  must  be  alleged,  and 
there  the  pleader  may  be  allowed  to  de- 
part from  the  day  iu  the  writ  and  de- 
claration. 

3.  — 2.  In  real  or  mixed  actions,  there 
is  no  necessity  for  alleging  any  particular 
day  iu  the  declaration.  3 HI.  Com.  App. 
No.  1,  § 6;  Lawes’s  1*1.  App.  212;  3 
Chit.  PI.  620-035;  Cro.  Jac.  311; 
Yclv.  182  a,  note;  2 Chitt.  PI.  39G,  n. 
(r) ; Could,  PI.  c.  3,  §99,  100;  Steph. 
1*1.  314;  Com.  Dig.  Pleader,  (C  19.) 

4.  — 3.  In  criminal  pleadings,  it  is 
requisite,  generally,  to  show  both  the 
day  and  the  year  on  which  the  offence 
was  committed ; hut  the  indictmcut  will 
be  good,  if  the  day  and  year  can  be  col- 
lected from  the  whole  statement,  though 
they  be  not  expressly  averred.  Com 
Dig.  Indictm.  ((»  2) ; 5 Serg.  & Rawle, 
315.  Although  it  is  necessary  that  a 
day  certain  should  be  laid  iu  the  indict- 
ment, the  prosecutor  may  give  evidence 
of  an  offence  committed  on  any  other 
day,  previous  to  the  finding  of  the  in- 
dictment. 5 Scrg.  A Rawle,  816;  Arch. 
Cr.  PI.  95;  1 Phil.  Evid.  208;  9 East, 
Rep.  157.  This  rule,  however,  docs  not  j 
authorize  the  laying  of  a day  subsequent 
to  the  trial.  Addis.  R.  30. 

TIPPLING  liOUSE,  is  a place  where 
spirituous  liquors  are  sold  and  druuk  in 
violation  of  law.  Sometimes  the  mere 
selling  is  considered  as  evidence  of  keep- 
ing a tippling  house. 

TIPSTAFF.  1.  An  officer  appointed 
by  the  marshal  of  the  court  of  king’s 
bench,  to  attend  upon  the  judges  with 
a kind  of  u rod  or  stuff  tinted  with  sil- 
ver. 

2. — 2.  Iu  the  United  States,  the 
courts  sometimes  appoint  an  officer  who 
is  known  by  this  uaiue,  whose  duty  it 


is  to  wait  on  the  court  aud  serve  its  pro- 
cess. 

TITHES,  in  the  English  law,  may  be 
described  to  be  a right  to  the  tenth  part 
of  the  produce  of  lands,  the  stocks  ujion 
lands,  and  the  personal  industry  of  tho 
inhabitants.  These  tithes  are  raised  for 
the  support  of  the  clergy. 

2. — Fortunately,  in  the  United  Suites, 
the  clergy  can  be  supported  by  the  zeal 
of  the  people  for  religion,  and  there  are 
uo  tithes.  Vide  Cruise,  Dig.  tit.  22 ; 
Ayliffe’s  Parerg.  504. 

TITHING,  Eng.  luxe.  Formerly  a 
district  containing  ten  men  with  their 
families.  In  each  tithiug  there  was  a 
tithirigman  whose  duty  it  was  to  keep 
the  peace  as  a constable  now  is  bound 
to  do.  St.  A rm a i id,  iu  his  Historical 
Essay  on  the  Legislative  Power  of  Eng- 
land, p.  70,  expresses  an  opiuiou  that 
the  tithing  was  composed  not  of  ten  com- 
mon families,  but  of  ten  families  of  lords 
of  a manor. 

TITLE,  estates.  A title  is  defined  by 
Lord  Coke  to  he  the  means  whereby  the 
owner  of  lauds  hath  the  just  possession 
of  his  property.  Co.  Lit.  845 ; 2 Rl. 
Com.  195.  Vide  1 Ohio  Rep.  349. 
This  is  the  definition  of  title  to  lands 
only. 

2.  — There  are  several  stages  or  de- 
grees requisite  to  form  a complete  title 
to  lauds  iuid  tenements;  1st.  The  lowest 
and  most  imperfect  degree  of  title  is  the 
mere  possession,  or  actual  occupation  of 
the  csUite,  without  any  apparent  right, 
to  hold  or  continue  such  possession;  this 
happens  when  one  man  disseises  another. 
2 Rl.  Com.  1 95.  2dly.  The  next  step  to  a 
good  and  perfect  title  is  the  right  of  pot- 
session,  which  may  reside  iu  one  man, 
while  the  actual  possession  is  not  in  him- 
self, but  iu  another.  This  right  of  pos- 
session is  of  two  sorts;  au  apparent 
right  of  possession,  which  may  be  de- 
feated by  proving  a better;  aud  an  uctual 
right  of  possession,  which  will  stand  the 
test  against  all  opponents.  Ibid.  19G. 
3dly.  The  mere  right  of  property,  the  jut 
proprietatus,  without  either  possession  or 
the  right  of  possession,  lb.  197. 

3.  — A title  is  either  good,  marketable, 
doubtful  or  bad. 
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4.  — A good  title  is  that  which  entitles 
a man  by  right  to  a property  or  estate, 
and  to  the  lawful  possession  of  the  same. 

5.  — A marketable  title  is  one  which 
a court  of  equity  considers  to  be  so  clear 
that  it  will  enforce  its  acceptance  by  a 
purchaser.  The  ordinary  acceptation  of 
the  term  marketable  title , would  convey 
but  a very  imperfect  notion  of  its  legal 
and  technical  import. 

6.  — To  common  apprehension,  unfet- 
tered by  the  technical  and  conventional 
distinction  of  lawyers,  all  titles  being 
either  good  or  bad,  the  former  would  be 
considered  marketable,  the  latter  non- 
marketable.  Hut  this  is  not  the  way  they 
are  regarded  in  courts  of  equity,  the  dis- 
tinction taken  there  being,  not  between  a 
tit  le  which  is  absolutely  good  or  absolutely 
bad,  hut  between  a title,  which  the  court 
considers  to  be  so  clear  that  it  will  enforce 
its  acceptance  by  a purchaser,  and  one 
which  the  court  will  not  go  so  far  as  to 
declare  a bad  title,  but  only  that  it  is 
subject  to  so  much  doubt  that  a pur- 
chaser ought  not  to  be  compelled  to  ac- 
cept it.  1 Jac.  A Walk.  It.  5G8.  In  short, 
whatever  may  be  the  private  opinion  of 
the  court,  as  to  the  goodness  of  the  title, 
yet  if  there  be  a reasonable  doubt  cither 
as  to  a matter  of  law  or  fact  involved  in 
it,  a purchaser  will  not  be  compelled  to 
complete;  and  such  a title,  though  it 
may  be  perfectly  secure  and  unimpeach- 
able as  a holding  title,  it  is  said,  in  the 
current  language  of  the  day,  to  be  un- 
marketable. Atkins  on  Tit.  2. 

7.  — The  doctrine  of  marketable  titles 
is  purely  equitable  and  of  modern  origin. 
Ib.  2G.  At  law  every  title  not  bad  is 
marketable.  6 Taunt.  It.  263  ; 5 Taunt. 
K.  625;  S.  C.  1 Marsh.  It.  258.  See  Dal- 
eell  v.  Crawford,  2 Penn.  Law  Joura.  17. 

8.  — A doubtful  title  is  one  which  the 
court  does  not  consider  to  be  so  clear 
that  it  will  enforce  its  acceptance  by  a 
purchaser,  nor  so  defective  us  to  declare 
it  a bad  title,  but  only  subject  to  so  much 
doubt  that  a purchaser  ought  not  to  be 
compelled  to  accept  it.  1 .lac.  & VS  alk. 
H.  568 ; 9 Cowen,  R.  344 ; vide  Title, 
Marketable. 

9.  — At  common  law,  doubtful  titles 
are  unknown;  there  every  title  must  be 


either  good  or  bad.  Atkins  on  Tit.  17. 
See  Dalzcll  v.  Crawford,  2 Penn.  Law 
Journ.  17. 

10.  — A bad  title  is  one  w hich  conveys 
no  projicrty  to  a purchaser  of  an  estate. 

1 1 .  — Title  to  real  estate  is  acquired  by 
two  methods,  namely,  by  descent  and  by 
purchase.  (See  these  words.) 

12.  — Title  to  personal  property  may 
accnie  in  three  different  ways ; 1 . By  ori- 
ginal acquisition;  2.  By  transfer,  by  act 
of  law;  3.  By  transfer,  by  act  of  the 
parties. 

13.  — § 1.  Title  by  original  acquisition 
is  acquired,  1st  By  occupancy.  This, 
mode  of  acquiring  title  has  become  al- 
most extinct  in  civilized  governments, 
and  it  is  permitted  to  exist  only  in  those 
few  special  cases,  in  which  it  may  be  con- 
sistent with  the  public  good.  First, 
Hoods  taken  by  capture  in  war,  were,  by 
the  common  law,  adjudged  to  Ixdong  to 
the  captor,  but  now  goods  taken  from 
enemies  in  time  of  war,  vest  primarily  in 
the  sovereign,  and  they  belong  to  the  in- 
dividual captors  only  to  the  extent  and 
under  such  regulations,  as  positive  laws 
may  prescribe.  Finch’s  Law,  28,  1 78  ; 
Bro.  tit.  Property,  pi.  18,  38  ; 1 Wilson, 
21 1 ; 2 Kent,  Com.  290,  95.  Secondly, 
Another  instance  of  acquisition  by  occu- 
puucy,  which  still  exists  under  certain 
limitations,  is  that  of  goods  casually  lost 
by  the  owner,  and  unreclaimed,  or  de- 
signedly abandoned  by  him  ; and  in  both 
these  cases  they  belong  to  the  fortunate 
finder.  1 Bl.  Com.  296.  See  Derelict. 

14.  — 2dly,  Title  by  original  acquisi- 
tion is  acquired  by  accession.  See  Ac- 
cession. 

15.  — 3dly,  It  is  acquired  by  intellec- 
tual labour.  It  consists  of  literary  pro- 
perty, as  the  construction  of  maps  and 
charts,  the  writing  of  books  and  papers. 
The  benefits  arising  from  such  labour  are 
secured  to  the  owner,  1,  by  patent-rights 
for  inventions.  See  Patents.  2.  By  copy- 
rights. See  Copyright*. 

16.  — § 2.  The  title  to  personal  pro- 
perty is  acquired  and  lost  by  transfer,  by 
act  of  law,  in  various  ways.  1.  By  for- 
feiture. 2.  By  succession.  3.  By  mar- 
riage. 4.  By  judgment.  5.  By  insol- 
vency. 6.  By  intestacy. 
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1 7 . — § 3.  Title  is  also  acquired  and 
loHt  by  transfer  by  the  act  of  the  party. 

By  2.  By  contract  or  sale. 

— In  general  possession  constitutes 
the  criterion  of  title  of  jxnional  property, 
because  no  other  means  exist  by  which 
a knowledge  of  the  fact  to  whom  it  be- 
longs eau  he  attained.  A seller  of  a 
chattel  is  not,  therefore,  required  to  show 
the  origin  of  his  title,  nor,  in  general,  is 
a purchaser,  without  notice  of  the  claim 
of  the  owner,  compellable  to  make  resti- 
tution ; hut,  it  seems,  that  a purchaser 
from  a tenant  for  life  of  personal  chattels, 
will  not  lsi  secure  against  the  claims  of 
those  entitled  in  remainder.  Cowp.  43*2; 
1 Bro.  C.  C.  274  ; 2 T.  it.  370 : 3 Atk. 
44;  8 V.  A B.  10. 

10. — To  the  rule  that  possession  is  the 
criterion  of  title  of  property  may  be 
mentioned  the  ease  of  ships,  the  title  of 
which  can  l»e  ascertained  by  the  register. 
If)  Vcs.  00;  17  Vos.  251;  8 Price,  li. 
250,  277. 

20. — To  convey  a title  the  seller  must 
himself  have  a title  to  the  property  which 
is  the  subject  of  the  transfer.  But  to 
this  general  rule  there  are  exceptions.  1. 
The  lawful  coin  of  the  United  States 
will  pass  the  property  along  with  the 
possession.  2.  A negotiable  instrument 
endorsed  in  blank  is  transferable  by  any 
person  holding  it,  so  as  by  its  delivery 
to  give  a good  title  11  to  any  person 
honestly  acquiring  it.’'  3 B.  A C.  47 ; 
8.  Burr.  1510;  5 T.  II.  083;  7 Bing. 
284  ; 7 Taunt.  205,  278;  13  East,  509. 

Title,  legislation.  Is  that  part  of  an 
act  of  the  legislature  by  which  it  is 
known,  and  distinguished  from  other 
acts ; the  name  of  the  act. 

2. — A practice  1ms  prevailed  of  late 
years  to  crowd  into  the  same  act  a mass 
of  heterogeneous  matter,  so  that  it  is  al- 
most impossible  to  dcscril>e,  or  even  to 
allude  to  it  in  the  title  of  the  act.  This 
practice  has  rendered  the  title  of  little 
importance,  yet,  in  some  cases,  it  is  ma- 
terial in  the  construction  of  au  act.  7 
East,  It.  182,134;  2 Crunch,  386.  See 
Ed.  Itaym.  77;  Liard.  324;  Barr,  on 
the  Stat.  499,  u. 

Title,  person*.  Titles  arc  distinctions 
by  which  a person  is  known. 


I 2. — The  constitution  of  the  United 

States  forbids  the  grant  by  the  United 
i States  or  any  state  of  any  title  of  nobi- 
I toy,  Ol-  v.)  Titles  are  bestowed  by 
| courtesy  on  certain  officers;  the  presi- 
dent of  the  United  States  sometimes  re- 
ceives the  title  of  excellency  ; judges  and 
members  of  congress  that  of  honourable; 
and  members  of  the  liar  and  justices  of 
the  peace  are  called  enquire*.  Cooper’s 
Justinian,  41 6;  Brackcnridge’s  Law 
Miscell.  Index,  h.  t. 

3. — Titles  are  assumed  by  foreign 
princes,  and,  among  their  subjects  they 
may  exact  these  marks  of  honour,  but  in 
their  intercourse  with  foreign  nations 
they  are  not  entitled  to  them  as  a matter 
1 <»f  right.  Wheat.  Intern.  Law,  pt.  2,  c. 

3,  § «• 

Title,  literature,  is  the  particular 
division  of  a subject,  as  a law,  a book, 
and  the  like ; for  example,  Digest,  book 
1 , tide  2 ; for  the  law  relating  to  bills  of 
exchange,  see  Bacon’s  Abridgment,  title 
Merchant. 

Title,  rights.  The  name  of  a news- 
paper, a book,  and  the  like. 

2. — The  owner  of  a newspaper,  having 
a particular  title,  has  a right  to  such  title, 
aud  au  injunction  will  lie  to  prevent  its 
use  unlawfully  by  another.  8 I’aige,  75. 
See  Pardess.  n.  170. 

Title,  pleading,  rights,  is  the  right  of 
action  which  the  plaintiff  has ; the  decla- 
ration must  show  the  plaintiff’s  title,  and 
if  such  title  be  not  shown  in  that  instru- 
ment, the  defect  cannot  be  cured  by  auy 
| of  the  future  pleadings.  Buc.  Ah.  Pleas, 
*o.  B 1. 

Title  deeds.  Arc  those  deeds  which 
arc  evidences  of  the  title  of  the  owner  of 
, an  estate. 

2. — The  person  who  is  entitled  to  the 
inheritance  has  a right  to  the  possession 
of  the  title  deeds.  1 Carr.  A Marsh.  653. 

Title  of  a declaration,  in  plead- 
ing. At  the  top  of  every  declaration  the 
uame  of  the  court  is  usually  stated,  with 
the  term  of  which  the  declaration  is  filed, 
and  in  the  margin  the  veuuo,  namely, 
the  city  or  county  where  the  cause  is 
intended  to  be  tried  is  set  down.  The  first 
two  of  these  compose  what  is  called  the 
I title  of  the  declaration.  1 Tidd’s  Pr.  366. 
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TO  WIT.  That  is  to  say;  namely  j I 
scilicet,  (q.  v.) ; videlicet,  (q.  v.) 

TOFT.  A place  or  piece  of  ground 
on  which  a house  formerly  stood,  which  1 
has  been  destroyed  by  accident  or  decay; 
it  also  signifies  a messuage. 

TOKEN,  contracts,  crimes,  is  a docu- 
ment or  sign  of  the  existence  of  a fact.  1 
2. — Tokens  are  either  public  or  gene- 
ral, or  privy  tokens.  They  are  true  or 
false.  When  a token  is  false  and  indi- 
cates a general  intent  to  defraud,  and  it 
is  used  for  that  purpose,  it  will  render 
- the  offender  guilty  of  the  crime  of  cheat- 
ing, 12  John.  292;  but  if  it  is  a mere 
privy  token,  as  counterfeiting  a letter  in 
another  man’s  name,  in  order  to  cheat 
but  one  individual,  it  would  not  be  in- 
dictable. 9 Wend.  Rep.  182;  1 Dali. 
It.  47  ; 2 Itep.  Const.  Cr.  131);  2 Yirg. 
Cas.  65;  4 Hawks,  R.  348;  (5  Mass.  It. 
72;  1 Virg.  Cas.  150;  12  John.  293; 
2 Dev.  199;  1 Rich.  It.  244. 

Token,  commercial  law.  In  England 
this  name  is  given  to  pieces  of  metal, 
made  in  the  shape  of  money,  passing 
among  private  persons  by  consent  at  a 
ccrtaiu  value.  2 Adolph.  1\  S.  175;  2 
Chit.  Com.  Law,  182. 

TOLERATION.  In  some  countries 
where  religion  is  established  by  law,  cer- 
tain sects  who  do  not  agree  with  the 
established  religion  are  nevertheless  per- 
mitted to  exist,  ami  this  permission  is 
called  toleratiou.  Those  are  j»erniitted 
and  allowed  to  remain  rather  as  a matter 
of  favour  than  a matter  of  right. 

2. — In  the  United  States  there  is  no 
such  a thing  as  toleration,  all  men  have 
an  equal  right  to  worship  God  according 
to  the  dictates  of  their  own  consciences. 
See  Christianity ; Conscience ; Religi- 
ons test. 

TOLL,  contracts,  is  a sum  of  money 
for  the  use  of  something,  generally  ap- 
plied to  the  consideration  which  is  paid 
for  the  use  of  a road,  bridge,  or  the  like, 
of  a public  nature.  Toll  is  also  the  com- 
pensation paid  to  a miller  for  grinding 
another  person’s  grain. 

2. — The  rate  of  taking  toll  for  grind- 
ing is  regulated  by  statute  in  most  of  the 
states.  See  2 Hill.  Ab.  eh.  17 ; 6 Ad. 
& Ell.  N.  31;  GQ.  B.  31. 


To  Toll,  estates,  rights.  To  bar,  de- 
feat, or  take  away;  as  to  toll  an  entry 
into  lands,  is  to  deny  or  take  away  the 
right  of  entry. 

TOLLS,  signify,  in  a general  sense, 
any  manner  of  customs,  subsidy,  presta- 
tion,  imposition,  or  sum  of  money  de- 
manded for  exporting  or  importing  of 
any  wares  or  merchandises,  to  be  takcu 
of  the  buyer.  2 Inst.  58. 

TON.  Twenty  hundred  weight,  each 
hundred  weight  being  one  hundred  and 
twelve  pounds  avoirdupois.  See  act  of 
congress  of  Aug.  30,  1842,  e.  270,  s.  20. 

TONNAGE,  mar.  law , is  the  capacity 
of  a ship  or  vessel. 

2.  — The  act  of  congress  of  March  2, 
1799,  s.  64,  1 Story’s  L.  U.  18.  630, 
directs  that  to  ascertain  the  tonnage  of 
any  ship  or  vessel,  the  surveyor, &c.  shall, 
if  tin;  said  ship  or  vessel  be  double  deck- 
ed, take  the  length  thereof  from  the  forc- 

I part  of  the  main  stem,  to  the  afterpurt 
of  the  stern  post,  above  the  upper  deck, 
the  breadth  thereof,  at  the  broadest  part 
above  the  mainwales,  half  of  which 
breadth  shall  be  accounted  the  depth  of 
; such  vessel,  and  then  deduct  from  the 
length  three  lifths  of  the  breadth,  mul- 
; tiply  the  remainder  by  the  breadth  and 
the  product  of  the  depth,  ami  shall  divide 
this  hist,  product  by  ninety-five,  the  quo- 
tients whereof  shall  be  deemed  the  true 
contents  or  tonnage  of  such  ship  or  ves- 
sel. And  if  such  ship  or  vessel  shall  be 
single  decked,  the  said  surveyor  shall 
take  the  length  and  breadth  as  above 
directed,  in  respect  to  a double  deck  ship 
| or  vessel,  and  shall  deduct  from  the 
length  three  fifths  of  the  breadth,  and 
I Liking  the  depth  from  the  under-side  of 
1 the  deck  plank  to  the  ceiling  of  the  hold, 

! shall  multiply  and  divide  as  aforesaid, 

| and  the  quotient  shall  be  deemed  the 
tonnage  of  such  ship  or  vessel. 

3.  — The  duties  paid  on  the  tonnage  of 
I a ship  or  vessel  arc  also  called  tonnage, 

4.  — These  duties  arc  altogether  abo- 
lished in  relation  to  American  vessels  by 

I the  act  of  May  31,  1830,  s.  1,4  Story’s 
| Laws  U.  S.  2216.  And  by  the  second 
section  of  the  same  act,  all  tounage  du- 
[ tics  on  foreign  vessels  are  abolished,  pro- 
I vided  the  president  of  the  United  States 
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shall  bo  satisfied  that  the  discriminating 
or  countervailing  duties  of  such  foreign 
nation,  so  far  as  they  operate  to  the  dis- 
advantage of  the  United  States,  have 
been  abolished. 

6. — The  constitution  of  the  United 
States  provides,  art.  1,  s.  10,  n.  2,  that 
no  state  shall,  without  the  consent  of 
congress,  lay  any  duty  ou  tonnage. 

TONTINE,  French  law.  The  name 
of  a partnership  composed  of  creditors  or 
recipients  of  perpetual  or  life-rents  or 
annuities,  formed  on  the  condition  that 
the  rents  of  those  who  may  die,  shall 
accrue  to  the  survivors,  either  in  whole 
or  in  part. 

2. — This  kind  of  partnership  took  its 
name  from  Tonti,  ail  Italian,  who  first 
conceived  the  idea  and  put  it  iti  practice. 
Merl.  Report,  h.  t. ; Dali.  Diet.  h.  t. ; 5 
Watts,  851. 

TOOK  AND  CARRIED  AWAY, 
pleadings.  In  an  indictment  for  simple 
larceny,  the  words  “ feloniously  took  and 
carries]  away,"  the  g<xxls  stolen,  arc  in- 
dispensable. Bac.  Abr.  Indictment,  G 

1 ; Com.  Dig.  Indictment,  G 6 ; Cro.  C. 
C.  37 ; 1 Chit.  Cr.  Law,  *244.  Vide 
Taking. 

TOOLS.  The  Massachusetts  act  of 
assembly  of  1805,  c.  100,  which  pro- 
vided that  “ the  tools  of  any  debtor  ne- 
cessary for  his  trade  and  occupation, 
should  be  exempted  from  execution," 
was  held  to  designate  those  implements 
which  are  commonly  used  by  the  band 
of  one  man,  in  some  manual  labour  ne- 
cessary for  bis  subsistence.  The  appa- 
ratus of  a printing  office,  such  as  types,  J 
presses,  &c.  are  not  therefore  included 
under  the  term  tools.  13  Mass.  Rep.  82;  i 
10  Pick.  423;  3 Verm.  133;  and  see 

2 Pick.  80;  5 Mass.  313. 

2. — By  the  forty-sixth  section  of  the 
act  of  the  2d  of  March,  1789,  1 Story’s  I 
Laws  U.  S.  612,  the  tools  or  implements 
of  a mechanical  trade  of  persons  who  I 
arrive  in  the  United  States,  are  free  and  i 
exempted  from  duty. 

TOUT.  An  injury;  a wrong,  (q.  v.); 
hence  the  expression  an  executor  de  son 
fort,  of  his  own  wrong.  Co.  Litt.  158. 

2. — Torts  may  be  committed  with 
force,  as  trespasses,  which  may  be  an  in- 


jury to  the  person,  such  as  assault,  bat- 
tery, imprisonment;  to  the  property  in 
possession ; or  they  may  be  committed 
without  force.  Torts  of  this  nature  are 
to  the  absolute  or  relative  rights  of  per- 
sons, or  to  personal  property  in  posses- 
sion or  reversion,  or  to  real  property, 
corporeal  or  incorporeal,  in  possession  or 
reversion : these  injuries  may  be  either 
by  nonfeasance,  malfeasance,  or  misfeas- 
ance. 1 Chit.  PI.  188,  4.  Vide  1 Fonb. 
Eq.  4 ; and  the  article  Injury. 

TORTFEASOR.  A wrong-doer,  one 
who  does  wrong;  one  who  commits  a 
trespass  or  is  guilty  of  a toyt. 

TORTURE,  punishments.  A punish- 
ment inflicted  in  some  countries  on  sup- 
posed criminals  to  induce  them  to  con- 
fess their  crimes,  and  to  reveal  their 
associates. 

2. — This  absurd  and  tyrannical  prac- 
tice never  was  in  use  iu  the  United 
States ; for  no  man  is  bound  to  accuse 
himself.  An  attempt  to  torture  a person 
accused  of  crime,  iu  order  to  extort  a 
confession,  is  an  indictable  offence.  2 
Tyler,  380.  Vide  Question. 

TOTAL  signifies  the  assemblage  of 
several  matters  and  includes  the  whole 
of  them ; thus  we  say  the  total  of  an 
account,  the  total  of  an  estate,  total 
loss. 

Total  £080,  is  a technical  expres- 
sion, and  imports  an  utter  loss  of  the 
property  for  the  voyage,  and  no  more. 
1 T.  R.  187.  Vide  Uss,  and  2 Phil. 
Ev.  54,  n. ; 16  East,  R.  214;  Park’s 
Ins.  Index,  h.  t. ; Marsh.  Ins.  486. 

TOTALITY.  The  whole  sum  or 
quantity. 

2. — In  making  a tender  it  is  requisite 
that  the  totality  of  the  sum  due  should 
be  offered,  together  with  the  interest  and 
costs.  Vide  Tender. 

TOTIES  yUOTIES.  As  often  as 
the  thiug  shall  happen. 

TOUCH  AND  STAY.  These  words 
are  frequently  introduced  iu  policies  of 
insurance,  giving  the  party  insured  the 
right  to  stop  and  stay  at  certain  de- 
signated points  in  the  course  of  the  voy- 
age. A vessel  which  has  the  power  to 
touch  and  stay  at  a place  in  the  course 
of  the  voyage,  must  confine  herself 
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strictly  to  the  terms  of  the  liberty  so 
given ; for  any  attempt  to  trade  at  .such 
a port  during  such  a stay,  as  by  shipping 
or  landing  goods,  will  amount  to  a spe- 
cies of  deviation  which  will  discharge 
the  underwriters,  unless  the  ship  have 
also  liberty  to  trade,  as  well  as  to  touch 
and  stay  at  such  a place,  t Marsh.  Ins. 
275;  1 Esp.  R.  610;  5 Esp.  R.  96. 

TOUR  RECIIELLE,  IVench  law. 
Tour  d'lokcllc  is  a right  which  the  owner 
of  an  estate  has  of  placing  ladders  on 
his  neighbour’s  property  to  facilitate  the 
reparation  of  a party  wall,  or  of  build- 
ings which  are  supported  by  that  wall. 
It  is  a species  of  servitude.  Lois  des 
Rat.  part.  1,  c.  3,  sect.  2,  art.  9,  § 1. 

2. — In  another  sense  by  this  term,  or 
tcheUaye,  is  undcrst(Hxl  the  space  of 
ground  left  unoccupied  around  a build- 
ing for  the  purpose  of  enabling  the 
owner  to  repair  it  with  convenience; 
this  is  not  a servitude,  but  an  actual  cor- 
poreal property.  Id.  part.  1,  c.  3,  sect. 
2,  art.  9,  §2. 

TOUT  TEMPS  PRIST,  pleading. 
These  old  French  words  signify  always 
ready.  The  name  of  a plea  to  an  action 
where  the  defendant  alleges  that  he  has 
always  been  ready  to  perforin  what  is 
demanded  of  him ; and  he  adds  that  he 
is  still  ready,  uncore  print,  (q.  v.)  3 Rl. 
Com.  303;  20  Vin.  Ab.  306;  Cora. 
Dig.  Pleader,  2 Y 5. 

TOW  At  i E,  contracts , is  that  which  is 
given  for  towing  ships  in  rivers.  Guidon 
dc  la  iner,  ch.  10;  Poth.  Des  Avaries, 
u.  147 ; 2 Chit.  Com.  Law,  16. 

TOWN.  This  word  is  used  differently 
in  different  parts  of  the  United  States. 
In  Pennsylvania  and  some  others  of  the 
middle  states,  it  signifies  a village  or  a 
city.  In  some  of  the  north-eastern  states 
it  denotes  a subdivision  of  a county  called 
in  other  places  a township. 

TRADE.  In  its  most  extensive  sig- 
nification this  word  includes  all  sorts  of 
dealings  by  way  of  sale  or  exchange.  In 
a more  limited  sense  it  signifies  the  deal- 
ings in  a particular  business,  as  the  Li- 
dia trade;  by  trade  is  also  understood 
the  business  of  a particular  mechanic, 
hence  boys  are  said  to  be  put  appren- 
tices to  learn  u trade,  as  the  trade  of  a 


carpenter,  shoemaker,  and  the  like.  Rac. 
Ab.  Muster  and  Scrvaut,  D 1.  Trade 
differs  from  art,  (q.  v.) 

2. — It  is  the  policy  of  the  law  to  en- 
courage trade,  and  therefore  all  contracts 
which  restrain  the  exercise  of  man’s 
taleuts  in  trade  are  detrimental  to  the 
commonwealth,  and  therefore  void ; 
though  lie  may  bind  himself  not  to  ex- 
ercise a trade  in  a particular  place,  for, 
in  this  last  ease,  ns  ho  may  pursue  it  in 
another  place,  tho  commonwealth  has 
the  benefit  of  it.  8 Mass.  223 ; 9 Mass. 
522.  Vide  Ware,  R.  257,  260;  Com. 
Dig.  h.  t. ; Vin.  Ab.  h.  t. 

Trade  marks,  are  signs,  writings 
or  tickets  put  upon  manufactured  goods, 
to  distinguish  them  from  others. 

2.  — It  seems  at  one  time  to  have 
been  thought  that  no  man  acquired  a 
right  in  a particular  mark  or  stamp.  2 
Atk.  484.  Rut  it  was  afterwards  con- 
sidered that  for  one  man  to  use  as  his 
own  another’s  name  or  mark,  would  bo 
a fraud  for  which  an  action  would  lie.  3 
Dougl.  293  ; 3 R.  k C.  541 ; 4 R.  & 
Ad.  410;  and  a court  of  equity  will  re- 
strain a party  from  using  the  marks  of 
another.  Eden,  Inj.  314;  2 Keene, 
213  ; 3 Mylno  & 0.  338. 

3.  — The  Monthly  Law  Magazine  for 
December  1840,  in  an  article  copied  into 
the  American  Jurist,  vol.  25,  p.  279, 
says,  “ the  principles  to  be  extracted, 
after  an  examination  of  those  cases,  ap- 
pear to  be  the  following : 

First,  that  the  first  producer  or  vendor 
of  any  article  gains  no  right  of  property 
in  that  article  so  as  to  prevent  others 
from  manufacturing,  producing  or  vend- 
ing it. 

4.  — Secondly,  that  although  any  other 
person  may  manufacture,  produce,  and 
sell  any  such  article,  yet  he  must  uot,  in 
manner,  either  by  using  the  same  or 
similar  marks,  wrapjters,  labels,  or  de- 
vices, or  colourable  imitations  thereof, 
or  otherwise,  hold  out  to  the  public  that 
he  is  manufacturing,  producing,  or  sell- 
ing the  identical  article,  prepared,  manu- 
factured, produced,  or  sold  by  the  other ; 
that  is  to  say,  he  may  not  make  use  of 
the  name  or  reputatiou  of  the  other  in 
order  to  sell  his  own  preparation. 
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6.  — Thirdly,  the  right  to  use  or  re- 
strain others  from  using  any  mark  or 
name  of  a firm,  is  in  the  nature  of  good- 
will, and  therefore  goes  to  the  surviving 
or  continuing  partner  in  such  firm,  and 
the  personal  representative  of  a deceased 
partner  has  an  interest  in  it. 

0. — Fourthly,  that  courts  of  equity 
in  these  cases  only  act  us  auxiliary  to 
the  legal  right,  and  to  prevent  injury, 
and  give  a relief  by  account,  when 
damages  at  law  would  he  inadequate  to 
the  injury  received ; and  they  w ill  not 
interfere  by  injunction  in  the  first  in- 
stance, unless  a good  legal  title  is  shown, 
and  even  then  they  never  preclude  the 
parties  from  trying  the  right  at  law,  if 
desired. 

7.  — Fifthly,  if  the  legal  title  be  so 
doubtful  as  not  to  induce  the  court  to 
grant,  the  injunction,  yet  it  will  put  the 
jKirtics  in  a position  to  try  the  legal  right 
at  law,  notwithstanding  the  suit. 

8.  — Sixthly,  that  before  the  party  is 
entitled  to  relief  in  equity,  he  must  truly 
represent  his  title,  and  the  mode  in  which 
he  became  jmssessed  of  the  article  for 
the  vending  of  which  be  claims  protec- 
tion ; it  being  a clear  rule  of  courts  of 
equity  not  to  extend  their  protection  to 
persons  whose  case  is  not  founded  ou 
truth.” 

9.  — In  Franco  the  law  regulates  the 
rights  of  merchants  and  manufacturers 
as  to  their  trade  marks  with  great  minute- 
ness. Dali.  Diet,  mot  Propriete  Indus- 
trie! le. 

See,  generally,  4 Mann.  k Or.  357 ; 
3 B.  k 0.  541;  5 D.  & R.  292;  2 
Keen,  213;  and  Deceit. 

TRADER.  One  who  makes  it  his 
business  to  buy  merchandise  or  goods 
and  chattels,  and  to  sell  the  same  for  the 
purpose  of  making  a profit.  The  quan- 
tum of  dealing  is  immaterial,  when  an 
intention  to  deal  generally  exists.  3 
Stark.  50;  2 C.  & P.  135;  1 T.  II. 
572. 

2. — Questions  as  to  who  is  a trader 
most  frequently  arise  under  the  bankrupt 
laws,  and  the  most  difficult  among  them 
are  those  cases  where  the  party  follows 
a business  which  is  not  that  of  buying 
and  selling  principally,  but  in  which  he 
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is  occasionally  engaged  in  purchases  and 
sales. 

3. — To  show  who  is  a trader  will  be 
best  illustrated  by  a few  examples: 

A farmer  who  iu  addition  to  his  usual 
business,  occasionally  buys  a horse  not 
calculated  for  his  usual  occupation,  and 
sells  him  again  to  make  a profit,  and 
who  in  the  course  of  two  years  had  so 
liought  uud  sold  five  or  six  horses,  two 
of  which  had  been  sold  after  he  had 
bought  them  for  the  sake  of  a guinea 
profit,  was  held  to  be  a trader.  1 T.  It. 
537,  n. ; 1 Price,  20.  Another  farmer 
bought  a large  quantity  of  potatoes,  not 
to  be  used  on  his  farm,  but  merely  to 
sell  again  for  a profit,  was  also  declared 
j to  be  a trader.  1 Str.  513.  See  7 
Taunt.  409;  2 N.  R.  78;  11  East, 
274. 

| A butcher  who  kills  only  such  cattle 
as  he  has  reared  himself  is  not  a trader, 
but  if  he  buy  them  and  kill  and  sell 
them  with  a view  to  profit,  he  is  a trader. 
4 Burr.  21,  47.  Eec  2 Rose,  38 ; 3 
Camp.  233;  Cooke,  B.  L.  48,  73;  2 
Wils.  109;  1 Atk.  128;  Cowp.  745. 

A brick  maker  who  follows  the  busi- 
ness, for  the  purpose  of  enjoying  the 
profits  of  his  real  estate  merely,  is  not  a 
trader;  but  when  he  buys  the  earth  by 
the  load  or  otherwise,  and  manufactures 
it  into  bricks,  and  sells  them  with  a 
view  to  profit,  he  is  a trader.  Cook,  B. 
L.  52,  (53  ; 7 East,  442;  3 0.  k I’. 
500;  Mood,  k M.  2G3;  2 Rose,  422; 
2 Glyn  k J.  183;  1 Bro.  C.  C.  173. 

For  further  examples,  the  reader  is 
referred  to  4 M.  k R.  486;  9 B.  k C. 
577;  1 T.  It.  34;  1 Rose,  316  ; 2 
Tauut.  178;  2 Marsh.  236;  3 M.  & 
Scott,  761 ; 10  Bing.  292  ; Peake,  7G; 
1 Vent.  270;  3 Brod.  & B.  2;  G 
Moore,  56. 

TRADITION,  contracts  in  the  civil 
lair , is  the  act  by  which  a thing  is  deli- 
vered by  one  or  more  persons  to  one  or 
more  others. 

2. — In  sales  it  is  the  delivery  of  pos- 
session by  the  proprietor  with  an  inten- 
tion to  transfer  the  property  to  the 
receiver.  Two  things  are  therefore  re- 
quisite in  order  to  transmit  property  in 
this  way : 1.  The  intention  or  consent 
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of  the  former  owner  to  transfer  it;  and, 
2,  the  actual  deliver)-  in  pursuance  of 
that  intention. 

3.  — Tradition  is  either  real  or  symbo- 
lical. The  first  is  where  the  ipsa  corpora 
of  movables  are  put  into  the  hands  of  the 
receiver : symbolical  tradition  is  used 
where  the  tiling  is  incapable  of  real  de- 
livery, as,  in  immovable  subjects,  such 
as  lands  and  houses ; or  such  as  consist 
in  jure  (things  incorporeal)  as  things  of 
fishing  and  tLc  like.  The  property  of 
certain  movables,  though  they  are  capa- 
ble of  real  delivery,  may  be  transferred 
by  symbol.  Thus,  if  the  subject  be  un- 
der lock  and  key,  the  delivery  of  the  key 
is  considered  as  a legal  tradition  of  all 
that  is  contained  in  the  repository.  Cu- 
jas,  Observations,  liv.  11,  ch.  10;  lust, 
lib.  2, 1. 1,  § 40;  Dig.  lib.  41,  t.  1,  1.  9 ; 
Ersk.  Prine.  Laws  of  Scotl.  bk.  2,  t.  1, 
s.  10,  11 ; Civil  Code  Lo.  art.  2452,  et 
seq. 

4.  — In  the  common  law  the  term 
used  in  the  place  of  tradition  is  delivery, 

(q  j-)  m 

TRAFIC,  signifies  commerce,  trade, 
sale  or  exchange  of  merchandize,  bills, 
money  and  the  like. 

TRAITOR,  crimes.  One  guilty  of 
treason. 

2. — The  punishment  of  a traitor  is 
death. 

TRAITOROUSLY,  jdcadimjs.  This 
is  a technical  word  which  is  essential  in 
an  indictment  for  treason  in  order  to 
charge  the  crime,  and  which  cannot  be 
supplied  by  any  other  word,  or  any  kind 
of  circumlocution.  Having  been  well 
laid  in  the  statement  of  the  treason 
itself,  it  is  not  necessary  to  state  every 
overt  act  to  have  becu  traitorously  com- 
mitted. Vide  Bac.  Ab.  Indictment,  G 1; 
Com.  Dig.  Indictment,  G G;  llawk.  B. 
2,  c.  25,  s.  55;  1 East’s  1*.  C.  115;  2 
Hale,  172,  184;  4 Bl.  Com.  307;  3 
Inst.  15;  Cro.  C.  C.  37;  Carth.  319;  2 
Salk.  083;  4 Barg.  St.  Tr.  701 ; 2 Ld. 
Raym.  870;  Comb.  259;  2 Chit.  Cr. 
Law,  104,  note  (5). 

TRANSACTION,  contracts , in  tin 
civil  law,  is  an  agreement  between  two 
or  more  persons,  who  for  the  purpose  of 
preventing  or  putting  an  cud  to  a law- 
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suit,  adjust  their  differences  by  mutual 
consent,  in  the  manner  which  t hey  agree 
on ; in  Louisiana  this  contract  must  be 
reduced  to  writing.  Civil  Code  of  Louis. 
3038. 

2.  — Transactions  regulate  only  the 
differences  which  appear  to  be  dearly 
comprehended  in  them  by  the  intentions 
of  the  parties,  whether  they  be  explained 
in  a general  or  particular  manner,  unless 
it  be  the  necessary  consequence  of  what 
is  expressed  ; and  they  do  not  extend  to 
differences  which  the  parties  never  in- 
tended to  include  in  them.  lb.  3040. 

3. — To  transact,  a man  must  have  the 
capacity  to  dispose  of  the  things  included 
in  the  transaction.  Ib.  3039;  1 Domat, 
Lois  Civiles,  liv.  1,  t.  13,  s.  1 ; Dig.  lib. 
2,  t.  15,  1.  1 ; Code,  lib.  2,  t.  4,  1.  41. 
In  the  common  law  this  is  called  a com- 
promise, (q.  v.) 

TKANSCRI PT.  A copy  of  an  origi- 
nal writing  or  deed. 

2. — In  Pennsylvania  the  act  of  assem- 
bly of  20th  March,  1810,  s.  10,  calls  a 
copy  of  the  proceedings  before  a justice 
of  the  peace  in  any  case,  a transcript : 
the  proper  term  would  be  an  exemplifi- 
cation. 

TRANSFER,  contracts , is  the  act  by 
which  the  owner  of  a thing  delivers  it  to 
another  person,  with  the  intent  of  pass- 
ing the  rights  which  he  has  in  it  to  the 
latter. 

2. — To  transfer  means  also  to  change ; 
for  example,  one  may  transfer  a legacy, 
either,  1st,  by  the  change  of  the  person 
of  the  legatee,  as,  1 bequeath  to  Primus 
a horse  which  1 before  bequeathed  to 
Secondus ; 2d,  by  the  change  of  the 
thing  bequeathed,  as,  I bequeath  to  Ter- 
tius  my  History  of  the  United  States 
instead  of  my  copy  of  the  Life  of  Wash- 
ington ; 3d,  by  the  change  of  the  person 
who  was  bound  to  pay  the  legacy,  as,  I 
direct  that  the  sum  of  one  hundred  dol- 
lars which  1 directed  should  be  charged 
upon  my  house  which  I gave  to  Quartus, 
shall  be  paid  by  my  executors. 

TRANSFEREE.  He  to  whom  a 
transfer  is  made. 

TRANSFERENCE,  Scotch  law.  The 
name  of  an  action  by  which,  a suit  which 
was  pending  at  the  time  the  parties  died, 
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is  transferred  from  the  debased  to  his 
representatives!  in  the  same  condition  in 
which  it  Htood  formerly.  If  it  be  the 
pursuer  who  is  dead,  the  actiou  is  called 
a transference  active;  if  the  defender,  it 
is  a transference  passive.  Krsk.  Priu. 
B.  4,  t.  1,  n.  82. 

TRANSFEROR.  One  who  makes  a 
transfer. 

TRANSGRESSION,  is  the  violation 
of  a law. 

TRANSHIPMENT,  mar.  law.  The 
act  of  taking  the  cargo  out  of  one  ship 
and  loading  it  in  another. 

2. — When  this  is  done  from  necessity, 
it  does  not  affect  the  liability  of  an  in- 
surer  on  the  goods.  1 Marsh.  Ins.  166} 
Abbott  on  Shipp.  240.  But  when  the 
master  tranships  goods  without  necessity, 
he  is  answerable  for  the  loss  of  them  by 
capture  by  public  enemies.  1 Gallia.  R. 
448. 

TRANSIRE,  Emjl.  law.  A warrant 
for  the  custom-house  to  let  goods  pass ; 
a permit,  (q.  v.)  See  for  a form  of  a 
tram  ire,  llarg.  L.  Tr.  104. 

TRANSITORY  ACTION,  practice , 
jfleutlinys.  Actions  are  transitory  when 
the  venue  may  lawfully  be  laid  in  any 
county,  though  the  cause  of  action  arose 
out  of  the  jurisdiction  of  the  court.  Vide 
Artiom,  and  1 Chit.  l’l.  278 ; Com.  Dig. 
Actions,  N 12 ; Cowp.  161 ; 9 Johns. 
R.  67 ; 14  Johns.  R.  134;  3 Bl.  Com. 
294.  Vide  Buo.  Ab.  Actions  Local  and 
trausitory. 

TRANS! T I IS.  The  act  of  going,  or 
of  removing  goods,  from  one  place  to 
another.  The  transitus  of  goods  from 
a seller  commences  tire  moment  lie  has 
delivered  them  to  an  agent  for  the  pur- 
pose of  being  carried  to  another  place, 
and  ends  when  the  delivery  is  complete, 
which  delivery  may  be  by  putting  the 
purchaser  into  actual  possession  of  the 
goods,  or  by  making  him  a symbolical 
delivery.  2 Hill,  S.  C.  587 ; 5 John. 
385;  2 Pick.  599;  11  Pick.  352;  2 
Aik.  79;  5 Ham.  88;  6 Rand.  473. 
See  Stoppage  in  transitu. 

TRANSLATION.  The  copy  made 
in  one  language  of  what  has  been  written 
or  spoken  in  unothcr. 

2. — In  pleading,  when  a libel  or  an 


agreement,  written  in  a foreign  language, 
must  be  averred,  it  is  necessary  that  a 
translation  of  it  should  also  be  given. 

3.  — In  evidence,  when  a witness  is 
unable  to  speak  the  English  language  so 
as  to  convey  his  ideas,  a translation  of 
his  testimony  must  be  made.  In  that 
ease,  an  interpreter  should  be  sworn  to 
translate  to  him,  on  oath,  the  questions 
propounded  to  him,  and  to  translate  to 
the  court  and  jury,  his  answers.  4 Mass. 
81;  5 Mass.  219;  2 Caiues’s  Rep.  155; 
Louis.  Code  of  Pr.  784,  5. 

4.  — It  has  been  determined  that  a 
copyright  may  exist  iu  a translation,  as 
a literary  work.  3 Ves.  & Bea.  77 ; 2 
Meriv.  441,  n. 

5.  — In  the  ecclesiastical  law,  transla- 
tion denotes  the  removal  from  one  place 
to  another;  as,  the  bishop  was  translated 
from  the  diocese  of  A,  to  that  of  B.  In 
t he  civil  law,  t ranslation  signifies  the  trans- 
fer of  property.  Clef  dcs  Lois  Rom.  h.  t. 

6.  — Swinburne  applies  the  term  trans- 
lation to  the  bestowing  of  a legacy  which 
had  been  given  to  one,  on  another;  this 
is  a species  of  ademption,  fq.  v.)  but  it 
differs  from  it  in  this,  that  there  may  be 
an  ademption  without  a translation,  but 
there  cuu  be  no  translation  without  an 
ademption.  Bac.  Ab.  Legacies,  C.  Vido 
Interpreter. 

TRANSMISSION,  civ.  law , is  the 
right  which  heirs  or  legatees  may  havo 
of  passing  to  their  successors,  the  in- 
heritance or  legacy  to  which  they  were 
entitled,  if  they  happeu  to  die  without 
having  exercised  their  rights.  Domat, 
liv.  3,  t.  1,  s.  10;  4 Toull.  u.  18C;  Dig. 
50,  17,  54;  Code,  6,  51. 

T li ANSPORT ATION,  pun  ishment. 
In  the  Euglish  law,  this  punishment  is 
inflicted  by  virtue  of  sundry  statutes;  it 
was  unknown  to  the  common  law.  2 H. 
Bl.  223.  It  is  a part  of  the  judgment 
or  sentence  of  the  court,  that  the  juirty 
shall  be  transported  or  scut  into  exile. 

1 Ch.  Cr.  Law,  789  to  796.  Priuc.  of 
Pen.  Lawr,  c.  4,  § 2. 

TRAVAIL.  The  act  of  child  hearing. 

2. — A woman  is  said  to  be  in  her 
travail  from  the  time  the  p;iins  of  child 
beariug  commence  until  her  delivery. 
5 Piek.  63 ; 6 Greeul.  R.  460. 
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3. — In  some  states  to  render  the  mother 
of  a bastard  child  a competent  witness  in 
the  prosecution  of  the  alleged  father,  she 
must  have  accused  him  of  being  the  father 
during  the  time  of  her  travail.  2 Root, 
R.  490;  1 Root,  R.  107;  2 Mass.  R. 
443  ; 5 Mass.  R.  518;  8 Greenl.  R.  163  ; 
3 N.  II.  Rep.  135;  6 Greenl.  It.  400. 
Rut  in  Connecticut,  wheu  the  state  pro- 
secutes, the  mother  is  competent,  al- 
though she  did  not  accuse  the  father 
during  her  travail.  1 Ray,  R.  278. 

TRAVERSE,  rrim.  loir,  practice. 
This  is  a technical  term  which  means  to 
turn  over : it  is  applied  to  an  issue  taken 
upon  an  indictment  for  a misdemeanor, 
and  means  nothing  more  tlrnu  turning 
over  or  putting  off  the  trial  to  a follow- 
ing sessions  or  assize;  it  has,  perhaps 
with  more  propriety,  been  applied  to  the 
dcnyiug  or  taking  issue  upon  an  indict- 
ment, without  reference  to  the  delay  of 
trial.  Rick.  Scss.  151;  Bum’s  Just, 
h.  t.;  4 Bl.  Com.  351. 

Traverse,  from  the  French  traverser, 
in  pleading,  signifies  to  deny  or  contro- 
vert any  thiug  which  is  alleged  in  the 
declaration,  plea,  replication  or  other 
pleadings;  Liwes’s  Civ.  l’lcad.  116, 
117;  there  is  no  real  distinction  be- 
tween traverses  and  denials,  they  are  the 
same  in  substance.  Willes,  R.  224. 
However,  a traverse,  in  the  strict  tech- 
nical meaning,  and  more  ordinary  accep- 
tation of  the  term,  signifies  a direct 
denial  in  formal  words,  l(  without  this 
that,"  &o.  Summary  of  Pleadings,  75; 
1 Chit.  PI.  576,  n.  a. 

2. — All  issues  are  traverses,  although 
all  traverses  cannot  be  said  to  he  issues, 
and  the  difference  is  this,  issues  are 
where  one  or  more  facts  are  affirmed 
on  one  side,  and  directly  and  merely 
denied  on  the  other;  but  special  traverses 
are  where  the  matter  asserted  by  one 
party  is  not  directly  and  merely  denied 
or  put  in  issue  by  the  other,  hut  he 
nlleges  some  new  matter  or  distinction 
inconsistent  with  what  is  previously 
stated,  and  then  distinctly  excludes  the 
previous  statement  of  his  adversary. 
The  new  matter  so  alleged  is  called  the 
inducement  to  the  traverse,  and  the  ex- 
clusion of  the  previous  statement,  the 


traverse  itself.  Lawes’s  Civ.  PI.  117. 
See,  in  general,  20  Vin.  Abr.  339; 
Com.  Rig.  Pleader,  G ; Bac.  Ahr.  Pleas, 
II ; Yolv.  R.  147,  8 ; 1 Saund.  22,  u.  2; 
Gould,  on  PI  cli.  7. 

3.  — A traverse  upon  a traverse  is  one 
growing  out  of  the  same  point,  or  sub- 
ject-matter, as  is  embraced  in  a preceding 
traverse  on  the  other  side.  Gould  on 
PI.  eh.  7,  § 42,  u.  It  is  a general  rule, 
that  a traverse,  well  teudered  on  one  side, 
must  he  accepted  on  the  other.  And 
hence  it  follows,  as  a general  rule,  that 
there  cannot  be  a tra verse  upon  a tra- 
verse, if  the  first  traverse  is  material. 
The  meaning  of  tho  rule  is,  that  when 
one  party  has  tendered  a material  tra- 
verse, the  other  cannot  leave  it  and  ten- 
der another  of  his  own  to  the  same  point 
upon  the  inducement  of  the  first  traverse, 
but  must  join  in  that  first  tendered ; other- 
wise the  parties  might  alternately  tender 
traverses  to  each  other,  in  unlimited  suc- 
cession, without  coming  to  an  issue. 
Gould  on  PI.  eh.  7,  § 42. 

4.  — In  cases  where  the  first  traverse 
is  immaterial,  there  may  be  a traverso 
upon  a traverse.  Ib.  eh.  7,  § 43.  Aud 
where  the  plaiutiff  might  be  ousted  of 
some  right  or  liberty  the  law  allows  him, 
there  may  he  a traverse  upon  a traverse, 
although  the  first  traverse  include  what 
is  material.  Poph.  101  ; Mo.  350;  Com. 
Rig.  Pleader,  G 18;  Boo.  Ahr.  Pleas, 
II  4;  Hob.  104,  marg. ; Cro.  Eliz.  99, 
418;  Gould  on  PI.  eh.  7,  §44. 

5.  — Traverses  may  be  divided  into 
General  Traverses  (q.  v.),  and  Special 
Traverses,  (q.  v.)  Ihere  is  a third  kind 
called  a Common  Traverso,  (q.  v.) 

TREASON,  ertm.  law.  This  word 
imports  a betraying,  treachery,  or  breach 
of  allegiance.  4 Bl.  Com.  75. 

2 — The  constitution  of  the  United 
States,  art.  3,  s.  3,  defines  treason  against 
the  United  States  to  consist  only  in  levy- 
ing war  (q.  v.)  against  them,  or  in  ad- 
hering to  their  enemies  giving  them  aid 
or  comfort.  This  offence  is  punished 
with  death.  Act  of  30th  April,  1790, 

1 Story’s  Laws  U.  S.  83.  By  the  same 
article  of  the  constitution,  no  person 
shall  be  convicted  of  treason,  unless  on 
the  testimony  of  two  witnesses  to  tho 
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same  overt  act,  or  on  confession  in  open 
court.  Vide,  generally,  3 Story  on  the 
Const,  ch.  39,  p.  067 ; Serg.  on  the 
Const,  ch.  30  ; United  States  v.  Fries, 
Humph. ; 1 Tucker’s  Rluekst.  Comm. 
Appen.  275,  276;  3 Wils.  Law  Loot. 
90  to  99 ; Foster,  Disc.  I. ; Burr’s 
Trial;  4 (’ranch,  Jt.  126,  469  to  508; 

2 Dali.  R.  246,  355;  1 Dali.  Rep.  35; 

3 Wash.  C.  C.  Rep.  234;  1 John.  Rep. 
553  ; 1 1 Johns.  R.  549 ; Com.  Dig. 
Justices,  (K);  1 East,  1J.  C.  37  to  158; 
2 Chit.  Crim.  Law,  60  to  102;  Arch. 
Cr.  PI.  378  to  387. 

TREASURE-TROVE,  found  trea- 
sure. 

2.  — This  name  is  given  to  such  money 
or  coin,  gold,  silver,  plate,  or  bullion, 
which,  having  been  hidden  or  concealed 
iu  the  earth  or  other  private  place,  so 
long  that  its  owner  is  unknown,  has  been 
discovered  by  accident.  Should  the 
owner  be  found  it  must  be  restored  to 
him ; and  in  case  of  not  finding  him,  the 
property,  according  to  the  English  law, 
belongs  to  the  king.  In  the  latter  case, 
by  the  civil  law,  when  the  treasure  was 
found  by  the  owner  of  the  soil,  he  was 
considered  as  entitled  to  it  by  the  double 
title  of  owner  and  finder;  wheu  found 
on  another's  property,  one- half  belonged 
to  the  owner  of  the  estate,  and  the  other 
to  the  finder ; when  found  on  public  pro- 
perty it  belonged  one-half  to  the  public 
treasury,  and  the  other  to  the  finder. 
Lcjons  du  Dr.  Rom.  § 350-352.  This 
includes  not  only  gold  and  silver,  but 
whatever  may  constitute  riches,  as  vases, 
urns,  statues,  Ac. 

3.  — The  Roman  definition  includes 
the  same  things  under  the  word  pecunia  ; 
but  the  thing  found  must  have  a com- 
mercial value ; for  ancient  tombs  would 
not  be  considered  a treasure.  The  thing 
must  have  been  hidden  or  concealed  in 
the  earth ; and  no  one  must  be  able  to 
establish  his  right  to  it.  It  must  be 
found  by  a puro  accident,  and  not  in 
consequence  of  search.  Dali.  Diet.  Pro- ! 
priete,  art.  3,  s.  3. 

4.  — According  to  the  French  law,  le 
tresor  est  toutc  chose  cachce  ou  enfouie, 
sur  laquelle  personne  ne  peut  justifier  sa 
propriety,  et  qui  est  decouvertc  par  lc 


pur  effet  du  hasard.  Code  Civ.  716. 
\ idc  4 Toull.  n.  34.  Vide,  gcnerallv, 
20  Vin.  Abr.  414;  7 Com.  Dig.  649; 
1 Bro.  Civ.  Law,  237  ; 1 Blackstone’s 
Comm.  295;  Poth.  Traite  du  Dr.  de 
Propriete,  art.  4. 

TREASURER.  An  officer  entrusted 
with  the  treasures  or  money  either  of  a 
private  individual,  a corporation,  a com- 
pany, or  a state. 

2. — It  is  his  duty  to  use  ordinary  dili- 
gence in  the  performance  of  his  office, 
and  to  account  with  those  whose  money 
; he  has. 

Treasurer  of  tiie  mint.  An  offi- 
cer created  by  the  act  of  January  18, 
1837,  whose  duties  are  prescribed  as 
follows  : The  treasurer  shall  receive  and 
safely  keep  all  moneys  which  shall  be 
for  the  use  and  support  of  the  mint; 
shall  keep  all  the  current  accounts  of  the 
mint,  and  pay  all  moneys  due  by  the 
mint,  on  warrants  from  the  director.  He 
shall  receive  all  bullion  brought  to  the 
mint  for  coinage;  shall  be  the  keeper  of 
all  bullion  and  coin  in  the  mint,  except 
while  the  same  is  legally  placed  in  tie 
hands  of  other  officers,  and  shall,  on 
warrants  from  the  director,  deliver  all 
coins  struck  at  the  mint  to  the  persons 
to  whom  they  shall  be  legally  payable. 
Aud  he  shall  keep  regular  and  faithful 
accounts  of  all  the  transactions  of  the 
mint,  in  bullion  and  coins,  both  with  the 
officers  of  the  mint  aud  the  depositors; 
and  shall  present,  quarter-yearly,  to  the 
treasury  department  of  the  Uuited  States, 
according  to  such  forms  as  shall  he  pre- 
scribed by  that  department,  an  account 
of  the  receipts  and  disbursements  of  the 
mint,  for  the  purpose  of  being  adjusted 
and  settled. 

2. — This  officer  is  required  to  give 
bond  to  the  United  States  with  one  or 
more  sureties  to  the  satisfaction  of  the 
secretary  of  the  treasury,  in  the  sum  of 
ten  thousand  dollars.  His  salary  is  two 
thousand  dollars. 

Treasurer  of  the  United  States, 
government.  Before  entering  on  the 
duties  of  his  office,  the  treasurer  is  re- 
quired to  give  bond  with  sufficient  sure- 
ties, approved  by  the  secretary  of  the 
treasury  aud  the  first  comptroller,  in  the 
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sum  of  ono  hundred  and  fifty  thousand 
dollars,  payable  to  the  Uuited  States, 
with  condition  for  the  faithful  perform- 
ance of  the  duties  of  his  office,  and  for 
the  fidelity  of  the  persons  by  him  em- 
ployed. Act  of  2d  September,  1 789,  s.  4. 

2.  — Ilis  principal  duties  are,  1.  To 

receive  and  keep  the  moneys  of  the 
United  States,  and  disburse  the  same  by 
warrants  drawn  by  the  secretary  of  the 
treasury,  countersigned  by  the  proper 
officer,  and  recorded  according  to  law. 
lb.  s.  4.  2.  To  take  receipts  for  all 

moneys  paid  by  him.  3.  To  render  his 
account  to  the  comptroller  quarterly,  or 
oftener  if  required,  and  transmit  a copy 
thereof,  when  settled,  to  the  secretary  of 
the  treasury.  4.  To  lay  before  each 
house,  on  the  third  day  of  each  session 
of  congress,  fair  and  accurate  copies  of 
all  accounts  by  him,  from  time  to  time, 
rendered  to  and  settled  with  the  comp- 
troller, and  a true  and  perfect  account 
of  the  state  of  the  treasury.  5.  To  sub- 
mit at  all  times,  to  the  secretary  of  the 
treasury  and  the  comptroller,  or  either 
of  them,  the  inspection  of  the  moneys  in 
his  hands.  Ib.  s.  4. 

3.  — Ilis  compensation  is  three  thou- 
sand dollars  jrt  annum.  Act  of  20th 
February,  1804,  s.  1. 

TREASURY.  The  place  where  trea- 
sure is  kept  : the  office  of  a treasurer. 
The  term  is  more  usually  applied  to  the 
public  than  to  a private  treasury.  Vide 
Department  v /*  the  Treasury  of  the  United 
States. 

TREATY,  international  law.  A 
treaty  is  a compact  made  between  two  or 
more  independent  nations  with  a view  to 
the  public  welfare;  treaties  are  for  a 
rpetuity,  or  for  a considerable  time, 
lose  matters  which  are  accomplished 
by  a single  act,  and  are  at  once  perfected 
in  their  execution,  are  called  agreements, 
conventions  and  pactions. 

2.  — On  the  part  of  the  United  States, 
treaties  are  made  by  the  president,  by 
and  with  the  consent  of  the  senate,  pro- 
vided two-thirds  of  the  senators  present 
concur.  Const,  article  2,  s.  2,  n.  2. 

3.  — No  state  shall  enter  into  any 
treaty,  alliance  or  confederation,  Const, 
art.  1,  s.  10,  n.  1 ; nor  sliall  any  state,  j 


without  the  consent  of  congress,  enter 
into  any  agreement  or  compact  with  an- 
other state,  or  with  a foreign  power.  Ib. 
art.  1,  see.  10,  n.  2 ; 3 Story  on  the 
Const.  § 1395. 

4.  — A treaty  is  declared  to  be  the 
supreme  law  of  the  land,  and  is  there- 
fore obligatory  on  courts,  1 Crunch,  li. 
103;  1 Wash.  C.  C.  R.  822;  1 Paine, 
55 ; whenever  it  operates  of  itself  with- 
out the  aid  of  a legislative  provision ; 
but  when  the  terms  of  the  stipulation 
import  a contract,  and  either  of  the  par- 
ties engages  to  perform  a particular  act, 
the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department,  and  the 

( legislature  must  execute  the  contract  be- 
fore it  can  become  a rule  of  the  court. 
2 Pet.  S.  C.  Rep.  314.  Vide  Story  on 
the  Constitut.  Index,  h.  t. ; Serg.  Con- 
stit.  Law,  Index,  h.  t. ; 4 Hall’s  Law 
Journal,  401 ; 6 Wheat.  161;  3 Dali. 
199;  1 Kent,  Comm.  165,  284. 

5.  — Treaties  arc  divided  into  personal 
and  real.  The  personal  relate  exclu- 
sively to  the  persons  of  the  contracting 
parties,  such  as  family  alliances,  and 

| treaties  guarantying  the  throne  to  a par- 
ticular sovereign  and  his  family.  As  they 
relate  to  the  persons  they  expire  of 

| course  on  the  death  of  the  sovereign  or 
the  extinction  of  his  family.  Deal  trea- 
ties relate  solely  to  the  subject-matters 
of  the  convention,  independently  of  tho 
|>ersons  of  the  contracting  parties,  and 
continue  to  bind  the  state,  although  there 
may  be  changes  iu  its  constitution,  or  in 
the  persons  of  its  rulers.  Vattel,  Law 
of  Nat.  b.  2,  c.  12,  §§  183-197. 

Treaty  ok  peace.  A treaty  of  peace 
is  an  agreement  or  contract  made  by 
belligerent  powers,  in  which  they  agree 
to  lay  down  their  arms,  and  by  which 
they  stipulate  the  conditions  of  peace, 
and  regulate  the  manner  in  which  it  is 
to  be  restored  and  supported.  Vatt.  lib. 
4,  c.  2,  § 9. 

TREBLE  COSTS,  remedies.  By 
treble  costs,  in  the  English  law,  is  un- 
derstood, 1st,  the  usual  taxed  costs;  2d, 
half  thereof ; 3d,  half  the  latter;  so  that 
in  effect  the  treble  costs  amount  only  to 
the  taxed  costs,  and  three-fourths  thereof. 
1 Chitty,  R.  137 ; 1 Chitt.  Pract.  27. 
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2.  — Treble  costs  are  sometimes  given 
statutes,  and  this  is  the  constnietion 

put  upon  them. 

3.  — In  Pennsylvania  the  rule  is  dif- 
ferent ; when  an  act  of  assembly  gives 
treble  costs,  the  party  is  allowed  three 
times  the  usual  costs,  with  the  exception, 
that  the  fees  of  the  officers  are  not  to  be 
trebled,  when  they  are  not  regularly  or 
usually  payable  by  the  defendant.  2 
Rawle,  R.  201. 

4.  — And  in  New  York  the  directions 
of  the  statute  ore  to  be  strictly  pursued, 
and  the  costs  aro  to  be  trebled.  2 Dunl. 
Pr.  781. 

1 1 RERLE  DAMAGES,  remedies.  In 
act  ions  arising  ex  contractu  some  statutes 
give  treble  damages  ; and  these  statutes 
have  been  liberally  construed  to  meau 
actually  treble  damages ; for  example,  if 
the  jury  give  820  damages  for  a forcible 
entry,  the  court  will  award  8*10  more,  so 
as  to  make  the  totul  amount  of  damages 
*60.  4 B.  & 0.  154;  M’Clell.  Rep. 
507. 

2. — The  construction  on  the  words 
treble.  damuyes,  is  different  from  that 
which  has  been  put  on  the  words  treUe 
coRtSy  (<p  v.)  Vide  0 S.  &.  R.  288 ; 1 
Browne,  R.  9 ; 1 Co  wen,  R.  100,  175, 
170,  584  ; 8 Cowon,  115. 

TR EBUCKET.  The  name  of  an  en- 
gine of  punishment,  said  to  be  synony- 
mous with  tumbrel,  (q.  v.) 

TREE.  A woody  plant,  which  in 
rcsj)cet  of  thickness  and  height  grows 
greater  than  any  other  plant. 

2.  — Trees  are  part  of  the  real  estate 
while  growing,  and  before  they  are 
severed  from  the  freehold,  but  as  soon 
as  they  arc  cut  down,  they  are  personal 
property. 

3.  — Some  trees  are  timber  trees,  while 
others  do  not  bear  that  denomination. 
Vide  Timber , and  2 Bl.  Com.  281. 

4.  — Trees  Udong  to  the  owner  of  the 
land  where  they  grow,  but  if  the  roots 
go  out  of  one  man’s  land  into  that  of 
another,  or  the  branches  spread  over  the 
adjoining  estates,  such  roots  or  branches 
may  be  cut  oft’  by  the  owner  of  the  laud 
into  which  they  thus  grow.  Rolle’s  R. 
394;  3 Bulstr.  198;  Vin.  Ab.  Trees, 
E;  and  tit.  Nuisance,  W 2,  pi.  3;  8 


I Com.  Dig.  983;  2 Com.  Dig.  274;  10 
Vin.  Ab.  142;  20  Vin.  Ab.  415;  22 
I Vin.  Ab.  583  ; 1 Supp.  to  Ves.  jr.  138; 
, 2 Supp.  to  Ves.  jr.  102,  448;  6 Ves. 
1 109. 

5. — When  the  roots  grow  into  the  ad- 
joining land,  the  owner  of  such  land  may 
lawfully  claim  a right  to  hold  the  tree 
in  common  with  the  owner  of  the  land 
where  it  was  planted ; but  if  the  branches 
! only  overshadow  the  adjoining  land,  and 
the  roots  do  not  enter  into  it,  the  tree 
wholly  belongs  to  the  owner  of  the  estate 
where  the  roots  grow.  1 Swift’s  Dig. 
104  ; 1 Hill.  Ab.  6;  1 Ld.  Rnym.  737. 
Vide  13  Pick.  R.  44  ; 1 Pick.  R.224; 
4 Mass.  R.  266 ; G N.  II.  Rep.  430;  3 
Day,  476;  11  Co.  50;  Ilob.  310;  2 
Rollc,  R.  141  ; Moo.  & Mai.  112;  11 
Conn.  R.  177  ; 7 Conn.  125;  8 East, 
R.  394;  5 B.  & Aid.  600;  1 Chit. 
Gen.  Pr.  625;  2 Phil.  Ev.  138;  Gale 
A Wheat,  on  Kasem.  210;  Code  Civ. 
art.  671  ; Purdes.  Tr.  des  Servitudes, 
297 ; Bro.  Ab.  Demand,  20 ; Dali. 
Diet,  mot  Servitudes,  art.  8,  § 8 ; 2 P. 
Wius.  606;  Moor,  812;  Hob.  219; 
1 'low d.  470;  5 B.  & C.  897;  S.  C.  8 
1).  & R.  651. 

TR  ESA  ILK  or  TRESAYLE,  domes, 
tic  relation*.  The  grandfather’s  grand- 
father. 1 Bl.  Com.  186. 

TRESPASS,  torts,  is  an  unlawful  act 
committed  with  violence,  vi  et  armix,  to 
the  person,  property  or  relative  rights 
of  another.  Every  felony  includes  a 
trespass;  in  common  parlance,  such  acts 
arc  not  in  general  considered  as  tres- 
passes, yet  they  subject  the  offender  to 
an  action  of  trespass  after  his  conviction 
or  acquittal.  See  civil  remedy. 

2.  — There  is  another  kind  of  trespass, 
which  is  committed  without  force,  and  is 
known  by  the  name  of  trespass  on  the 
case.  This  is  not  generally  known  by 
the  name  of  trespass.  See  Case. 

3.  — The  following  rules  characterize 
the  injuries  which  are  denominated  tres- 
passes, namely;  1.  To  determine  whe- 
ther an  injury  is  a trespass,  due  regard 
must  he  had  to  the  nature  of  the  right 
affected.  A wrong  with  force  can  ouly 
be  offered  to  the  absolute  rights  of  i>er- 
sonal  liberty  and  security,  and  to  those 
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of  property  corporeal;  those  of  health, 
reputation  and  in  property  incorporeal, 
together  with  the  relative  rights  of  per- 
sons, are,  strictly  speaking,  incapable  of 
being  injured  with  violence,  because  the 
subject-matter  to  which  they  relate,  exists 
in  either  case  only  in  idea,  and  is  not  to 
lie  seen  or  handled.  An  exception  to 
this  rule,  however,  often  obtains  in  the 
very  instance  of  injuries  to  the  relative 
rights  of  persons ; and  wrongs  offered  to 
these  last  are  frequently  denominated 
trespasses,  that  is,  injuries  with  force. 

4.  — 2.  Those  wrongs  alone  are  charac- 
terized as  trespasses  the  immediate  con- 
sequences of  which  are  injurious  to  the 
plaintiff;  if  the  damage  sustained  is  a 
remote  consequence  of  the  act,  the  injury  j 
falls  under  the  denomination  of  trespass 
on  the  case. 

5.  — 3.  No  act  is  injurious  but  tlrnt 
which  is  unlawful;  and,  therefore,  where 
the  force  applied  to  the  plaintiff’s  pro- 
perty or  person  is  the  act  of  the  law 
itself,  it  constitutes  no  cause  of  complaint.  > 
Hamm.  N.  P.  34;  2 Phil.  Ev.  131;! 
Bac.  Abr.  h.  t, ; 15  East,  R.  G14.  As 
to  what  will  justify  a trespass,  see  Jiat- 
tery. 

TRESPASS,  remedies,  is  the  name 
of  an  action,  instituted  for  the  recovery  of 
damages,  for  a wrong  committed  against 
the  plaintiff,  with  immediate  force;  as 
an  assault  and  battery  against  the  per- 
son ; an  unlawful  entry  into  his  land, 
and  an  unlawful  injury  with  direct  force 
to  his  personal  property.  It  does  not 
lie  for  a mere  non-feasance,  nor  when 
the  matter  affected  was  not  tangible. 

2.  — The  subject  will  be  considered 
with  regard,  1,  to  the  injuries  for  which 
trespass  may  be  sustained  ; 2,  the  deela- , 
ration;  8,  the  plea;  4,  the  judgment. 

3. — § 1 . This  part  of  the  subject  will 
be  considered  with  reference  to  injuries, ' 
1 , to  the  person ; 2,  to  personal  property ; 
3,  to  real  property ; and  4,  when  t res- 
pass can  or  cannot  be  justified  by  legal 
proceedings. 

4.  — 1.  Trespass  is  the  proper  remedy 
for  an  assault  and  battery,  wounding, 
imprisonment,  and  the  like ; and  it  also 
lies  for  an  injury  to  the  relative  rights 
when  occasioned  by  force ; as,  for  beat-  ( 


| ing,  wounding,  and  imprisoning  n wife 
| or  servant,  by  which  the  plaintiff  has 
sustained  a loss.  9 Co.  113;  10  Co- 
130.  Vide  Parlies  to  actions  ; Per  quodt 
and  1 Chit.  Pr.  37. 

5.  — 2.  The  action  of  trespass  is  the 
! proper  remedy  for  injuries  to  personal 

pro]>crty,  which  may  be  committed  by 
the  several  acts  of  unlawfully  striking, 
chasing,  if  alive,  and  carrying  away  to 
1 the  damage  of  the  plaintiff,  a personal 
1 chattel,  1 Sauud.  84,  n.  2,  3 ; F.  N.  B. 
86 ; Bro.  Trespass,  pi.  407  ; Toll.  Exe- 
cutors, 112;  Cro.  Jac.  362,  of  which 
| another  is  the  owner  and  in  possession; 
but  a naked  possession  or  right  to  im- 
1 mediate  possession,  is  a sufficient  title  to 
| support  this  action.  1 T.  It.  480  ; and 
see  8 John.  R.  432;  7 John.  R.  535; 
11  John.  R.  377;  Cro.  Jac.  46;  1 Chit. 
1*1.  165. 

6.  — 3.  Trespass  is  the  proper  remedy 
for  the  several  acts  of  breaking  tlirougn 
an  enclosure,  and  coming  into  contact 
with  any  corporeal  hereditament,  of  which 
another  is  the  owner  and  in  possession, 
and  by  which  a damage  lots  ensued. 
There  is  an  ideal  fence,  reaching  in  ex- 
tent upwards,  a superficie  terra  vsqui  ad 
calum , which  encircles  every  mau’s  pos- 
sessions, when  he  is  owner  of  the  surface, 
and  downwards  as  far  as  his  property 
descends ; the  entry,  therefore,  is  bfeak- 
ing  through  this  enclosure,  and  this 
generally  constitutes,  by  itself,  a right  of 
action.  The  plaintiff  must  be  the  owner, 
and  in  possession.  5 East,  R.  485 ; 9 
John.  R.  61;  12  John.  R.  183;  11 
John.  R.  385  ; lb.  140  ; 3 Hill,  R.  26. 
There  must  have  been  some  injury,  how- 
ever, to  entitle  the  plaintiff  to  recover, 
for  a man  in  a balloon  may  legally  be 
said  to  break  the  close  of  the  plaintiff, 
when  passing  over  it,  as  he  is  wafted  by 
the  wind,  yet  as  the  owner’s  possession 
is  not  by  that  act  incommoded,  trespass 
could  not  probably  be  maintained ; yet, 
if  any  part  of  the  machinery  were  to  fall 
upon  the  land,  the  aeronaut  could  not 
justify  an  entry  into  it  to  remove  it, 
which  proves  that  the  act  is  not  justifia- 
ble. 19  John.  381.  But  the  slightest 
injury,  as  treading  down  the  grass,  is 
sufficient.  Vide  1 Chit.  I’l.  173 ; 2 
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John.  R.  857;  9 John.  R.  113,  377: 
2 Mass.  R.  127;  4 Mass.  R.  266;  4 
John.  R.  150. 

7.  — 4.  It  is  a general  rule  that  when 
the  defendant  has  acted  under  regular 
process  of  a court  of  competent  jurisdic- 
tion, or  of  a single  magistrate  having 
jurisdiction  of  the  subject-matter,  it  is  a 
sufficient  justilication  to  him  ; but  when 
the  court  has  no  jurisdiction  and  the 
process  Is  wholly  void,  the  defendant 
canuot  justify  under  it. 

8.  Rut  there  are  some  cases,  where  an 
officer  will  not  be  justified  by  the  war- 
rant or  authority  of  u court  having  juris- 
diction. These  exceptions  are  generally 
founded  on  some  matter  of  public  policy 
or  convenience;  for  example,  when  a 
warrant  was  issued  against  a mail  carrier, 
though  the  officer  was  justified  in  serving 
the  warrant,  he  was  liable  to  an  indict- 
ment for  detaining  such  mail  carrier  un- 
der the  warrant,  for  by  thus  detaining 
him,  he  was  guilty  of  “ wilfully  obstruct- 
ing or  retarding  the  passage  of  the  mail, 
or  of  the  driver  or  carrier,"  contrary  to 
the  provisions  of  the  act  of  congress  of 
1825,  ch.  275,  s.  9.  8 Law  Rep.  77. 
See  Ambassador  ; Justification. 

9.  — § 2.  The  declaration  should  con- 
tain a concise  statement  of  the  injury 
coinpluined  of,  whether  to  the  person, 
personal,  or  real  property,  and  it  must 
allege  that  the  injury  was  committed 
vi  et  arm  is  and  contra  pawn;  in  which 
particulars  it  differs  from  a declaration 
in  case.  See  Case,  remedies. 

10.  — § 3.  The  general  issue  is  not 
guilty.  Rut  as  but  few  matters  can  be 
given  in  evidence  under  this  plea,  it  is  pro- 
per to  plead  special  matters  of  defence. 

11.  — § 4.  The  judgment  is  generally 
for  the  damages  assessed  by  the  jury, 
and  for  costs.  When  the  judgment  is 
for  the  defendant,  it  is  that  he  recover 
his  costs.  Vide  I regularity  ; Regular 
anil  Irregular  process. 

Vide,  generally,  Rro.  Ab.  h.  t. ; Nel- 
son's Ab.  h.  t.  ; Rac.  Ab.  h.  t. ; Dane’s 
Ab.  h.  t. ; Com.  Dig.  h.  t. ; Vin.  Ab. 
h.  t. ; the  various  American  and  English 
Digests,  h.  t. ; 2 Phil.  Ev.  131 ; Ham. 
N.  P.  33  to  265  ; Chit.  Pr.  Index,  h.  t. ; j 
Rose.  Civ.  Ev.  h.  t. ; Stark.  Ev.  h.  t.  j 


TRESPASSER.  One  who  commits 
a trespass. 

2. — A man  is  a trespasser  by  his  own 
direct  act  when  he  acts  without  any  ex- 
cuse ; or  he  may  be  a trespasser  in  the 
execution  of  a legal  process  in  an  illegal 
manner,  1 Chit.  PI.  183;  2 John.  Pas. 
27 ; or  when  the  court  has  no  jurisdic- 
tion over  the  subject-matter;  when  the 
court  has  jurisdiction  but  the  proceeding 
is  defective  and  void ; when  the  process 
has  been  misapplied,  as,  when  the  de- 
fenduut  has  taken  A’a  goods  on  an  execu- 
tion against.  R;  when  the  process  has 
liccn  abused,  1 Chit.  PI.  183-187;  in 
all  the  cases  a man  is  a trespasser  ab 
initio.  And  a person  capable  of  giving 
his  assent  may  become  a trespasser,  by 
an  act  subsequent  to  the  tort.  If,  for 
example,  a man  take  possession  of  land 
for  the  use  of  another,  the  latter  may 
afterwards  recognize  and  adopt  the  act ; 
by  so  doing,  he  places  himself  in  the 
situation  of  one  who  had  previously  com- 
manded it,  und  consequently  is  himself 
a trespasser,  if  the  other  had  no  right  to 
enter,  nor  he  to  command  the  entry.  4 

End  817;  Ham.  N.  P.  215.  Vide  1 
Rnwle’s  It.  P21. 

TRET,  weights  and  measures , is  an 
allowance  made  for  the  water  or  dust 
that  may  be  mixed  with  any  commodity. 
It  differs  from  fare,  (q.  v.) 

TRIAL,  practice,  is  the  examination 
before  a competent  tribunal,  according 
to  the  laws  of  the  land,  of  the  facts  put 
in  issue  in  a cause,  for  the  purpose  of 
determining  such  issue.  4 Mason,  232. 

2. — There  are  various  kinds  of  trial, 
the  most  common  of  which  is 

Trial  by  jury.  To  insure  fairness  this 
mode  of  trial  must  be  in  public;  it  is 
conducted  by  selecting  a jury  in  the 
manner  prescribed  by  the  local  statutes, 
who  must  be  sworn  to  try  the  matter  in 
dispute  according  to  law,  and  the  evi- 
dence. Evidence  is  then  given  by  tho 
party  on  whom  rests  the  onus  probandi 
or  burden  of  the  proof;  ns  the  witnesses 
arc  called  by  a party  they  are  questioned 
by  him,  and  after  they  have  been  ex- 
amined, which  is  called  an  examination 
in  chief,  they  are  subject  to  a cross- 
examiuatiou  by  the  other  party  as  to 
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every  part  of  their  testimony.  Having  I 
examined  all  his  witnesses,  the  party  who 
supports  the  affirmative  of  the  issue 
closes ; and  the  other  party  then  calls 
his  witnesses  to  explain  his  case  or  sup- 
port his  part  of  the  issue;  these  are  in 
the  same  manner  liable  to  a cross-exam i- 
nation.  In  case  the  parties  should  differ 
as  to  what  is  to  be  given  in  evidence,  the 
judge  must  decide  the  matter,  and  his  | 
decision  is  conclusive  upon  the  parties  so 
far  as  regards  the  trial;  but,  in  civil 
cases,  a bill  of  exceptions , (q.  v.)  maybe  , 
taken,  so  that  the  matter  may  be  ex- 
amined before  another  tribunal.  When 
the  evidence  has  been  closed,  the  counsel ' 
for  the  party  who  supports  the  affirmative 
of  the  issue,  then  addresses  the  jury,  by  ' 
recapitulating  the  evidence  and  applying 
the  law  to  the  facts,  and  showing  on  what 1 
particular  points  he  rests  his  case.  The 
opposite  counsel  then  addresses  the  jury 
enforcing  in  like  manner  the  facts  and 
the  law  as  applicable  to  his  side  of  the 
case ; to  which  the  other  counsel  has  a 
right  to  reply.  It  is  then  the  duty  of 
the  judge  to  sum  up  the  evidence  and 
explain  to  the  jury  the  law  applicable  to 
the  case ; this  is  called  his  charge,  (q.  v.) 
The  jurors  then  retire  to  deliberate  upon 
their  verdict,  and,  after  having  agreed 
upon  it,  they  come  into  court  and  deliver 
it  in  public.  In  case  they  cannot  agree 
they  may,  in  cases  of  necessity,  be  dis- 
charged ; but,  it  is  said,  in  capital  cases 
they  cannot  be.  Very  just  and  merited 
encomiums  have  been  bestowed  on  this 
mode  of  trial,  particularly  in  criminal 
cases.  Livingston’s  Rep.  on  the  Plan 
of  a Penal  Code,  1 3 ; 3 Story,  Const. 
§ 1773.  The  learned  Puponeenu  has 
given  a beautiful  sketch  of  this  tribunal ; 
“ twelve  invisible  judges/’  said  he, 
u whom  the  eye  of  the  corrupter  cannot 
see,  and  the  influence  of  the  powerful 
cannot  reach,  for  they  are  nowhere  to  be 
found,  until  the  moment  when  the 
balance  of  justice  bciug  placed  in  their 
hands,  they  hear,  weigh,  determine,  pro- 
nounce, and  immediately  disappear,  and 
are  lost  in  the  crowd  of  their  fellow  citi- 
zens." Address  at  the  opening  of  the 
Law  Academy  at  Philadelphia.  A ido, 
generally,  4 Com.  Pig.  783 ; 7 lb.  522 ; 


21  Vin.  Ab.  1 ; Bac.  Ab.  h.  t.  ; 1 Sell. 
Pr.  405;  4 Bl.  Com.  eh.  27  ; Chit.  Pr. 
Index,  h.  t. ; 3 Bl.  Com.  eh.  22;  15 
Serg.  & R.  01 ; 22  Yin.  Ab.  h.  t.  See 
Discharge  of  a jury;  Jury. 

3.  — Trial  by  certificate.  By  the  Kng- 
lisli  law,  this  is  a mode  of  trial  allowed  in 
such  cases  where  the  evidence  of  the 
person  certifying  is  the  only  proper  cri- 
terion of  the  point  in  dispute.  For, 
when  the  fact  in  question  lies  out  of  the 
cognizance  of  the  court,  the  judges  must 
rely  on  the  solemn  averments  or  infor- 
mation of  persons  in  such  station,  us 
affords  them  the  most  clear  and  complete 
knowledge  of  the  truth. 

4.  — As  therefore  such  evidence,  if  given 
to  a jury,  must  have  been  conclusive, 
the  law,  to  save  trouble  and  circuity, 
permits  the  fact  to  l>c  determined  upon 
such  certificate  merely.  3 Bl.  Com.  333; 
Steph.  PI.  122. 

5. — Trial  by  the  grand  assise.  This 
kind  of  trial  is  very  similar  to  the  com- 
mon trial  by  jury.  There  is  only  one 
' ease  in  which  it  appears  ever  to  have 
been  applied,  and  there  it  is  still  in 
force. 

I 0. — Iu  a writ  of  right,  if  the  defon- 

j dant  by  a particular  form  of  plea  appro- 
priate to  the  purpose,  (see  the  plea,  3 
Chitty,  052,)  denied  the  right  of  the 
demandant,  as  claimed,  he  had  the  option, 
till  the  recent  abolition  of  the  extrava- 
gant and  barbarous  method  of  wager  by 
battel,  of  either  offering  battel t or  put- 
ting himself  on  the  grand  assise y to  try 
whether  he  or  the  demandant  “ had  the 
' greater  right."  The  latter  course  be 
may  still  take;  and,  if  he  does,  the 
' court  award  a writ  for  summoning  four 
knights  to  make  the  election  of  twenty 
other  recognitors.  The  four  knights  and 
twelve  of  the  recognitors  so  elected,  to- 
gether making  a jury  of  sixteen,  consti- 
tute what  Is  called  the  grand  assise;  and 
when  assembled,  they  proceed  to  try  the 
issue,  or  (as  it  is  called  iu  this  case,)  the 
inise,  upon  the  question  of  right.  The 
trial,  as  iu  the  ease  of  a common  jury, 
may  be  cither  at  the  bar  or  nisi  prius ; 
and  if  at  uisi  prius,  a nisi  prius  reconi 
| is  made  up ; and  the  proceedings  are  in 
( cither  case,  in  general,  the  same  as  where 
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there  is  a common  jury.  See  Wils.  R. 
4H»,  54 1 ; 1 Holt’aN.  1\  Rep.  657;  3 
Chitty's  PI.  635;  2 Saund.  45  e;  1 
Areh.  402.  VjK»n  the  issue  or  rnise  of 
right,  the  wager  of  battel  or  the  grand 
na«iso  was,  till  the  abolition  of  the  for- 
nier,  and  the  latter  still  is,  the  only  le- 
gitimate method  of  trial;  and  the  ques- 
tion  cannot  be  tried  by  a jury  in  the 
common  form.  1 R.  & p.  192.  See  3 
Bl.  Com.  851. 

7.  — Trial  lu/  insjteetion  or  examina- 
tion' This  trial  takes  place  when  for 
the  greater  expedition  of  a cause,  in 
some  point  or  issue  being  either  the  prin- 
cipal question  or  arising  collaterally  out 
of  it,  being  evidently  the  object  of  sense, 
the  judges  of  the  court,  upon  the  testi- 
mony of  their  own  senses,  shall  decide 
the  point  in  dispute.  For  where  the 
affirmative  or  negative  of  a question  is 
mutter  of  such  obvious  determination,  it 
is  not  thought  necessaiy  to  summon  a 
jury  to  decide  it ; who  arc*  properly  call- 
ed in  to  inform  the  conscience  of  the 
court  in  respect  of  dubious  facts,  and, 
therefore,  when  the  fact,  from  its  nature, 
must  be  evident  to  the  court  either  from 
ocular  demonstration  or  other  irrefraga- 
ble proof,  there  the  law  departs  from  its 
usual  resort,  the  verdict  of  twelve  men, 
and  relies  on  the  judgment  alone.  For 
example,  if  a defendant  pleads  in  abate- 
ment of  the  suit  that  the  plaintiff  is 
dead,  and  <me  appears  and  calls  himself 
the  plaintiff,  which  the  defendant  denies; 
in  this  case  the  judges  shall  determine 
by  inspection  and  examination  whether 
he  Is-  the  plaintiff  or  not.  9 Co.  30;  3 
Bl.  Com.  33J  ; Steph,  1M.  123. 

8.  — .Judges  of  courts  of  equity  fre- 
quently decide  facts  ut>on  mere  inspec- 
tion. The  most  familiar  examples  are 
those  of  eases  where  the  plaintiff  prays 
an  injunction  oil  an  allegation  of  piracy 
or  infringement  of  a patent  or  copy-right. 
5 Vos.  709;  12  Vcs.  270,  and  the  cases 
there  cited.  And  see  2 Atk.  141 ; 2 B. 
A C.  so ; 4 Ves.  GSl  ; 2 Russ.  R.  385 ; 1 
V.  i Si  B.  07 ; Cro.  Jac.  230;  1 Dali.  1GG. 

9.  — Trial  by  the  record.  This  trial 
applies  to  cases  where  an  issue  of  mil 
tul  reevid  is  joined  in  any  action.  If, 
on  one  side,  a record  be  iisscrtcd  to  exist, 


und  the  opposite  party  deny  its  existence, 
under  the  form  of  traverse,  that  there  is 
no  such  record  remaining  in  court,  ns 
alleged,  and  issue  be  joined  thereon,  this 
is  called  an  issue  of  nul  tiel  record ; and 
the  court  awards,  in  such  case,  a trial  by 
inspection  and  examination  of  the  re- 
cord. Upon  this  the  party  affirming  its 
existence,  is  bound  to  produce  it  in 
court,  on  a day  given  for  the  purpose, 
and  if  he  fail  to  do  so,  judgment  is 
given  for  his  adversary. 

10.  — The  trial  by  record  is  not  only 
in  use  when  an  issue  of  this  kind  hap- 
pens to  arise  for  decision,  but  it  is  the 
only  legitimate  mode  of  trying  such 
issue,  and  the  parties  cannot  put  them- 
selves upon  the  couutry.  8teph.  PI.  122; 

2 Bl.  Com.  330. 

1 1 .  — Trial  by  iraffer  of  Ixiltcl.  In  the 
old  English  law,  this  was  a barbarous 
mode  of  trying  facta,  among  a rude  peo- 
ple, founded  on  the  supposition  that  hea- 
ven would  always  interpose,  and  give  the 
victory  to  the  champions  of  truth  and 
inuocence.  This  mode  of  trial  was  abo- 
lished in  England  as  late  as  the  stilt.  59 
Geo.  III.  c.  40,  a.  i>.  1818.  It  never 
was  in  force  in  the  United  States.  See 

3 Bl.  Com.  337;  1 Hale's  Hist.  188; 
see  a modern  case,  1 B.  & A.  405. 

12.  — Trial  by  toanet  of  law.  This 
mode  of  trial  has  fallen  into  eompleto 
disuse ; but  in  point  of  law,  it  seems,  in 
England,  to  be  still  competent  in  most 
cases  to  which  it  anciently  applied.  The 
most  important  and  best  established  of 
these  cases,  is,  the  issue  of  nil  debet , 
arising  in  action  of  debt  on  simple  con- 
tract, or  the  issue  of  non  detinct,  in  an 
action  of  detinue.  In  the  declaration  in 
these  actions,  as  in  almost  all  others,  the 
plaintiff  concludes  by  offering  his  suit 
(of  which  the  ancient  meaning  was  fol- 
lowers or  witnesses,  though  the  words 
are  now  retained  as  mere  form,)  to  prove 
the  truth  of  his  claim.  On  the  other 
hand,  if  the  defendant,  by  a plea  of  nil 
debet  or  non  detinct,  deny  the  debt  or 
detention,  he  may  conclude  by  offering 
to  establish  the  truth  of  such  plea, 
“ against  the  plaintiff  and  his  suit,  in 
such  manner  as  the  court  shall  direct.” 
Upon  this  the  court  awards  the  wager  of 
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law,  Co.  Ent.  119  a;  Lill.  Ent.  4(57  ; 3 
Chit.  PI.  479  ; and  the  form  of  this  pro- 
ceeding, when  so  awarded,  is  t hat  the 
defendant  brings  into  court  with  him 
eleven  of  his  neighbours,  and  for  him- 
self, makes  oath  that  he  docs  not  owe 
the  debt  or  detain  the  property  alleged ; 
and  then  the  eleven  also  swear  that  they 
believe  him  to  speak  the  truth  ; and  the 
defendant  is  then  cutitlcd  to  judgment. 
3 Bl.  Com.  343;  Steph.  PI.  1*24.  Black- 
stone  compares  this  mode  of  trial  to  the 
canonical  purgation  of  the  Catholic 
clergy,  aud  to  the  decisory  oath  of  the 
civil  law.  See  Oath,  derisory. 

13.  — Trial  l>y  witnesses.  This  species 
of  trial  by  witnesses,  or  per  testes,  is 
without  the  intervention  of  a jury. 

14.  — This  is  the  only  method  of  trial 
known  to  the  civil  law,  in  which  the 
judge  is  left  to  form  in  his  own  breast 
his  sentence  upon  the  credit  of  the  wit- 
nesses examined ; but  it  is  very  rarely 
used  in  the  common  law,  which  prefers 
the  trial  by  jury  iu  almost  every  in- 
stance. 

15.  — In  England  when  a widow  brings 
a writ  of  dower,  and  the  tenant  pleads  that 
the  teuaut  is  uot  dead,  this  being  looked 
upon  as  a dilatory  plea,  is,  in  favour  of  the 
widow,  and  for  greater  expedition,  allow- 
ed to  be  tried  by  witnesses  examined  be- 
fore the  judges ; and  so,  says  Finch,  shall 
no  other  cast-  in  our  law.  Finch’s  Law, 
423.  But  Sir  Edward  Coke  mentions 
others;  as  to  try  whether  the  tenant  in 
a real  action  was  duly  summoned ; or 
the  validity  of  a challenge  to  a juror;  so 
that  Finch's  observation  must  bo  con- 
fined to  the  trial  of  direct  and  not  colla- 
teral issues.  And  in  every  case,  Sir 
Edward  Coke  lays  it  down,  that  the 
affirmative  must  be  proved  by  two  wit- 
nesses at  least.  3 Bl.  Com.  33G. 

TRIBUNAL,  is  the  scat  of  a judge; 
the  place  where  he  administers  justice; 
but  by  this  term  is  more  usually  under- 
stood the  whole  body  of  judges  who  com- 
pose a jurisdiction ; sometimes  it  is 
takeu  for  the  jurisdiction  which  they 
exercise. 

2. — This  term  is  Latin,  and  derives  its 
origin  from  the  elevated  scat  where  the 
tribunes  administered  justice. 


TRIBUTE,  is  a contribution  which  is 
sometimes  raised  by  the  sovereign  from 
his  subject,  to  sustain  the  expenses  of 
the  state.  It  is  also  a sum  of  money 
paid  by  one  nation  to  another  under 
some  protended  right.  Wolff,  § 1145. 

THIN  EPOS.  This  term  was  used 
among  the  Romans  to  denote  the  male 
descendant  iu  the  sixth  degree  in  a direct 
i line.  It  is  still  employed  in  rnakiug 
genealogical  tables. 

T R IORS,  practice.  Persons  appointed 
according  to  law  to  try  whether  a person 
challenged  to  the  favour  is  or  is  not 
qualified  to  serve  on  the  jury.  They  do 
not  exceed  two  in  number  without  the 
consent  of  the  prosecutor  and  defendant, 
or  some  special  ease  is  alleged  by  oue  of 
them,  or  when  only  one  juror  has  been 
sworn  and  two  triors  are  appointed  with 
him.  Co.  Litt.  158  a;  Bac.  Ab.  Juries, 
E 12. 

2.  — Where  the  challenge  is  made  to 
the  first  juror,  the  court  will  appoint  two 
indifferent  persons  to  be  triors;  if  they 
find  him  indifferent  he  shall  be  sworn, 
and  join  tho  triors  in  determining  the 
next  challenge.  But  when  two  jurors 
have  been  found  imjartial  ami  have  been 
sworn,  then  the  office  of  the  triors  will 
cease,  and  every  subsequent  challenge 
will  be  decided  upon  by  the  jurymen. 
If  more  than  two  jurymen  have  been 
sworn,  the  court  may  assign  any  two  of 
them  to  determine  the  challenges.  To 
the  triors  thus  chosen  no  challenges  can 
be  admitted. 

3.  — The  following  oath  or  affirmation 
is  administered  to  them  : u You  shall 
well  aud  truly  try  whether  A B,  (tho 
juror  challenged)  stands  indifferent  be- 
tween the  parties  to  this  issue,  so  help 
you  God;"  or  to  this  you  affirm.  The 
trial  then  proceeds  by  witnesses  before 
them;  und  they  may  examine  the  jury- 
man challenged  on  his  voire  dire,  but  he 
cannot  be  interrogated  as  to  circum- 
stances which  may  tend  to  his  owu  dis- 
grace, discredit,  or  the  injury  of  his  cha- 
racter. The  fiuding  of  the  triors  is  final. 
Being  officers  of  the  court,  the  triors 
may  be  punished  for  any  misbehaviour 
in  their  office.  Vide  *2  Ilale,  275;  4 
Bl.  Com.  by  Chitty,  353,  n.  8 ; Tr.  per 
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I’iiis,  200 ; I Chit.  Cr.  I, aw,  549,  450 ; 
4 Ilnrj-.  St.  Tr.  740,  750;  15  Scrg.  & 
ltnwle,  1515;  21  Wend.  509;  2 Green, 
195. 

TRIPARTITE.  Consisting  of  three 
parts,  us  a deed  tripartite , between  A of 
the  first  part,  B of  the  second  part,  and 
C of  the  third  part. 

TRIPLICATION,  in  pleading.  This 

was  formerly  used  in  pleading  instead  of 
rebutter.  1 Bro.  Civ.  Law,  469,  n. 

TRITAVUS.  The  male  ascendant  in 
the  sixth  degree  was  so  called  among  the 
Romans.  In  forming  genealogical  tables 
this  convenient  term  is  still  used. 

TUON AGE,  Engl.  law.  A custom- 
ary duty  or  toll  for  weighing  wool,  so 
called  because  it  was  weighed  by  a com- 
mon trona,  or  beam.  Fleta,  lib.  2,  e.  1*2. 

TROVER,  remedies.  Trover  signifies 
finding.  The  remedy  is  called  an  action 
of  trover;  it  is  brought  to  recover  the 
value  of  personal  chattels,  wrongfully 
converted  by  another  to  his  own  use; 
the  form  supposed  that  the  defendant 
might  have  acquired  the  possession  of 
the  property  lawfully,  namely,  by  find- 
ing, but  if  he  did  not,  by  bringing  the 
action  the  plaintiff  waives  the  trespass, 
no  damages  win  therefore  be  recovered 
for  the  taking,  all  must  be  for  the  con- 
version. 17  Pick.  1 ; Anthon,  150;  21 
Pick.  559;  7 Monr.  209;  1 .Mete.  172. 

2.  — It  will  be  proper  to  consider  the 
subject  with  reference,  1,  to  the  tiling 
converted  ; 2,  the  plaintiffs  right;  3,  the 
nature  of  the  injury;  4,  the  pleadings; 
and  5,  the  verdict  and  judgment. 

3.  — 1.  The  property  affected  must  be 
some  personal  chattel ; 3 Serg.  & Itawle, 
513  ; and  it  has  been  decided  that  trover 
lies  for  title  deeds,  2 Yeates,  R.  537 ; 
and  for  a copy  of  a record,  Hardr.  111. 
Vide  2 T.  It.  788 ; 2 Salk.  054 ; 2 New 
Rep.  170  ; 3 Campb.  417  ; 3 Johns.  R. 
432;  10  Johns.  K.  172;  12  Johns.  It. 
4S4  ; 0 Mass.  R.  394;  17  Serg.  & 
Ruwlo,  285;  2 Itawle,  It.  241.  Trover 
will  he  sustained  for  animals  ferae  naturae, 
reclaimed.  Hugh.  Ah.  Action  upon  the 
case  of  Trover  and  Conversion,  pi.  3. 
Rut  trover  will  not  lie  for  personal  pro- 
perty in  the  custody  of  the  law,  nor  when 
tho  title  to  the  property  can  bo  settled  ( 


only  by  a peculiar  jurisdiction  ; as,  for 
example,  property  taken  on  the  high  seas, 
and  claimed  as  lawful  prize,  because  in 
such  case,  the  courts  of  admiralty  have 
exclusive  jurisdiction.  Cam.  & N.  115, 
143;  but  see  14  John.  273.  Nor  will 
it  lie  where  the  property  bailed  has  been 
lost  by  the  bailee,  or  stolen  from  him,  or 
been  destroyed  by  accident  or  from  neg- 
ligence ; case  is  the  proper  remedy.  2 
Iredell,  98. 

4.  — 2.  The  plaintiff1  must  at  the  time 
of  the  conversion  have  had  a property 
in  tho  chattel  either  general  or  special, 
1 Yeates,  R.  19;  3 S.  & R.  509;  15 
John.  R.  205,  349;  1G  John.  It.  159; 

1 Humph.  R.  199;  ho  must  also  have 
had  actual  possession  or  right  to  imme- 
diate possession.  The  person  who  lias 
the  absolute  or  general  property  in  a 
personal  chattel  may  support  this  action, 
although  he  has  never  had  possession, 
for  it  Is  a rule  that  the  general  property 
of  personal  chattels  creates  a constructive 
possession.  2 Saund.  47  a,  note  1 ; Iiac. 
Ab.  Trover,  C ; 4 Itawle,  It.  185. 

5.  — 3.  There  must  have  been  a con- 
version, which  may  have  beeu  effected, 
1st,  by  the  wrongful  taking  of  a personal 
chattel;  2d,  by  some  other  illegal  as- 
sumption of  ownership,  or  by  illegally 
using  or  misusing  it;  or,  3d,  by  a wrong- 
ful detention.  Vide  Conversion. 

6.  — 4.  The  deelaratiou  should  state 
that  the  plaintiff  was  possessed  of  the 
goods  (describing  them)  as  of  his  own 
property,  and  that  they  came  to  the  de- 
fendant’s possession  by  finding;  and  tho 
conversion  should  he  properly  averred, 
as  that  is  the  gist  of  the  action.  It  is 
not  indispensable  to  state  the  price  or 
value  of  the  thing  converted.  2 Wash. 
192.  See  2 Cowen,  592;  13  S.  A R.  99; 
3 Watts,  333;  1 Rlackf.  51;  1 South. 
21 1 ; 2 .South.  509.  Vide  form  2 Chit- 
fcy’s  1*1.  370,  371.  The  usual  plea  is  not 
guilty,  which  is  the  general  issue.  BulL 
N.  1*.  48. 

7.  — 5.  The  verdiet  should  be  for  tho 
damages  sustained,  and  the  measure  of 
such  damages  is  tho  value  of  the  pro- 
perty at  the  time  of  the  conversion,  with 
interest.  17  Pick.  1;  7 Monr.  209;  1 
Mete.  172;  8 Port,  R.  191;  2 Hill, 
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132;  8 Dana,  192.  The  judgment, 
when  for  the  plaintiff,  is  that  he  recover 
his  damages  and  costs,  1 Chit.  PI.  157 ; 
when  for  the  defendant,  the  judgment  is 
that  he  recover  his  costs. 

Vide,  generally,  1 Chit.  PI.  147  to 
157;  Chit.  I’r.  Index,  h.  t. ; Bac.  Ab. 
h.  t. ; Dane’s  Ab.  h.  t. ; Viu.  Ab.  h.  t. ; 
Com.  Dig.  Action  upon  the  case  upon 
trover;  lb.  Pleader,  2 I;  Doct.  PI.  494; 
Amcr.  Digests,  h.  t.  As  to  the  evidence 
to  be  given  in  actions  of  trover,  see  Rose. 
Civ.  Ev.  395  to  412. 

TROY  AN  EIGHT,  is  a weight  less 
ponderous  than  the  avoirdupois  weight, 
in  the  proportion  of  seven  thousand,  for 
the  latter,  to  five  thousand  seven  hun- 
dred and  sixty,  to  the  former.  Dane’s 
Ab.  Index,  h.  t.  Vide  Weights. 

TRUCE,  intern,  law,  is  an  agreement 
between  belligerent  parties,  by  which 
they  mutually  engage  to  forbear  all  ucts 
of  hostility  against  each  other  for  some 
time,  the  war  still  continuing.  Burlama- 
qui’s  N.  & P.  Law,  part  4,  c.  11,  § 1. 

2. — Truces  arc  of  several  kinds  : gene- 
ral, extending  to  all  the  territories  and 
dominions  of  both  parties ; and  particu- 
lar, restrained  to  particular  places,  as, 
for  example,  by  sea  and  not  by  land,  &c. 
lb.  part  4,  c.  11,  § 5.  They  are  also 
absolute,  indeterminate  and  general ; or 
limited  and  determined  to  certain  things, 
for  example,  to  bury  the  dead.  lb.  idem. 
Vide  1 Kent,  Coin.  159;  Com.  Dig.  Ad- 
miralty (E  8);  Bac.  Ab.  Prerogative, 
D4;  League;  Peace;  War. 

TRUE  BILL,  practice.  These  words 
are  endorsed  on  a bill  of  indictment  when 
a grand  jury,  after  having  heard  the  wit- 
nesses for  the  government,  are  of  opinion 
there  is  sufficient  cause  to  put  the  de- 
fendant on  his  trial.  Formerly,  the  en- 
dorsement was  Bill  a vera,  when  legal 
proceedings  were  in  Latin ; it  is  still  the 
practice  to  write  on  the  back  of  the  bill 
Ignoramus,  when  the  jury  do  not  find  it 
to  be  a true  bill.  Vide  (/rand  Jury. 

TRUST,  contracts,  devises,  is  an  equit- 
able right,  title  or  interest  in  property, 
real  or  personal,  distinct  from  its  legal 
ownership ; or  it  is  a personal  obligation 
for  paying,  delivering  or  performing  any 
thing,  where  the  person  trusting  has  no 


real  right  or  security,  for  by  that  act  he 
1 confides  altogether  to  the  faithfulness  of 
those  intrusted.  This  is  its  most  general 
meaning,  and  includes  deposits,  bail- 
ments, and  the  like.  In  its  more  tech- 
nical sense,  it  may  be  defined  to  be  an 
1 obligation  upon  a person,  arising  out  of  a 
confidence  reposed  in  him,  to  apply  pro- 
perty faithfully,  and  according  to  such 
confidence.  Willis  on  Trustees,  1 ; 4 
Kent,  Com.  295;  2 Fonb.  Eq.  1;  1 
' Sauud.  Uses  and  Tr.  6 ; Coop.  Eq.  PI. 

I Introd.  27 ; 3 Bl.  Com.  431. 

2.  — Trusts  were  probably  derived  from 
the  civil  law.  The  Jidcicotnmissum,  (q.  v.) 

! is  not  dissimilar  to  a trust. 

3.  — Trusts  are  either  express  or  im- 
plied. 1st.  Express  trusts  are  those 
which  are  created  in  express  terms  in 
the  deed,  w riting  or  will.  The  terms  to 
create  an  express  trust  will  be  sufficient, 
if  it  can  be  fairly  collected  upon  the  face 
of  the  instrument  that  a trust  was  in- 
tended. Express  trusts  are  usually  found 
in  preliminary  sealed  agreements,  such 
as  marriage  articles,  or  articles  for  the 
purchase  of  land ; in  formal  conveyances 
such  as  marriage  settlements,  terms  for 
years,  mortgages,  assignments  for  the 
payment  of  debts,  raising  portions  or 
other  purposes ; and  in  wills  and  testa- 
ments, when  the  bequests  involve  fidu- 
ciary interests  for  private  benefit  or 
public  charity;  they  may  be  created 
even  by  parol.  6 Watts  & Serg.  97. 

4.  — 2d.  Implied  trusts  are  those 
which,  without  being  expressed,  are  de- 
ducible  from  the  nature  of  the  transac- 
tion, as  matters  of  intent;  or  which  are 
superinduced  upon  the  transaction  by 
operation  of  law,  as  matters  of  equity, 
independently  of  the  particular  intention 
of  the  parties. 

5.  — The  most  common  form  of  an  im- 
plied trust  is  where  property  or  money 
is  delivered  by  one  person  to  another,  to 
be  by  the  latter  delivered  to  a third  per- 
son. These  implied  trusts  greatly  extend 
over  the  business  and  pursuits  of  men  : 
a few  examples  will  be  given. 

6.  — When  laud  is  purchased  by  one 
man  in  the  name  of  another,  and  the 
former  pays  the  consideration  money, 
the  land  will  in  general  be  held  by  the 
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grantee  in  trust  for  the  person  who  so 
paid  the  considerfcion  money.  Com.  Dig. 
Chancery,  8 W 8 ; 2 Fonbl.  Eq.  hook  2, 
c.  5,  § 1,  notj  (a);  Story,  Eq.  Jur. 
§ 1201. 

7.  — When  real  property  is  purchased 
out  of  partnership  funds  and  the  title  is 
taken  in  tin*  name  of  one  of  the  partners, 
he  will  hold  it  in  trust  for  all  the  part- 
ners. 7 Ves.  Jr.  458;  Montague  on 
Partn.  07,  n. ; Colly.  Partn.  68. 

8.  — When  a contract  is  made  for  the 
sale  of  land,  iu  equity  the  vendor  is 
immediately  deemed  a trustee  for  the 
vendee  of  the  estate ; and  the  vendee,  a 
trustee  for  the  vendor  of  the  purchase 
money;  and  by  this  means  there  is  an 
equitable  conversion  of  the  property.  1 
Fonbl.  Eq.  book  1,  ch.  6.  § 1),  note  (t)  ; 
Story,  Eq.  Jur.  §§  7*9,  790,  1212.  See 
Conversion.  For  the  origin  of  trusts  in 
the  civil  law,  see  5 Toull.  Dr.  Civ.  Fr. 
liv.  8,  t.  2,  c.  1,  n.  18;  1 Brown’s  Civ. 
Law,  190.  Vide  Resultin'/  Trusts. 

TRUSTEE,  estates.  A trustee  is  one 
to  whom  an  estate  has  been  conveyed  in 
trust. 

2.  — The  trust  estate  is  not  subject  to 
the  specialty  or  judgment  debts  of  the 
trustee,  to  the  dower  of  his  wife,  or 
the  curtesy  of  the  husband  of  a female 
trustee. 

3.  — With  respect  to  the  duties  of  trus- 
tees, it  is  held,  in  conformity  to  the  old 
law  of  uses,  that  pernancy  of  the  profits, 
execution  of  estates,  and  defeuce  of  the 
land,  are  the  three  great  properties  of  a 
trust,  so  that  the  courts  of  chancery  will 
compel  trustees,  1,  to  permit  the  cestui 
que  tmst  to  receive  the  rents  and  profits 
of  the  land ; 2,  to  execute  such  convey- 
ances, in  accordance  with  the  provisions 
of  the  trust,  as  the  cestui  que  trust  shall 
direct ; 3,  to  defend  the  title  of  the  land 
iu  any  court  of  law  or  equity.  Cruise, 
Dig.  tit.  12,  c.  4,  s.  4. 

4.  — It  lias  been  judiciously  remarked 
by  Mr.  Justice  Story,  2 Eq.  Jur.  § 1267, 
that  in  a great  variety  of  oases,  it  is  not 
easy  to  say  what  the  duty  of  a trustee  is ; 
and  that  therefore,  it  often  becomes  in- 
dispensable for  him,  before  he  acts,  to 
seek  the  aid  and  direction  of  a court  of 
equity.  Fonbl.  Eq.  book  2,  c.  7,  § 2, 


and  not©  (r).  Vide  Vin.  Ab.  tit.  Trusts, 
O,  P,  Q,  R,  S,  T. 

TRUSTEE  PROCESS,  in  practice. 
In  Massachusetts  there  is  a process  given 
by  statute,  in  imitation  of  the  foreign 
attachment  of  the  English  law. 

2. — By  this  process,  a creditor  may 
attach  any  property  or  credits  of  his 
debtor  in  the  hands  of  a third  person. 
This  third  person  is,  in  the  English  law, 
called  the  gamishre;  in  Massachusetts 
he  is  the  trustee.  White’s  Dig.  tit.  148. 
Vide  Attachment. 

TRUSTER.  lie  who  creates  a trust. 
A convenient  term  used  in  the  laws  of 
Scotland.  1 Bell’s  Com.  321,  5th  ed. 

TRUTH,  is  the  actual  state  of  things. 

2.  — In  contracts,  the  parties  art?  hound 
to  tell  the  truth  in  their  dealings,  and  a 
deviation  from  it  will  generally  avoid  the 
contract;  Ncwl.  on  Contr.  352,  3;  2 
Burr.  1011  ; 3 Cainpb.  285;  and  even 
concealment,  or  su/tprexsio  vrri,  will  ho 
considered  fraudulent  in  the  contract  of 
insurance.  1 Marsh,  on  Ins.  464;  Peake’s 
N.  P.  C.  115;  3 Carupb.  154,  506. 

3.  — In  giving  his  testimony,  a witness 
i9  required  to  tell  the  truth,  the  whole 
truth,  aud  nothing  but  the  truth ; for 
the  object  in  the  examination  of  matters 
of  fact,  is  to  ascertain  truth. 

4.  — When  a defendant  is  sued  civilly 
for  slander  or  a libel,  lie  may  justify  by 
giving  the  truth  in  evidence ; hut  when 
a criminal  prosecution  is  instituted  by 
the  commonwealth  for  a libel,  he  cannot 
generally  justify  by  giving  the  truth  in 
evidence. 

5.  — The  constitutions  of  several  of 
the  United  States  have  made  special 
provision  iu  favour  of  giving  the  truth 
in  evidence  in  prosecutions  for  libels, 
under  particular  circumstances.  In  the 
constitutions  of  Pennsylvania,  Delaware, 
Tennessee,  Kentucky,  Ohio,  Indiana  and 
Illinois,  it  is  declared,  that  in  publica- 
tions for  libels  on  men  in  respect  to  their 
public  official  conduct,  the  truth  may  bo 
given  in  evidence,  when  the  matter  pub- 
lished was  proper  for  public  information. 
The  constitution  of  New  York  declares, 
that  in  all  prosecutions  or  indictments 
for  libels,  the  truth  may  be  given  in  evi- 
dence to  the  jury ; and  if  it  shall  appear 
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to  the  jury  that  the  matter  charged  as 
libellous,  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the 
party  shall  bo  acquitted.  By  constitu- 
tional provision  in  Mississippi  and  Mis- 
souri, and  by  legislative  enactment  in 
New  Jersey,  Arkansas,  Tennessee,  Act 
of  1805,  e.  6;  and  Vermont,  Kev.  Stat. 
tit.  11,  o.  *25,  s.  68;  the  right  to  give 
the  truth  in  evidence  has  been  more 
extended ; it  applies  to  all  privsecutions 
or  indictments  for  libels,  without  any 
qualifications  annexed  in  restraint  of 
the  privilege.  Cooke  on  Def.  61. 

TUB,  measures.  In  mercantile  law,  a 
tub  is  a measure  containing  sixty  pounds 
weight  of  tea ; and  from  fifty -six  to 
cighty-six  pounds  of  camphire.  Jacob’s 
Law  Diet.  h.  t. 

TUB-MAN,  Eng.  la ic.  A barrister 
who  has  a pre-audieuce  in  the  Exchequer, 
and  also  one  who  has  a particular  place 
in  court,  is  so  called. 

TUMBREL,  punishment.  A species 
of  cart ; according  to  Lord  Coke,  a dung- 
cart. 

2. — This  instrument,  like  the  pillory, 
was  used  as  a means  of  exposure;  and 
according  to  some  authorities,  it  seems 
to  have  been  synonymous  with  the  tro- 
bucket  or  ducking  stool.  1 Chit.  Cr. 
Law,  797;  3 Inst.  219;  12  Serg.  & 
Rawle,  220.  Vide  Com.  Dig.  h.  t. ; 
Burn's  Just.  Pillory  and  Tumbrel. 

TUN,  measure.  A vessel  of  wine  or 
oil,  containing  four  hogsheads. 

TURNKEY-.  A person  under  the 
superintendence  of  a jailor,  whose  em- 
ployment is  to  open  and  fasten  the  prison 
doors  and  to  prevent  the  prisoners  from 
escaping. 

2. — It  is  his  duty  to  use  due  diligence, 
and  he  may  be  punished  for  gross  neglect 
or  wilful  miscouduct  in  permitting  pri- 
soners to  escape. 

TURNPIKE.  A public  road  paved 
with  stones  or  other  hard  substance. 

2. — Turnpike  roads  are  usually  made 
by  corporations  to  which  a power  to  make 
them  has  been  granted.  The  grant  of 
such  power  passes  not  only  an  easement 
for  the  road  itself,  but  also  so  much  land 
as  is  connected  with  it ; as,  for  instance, 
for  a toll  house  aud  a cellar  uuder  it,  and 


a well  for  the  use  of  the  family.  9 Pick. 
R.  109.  A turnpike  is  a public  high- 
way, and  a building  erected  before  the 
turnpike  was  made,  though  upou  a part 
out  of  the  travelled  path,  if  continued 
there  is  a nuisance.  16  Pick.  R.  175. 
Vide  Rom/;  Street;  Buy. 

TURPIS  CAUSA,  contracts.  A base 
or  vile  consideration,  forbidden  by  law, 
which  makes  the  contract  void ; as  a con- 
tract the  consideration  of  which  is  the 
future  illegal  cohabitation  of  the  obligco 
with  the  obligor. 

TURPITUDE.  Every  thing  done 
contrary  to  justice,  honesty,  modesty  or 
good  morals,  is  said  to  be  douc  with  tur- 
pitude. 

TUTELAG E.  State  of  guardianship; 
the  condition  of  one  who  is  subject  to 
the  control  of  a guardian. 

TUTOR,  civil  law.  A person  who 
has  been  lawfully  ap|>ointod  to  the  care 
of  the  person  and  pro|»erty  of  a minor. 

2. — By  the  laws  of  Louisiana  minors 
under  the  age  of  fourteen  yours,  if  males, 
and  under  the  age  of  twelve  years,  if 
females,  are  both  as  to  their  persons  aud 
their  estates,  placed  under  the  authority 
of  a tutor.  Civ.  Code,  art.  263.  Abovo 
that  age,  and  until  their  majority  or 
emancipation,  they  are  placed  under  tho 
authority  of  a curator.  Ib. 

Tutor  alien  us,  Eng.  law.  The 
name  giveu  to  a stranger  who  enters 
into  the  lauds  of  an  infant  within  tho 
age  of  fourteen,  and  takes  the  profits. 

2. — lie  may  be  called  to  an  account 
by  the  infant,  and  bo  charged  as  guar- 
dian in  socage.  Litt.  s.  124;  Co.  Litt. 
89  b,  90  a;  llargr.  u.  (1). 

Tutor  proprius.  The  name  given 
to  one  who  is  rightly  a giiardian  in  soc- 
age, in  contradistinction  to  a tutor  ali- 
enusy  (q.  v.) 

TUTORS  HIP,  is  the  power  which 
an  individual,  sui  juris,  has  to  Like  care 
of  the  person  of  one  who  is  unable  to 
take  care  of  himself.  Tutorship  ditfera 
from  curutorship,  (q.  v.)  Vide  Pro-cu- 
rator ; Pro-tutor ; Cnder-tutor. 

TWELVE  TABLES.  The  namo 
given  to  a c-xlc  of  Roman  laws,  com- 
monly called  the  law  of  Oic  twelve  tulles , 
| (4-  v.) 
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TWENTY  YEARS.  The  lapse  of 
twenty  years  raises  a presumption  of 
certain  facts,  and  after  such  a time,  the 
party  against  whom  the  presumption  has 
been  raised,  will  be  required  to  prove  a 
negative  to  establish  his  rights. 

— After  twenty  years  from  the  time 
it  became  due,  a bond  will  be  presumed 
to  have  l>eeu  paid.  2 Cranch,  180;  8 
Day,  ‘281);  1 McCord,  145;  *2  N.  &. 
McC.  160;  1_  Bay,  482;  0 Watts,  441  ; 
*2  Speers,  857.  And  the  same  presump- 
tion arises  that  a judgment  has  been 
paid,  if  no  steps  have  been  taken  by  the 
plaintiff  for  twenty  years  after  its  rendi- 
tion. 8 Brev.  476;  5 Conn.  1. 

8. — But  the  presumption  of  such  pay- 
ment is  easily  rebutted,  by  showing  that 
interest  1ms  been  regularly  paid,  1 Bai- 
ley, 148;  that  the  obligor  has  admitted 
it  has  not  been  paid,  2 Barring.  124 ; 
9 N.  II.  Rep.  898;  or  other  circum- 
stances calculated  to  rebut  the  presump- 
tion. The  proof  of  facts  which  show 
that  the  obligor  was  poor  and  not  likely 
to  be  able  to  pay  the  debt,  is  not  suffi- 
cient. 5 Verm.  236. 

4.  — When  a debt  is  payable  in  instal- 
ments and  secured  by  a penal  bond,  the 
presumption  of  payment  arising  from 
lapse  of  time  applies  to  each  instalment 
as  it  falls  due.  3 liarring.  421. 

5.  — By  the  English  act  of  limitation, 
21  Jac.  1,  c.  16,  the  period  during  which 
a possessory  action  for  laud  cau  be  sus- 
tained is  lixed  at  twenty  years,  so  that 
an  adverse  possession  of  twenty  years  is 
a bar  to  an  action  of  ejectment,  and  such 
lapse  of  time  gives  a possessory  title  to 
the  land.  This  period  has  been  adopted 
in  many  of  the  states  of  the  Union,  but 
there  1ms  been  some  variation  in  others. 
Sec  Limitation  of  actions. 

6.  — But  this  statute  did  not  affect  in- 
corporeal hereditaments,  which  remained 
as  before.  In  analogy  to  the  act  of  limit- 
ation the  courts  presumed  a grant  after 
twenty  years  adverse  possession.  And 
now  grauts  are  presumed  upon  proof  of 
an  adverse,  exclusive,  and  uninterrupted 
enjoyment  of  an  incorporeal  heredita- 
ment at  the  end  of  twenty  years.  And 
the  burden  of  proving  that  the  possession 
was  adverse,  that  is,  under  a claim  of 


title,  with  the  knowledge  or  acquiescence 
of  the  owner  of  the  laud  ; and  also  that 
it  was  uninterrupted,  rests  on  the  party 
claiming  such  incorporeal  hereditaments. 
3 Kent,  441  ; 1 Chevcs,  R.  2 ; 4 Mason, 
402;  2 Roll.  Ab.  269;  2 Greeul.  Ev. 
444. 

7. — The  time  of  enjoyment  of  a former 
owner  who  is  in  privity  with  the  claim- 
ant, can,  in  general,  be  joined  to  his  own 
in  order  to  make  up  the  period  of  twenty 
years,  as  in  the  case  of  the  heir  and  an- 
cestor, of  grantor  and  grantee.  9 Pick. 
251.  Rut  the  enjoyment  of  a former 
owner  whose  title  has  escheated  to  the 
state  by  forfeiture,  cannot  be  added  to 
the  time  of  the  enjoyment  of  the  grantee 
of  the  state.  2 Greenl.  Ev.  §543. 

TYBURN  TICKET,  Eng.  law.  A 
certificate  given  to  the  prosecutor  of  a 
felon  to  comiction,  iB  so  called. 

2.— By  the  10  & 11  W.  3,  c.  23,  the 
original  proprietor  or  first  assignee  of 
such  certificate  is  exempted  from  all  and 
all  manner  of  parish  and  ward  offices 
within  the  parish  or  ward  where  the 
felony  shall  have  beeu  committed.  Bac. 
Ab.  Constable,  (C). 

TYRANNY,  in  government,  is  the 
violation  of  those  laws  which  regulate 
the  division  and  the  exercises  of  the  sove- 
reign power  of  the  state.  It  is  a viola- 
tion of  its  constitution. 

TYRANT,  in  government , is  the  chief 
magistrate  of  the  state,  whether  legiti- 
mate or  otherwise,  who  violates  the  con- 
stitution to  act  arbitrarily  contrary  to 
justice.  Toull.  tit.  prel.  n.  32. 

2.  — The  term  tyrant  and  usurper  are 
sometimes  used  as  synonymous,  because 
usurpers  arc  almost  always  tyrants ; usur- 
pation is  itself  a tyrannical  act,  but  pro- 
perly speaking  the  words  usurper  and 
tyrant  convey  different  ideas.  A king 
may  become  a tyrant,  although  legiti- 
mate, when  he  acts  despotically ; while  & 
usurper  may  cease  to  be  a tyrant  by 
governing  according  to  the  dictates  of 
justice. 

3.  — This  term  is  sometimes  applied  to 
persous  in  authority  who  violate  the  laws 
and  act  arbitrarily  towards  others.  Vide 
Dcsjxjtism. 
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UKA  AS  or  UK  ASK.  Tin*  name  of 
a law  or  ordinance  emanating  from  the 
czar  of  Russia. 

ULLAGE,  comm.  law.  When  a cask 
is  ganged,  what  it  wants  of  being  full  is 
called  ullage. 

ULTIMATUM.  The  last  proposition 
made  in  making  a contract,  a treaty  and 
the  like;  as,  the  government  of  the 
United  States  has  given  its  ultimatum, 
has  made  the  last  proposition  it  will 
make  to  complete  the  proposed  treaty. 

ULTJ M UM  SUPPL1C1UM.  The 

last  or  extreme  punishment ; the  penalty 
of  death. 

ULTIMUS  ILK  RES.  The  last  or 
remote  heir;  the  lord;  so  called  in  con- 
tradistinction to  the  Uaredes  proximu*, 
(q.  v.)  and  the  lueredes  remotiores , (q.  v.) 
Dalr.  Feud.  Pr.  110. 

UMPIRAGE.  The  decision  of  an 
umpire;  this  word  is  used  for  the  judg- 
ment of  an  umpire,  as  the  word  award 
is  employed  to  designate  that  of  arbi- 
trators. 

UMPIRE.  A person  selected  by  two 
or  more  arbitrators,  when  they  are  au- 
thorized to  do  so  by  the  submission  of 
the  parties,  and  they  cannot  agree  as  to 
the  subject-matter  referred  to  them, 
whose  duty  it  is  to  decide  the  matter  in 
dispute.  Sometimes  the  term  is  applied 
to  a single  arbitrator  selected  by  the  par- 
ties themselves.  Kyd  on  Awards,  6,  75, 
77;  Caldw.  on  Arb.  38;  Dane’s  Ab. 
Index,  h.  t.;  3 Yin.  Ab.  93 ; Com.  Dig. 
Arbitrament,  F;  4 Dali.  271,  432;  4 
Seo.  N.  S.  373. 

UN ALI  ENABLE.  The  state  of  a 
tiling  or  right  which  cauuot  be  sold. 

2. — Things  which  are  not  in  com- 
merce, as  public  roads,  arc  in  their 
nature  unalienable.  Some  things  art! 
unalienable  in  consequence  of  particular 
provisions  in  the  law  forbidding  their 
sale  or  transfer,  as  pensions  granted  by 
the  government.  The  natural  rights  of 
life  aud  liberty  are  unalienable. 

UNANIMITY.  The  agreement  of 
all  the  persons  concerned  in  a thing  in 
design  and  opinion. 

VoL.  H. — 39 


2. — Generally  a simple  majority, 
(q.  v.)  of  any  number  of  persons  is  suf- 
ficient to  do  such  acts  that  the  whole 
number  can  do ; for  example,  a majority 
of  the  legislature  can  pass  a law ; hut 
there  are  some  cases  in  which  unanimity 
is  required  ; for  example,  a traverse  jury, 
conqioscd  of  twelve  individuals,  cannot 
decide  an  issue  submitted  to  them,  unless 
they  are  unanimous. 

U NO ERTA i NT  Y.  W hat  is  unknown 
or  vague.  Vide  Certainty. 

UNCONSTITUTIONAL.  What  is 
contrary  to  the  constitution. 

2.  — When  an  act  of  the  legislature  is 
repugnant  or  contrary  to  the  constitu- 
tion, it  is,  ipso  facto,  void.  2 Pet.  R. 
522;  12  Wheat.  270;  3 Dali.  230;  4 
Dali.  13. 

3.  — The  courts  have  the  powers,  and 
it  is  their  duty,  when  the  act  is  uncon- 
stitutional, to  declare  it  to  he  so;  hut 
this  will  not  Ik*  done  except  in  a clear 
case,  and,  as  an  additional  guard  against 
error,  the  supreme  court  of  the  United 
States  refuses  to  take  up  a ease  involving 
constitutional  questions,  when  the  eourt 
is  not  full.  9 Pet.  35.  Vide  G Crunch, 
128;  1 Rinu.  419;  5 Binn.  855;  2 
Pennsyl.  184;  3 8.  A R.  109;  7 Pick. 
400;  13  Pick.  00;  2 Yeates,  493;  1 
Virg.  Cas.  20 ; 1 Blaekf.  200 ; 0 Rand. 
245;  1 Murph.  53;  Harper,  385;  1 
Brcose,  209 ; Pr.  Dec.  04,  89 ; 1 Rep. 
Cons.  Ct.  207 ; 1 Cur.  Law  llcpos.  240; 
4 Munr.  43;  5 Huyw.  271  ; 1 Cowen, 
550;  1 South.  192;  2 South.  400;  7 
N.  II.  Rep.  05,  00;  1 Chip.  237,  257 ; 
10  Conn.  522;  7 Gill  & John.  7;  2 
Lilt.  90;  3 Desaus.  470. 

UNCORK  PRIT,  jtleading.  This 
barbarous  phrase  of  old  French,  which 
is  the  same  with  encore  prit , yet  ready, 
is  used  in  u plea  iu  bar  to  au  action  of 
debt  on  a bond  duo  at  a day  past ; when 
the  defendant  pleads  a tender  on  the  day 
it  became  due,  aud  adds  that  he  is  uncore 
prit,  still  ready  to  pay  the  same.  3 Bl. 
Com.  3 03  ; Doct.  PI.  520 ; Dane’s  Ab. 
Index,  h.  t.  Vide  tout  temps  prist. 

UNDERLEASE,  contracts , is  aa 
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alienation  by  a tenant  of  a part  of  his 
li-iLSo,  reserving  to  himself  a reversion ; I 
it  differs  from  an  assignment  which  is  u 
transfer  of  all  the  tenant’s  interest  in  the 
lease,  3 Wils.  264  ; S.  C.  Bl.  Rep.  706.  1 
And  even  a conveyance  of  the  whole  es-  ‘ 
tato  by  the  lessee,  reserving  to  himself 
the  rent  with  a |H»wer  of  re-entry  for  non- 
payment, was  held  to  be,  not  an  assign- 
ment, but  an  underlease.  Sir.  405.  Lu 
Ohio  it  has  been  decided  that  the  trans- 
fer of  only  a |»art  of  the  lands  though 
for  the  whole  term,  is  an  underlease,  2 
Ohio,  R.  210;  in  Kentucky,  such  a 
trunsfer,  on  the  contrary,  is  considered 
as  an  assignment.  4 Bibb.  R.  538. 

2.  — In  louses  there  is  frequently  in- 
troduced a covenant  on  the  part  of  the 
lessee  that  he  will  not  underlet  the  pre- 
mises, nor  assign  the  lease.  This  refers  i 
to  the  voluntary  act  of  the  tenant,  and 
the  covenant  is  not  broken  when  the 
lease  is  transferred  without  any  act  on 
his  part;  as,  if  it  be  sold  by  the  sheriff 
on  execution,  or  by  assignees  in  bank- 
ruptcy, or  by  an  executor.  8 T.  U.  57 ; 
8N.&  S.  353  ; 1 Ves.  295. 

3.  — The  underlessor  lias  a right  to 
distrain  for  the  rent  due  him,  which  the 
assignor  of  a lease  has  not.  The  under- 
lessee  is  not  liable  personally  to  the  ori- 
ginal lessor,  nor  is  his  property  subject 
to  his  claim  for  rent  longer  than  while 
it  is  on  the  leased  premises,  when  it  may 
be  distrained  upon.  The  assignee  of 
the  lessee  stands  in  a different  situation. 
He  is  liable  to  an  action  by  the  landlord 
or  his  assignee  for  the  rent,  upon  the 
ground  of  privity  of  estate.  1 1 1 ill.  Ah. 
125,  6;  4 Kent,  Com.  95;  9 Pick.  R. 
52;  14  Mass.  4*7  ; 5 Watts,  R.  134. 
Vide  2 Bl.  K.  766;  3 Wils.  234;  4 
Campb.  73;  J'Mate.  for  years  ; Lease; 
Lessee;  Notice  to  quit;  Tenant  for 
years. 

UNDERr-SHERlFF.  A deputy  of 
a sheriff.  The  principal  is  called  high- 
sheriff,  and  the  deputy  the  under-sheriff. 
Vide  1 Phil.  Ev.  Index,  h.  t. 

UNDER-TENANT,  is  one  who  holds 
by  virtue  of  underlease,  (q.  v.)  Sec 
Sub-ten  ant. 

UNDERTAKING,  contracts,  is  an 
engagement  by  one  of  the  parties  to  a 


contract  to  the  other,  and  not  the  mutual 
engagement  of  the  parties  to  each  other; 
a promise.  5 East,  R.  17 ; 2 Leon. 
224,  5 ; 4 JU  A.  595. 
UNDERTOOK.  Assumed;  promised. 

2. — This  is  a technical  word  which 
ought  to  be  inserted  in  every  declaration 
of  assumpsit,  charging  that  the  defendant 
undertook  to  perform  the  promise  which 
is  the  foundation  of  the  suit ; and  this 
though  the  promise  be  founded  on  a 
legal  liability,  or  it  would  be  implied  iu 
evidence.  Bac.  Ah.  Assumpsit,  F;  1 
Chit.  1*1.  88,  note  (p). 

UNDER-TUTOR,  in  Louisiana.  In 
every  tutorship,  there  shall  be  an  under- 
tutor,  whom  it  shall  he  the  duty  of  the 
judge  to  appoint  at  the  time  letters  of 
tutorship  are  certified  for  the  tutor. 

2. — it  is  the  duty  of  the  under-tutor 
to  act  for  the  minor,  whenever  the  in- 
terest of  the  minor  is  in  opposition  to  the 
interest  of  the  tutor.  Civil  Code,  art. 
300,301  ; 1 N.  8.  462;  9 M.  R.  643; 
11  L.  R.  189;  Poth.  Des  Person  nes, 
jwrtic  priiu.  tit.  6,  s.  5,  art.  2.  Vide 
Procurator  ; pro-tutor. 

UNDERWRITER,  insurance*,  is  one 
who  signs  a policy  of  insurance  by  which 
he  becomes  an  insurer. 

2. — By  this  act  he  places  himself  as 
to  his  responsibility  in  the  place  of  the 
insured.  He  may  cause  a re-insurance 
(q.  v.)  to  be  made  for  his  benefit ; and 
it  is  his  duty  to  act  with  good  faith,  and 
without  quibbling,  to  pay  all  just  de- 
mands against  him  for  losses.  Marsh. 
Ins.  45. 

UNDIVIDED,  what  is  held  by  the 
same  title  by  two  or  more  jwrsons, 
whether  their  rights  are  equal,  as  to 
value  or  quantity,  or  unequal. 

2. — Tenants  in  common,  joint-tenants 
and  partners,  hold  an  undivided  right  in 
their  respective  properties,  until  partition 
has  been  made.  The  rights  of  each 
owner  of  an  undivided  thing  extends 
over  the  whole  and  every  part  of  it, 
Mum  in  Mo,  et  tot  uni  in  qualibet  parte. 
Vide  Partition  ; Per  my  et  per  tout. 

UN  I CA  TAXATIO,  in  practice.  The 
ancient  language  of  a special  award  of 
venire,  whe  re  of  several  defendants,  one 
pleads,  and  one  lets  judgment  go  by  de- 
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fault,  whereby  the  jury,  who  are  to  try 
oiul  assess  damages,  on  the  issue,  are  also 
to  assess  damages  against  the  defendant 
suffering  judgment  by  default.  Lee’s 
Diet.  h.  t. 

UNILATERAL  CONTRACT,  civil 
law.  When  the  party  to  whom  an  en- 
gagement is  made,  makes  no  express 
agreement  on  his  part,  the  contract  is 
called  unilateral,  even  in  cases  where  the 
law  attaches  certain  obligations  to  his 
acceptance.  Civ.  Code  of  Lo.  art.  1758. 
Code  Nap.  1108  ; a loan  of  money,  and 
a loan  for  use  are  of  this  kind.  Loth. 
Obi.  part.  1,  e.  1,  s.  1,  art  2 ; Ley. 
Klein.  § 781. 

UNINTELLIGIBLE.  What  cannot 
bo  understood. 

2. — When  a law,  a contract,  or  will, 
is  unintelligible,  it  has  no  effect  what- 
ever. V ide  Construction,  and  the  au- 
thorities there  referred  to. 

UN  10  PROLIUM.  A species  of 
adoption  used  among  the  Germans;  it 
siguiiies  union  of  descent.  It  takes  place 
when  a widower,  having  children,  mar- 
ries a widow,  who  also  has  children. 
These  parents  then  agree  that  the  chil- 
dren of  both  marriages  shall  have  the 
rights  to  their  succession,  as  those  which 
may  be  the  fruit  of  their  marriage.  Ley. 
Klein.  § 187. 

U N ION.  By  this  word  is  understood 
the  United  States  of  America;  as,  all 
good  citizens  will  support  the  union. 

UNITED  STATES  OF  AMERICA. 
The  name  of  this  couutry.  The  United 
States,  now  thirty  in  number,  are  Ala- 
bama, Arkansas,  Connecticut,  Delaware, 
Florida,  Georgia,  Illinois,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Mississippi, 
Missouri,  New  Hampshire,  New  .Jersey, 
New  York,  North  Carolina,  Ohio,  Penn- 
sylvania, Rhode  Island,  South  Carolina, 
Tennessee,  Texas,  Vermont,  V irginia, 
and  Wisconsin. 

2. — The  territory  of  which  these 
states  are  composed  was  at  one  time  de- 
pendent generally  on  the  crown  of  Great 
Britain,  though  governed  by  the  local 
legislatures  of  the  country.  It  is  not 
within  the  plan  of  this  work  to  give  a 
history  of  the  colonies,  on  this  subject 


the  reader  is  referred  to  Kent’s  Cora* 
sect.  10;  8tory  on  the  Constitution, 
Book  1 ; 8 Wheat.  Rep.  543;  Mar- 
shall, Hist.  Colon. 

8. — The  neglect  of  the  British  go- 
vernment to  redress  grievances  which 
hail  been  felt  by  the  people,  induced  the 
colonies  to  fonn  a closer  connexion  than 
their  former  isolated  state,  in  the  hopes 
that  by  a union  they  might  procure  wlmfc 
they  had  separately  endeavoured  in  vain 
| to  obtain.  In  1774,  Massachusetts  re- 
commended that  a congress  of  the  colo- 
j niee  should  be  assembled  to  deliberate 
upon  the  state  of  public  affairs  ; and  on 
j the  fourth  of  September  of  the  following 
' year,  the  delegates  to  such  a congress 
assembled  in  Philadelphia.  Connecticut, 
Delaware,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
I Island,  South  Carolina,  and  Virginia 
were  represented  by  their  delegates ; 

! Georgia  alone  was  not  represented.  This 
congress,  thus  organized,  exercised,  do 
! facto  and  dc  jure,  a sovereign  authority, 
not  as  the  delegated  agents  of  the  go- 
vernments dc  facto  of  the  colonies,  but 
in  virtuo  of  the  original  powers  derived 
from  the  people.  This,  which  was  called 
the  revolutionary  government,  termi- 
nated only  when  superseded  by  the  con- 
federated government  nuder  the  articles 
of  confederation,  ratified  in  1781.  Serg. 
on  the  Const,  lntr.  7,  8. 

1 4. — ’The  state  of  alarm  and  danger  in 

which  the  colonies  then  stood  induced 
the  formation  of  a second  congress.  The 
1 delegates,  representing  all  the  states,  met 
in  May,  1775.  This  congress  put  the 
country  in  a state  of  defence,  and  made 
provisions  for  carrying  on  the  war  with 
the  mother  country  ; and  for  the  internal 
regulations  of  which  they  were  then  in 
need  ; and  on  the  fourth  day  of  July, 
1776,  adopted  and  issued  the  Dcclara- 
I tion  of  Independence,  (q.  v.)  The  arti- 
cles of  confederation,  (<j.  v.)  adopted  on 
the  first  day  of  March,  1781,  1 fStory  on 
the  Const.  § 225 ; 1 Kent’s  Comm.  211, 

, continued  in  force  until  the  first  Wed- 
nesday in  March,  1789,  when  the  pre- 
sent constitution  was  adopted.  5 Wheat. 
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6.  — Tin;  United  Staten  of  America  4. — In  tenancies  in  common,  the 

are  a corporation  endowed  with  the  ca-  unity  of  possession  is  alone  required.  2 
purity  to  sue  and  be  sued,  to  convey  and  131.  Comm.  192.  Vide  Estate  in  Com- 
receive  projierty.  1 Marsh.  Dec.  177,  monf  Estate  in  Joint-tenancy;  Joint - 
1H1.  ]3ut  it  is  proper  to  observe  that  tenants;  Tenant  in  Common ; Tenants , 
no  suit  can  bo  brought  against  the  United  Joint. 

States  without  authority  of  law.  UNITY  OF  POSSESSION.  This 

ti. — The  states,  individually,  retain  term  is  used  to  designate  the  possession 
all  the  powers  which  they  possessed  at  by  oue  persou  of  several  estates  or  rights, 
the  formation  of  the  constitution,  and  For  example,  a right  to  an  estate  to 
which  have  not  been  given  to  congress,  which  an  casement  is  attached,  or  the 
(q.  v.)  dominant  estate,  and  estate  which  an 

7.  — Besides  the  states  which  are  above  easement  cucumbers,  or  the  servient  es- 
enumerated,  there  are  various  territories,  tate,  in  such  case  the  easement  is  ex- 
(q.  v.)  which  are  n species  of  dependen-  tinguished,  <3  Mason,  Hep.  172;  Popli. 
cies  of  the  United  States.  New  states  16G;  Latch,  1513;  and  vide  Cro.  Jac. 
may  be  nduiittcd  by  congress  into  this  121.  But  a distinction  has  been  made 
union ; but  no  new  state  shall  be  formed  between  a thing  that  has  being  by  pre- 
or  erected  within  the  jurisdiction  of  any  scription,  and  oue  that  has  its  being  ex 
other  state,  nor  any  state  be  formed  by  jure  not  ur/e  ; in  the  [former  case  unity 
the  junction  of  two  or  more  states,  or  of  possession  will  extinguish  the  ease- 
parts  of  states,  without  the  consent  of  ment,  iu  the  latter,  for  example,  the  case 
the  legislatures  of  the  states  concerned,  of  a water-course,  the  unity  will  uot  ex- 
as  well  as  of  congress.  Const  art.  4,  titiguiah  it.  Doth.  1GG. 

s.  8.  And  the  United  States  shall  2. — By  the  civil  code  of  Louisiana, 
guaranty  to  every  state  in  this  union,  a art.  801,  every  servitude  is  extinguished, 
republican  form  of  government,  lb.  art.  when  the  estate  to  which  it  is  due,  and 
4t  s.  4.  the  estate  owing  it,  arc  united  in  the 

See  the  names  of  the  several  states ; same  hands.  But  it  is  necessary  that 
and  Constitution  of  the  United  States.  the  whole  of  the  two  estates  should  be- 

UNITY,  estates , is  an  agreement  or  long  to  the  same  proprietor;  lor  if  the 
coincidence  of  certain  qualities  in  the  owner  of  one  estate  only  acquires  the 
title  of  a joint  estate  or  an  estate  iu  other  iu  part  or  in  common  with  another 
common.  person,  confusion  does  uot  take  effect. 

2. — In  a joint  estate  there  must  exist  Vide  Merger. 
four  unities;  that  of  in  t* rest,  for  a joint-  UNIVERSAL  LEGACY.  A term 
truant  cannot  be  entitled  to  oue  period  used  among  civilians.  An  universal 
of  duration  or  quantity  of  interest  in  legacy  is  a testamentary  disposition,  by 
lands,  and  the  other  to  a different ; one  which  the  testator  gives  to  oue  or  seve- 
eannot  be  tenant  for  life,  and  the  other  nd  persons  the  whole  of  the  property 
for  years : that  of  title,  and  therefore  which  he  leaves  at  his  decease.  Civil 
their  estate  must  be  created  by  oue  and  Code  of  Js>.  art.  1591);  Code  Civ.  art. 
the  same  act:  that  of  time,  lor  their  1003;  Potli.  Donations  testameutaircs, 
estates  must  be  vested  at  one  mid  the  c.  2,  sect.  1,  § 2. 
same  period,  as  well  as  by  one  and  the  UNIVERSAL  PARTNERS!!  IP,  the 
same  title;  and,  lastly,  the  unity  of  ]x>x-  name  of  a species  of  partnership  by  which 
session:  hence  joinUtcuauts  tire  seised  all  the  partners  agree  to  put  in  common 
per  my  et  jwr  tout,  or  by  the  half  or  ull  their  property,  un  icersorum  bonorum, 
moiety  and  by  all:  that  is,  each  of  them  not  only  what  they  then  have,  but  also 
has  aii  entire  possession,  as  well  of  every  what  they  shall  acquire.  Potli.  Du  Contr. 
parcel  as  of  the  whole.  2 Bl.  Com.  170-  de  Soeicte,  n.  29. 

182;  Co.  Litt.  188.  UNIVERSITY.  The  name  given  to 

y. — Coparceners  must  have  the  uui-  certain  societies  or  corporations  which 
ties  of  interest,  title,  and  possession.  are  seminaries  of  learning  where  youth 
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arc  sent  to  finish  their  education.  Among 
the  civilians  by  this  term  is  understood 
a corporation. 

UNJUST,  is  that  which  is  done 
against  the  perfect  rights  of  another ; 
that  which  is  against,  the  established 
law;  that  which  is  opposed  to  a law 
which  is  the  test  of  right  and  wrong.  1 
Toull.  tit.  prel.  u.  5;  Aust.  Jur.  276, 
xi. ; Hein.  l<ey.  El.  § 1080. 

UNKNOWN.  When  goods  have 
been  stolen  from  some  person  unknown, 
they  may  be  so  described  in  the  indict- 
ment; but  if  the  owner  be  really  known, 
an  indictmeut  alleging  the  property  to 
belong  to  some  person  unknown  is  im- 
proper. 2 East’s  1*.  U.  651  ; 1 Hale, 
P.  0.  512;  Holt's  N.  P.  0.  506;  S.  0. 
3 Engl.  Common  Law  Rep.  191 ; 8 C. 
& P.  773.  V ide  Indictment;  Quidatn. 

UNLAWFUL,  is  that  which  is  con- 
trary to  law. 

2. — There  are  two  kinds  of  contracts 
which  arc  unlawful ; those  which  are 
void,  and  those  which  are  not.  Wlieu 
the  law  expressly  prohibits  the  transac- 
tion in  respect  of  which  the  agreement 
is  entered  into  and  declares  it  to  be  void, 
it  is  absolutely  so.  3 Binn.  R.  533. 
But  when  it.  is  merely  prohibited,  with- 
out being  made  void,  although  unlawful, 
it  is  not  void.  12  Serg.  A Kawle,  237  ; 
Chitty,  Contr.  230;  23  Amer.  Jur.  1 
to  23 ; 1 Mod.  35;  8 East,  R.  230, 
237;  3 Taunt.  R.  244;  Hob.  14.  Vide 
Condition ; Void. 

Unlawful  asskmhly,  in  rrim.  In ic, 
is  a disturbance  of  the  public  peace 
by  three  or  more  persons  who  meet  to- 
gether with  an  intent  mutually  to  assist 
each  other  in  the  execution  of  some  un- 
lawful enterprise  of  a private  nature, 
with  force  ami  violence;  if  they  move 
forward  towards  its  execution,  it  is  then 
a rout,  (q.  v.);  and  if  they  actually  exe- 
cute their  design,  it  amounts  to  a riot, 
(q.  v.)  4 Bl.  Com.  140;  1 Russ,  on 
Or.  254 ; Hawk.  c.  65,  s.  1) ; Com.  Dig. 
Forcible  Entry,  (D  10);  Yin.  Abr. 
ltiots,  Ac.,  (A). 

UN  LA  W FULLY, plead in/js.  This  word 
is  frequently  used  in  indictments  iu  the 
description  of  the  offence;  it  is  neces- 
sary when  the  crime  did  not  exist  at 


common  law,  and  when  a statute,  in  de- 
scribing an  offence  which  it  creates,  uses 
the  word ; 1 Moody,  Ur.  Una.  331) ; but 
it  is  unnecessary  whenever  the  crime  ex- 
isted at  common  law',  and  is  manifestly 
illegal.  1 Chitty,  Crim.  Law,  *241  ; 
Hawk.  B.  2,  c.  25,  s.  96 ; 2 Roll.  Ab. 
82 ; Bac.  Abr.  Indictment,  G 1 ; Cro.  U. 
0.  38,  43. 

UN  LIQUIDATED  DAMAG  ES  — 
Such  damages  as  are  unascertained.  In 
general  such  damages  cannot  be  set  tiff. 
See  Liquidated ; Liquidated  Damages. 

UNQUES,  law  French,  yet.  This 
barbarous  word  is  frequently  used  in 
pleas;  as,  Ne  unques  executor,  Neunqucs 
guardian,  Ne  unques  aceouple;  and  the 
like. 

UNSOUND  MIND;  UNSOUND 
MEMORY.  These  words  have  been 
adopted  in  several  statutes,  and  some- 
times indiscriminately  used  to  signify, 
not  only  lunacy,  which  is  periodical 
madness,  but  also  a permanent  adven- 
titious insanity  as  distinguished  from 
idiocy.  1 Ridg.  Purl.  Cases,  518 ; 3 Atk. 
171.' 

2 The  term  unsound  mind  seems  to 
have  been  used  in  those  statutes  in  the 
same  sense  as  insane;  but  they  have 
been  said  to  import  that  the  party  was 
in  some  such  state  as  was  contradistin- 
guished from  idiocy  and  from  lunacy, 
and  yet  such  as  made  him  a proper  sub- 
ject of  a commission  to  iuquire  of  idiocy 
and  lunacy.  Shelf,  on  Lun.  5;  Ray, 
Med.  Jur.  Prel.  § 8;  Hals.  Med.  Jur. 
336 ; 8 Yes.  66 ; 19  Yes.  286 ; 1 
Beck’s  Med.  Jur.  573;  Coop.  Ch.  Uas. 
108;  12  Ves.  447;  2 Mad.  Ch.  Pr. 
731,  732. 

U NSO UNI)N ESS.  V ido  Crib-biting  ; 

Roarimj ; &tundnc*s. 

URBAN.  Relating  to  a city ; but  in 
a more  general  sense  it  signifies  relating 
to  houses. 

2. — ft  is  used  in  this  latter  sense  in 
the  civil  code  of  Louisiana,  articles  706 
and  707.  All  servitudes  are  established 
: either  for  the  use  of  houses  or  for  the 
use  of  lands.  Those  of  the  first  kind  aro 
called  urban  servitudes,  whether  the 
buildings  to  which  they  are  due  be  situ- 
ated in  the  city  or  in  the  country.  Those 
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of  the  second  kind  arc  called  rural  servi- 
tudes. 

— The  principal  kinds  of  urban  ser- 
vitudes are  tlie  following : the  right  of 
support ; that  of  drip  ; that  of  drain,  or  of 
preventing  the  drain  ; that  of  view  or  of 
lights,  or  of  preventing  the  view  or  lights 
from  being  obstructed ; tluit  of  raising 
buildings  or  walls ; or  of  preventing  them 
from  being  raised  ; that  of  passage ; and 
that  of  drawing  water.  Vide  3 Toull. 
p.  441  ; Poth.  In  trod,  au  tit.  13  de  lacou- 
tume  d’Orleans,  n.  2;  Introd.  Id.  n.  2. 

USAGE.  Long  and  uniform  practice. 
In  its  most  extensive  meauing  this  term 
includes  custom  and  prescription,  though 
it  differs  from  them;  in  a narrower 
sense,  it  is  applied  to  the  habits,  modes, 
and  eoursc  of  dealing  which  are  observed 
in  trade  generally,  as  to  all  mercantile 
transactions,  or  to  some  particular 
branches  of  trade. 

2.  — Usage  of  trade  does  uot  require  to 
be  immemorial  to  establish  it ; if  it  be 
known,  certain,  uniform,  reasonable,  and 
not  contrary  to  law,  it  is  sufficient.  Hut 
evidence  of  a few  instances  that  such  a 
thing  has  been  done  does  not  establish  a 
usage.  3 Watts,  178  : 3 Wash.  0.  C.  K. 
150;  1 Gallis.  443;  5 Binu.  287  ; 9 
Pick.  426;  4 B.  A Aid.  210;  7 Pet. 
1 ; 2 Wash*  C.  C.  it.  7. 

3.  — The  usages  of  trade  afford  ground 
upon  which  a proper  construction  may 
be  given  to  contracts.  By  their  aid  the 
indeterminate  intention  of  parties  and  the 
nature  and  extent  of  their  contracts  aris- 
ing from  mere  implications  or  presump- 
tions, ami  acts  of  an  equivocal  character 
may  he  ascertained ; ami  the  meaning  of 
W’ords  and  doubtful  expressions  may  be- 
come known.  2 Mete.  65 ; 2 Sumn. 
569;  2 G.  A .1.  136;  13  Pick.  182 ; 
Story  on  Ag.  § 77 ; 2 Kent,  Cora.  662, 
3d  ed. ; 5 W heat.  326;  2 Car.  A P. 
525;  3 B.  A Aid.  728  ; Park,  on  Ins. 
30;  1 Marsh.  Ins.  186,  n.  (20);  1 1 
Caines,  45;  Gilp.  356,  486  ; 1 Edw.  Ch. 
It.  146  ; I X.  A M.  519;  15  Mass.  433 ; 

1 Hill,  R.  270;  Wright,  R.  573;  Pet 
C.  C.  R.  230;  5 Hamm.  436;  6 Pet 
715;  2 Pet.  148;  6 Porter,  123;  1 
11.11,  612;  9 mm  id5 . 9 w beat 
582  ; 11  Wheat.  430;  1 Pet.  25,  89. 


4. — Courts  will  not  readily  adopt  these 
usages,  because  they  are  not  unfrcquently 
| founded  in  mistake.  2 Sumn.  377. 

I Sec  3 Chit  Pr.  55 ; Story,  Confl.  of 
I<aws,  § 270;  1 Dali.  178;  Vaugh. 

I 169,  383. 

USANCE,  commercial  law.  The 
term  usance  comes  from  mage,  and  sig- 
nifies the  time  which  by  usage  or  custom 
is  allowed  in  certain  countries,  for  the 
payment  of  a bill  of  exchange.  Poth. 
Coutr.  du  Change,  n.  15. 

2.  — The  time  of  one , two  or  three 
1 months  after  the  date  of  the  bill,  accord- 
l iug  m the  custom  of  the  places  between 

which  the  exchanges  run. 

3.  — Double  or  treble,  is  double  or 
treble  the  usual  time,  and  half  usance  is 
half  the  time.  Where  it  is  necessary  to 
divide  a month  upon  u half  usauee,  which 
is  the  ease  when  the  usance  Is  for  ono 

| month  or  three,  the  division,  notwith- 
standing the  difference  in  the  length  of 
the  months,  contains  fifteen  days. 

USE,  estates , is  defined  to  Ikj  a confi- 
dence reposed  in  another,  who  was  made 
tenant  of  the  land  or  terretenant,  that  he 
should  disjiose  of  the  laud  according  to 
the  intention  of  the  cestui  qua  use,  or  him 
to  whose  use  it  was  granted,  and  suffer 
him  to  take  the  profits.  Plowd.  352 ; 
Gilh.  on  Uses,  1;  Bac.  Tr.  150,  306; 
Cornish  on  Uses,  13;  1 Fonb.  Eq.  363  ; 
2 Ih.  7 ; Sanders  on  Uses,  2;  Co.  Lift. 
272,  b ; 1 Co.  121 ; 2 Bl.  Com.  328. 

2.  — In  order  to  create  a use,  there 
must  always  he  a good  consideration ; 
though,  when  once  raised,  it  may  l>e 
passed  by  grant  to  a stranger,  without 
consideration.  Doct.  A Stu.,  Dial.  eh. 
22,  23 ; Bob.  Fr.  Conv.  87,  n. 

3.  — l Jaes  were  borrowed  from  the  fidei 
commissum  (q.  v.)  of  the  civil  law ; it 
was  the  duty  of  a Roman  magistrate,  the 
prajtor  fidei  commissarius , whom  Bacon 
terms  the  jNirtieular  chancellor  for  uses, 
to  enforce  the  observance  of  this  confi- 

1 donee.  Inst.  2,  23,  2. 

4.  — Uses  were  introduced  into  Eng- 
land by  the  ecclesiastics  in  the  reign  of 

i Edward  III.  or  Kielmrd  II.,  for  the  pur- 
pose of  avoiding  the  statutes  of  mortmain ; 
and  the  clerical  ehaneellorsof  those  times 
held  them  to  be  fidei  commma,  and 
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binding  in  conscience.  To  obviate  many  j 
incouveniencies  and  difficulties,  which 
hail  arisen  out  of  the  doctrine  and  intro- 
duction of  uses,  the  statute  of  27  llenry 
VI I L.,  c.  10,  commonly  called  the  statute 
of  uses,  or  in  conveyances  and  pleadings, 
the  statute  for  transferring  uses  into 
possession,  was  passed.  It  enacts,  that 
u when  any  person  shall  be  seised  of 
lands,  &c.  to  the  use,  confidence  or  trust 
of  any  other  person  or  body  politic,  the 
person  or  corporation  entitled  to  the  use 
in  fee  simple,  fee  tail,  for  life,  or  years, 
or  otherwise,  shall  from  thenceforth 
stand  and  be  seised  or  possessed  of  the 
land,  Ac.  of  and  in  the  like  estate  as  they 
have  in  the  use,  trust  or  confidence  ; and 
that  the  estates  of  the  persons  so  seised 
to  the  uses,  shall  be  deemed  to  be  iu  him 
or  them  that  have  the  use,  in  such  quality, 
manner,  form  and  condition,  as  they  had 
before  in  the  use.”  The  statute  thus 
executes  the  use  ; that  is,  it  conveys  the 
possession  to  the  use,  and  transfers  the 
use  to  the  possession ; and,  in  this  man- 
ner, making  the  cestui  que  use  complete 
owner  of  the  lands  and  tenements,  as 
well  at  law  as  in  equity.  2 HI.  Com. 
333  ; 1 Saund.  254,  note  (6). 

5. — A modern  use  has  oeen  defined 
to  be  an  estate  of  right,  which  is  acquired 
through  the  operation  of  the  statute  of 
27  lien.  8,  c.  10;  and  whbh,  when  it 
inay  take  effect  according  to  the  rules  of 
the  common  law,  is  called  the  legal 
estate ; and  when  it  may  not,  is  denomi- 
nated a use,  with  a term  descriptive  of 
its  mollification.  Cornish  on  Uses,  35. 

G. — The  common  law  judges  decided, 
in  the  construction  of  this  statute,  that  a 
use  could  not  be  raised  upon  a use, 
Dyer,  155  A;  and  that  on  a feoffment, 
to*  A and  his  heirs,  to  the  use  of  H and 
his  heirs,  in  trust  for  C and  his  heirs, 
the  statute  executed  only  the  first  use, 
and  that  the  second  was  a mere  nullity. 
The  judges  also  held  that,  as  the  statute 
mentioned  only  such  persons  as  were 
seised  to  the  use  of  others,  it  did  not  ex- 
tend to  a term  of  years,  or  other  chattel 
interests,  of  which  a termor  is  not  seised 
but  only  possessed.  Bao.  Tr.  335  ; Poph. 
76 ; Dyer,  369 ; 2 HI.  Com.  330.  The 
rigid  litcruL  construction  of  the  statute 


by  the  courts  of  law  again  opened  the 
doors  of  the  chancery  courts.  1 Madd. 
Ch.  448,  450. 

Use,  civ.  law,  is  a right  of  receiving 
so  much  of  the  natural  profits  of  a thing 
as  is  necessary  to  daily  sustenance ; it 
differs  from  usufruct,  which  is  a right 
not  only  to  use  but  to  enjoy.  1 Browne’s 
Civ.  Law,  184  ; Lecens  Elem.  du  Dr. 
Civ.  Rom.  § 414,  416. 

USE  AND  OCCUPATION.— When 
a contract  has  been  made,  cither  by  ex- 
press or  implied  agreement,  for  the  use 
of  a house  or  other  real  estate,  where 
there  was  no  amount  of  rent  fixed  aud 
ascertained,  the  landlord  can  recover  a 
reasonable  rent  in  an  action  of  assumpsit 
for  use  and  occupation.  1 Munf.  It. 
407  ; 2 Aik.  It.  252 ; 7 J.  J.  Marsh. 
0;  4 Day,  K.  228  ; 13  John.  11.  240; 
13  John.  K.  297  ; 4 II.  & M.  161 ; 15 
Mass.  R.  270;  2 Whurt.  It.  42;  10 
S.  & R.  251. 

| 2. — The  action  for  use  and  occupation 

is  founded  not  on  a privity  of  estate,  but 
on  a privity  of  contract.  3 S.  A:  It.  500  ; 
C.  & N.  19 ; therefore  it  will  not  lie 
where  the  possession  is  tortious.  2 N. 
A M.  156;  3 S.  k R.  500;  6 N.  II. 
Rep.  298;  6 Ham.  R.  371  ; 14  Mass. 
R.  95.  See  Arch.  L.  A T.  148. 

USEFUL.  That  which  may  be  put 
into  beneficial  practice. 

2. — The  patent  act  of  congress  of 
July  4,  1836,  sect.  6,  in  describing  the 
subjects  of  patents,  mentions  “ new  and 
useful  art,”  and  “ new  and  useful  im- 
provement.” To  entitle  the  inventor  to 
a patent,  his  invention  must,  to  a certain 
extent,  bo  beueficial  to  the  community, 
and  not  be  for  an  uulawful  object,  or 
frivolous,  or  insignificant.  1 Mason, 

182  ; 1 Pet.  (J.  C.  R.  322  ; 1 Bald.  303 ; 

I 14  Pick.  217;  Paine,  203. 

USHER.  This  word  is  said  to  be 
derived  from  huissier,  and  is  the  uaiue 
of  au  inferior  officer  in  some  Euglish 
courts  of  law.  Archb.  Pr.  25. 

USUCAPION,  civil  laic , signifies  the 
manner  of  acquiring  the  property  iu 
things  by  the  lapse  of  time  required  by 
law. 

| 2. — It  differs  from  prescription,  which 

( has  the  same  sense,  aud  means,  iu  addi- 
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tion,  the  manner  of  acquiring  and  losing, 
l»v  the  effect  of  time  regulated  by  law, 
all  sorts  of  rights  and  actions.  Merl. 
Report.  mot  Proscription,  tom.  xii.  page 
671  j Ayl.  Baud.  820;  Wood's  Inst. 
Civ.  Law,  165  ; Lemons  lClem.  du  I)r. 
Hum.  $ 487  ; 1 Browne’s  Civ.  Law,  204, 
u. ; Vattel,  B.  2,  c.  2,  § 140. 

USUFRUCT,  in  the  civil  lav,  is  the 
right  of  enjoying  a thing,  the  property 
of  which  is  vested  in  another,  and  to 
draw  from  the  same  all  the  profit,  utility 
and  advantage  whieli  it  may  produce, 
provided  it  he  without  altering  the  sub- 
stance of  the  thing. 

2. — The  obligation  of  not  altering  the 
substance  of  the  thing,  however,  takes 
plaee  only  in  the  case  of  a complete  usu- 
fruct. 

8. — Usufructs  arc  of  two  kinds;  per- 
fect and  imperfect. — Perfect  usufruct, 
which  is  of  things  which  the  usufructuary 
cau  enjoy  without  altering  their  sub- 
stances, though  their  substance  may  be 
diminished  or  deteriorated  naturally  by 
the  time  or  by  the  use  to  which  they  are 
applied;  as  a house,  a piece  of  land, 
animals,  furniture  and  other  movable 
effects. — Imperfect  ur  quasi  usufruct, 
which  is  of  things  which  would  be  use- 
less to  the  usufructuary  if  he  did  not 
consume  and  expend  them,  or  change 
the  substance  of  them,  as  money,  grain, 
liquors.  Civ.  Code  of  Louis,  art.  525 
et  seq.;  1 Browne’s  Civ.  Law,  184; 
Both.  Tr.  du  Douaire,  n.  1114 ; Ayl. 
l’and.  811);  Both.  Band.  tom.  6,  p.  01 ; 
Lcrons  Kl.  du.  Dr.  Civ.  Horn*  §414; 
Inst.  lib.  2,  t.  4;  Dig.  lib.  7,  t.  1,1.  1 ; 
Code,  lib.  8,  t.  88;  1 Bouv.  Inst.  ps.  1, 
c.  1,  art.  2,  p.  76. 

USUFRUCTUARY,  in  the  civil  lute. 
One  who  has  the  right  and  enjoyment  of 
an  usufruct. 

2. — Domat,  with  his  usual  clearness, 
points  out  the  duties  of  the  usufructuary, 
which  ure,  1,  to  make  an  inventory  of 
the  things  subject  to  the  usufruct,  iu  the 
presence  of  those  having  an  interest  in 
them ; 2,  to  give  security  for  their  resti- 
tution ; when  the  usufruct  shall  be  at  un 
end ; 8,  to  take  good  care  of  the  things 
subject  to  the  usufruct;  4,  to  pay  all 
taxes,  and  claims  which  arise  while  the 


thing  is  in  his  possession,  as  a ground- 
rent;  5,  to  keep  the  thing  in  repair  at 
his  own  expense.  Ijois  Civ.  liv.  1,  t.  11, 
s.  4.  See  Estate  far  life. 

USUKBATION,  torts.  The  unlawful 
assumption  of  the  use  of  property  which 
belongs  to  another;  an  interruption  or 
the  disturbing  a man  in  his  right  and 
possession.  Toml.  Law  Diet.  h.  t. 

2. — According  to  Lord  Coke,  there 
an?  two  kinds  of  usurpation;  1,  when  a 
stranger,  without  right,  presents  to  a 
church,  and  his  clerk  is  admitted  ; and, 
2,  when  a subject  uses  a franchise  of  the 
king  without  lawful  authority.  Co.  Litt. 
277  b. 

Usurpation,  (jovemment,  is  the  tyran- 
nical assumption  of  the  government  by 
force,  contrary  to  and  in  violation  of  the 
constitution  of  the  country. 

USURPED  1*0 VVER,  in  insurance. 
By  an  article  of  the  printed  proposals 
which  an?  considered  as  making  a part  of 
the  contract  of  insurance  it  is  provided 
that,  " No  loss  of  damage  by  tin,  hap- 
pening by  any  invasion,  foreign  enemy, 
or  any  military  or  usurped  power  what- 
soever will  be  made  good  by  this  com- 
pany." Lord  Chief  J . VVilmot,  Mr.  J us* 
tiee  Clive,  and  Mr.  Justice  Bathurst, 
against  the  opiuiou  of  Mr.  Justice  Gould, 
determined  that  the  true  import  of  the 
words  usurped  /tower  iu  the  proviso,  was 
an  invasion  from  abroad,  or  an  internal 
rebellion,  where  armies  arc  drawu  up 
agaiust  each  other,  when  the  laws  ure 
silent,  and  when  the  firing  of  towns  be- 
comes unavoidable ; but  that  those  words 
could  not  mean  the  power  of  a common 
mob.  2 Marsh.  Ins.  390. 

USURPER,  government,  is  one  who 
assumes  the  right  of  government  by  force 
contrary  to  and  iu  violation  of  the  con- 
stitution of  the  country.  Toull.  Dr.  Civ. 
n.  82.  Vide  Tyranny. 

USURY,  contracts , is  the  illegal  pro- 
fit which  is  required  and  received  by  the 
lender  of  a sum  of  money  from  the  bor- 
rower, for  its  use.  In  a more  extruded 
and  improper  sense,  it  is  the  receipt  of 
any  profit  whatever  for  the  use  of  money  : 
it  is  only  iu  the  first  of  these  senses  that 
usury  will  be  here  considered. 

2. — To  constitute  a usurious  contract 
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the  following  are  the  requisites:  1.  A 
loan  express  or  implied  ; 2,  an  agreement 
that  the  money  lent  shall  be  returned  at 
all  events;  3,  not  only  that  the  money 
lent  shall  Ik;  returned,  but  that  for  such 
loan  a greater  interest  than  that  fixed  by 
law  shall  bo  paid. 

3.  — 1.  There  must  be  a loan  in  con- 
templation of  the  parties,  7 Pet.  8.  C. 
Hop.  10!);  1 Clarke,  11.  252;  and,  if 
there  be  a loan,  however  disguised,  the 
contract  will  be  usurious,  if  it  be  so  in 
other  respects.  Where  a loan  was  made 
of  depreciated  bank  notes  to  be  repaid  in 
sound  funds,  to  enable  the  borrower  to 
pay  a debt  he  owed  dollar  for  dollar,  it 
was  considered  as  not  being  usurious.  1 
Meigs,  R.  585.  The  bona  tide  sale  of  a 
note,  bond  or  other  security  at  a greater 
discount  than  would  amount  to  legal  in- 
terest, is  not,  per  se,  a loan,  although  the 
note  may  be  endorsed  by  the  seller,  and 
hi:  remains  responsible,  1)  Pet.  S.  U.  Rep. 
108;  l Clarke,  U.  30.  Rut  if  u note, 
bond  or  other  security  bo  made  with  a 
view  to  evade  the  laws  of  usury,  and  af- 
terwards sold  for  a less  amount  than  the 
interest,  the  transaction  will  bo  consid- 
ered a loan,  2 Johns.  Cas.  CO;  3 Johns. 
Gas.  GO;  15  Johns.  It.  44;  2 Dali.  !)2; 
12  Serg.  & Jiawle,  4G;  and  a sale  of  a 
man's  own  note,  endorsed  by  himself, 
will  be  considered  a loan.  It  is  a gene- 
ral rule  that  a contract,  which,  in  its  in- 
ception, is  unaffected  by  usury,  can  never 
be  invalidated  by  any  subsequent  usuri- 
ous transaction.  7 Pet.  8.  G.  Hep.  109. 
On  the  contrary,  when  the  contract  was 
originally  usurious,  aud  there  is  a sub- 
stitution by  a new  contract,  the  latter 
will  generally  be  considered  usurious. 
15  Maas.  R.  06. 

4.  — 2.  There  must  ho  a contract  for 
the  return  of  the  money  at  all  events; 
for  if  the  return  of  the  principal  with 
interest,  or  of  the  principal  only,  depend 
upon  a contingency,  there  can  he  no 
usury;  hut  if  the  contingency  extend 
only  to  interest,  and  the  principal  be  be- 
yond the  reach  of  hazard,  the  lender  will 
be  guilty  of  usury,  if  ho  received  interest 
beyond  the  amount  allowed  by  law.  As 
the  principal  is  put  to  hazard  in  insu- 
rances, annuities  and  bottomry,  the  par- 


ties may  charge  and  receive  greater  in- 
terest than  is  allowed  by  law  in  common 
cases,  and  the  transaction  will  uot  be 
usurious. 

5. — 3.  To  constitute  usury  the  bor- 
rower must  not  only  l»c  obliged  to  return 
the  principal  at  all  events,  but  more  than 
lawful  interest:  this  part  of  the  agree- 
ment must  be  made  with  full  consent 
and  knowledge  of  the  contracting  parties. 
3 Bos.  & Pull.  154.  When  the  con- 
tract is  made  in  a foreign  country  the 
rate  of  interest  allowed  by  the  laws  of 
that  eouutry  may  be  charged,  and  it  will 
not  be  usurious  although  greater  than 
the  amount  fixed  by  law  in  this.  Story, 
Conti,  of  Daws,  § -92. 

Vide,  generally,  Coin.  Dig.  b.  t. ; 
Bae.  Ab.  h.  t. ; 8 Com.  Dig.  li.  t. ; 
Lilly's  Regist.  h.  t. ; Dane’s  Ab.  li.  t. ; 
PetcrsdorfF s Ab.  h.  t. ; Vin.  Ab.  h.  t. ; 
2 Bl.  Coin.  454 ; Comyn  on  Usury, 
paMim  ; 1 Pet.  8.  C.  Rep.  Index,  h.  t. ; 
l Supp.  to  Yes.  jr.  397,  387  ; Yclv. 
47 ; 1 Ves.  jr.  527 ; 1 Saund.  295, 
note  1 ; Poth.  h.  t. ; and  the  article 
Anaiocbmi  ; Intercut. 

UTERINE  BROTHER,  dt/naslic  re- 
latione. A brother  by  the  mother's 
side. 

TO  UTTER,  ertm.  lair,  is  to  offer; 
to  publish. 

2. — To  utter  and  publish  a counter- 
feit note  is  to  assert  aud  declare,  directly 
or  indirectly,  by  words  or  actions  that 
the  note  offered  is  good.  It  is  not  neces- 
sary that  it  should  Ik;  pa ascii  in  order  to 
complete  the  offence  of  uttering.  2 
Hinu.  R.  338,  9.  It  seems  that  reading 
out  a document,  although  the  party  re- 
fuses to  show  it,  is  a sufficient  uttering. 
Jebb’s  Ir.  Cr.  Gas.  282.  Vide  East, 
P.  G.  179  ; Leach,  251  ; 2 Stark.  Ev. 
378  ; 1 Moody,  G.  C.  1G0;  2 East.,  P. 
C.  974  ; Russ.  & Ry.  1 13  ; 1 Phil.  Ev. 
Index,  h.  t. ; Rescue's  Gr.  Ev.  301. 
The  merely  showing  a false  instrument 
with  intent  to  gain  a credit,  when  there 
was  no  intention  or  attempt  made  to 
pass  it,  it  seems  would  not  amount  to  an 
uttering.  Russ.  A Ry.  200.  Vide  Hing- 
ing the  change, 

UTTER  BARRISTER,  Eng.  law. 
Are  those  barristers  who  plead  without 


CIS 


rxo 


VAL 


tin-  bar,  and  are  distinguished  from  same  as  ouster  barrister.  See  Bar - 
bencln*,  or  those  who  have  been  readers  ristcr. 

and  who  are  allowed  to  plead  within  the  UXOR,  civil  law.  A woman  lawfully 
bar,  as  the  king's  counsel  are.  The  married. 


V. 


V A C A X CY . A place  which  is  empty. 
The  term  is  principally  applied  to  eases 
where  an  office  is  not  filled. 

2. — By  the  constitution  of  the  United 
States,  the  president  has  the  power  to 
till  up  vacancies  that  may  happen  during 
the  recess  of  the  senate.  Whether  the 
president  can  create  an  office  and  fill  it 
during  the  recess  of  the  senate,  seems  to 
have  been  much  questioned.  Story, 
Const.  § 1 558.  Sec  Serg.  Const.  Law, 
ch.  ill  ; 1 Breesc,  It.  70. 

VACANT  POSSESSION,  estates,  is 
an  estate  which  has  been  abandoned  by 
the  tenant;  the  abandonment  must  be 
complete  in  order  to  make  the  possession 
vacant,  and  therefore  if  the  teuaut  have 
goods  on  the  premises,  it  will  not  be  so 
considered.  2 Chit.  Rep.  177 ; 2 Str. 
1064;  Bull.  N.  P.  1)7;  Coinyn  on 
Landl.  & Ten.  507,  517. 

VACATION,  is  that  period  of  time 
between  the  end  of  one  term  and  begin- 
ning of  another.  During  vacation  rules 
and  orders  are  made  in  such  cases  as  are 
urgent,  by  a judge  at  his  chambers. 

VACUA  RI  A,  old  Engl,  law , is  a word 
which  is  derived  from  vacca,  a cow ; 
and  signifies  a dairy-house.  Co.  Litt.  5 b. 

VADIUM,  contracts.  A pledge  or 
surety. 

Vadium  mortuum,  contracts.  A 
mortgage  or  dead  pledge  • it  is  a secu- 
rity given  by  the  borrower  of  a sum 
of  money,  by  which  he  grants  to  the 
lender  an  ustatc  in  fee,  on  condition  that 
if  the  money  be  not  repaid  at  the  time 
appointed,  the  estate  so  put  in  pledge 
shall  continue  to  the  lender  as  dead  or 
gone  from  the  mortgagor.  2 Bl.  Com. 
257 ; I Pow.  Mortg.  4. 

Vadium  vivum,  contracts.  A spe- 
cies of  security  by  which  the  borrower  of 
a sum  of  money,  made  over  his  estate 
to  the  lender,  until  he  had  received  that 


sura  out  of  the  issues  and  profits  of  the 
laud ; it  was  so  called  because  neither 
the  money  nor  the  lands  were  lost,  and 
were  not  left  in  dead  pledge,  but  this 
was  a living  pledge,  for  the  profits  of  the 
land  were  constantly  paying  off  the  debt. 
Litt.  sect.  206;  1 Pow.  on  Mort  3; 
Termes  de  la  Ley,  h.  t. 

VAGABOND,  one  who  wanders 
about  idly,  who  has  no  certain  dwelling. 
The  ordonnances  of  the  French  define  a 
vagabond  almost  in  the  same  terms. 
Dailoz,  Diet.  Vagabondage.  See  Vattel, 
liv.  1,  § 219,  n. 

V AG  it  A N T.  Generally  by  the  word 
vagrant  is  understood  a person  who  lives 
idly,  without  any  settled  home  ; but  this 
definition  is  much  enlarged  by  some  sta- 
tutes, and  it  includes  those  who  refuse 
to  work,  or  go  about  begging.  See  1 
Wik  It.  331 ; 5 East,  It.  339 ; 8 T. 
It.  26. 

V AG  UENESS.  Uncertainty. 

2. — Certainty  is  required  in  contracts, 
wills,  pleadings,  judgments,  and  indeed 
in  all  the  acts  on  which  courts  have  to 
give  a judgment,  and  if  they  be  vague, 
so  as  not  to  be  understood,  they  an;  in 
general  invalid.  5 B.  C.  583 ; 1 
liu&s.  & M.  116  ; 1 Ch.  Pract.  123.  A 
I charge  of  a frequent  intemperance"  and 
| “ habitual  iudolenco”  are  vague  and  too 
general.  2 Mart.  Lo.  Rep.  N.  S. 
530.  See  Certain ty ; Nonsense;  Uncer- 
tainty. 

VALID.  An  act,  deed,  will,  and 
the  like,  which  has  received  all  the  for- 
malities required  by  law,  is  said  to  be 
valid  or  good  in  law. 

VALUABLE  CONSIDERATION, 

contracts , is  an  equivalent  for  a thing 
purchased.  Vide  Vin.  Ab.  Considera- 
tion, R ; Consideration ; and  2 Rl. 
Com.  297. 

VALUATION.  The  act  of  ascer- 
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taining  the  worth  of  a thing  ; or  it  is  the 
estimated  worth  of  a thing. 

2. — It  differs  from  price  which  does 
not  always  afford  a true  criterion  of 
value,  for  a thing  may  be  bought  very 
dear  or  very  cheap.  In  some  contracts 
as  in  the  case  of  bailments,  or  insurances, 
the  thing  bailed  or  insured  is  sometimes 
valued  at  the  time  of  making  the  con- 
tract, so  that  if  lost,  no  dispute  may 
arise  as  to  the  amouut  of  the  loss.  2 
Marsh.  I ns.  G20 ; 1 Gaines,  80 ; 2 j 
Gaines,  80 ; Story,  Bailm.  § 258,  4 ; 
Park.  Ins.  98 ; Weak.  Ins.  h.  t. ; Stcv. 
on  Av.  part  2 ; Ben.  on  Ins.  ch.  4. 

VALUE,  comm,  law,  has  two  different 
meanings.  It  sometimes  expresses  the 
utility  of  an  object,  and  sometimes  the 
power  of  purchasing  other  goods  with  it. 
The  first  may  be  called  value  in  use,  the 
latter  value  iu  exchange. 

2. — Value  differs  from  price.  The 
latter  is  applied  to  live  cattle  and  ani- 
mals ; in  a declaration,  therefore,  for 
taking  cattle  they  ought  to  be  said  to  be 
of  such  a price ; and  in  a declaration  for 
taking  dead  chattels  or  those  which 
never  had  life,  it  ought  to  lay  them  to 
be  of  such  a value.  2 Lilly’s  Ab.  029. 

Value  received.  This  phrase  is 
usually  employed  in  a bill  of  exchange 
or  promissory  notes,  to  denote  that  a 
consideration  has  been  given  for  it. 

2. — The  expression  value  received, 
when  put  in  a bill  of  exchange  will  bear 
two  interpretations : the  drawer  of  the 
bill  may  be  presumed  to  acknowledge 
the  fact  that  he  has  received  value  of  the 
payee,  8 M.  & S.  851 ; or  when  the  hill 
has  been  made  payable  to  the  order  of 
the  drawer,  it  implies  that  value  has 
been  received  by  the  acceptor.  6 M.  A 
S.  65.  Iu  a promissory  note,  the  ex- 
pression imports  value  received  from  the 
payee.  5 II.  A C.  800. 

VARIANCE,  pleading , evidence,  is 
a disagreement  or  difference  between  two 
parts  of  the  same  legal  proceeding, 
which  ought  to  agree  together.  Vari- 
ances are  between  the  writ  and  the  de- 
claration, and  between  the  declaration 
and  the  evidence. 

2. — 1.  When  the  variance  is  a matter 
of  guidance,  as  if  the  writ  sounds  iu 


contract,  and  the  other  in  tort,  and  e con- 
verso,  or  if  the  writ  demands  one  thing 
or  subject,  and  the  declaration  another, 
advantage  may  be  taken  of  it,  even  in 
arrest  of  judgmeut ; for  it  is  the  writ 
which  gives  authority  to  the  court  to 
proceed  in  any  given  suit,  ami,  therefore, 
the  court  can  have  no  authority  to  hear 
and  determine  a cause  substantially  dif- 
ferent from  that  iu  the  writ.  I lob. 
279  ; Cro.  Eliz.  722.  But  if  the  vari- 
ance is  iu  matter  of  more  form,  ns  in 
time  or  place,  when  that  circumstance  is 
immaterial,  advantage  can  only  be  taken 
of  it  by  plea  in  abatement.  Yelv.  120  ; 
Latch.  178;  Bac.  Ab.  Abatement,  1; 
Gould,  H.  c.  5,  § 98  ; 1 Chit.  Id.  438. 

3. — 2.  A variance  by  disagreement 
in  some  particular  point  or  points  only 
between  the  allegation  and  the  evidence, 
when  upon  a material  point,  is  as  fatal 
to  the  party  on  whom  the  proof  lies,  as 
a total  failure  of  evidence.  For  example; 
the  plaintiff  declured  in  covenant  for  not 
repairing,  pursuant  to  the  covenant  in  a 
lease,  and  stated  the  covenant,  as  a cove- 
nant to  “ repair  when  and  as  need  should 
require;”  and  issue  was  joined  on  a tra- 
verse of  the  deed  alleged.  The  plaintiff 
at  the  trial  produced  the  deed  iu  proof, 
and  it  appeared  that  the  covenant  was  to 
u repair  when  aud  as  need  should  require, 
and  at  farthest  after  notice  the  latter 
words  having  been  omitted  in  the  decla- 
ration. This  was  held  to  be  a variance, 
because  the  additional  words  were  mate- 
rial, and  qualified  the  effect  of  the  con- 
tract. 7 Taunt.  385.  But  a variance 
in  mere  form , or  in  matter  quite  imma- 
terial, will  not  be  regarded.  Str.  090. 
Vide  1 Vin.  Ab.  41  ; 12  Vin.  Ab.  08 ; 
21  A in.  Ab.  538;  Com.  Dig.  Abatc- 
ment,  G 8,  II  7 ; lb.  Amendment,  D 7, 
8,  V 3 ; Bail,  R 7 ; Obligation,  B 4 ; 
Pleader,  C 14,  15,  L 24,  80;  Record, 
C,  D,  F ; Phil.  Ev.  Index,  li.  t. ; Stark. 
Ev.  Index,  h.  t. ; Rescue's  Ev.  Index, 
h.  t. ; 18  Engl.  Com.  L.  Rep.  139, 149, 
153;  1 Dough  194;  2 Salk.  059; 
Harr.  Dig.  h.  t. ; Chit.  PI.  Index,  h.  t. ; 
United  States  Dig.  Pleading,  II  (d)  and 
(-)• 

VASSAL,  feudal  law.  This  was  the 
name  given  to  the  holder  of  a tief,  bound 
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to  perform  feudal  service;  this  word  was 
then  always  correlative  to  that  of  lord, 
entitled  to  mich  service. 

2.  — The  vassal  himself  might  be  lord 
of  some  other  vassal. 

3.  — In  aftertimes,  this  word  was  used 
to  signify  a aperies  of  slave  who  owed 
servitude,  and  w as  in  a state  of  depen- 
dency on  a superior  lonl.  2 111.  Com. 
53;  M«  rl.  Report,  h.  t. 

\ ECTIG  ALI  A.  Among  the  Romans 
this  word  signified  duties  which  were 
paid  to  the  prince  for  flic  importation 
or  exportation  of  certain  merchandize,  i 
They  differed  from  tribute  which  Was  a 
tax  paid  by  each  individual.  Code,  4, 
Gl,  5 and  13. 

\ EJOUUS.  An  obsolete  word  which 
signified  viewers  or  exports,  (q.  v.) 

VENAL,  signifies  something  that  is 
bought,  and  the  term  is  generally  applied 
in  a bad  sense ; as,  a venal  office,  is  an 
office  which  lias  been  purchased. 

YJ5NDKK,  contracts,  a purchaser, 
(ip  v.);  a buyer. 

VENDITION.  A sale;  the  act  of 
selling. 

VENDITIONI  EXPONAS,  practice , 
that  you  expose  to  sale.  The  name  of 
a writ  of  execution,  directed  to  the  she- 
riff, commanding  him  to  sell  goods  or 
chattels,  and,  in  some  states,  lands, 
which  he  has  taken  in  execution  by  vir- 
tue of  a fieri  facias , and  which  remain 
uusold. 

2. — Under  this  writ  the  sheriff  is 
bound  to  sell  the  property  in  his  hands, ! 
and  he  cannot  return  a second  time,  that 
he  can  get  no  buyers.  Cowp.  40G;  and 
see  2 Sound.  47,  1.;  2 Chit.  Rep.  390;  | 
Com.  Dig.  Execution, 08;  Orah.  Pr.359. 

VENDOR,  contracts.  A seller,  (q.  v.)  * 
One  who  disposes  of  a thing  in  consi- 
deration of  money.  Vide  Purchaser ; 
Seller. 

VENIRE  FACIAS,  practice,  trim, 
law.  According  to  the  English  law,  the 
proper  process  to  ho  issued  on  an  indict- 1 
ment  for  any  petit  misdemeanor,  on  a 
penal  statute,  is  a writ  called  venire 
facias. 

2. — It  is  in  the  nature  of  a summons 
to  cause  the  party  to  appear.  4 111.  Com. 
1$;  I Chit.  Cr.  Law,  351. 


VKNIItK,  or  VENIRE  FACIAS  JURA- 
Turks,  practice.  The  name  of  a writ 
directed  to  the  sheriff,  commanding  him 
to  cause  to  come  from  the  body  of  the 
eouuty,  before  the  court  from  which  it 
issued,  on  some  day  certain  and  therein 
specified,  a certain  number  of  qtiulilied 
citizens  who  are  to  act  as  jurors  in  the 
-aid  court.  Steph.  PI.  104  ; 2 Uraydon’s 
Forms,  314;  and  see  G Serg.  A Rawle, 
114  ; 21  Vin.  Ah.  291  ; Com.  Dig.  Kn- 
qiirst,  C 1 , Ac. ; lb.  Pleader,  2 8 12, 

3 O 20;  lb.  Process,  D 8 ; 3 Chit.  Pr. 
797. 

Venire  facias  dk  novo,  practice. 
The  name  of  a new  writ  of  venire  facias ; 
this  is  awarded  when,  by  reason  of  some 
irregularity  or  defect  in  the  proceeding 
on  the  first  venire,  or  the  trial,  the  pro- 
I>er  effect  of  that  which  has  been  frus- 
trated, or  the  verdict  become  void  in 
law  ; as,  for  example,  when  the  jury  lias 
been  improperly  chosen,  or  au  uncertain, 
ambiguous  or  defective  verdict  has  been 
rendered.  Steph.  PI.  120;  21  Vin.  Ab. 
466 ; 1 Sell.  Pr.  495. 

VENTE  A REM  ERE.  A term  used 
in  Louisiana,  which  signifies  a sale  made 
reserving  a right  to  the  seller  to  repur- 
chase the  property  sold  by  returning  the 
price  paid  for  it. 

2.  — The  time  during  which  a repur- 
chase may  be  made  cannot  exceed  ten 
years,  and,  if  by  the  agreement  it  so  ex- 
oeed,  it  shall  be  reduced  to  ten  years. 
The  time  fixed  for  redemption  must  be 
strictly  adhered  to,  and  cannot  be  en- 
larged by  the  judge,  nor  exercised  after- 
wards. Code  1545-1549. 

3.  — The  following  is  au  instance,  of  a 
rente  a remerc.  A sells  to  B,  for  the 
purpose  of  securing  B against  endorse- 
ments, with  a clause  that  “ whenever  A 
should  relieve  B from  such  endorsements, 
without  B’s  having  recourse  on  the  land, 
then  B would  reconvey  the  same  to  A, 
for  A’s  own  use.”  This  is  a rente  a 
remere,  and  until  A releases  B from  his 

; endorsements,  the  property  is  B’s  and 
forms  no  part  of  A’s  estate.  7 N.  8. 

| 278.  See  1 N.  8.  528 ; 3 L.  R.  153  ; 

4 L.  R.  142;  Troploug,  Vcute,  eh.  6; 
G Toull.  p.  257. 

VENTER  or  VENTRE,  literally 
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signifies  the  belly.  In  law  it  is  used 
figuratively  for  the  wife : for  example,  a 
man  has  three  children  by  the  first,  and 
one  by  the  second  venter. 

2. — A child  is  said  to  he  in  ventre  sa 
mere  before  it  is  born ; while  it  is  a foetus. 

Venter  inspigiendo,  Eng.  law,  is  a 
writ  directed  to  the  sheriff,  commanding 
him  that,  in  the  presence  of  twelve  men 
aud  as  many  women,  lie  cause  examina- 
tion to  be  made,  whether  a woman  therein 
named  is  with  child  or  not;  ami  if  with 
child,  then  about  what  time  it  will  lie 
born;  and  that  he  certify  the  same.  It 
is  granted  in  a ease  when  a widow,  whose 
husband  had  lands  in  fee  simple,  marries 
again  soon  after  her  husband’s  death,  and 
declares  herself  pregnant  by  her  first 
husband,  and,  under  that  pretext,  with- 
holds the  lands  from  the  next  heir.  Cro. 
Eliz.  506;  Fleta,  lib.  1,  c.  15. 

VENUE,  pleading.  The  venue  is 
the  county  from  which  the  jury  are  to 
come,  who  are  to  try  the  issue.  Gould, 
PI.  c,  3,  § 102 ; Archh.  Civ.  PI.  86. 

2.  — As  it  is  a general  rule,  that  the 
place  of  every  traversable  fact  stated  in 
the  pleadings  must  be  distinctly  alleged, 
or  at  least  that  some  certain  place  must 
be  alleged  for  every  such  fact,  it  follows 
that  a venue  must  be  stated  in  every 
declaration. 

3.  — In  local  actions,  in  which  the 
subject  or  thing  to  be  recovered  is  local, 
the  true  venue  must  be  laid ; that  is,  the 
action  must  be  brought  in  that  county 
where  the  cause  of  action  arose  : among 
these  are  all  real  actions,  and  actions 
which  arise  out  of  some  local  subject,  or 
the  violation  of  some  local  rights  or  in- 
terest; as  the  common  law  action  of 
waste,  trespass  quart  clausum  fregit , 
trespass  for  nuisances  to  houses  or  lands, 
disturbance  of  right  of  way,  obstruction 
or  diversion  of  ancient  water-courses, 
&c.  Com.  Dig.  Action,  X 4;  Bac.  Abr. 
Actions,  Local,  A a. 

4.  — In  a transitory  action,  the  plain- 
tiff may  lay  the  veuue  in  any  county 
he  pleases;  that  is,  he  may  bring  suit 
wherever  he  may  find  the  defendant, 
and  lay  his  cause  of  action  to  have  arisen 
there,  oven  though  the  cause  of  action 
arose  in  a foreign  jurisdiction.  Cowp. 


161 ; Cro.  Car.  444;  0 Johns.  R.  67 ; 
Steph.  PI.  306;  1 Chitty,  PI.  273; 
Archh.  Civ.  PI.  86.  Vide,  generally, 
Chitt.  PI.  Index,  h.  t. ; Steph.  PI.  Index, 
h.  t. ; Tidd’s  Pr.  Index,  h.  t. ; Graham’s 
Practice,  Index,  h.  t.;  Com.  Dig.  Abate- 
ment, II  13;  lb.  Action,  N 13;  lb. 
Amendment,  II  1;  lb.  Pleader,  8 9; 
21  Vin.  Ah.  85  to  169;  1 Vorn.  178  ; 
Yclv.  12  a;  Bae.  Ah.  Actions  Local  and 
transitory,  B.  Local  Artiom  ; Transi- 
tory Actions. 

VKRAY.  This  is  an  ancient  manner 
of  spelling  vruiy  true. 

2. — In  the  English  law,  there  are 
three  kinds  of  tenants;  1.  Veray,  or 
true  tenant , is  one  who  holds  in  fee  sim- 
ple. 2.  Tenant  by  the  manner,  (<p  v.) 
who  is  one  who  has  a less  estate  than  a 
fee  which  remains  in  the  reversioner. 
3.  Ycray  tenant  by  tin  manner , who  is 
the  same  as  tenant  by  the  manner,  with 
this  difference  only,  that  the  fee  simple, 
instead  of  remaining  in  the  lord,  is  given 
by  him  or  by  the  law  to  another.  Hamm. 
N.  P.  394. 

Veray  tenant  or  true  tenant, 
Eng.  lair,  is  one  who  holds  a fee  simple; 
in  pleadings  he  is  called,  simply  tcuaift. 
1 le  differs  from  a tenant  by  the  manner  in 
this,  because  the  latter  holds  a less  estate 
than  a fee  which  remains  in  the  rever- 
sioner. 

2. — A veray  tenant  by  the  manner  is 
the  same  as  tenant  by  the  manner,  with 
this  difference  only,  that  the  foe  simple, 
instead  of  remaining  in  the  land,  is  given 
by  him  or  by  the  law,  to  another.  Haw. 
X.  P.  394. 

A'  EH  BA  L.  Parol ; by  word  of  mouth  ; 
as  verbal  agreement ; verbal  evidence. 
Not  in  writing. 

Verbal  process.  Tn  Louisiana,  by 
this  term  is  understood  a written  account 
of  any  proceeding  or  operation  required 
by  law,  signed  by  the  person  commis- 
sioned to  perform  the  duty,  and  attested 
by  the  signature  of  witnesses.  Vide 
J Vores  Verbal. 

VERDICT,  practice.  Is  the  unani- 
mous decision  made  by  a jury  and  re- 
ported to  the  court  on  the  matters 
lawfully  submitted  to  them  in  the  course 
of  the  trial  of  a cause. 
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-•  "V  erdicts  are  of  several  kinds, 
namely,  privy  and  public,  general,  par- 
tial, and  spccioL 

3.  — A privy  verdict  is  one  delivered 
privily  to  a judge  out  of  court.  A ver- 
dict of  this  kind  is  delivered  to  the  judge 
after  the  jury  have  agreed,  for  the  con- 
venience of  the  jury,  who  after  having 
given  it  separate.  This  verdict  is  of  no 
force  whatever;  and  this  practice  being 
exceedingly  liable  to  abuse,  is  seldom, 
if  ever,  allowed  in  the  United  States. 

4.  — A public  verdict  is  one  delivered 
in  open  court.  This  verdict  bus  its  full 
etFcct,  and  unless  set  aside  is  conclusive 
on  the  facts,  and  when  judgment,  is  ren- 
dered upon  it,  bars  all  future  controversy, 
in  personal  actions.  A private  verdict 
must  afterwards  be  given  publicly  in 
order  to  give  it  any  effect. 

6.  — A general  verdict  is  one  by  which 
the  jury  pronounce  at  the  some  time  on 
the  fact  and  the  law,  either  in  favour  of 
the  plaintiff  or  defendant.  Co.  Litt.  228; 
4 111.  Com.  461 ; Code  of  Prae.  of  Lo. 
art.  519.  The  jury  may  find  such  a 
verdict  whenever  they  think  lit  to 
do  so. 

*0. — A partial  verdict  in  a criminal 
case,  is  one  by  which  the  jury  acquit  the 
defendant  of  a part  of  the  accusation 
against  him,  uud  find  him  guilty  of  the 
residue:  the  following  are  examples  of 
this  kind  of  a verdict,  namely : when  J 
they  acquit  the  defendant  on  one  count 
and  find  him  guilty  on  another,  which  is 
indeed  a species  of  general  verdict,  as  he  1 
is  generally  acquitted  on  one  charge  and  ' 
generally  convicted  on  another;  when  the 
charge  is  of  an  offence  of  a higher  and 
includes  one  of  an  inferior  degree,  the  | 
jury  may  convict  of  the  less  atrocious 
by  finding  a partial  verdict.  Thus,  upon 
an  indictment  for  burglary,  the  defend- ' 
ant  may  be  convicted  of  larceny,  and 
acquitted  of  the  nocturnal  entry;  upon 
an  indictment  for  murder  he  may  be  con- 
victed of  manslaughter;  robbery  may  be 
softened  to  simple  larceny;  a battery, 
into  a common  assault.  1 Chit.  Or.  Law, 
638,  and  the  cases  there  cited. 

7.  — A sjtccial  verdict  is  one  by  which 
the  facts  of  the  case  are  put  on  the  record, 
and  the  law  is  submitted  to  the  judges. 


Litt.  Sel.  Cas.  876;  Brecse,  176;  4 Hand. 
504;  1 Hen.  k Munf.  235;  1 Wash.  C. 
0.  499;  2 Mason,  31.  The  jury  have 
an  option,  instead  of  finding  the  negative 
or  affirmative  of  the  issue,  as  in  a general 
verdict,  to  find  all  the  facts  of  the  case  as 
disclosed  by  the  evidence  before  them, 
and,  after  so  setting  them  forth,  to  con- 
clude to  the  following  effect : “ that  they 
are  ignorant,  in  point  of  law,  on  which 
side  they  ought  upon  those  facts  to  find 
the  issue ; that  if  upon  the  whole  matter 
the  court  shall  be  of  opinion  that  the 
issue  is  proved  for  the  plaintiff,  they  find 
for  the  plaintiff  accordingly,  and  assess 
the  damages  at  such  a sum,  &c. ; but  if 
the  court  are  of  an  opposite  opinion, 
then  they  find  vice  versa.”  This  form 
of  finding  is  called  a special  verdict.  In 
practice  they  have  nothing  to  do  with 
the  formal  preparation  of  the  special 
verdict.  When  it  is  agreed  that  a ver- 
dict of  that  kind  is  to  be  given,  the  jury 
merely  declare  their  opinion  as  to  any 
fact  remaining  in  doubt,  and  then  the 
verdict  is  adjusted  without  their  further 
interference.  It  Is  settled,  under  the 
correction  of  the  judge,  by  the  counsel 
and  attorneys  on  either  side,  according 
to  the  state  of  the  facts  as  found  by  the 
jury,  with  respect  to  all  particulars  on 
which  they  have  delivered  an  opinion, 
and,  with  respect  to  other  particulars, 
according  to  the  state  of  facts  which,  it 
is  agreed,  that  they  ought  to  find  upon 
the  evidence  before  them.  The  special 
verdict,  when  its  form  is  thus  settled,  is, 
together  with  the  whole  proceedings  on 
the  trial,  then  entered  on  record;  and 
the  question  of  law,  arising  on  the  facts 
found,  is  argued  before  the  court  in  bank, 
and  decided  by  that  court  as  iu  case  of  a 
demurrer.  If  either  party  be  dissatisfied 
with  their  decision,  he  may  afterwards 
resort  to  a court  of  error.  Steph.  PL 
113;  1 Archb.  Pr.  189;  3 111.  Com. 
377 ; llac.  Abr.  Verdict,  D,  E. 

8. — There  is  another  method  of  find- 
ing a special  verdict ; this  is  when  the 
jury  find  a verdict  generally  for  the 
plaintiff,  but  subject  nevertheless  to  the 
opinion  of  the  judges  or  the  court  above 
on  a special  case  stated  by  the  counsel 
on  both  sides  with  regard  to  a matter  of 
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law.  3 Bl.  Coin.  378 ; and  see  10  Mass. 
11.  G4 ; 1 1 Mass.  R.  358. 

VERIFICATION,  in  pleading. — 
Whenever  new  matter  is  introduced  on 
either  side,  the  plea  must  conclude  with 
a verification  or  averment,  in  order  that 
the  other  party  may  have  an  opportunity 
of  answering  it.  Carth.  337 ; 1 Lutw. 
201;  2 Wils.  (56 ; Dougl.  GO;  2 T.  Ii. 
570;  1 Saund.  103,  n.  (1);  Com.  Dig. 
Pleader,  E. 

2.  — The  usual  verification  of  a plea 
containing  matter  of  fact,  is  in  these 
words,  “ And  (his  he  is  ready  to  verify” 
&c.  8ee  1 Chit.  PI.  537,  010;  Lawes, 
Civ.  PI.  144;  1 Saund.  103,  n.  (1); 
Willey  n.  •*> ; 3 BL  ('"in.  809. 

3.  — In  fine  instance,  however,  new 
matter  need  not  conclude  witli  a verifi- 
cation, and  then  the  pleader  may  pray 
judgmeut  without  it;  for  example  when 
the  matter  pleaded  is  merely  negative. 
Willes,  R.  5;  Lawes  on  PI.  145.  The 
reason  of  it  is  evident,  a negative  requires 
no  proof;  and  it  would  therefore  be  im- 
pertinent or  nugatory  for  the  pleader, 
who  pleads  a negativo  matter,  to  declare 
his  readiness  to  prove  it. 

Verification,  practice.  The  exami- 
nation of  the  truth  of  a writing;  the 
certificate  that  the  writing  is  true.  Vide 
A uthent  ica  t ion . 

VERMONT.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America.  It  was  admitted  by  virtue  of 
u An  act  for  the  admission  of  the  state 
of  Vermont  into  this  Union,1 ” approved 
February  18,  1791,  1 Story’s  L.  U.  S. 
1G9,  by  which  it  is  enacted,  that  the 
state  of  Vermont  having  petitioned  the 
congress  to  be  admitted  a member  of 
the  United  States,  Be  it  enacted , 

That  on  the  fourth  day  of  March,  one 
thousand  sevon  hundred  aud  ninety- oue, 
the  said  state,  by  the  name  and  style  of 
“ the  state  of  Vermont,”  shall  be  received 
and  admitted  into  this  Union,  as  a new 
and  entire  member  of  the  United  States 
of  America. 

2. — The  constitution  of  this  state  was 
adopted  by  a convention  holden  at  Wind- 
sor, on  the  ninth  day  of  July,  one  thou- 
sand seven  hundred  and  ninety-three. 
The  powers  of  the  government  are  divi- 


ded into  three  distinct  branches;  namely, 
the  legislative,  the  executive,  and  the 
judicial. 

3.  — 1.  The  supreme  legislative  power 
is  vested  in  a house  of  representatives 
of  the  freemen  of  the  commonwealth  or 
state  of  Vermont,  eh.  2,  § 2.  The  house 
of  representatives  of  the  freemen  of  this 
state  shall  consist  of  {tersons  most  noted 
for  wisdom  and  virtue,  to  be  chosen  by 
ballot,  by  the  freemen  of  every  town  in 
this  state,  respectively,  on  the  first  Tues- 
day in  September,  annually  forever.  Ch. 

I 2,  § 8.  The  representatives  so  chosen,  a 
majority  of  whom  shall  constitute  a quo- 
rum for  transacting  any  other  business 
than  raising  a state  tax,  for  which  two- 
thirds  of  the  members  elected  shall  bo 
present,  shall  meet  on  the  second  Thurs- 
day of  the  succeeding  October,  and  shall 
be  styled  The  General  Assembly  of  the 
State  of  Vermont : they  shall  have  power 
to  choose  their  speaker,  secretary  of  state, 
their  clerk,  and  other  necessary  officers 
of'  the  house — sit  on  their  own  adjourn- 
ments— prepare  bills,  aud  enact  them 
into  laws — judge  of  the  elections  aud 
qualifications  of  their  own  members ; 
they  may  expel  members,  but  not  for 
causes  known  to  their  own  constitu- 
ents antecedent  to  their  elections;  they 
may  administer  oaths  and  affirmations 
in  matters  depending  before  them,  re- 
dress grievances,  inqieach  state  criminals, 
grant  charters  of  incorporation,  consti- 
tute towns,  boroughs,  cities,  and  coun- 
ties: they  may,  annually,  on  their  first 
session  after  their  election,  in  conjunc- 
tion with  the  council,  or  oftener  if  need 
be,  elect  judges  of  the  supreme  and 
several  county  and  probate  courts,  she- 
riff’s, and  justices  of  the  peace;  and  also, 
with  the  council  may  elect  major  generals 
and  brigadier  generals,  from  time  to 
time,  as  often  as  there  shall  be  occasion; 
and  they  shall  have  all  other  powers 
necessary  for  the  legislature  of  a free 
and  sovereign  state  : but  they  shall  have 
no  power  to  add  to,  alter,  abolish,  or 
infringe  any  part  of  this  constitution. 
Uh.  2,  § 9. 

4.  — 2.  The  supreme  executive  power 
is  vested  in  a governor,  or  in  his  absence 
a lieutenant-governor,  and  couucil.  Ch. 
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2,  § 3.  The  duties  of  the  executive  are 
pointed  out  by  the  second  chapter  of  the 
constitution  us  follows: 

5. — § 10. — The  supreme  executive 
council  of  this  state  shall  consist  of  a 
governor,  lieutenant-governor,  and  twelve 
persons,  chosen  in  the  following  manner, 
viz.  The  freemen  of  each  town  shall, 
on  the  day  of  the  election,  for  choosing 
representatives  to  attend  the  general  as- 
sembly, bring  in  their  votes  for  governor, 
with  bis  name  fairly  written,  to  the  con- 
stable, who  shall  seal  them  up,  and  write 
on  them,  vote * for  the  governor , and  de- 
liver them  to  the  representatives  chosen 
to  attend  the  general  assembly;  and  at 
the  opening  of  the  general  assembly 
there  shall  he  a committee  appointed  out 
of  the  council  and  assembly,  who,  after 
being  duly  sworn  to  the  faithful  discharge 
of  their  trust,  shall  proceed  to  receive, 
sort,  and  count  the  votes  for  the  gov- 
ernor, and  declare  the  person  who  has 
the  major  part  of  the  votes  to  be  gov- 
ernor for  the  year  ensuing.  And  * if 
there  be  no  choice  made,  then  the  coun- 
cil and  general  assembly,  by  their  joint 
ballot,  shall  make  choice  of  a governor. 
The  lieutenant-governor  and  treasurer 
shall  be  chosen  in  the  manner  above  di- 
rected. And  each  freeman  shall  give  in 
twelve  votes,  for  twelve  counsellors,  in 
the  same  manner,  and  the  twelve  highest 
in  nomination  shall  serve  for  the  ensu- 
ing year  as  counsellors. 

0. — § 11.  The  governor,  and,  in  his 
absence,  the  lieutenant-governor,  with 
the  council,  a major  part  of  whom,  in- 
cluding the  governor,  or  lieutenant-gov- 
ernor, shall  1)0  a quorum  to  transact 
business,  shall  have  power  to  commission 
all  officers,  and  also  to  appoint  officers, 
except  where  provision  is,  or  shall  be 
otherwise  made  by  law,  or  this  frame  of 
government;  and  shall  supply  every  va- 
cancy in  any  office,  occasioned  by  death, 
or  otherwise,  until  the  office  can  be  filled 
in  the  manner  directed  by  law  or  this 
constitution. 

7. — They  are  to  correspond  w ith  other 
sUites,  transact  business  with  officers  of 
government,  civil  and  military,  and  to 
prepare  such  business  as  may  appear  to 
them  necessary  to  lay  before  the  general 


assembly.  They  shall  sit  as  judges  to 
hear  and  determine  on  impeachments, 
taking  to  their  assistance,  for  advice  only, 
the  judges  of  the  supreme  court.  And 
shall  huve  power  to  grant  pardons,  and 
remit  lines,  in  all  cases  whatsoever,  ex- 
cept in  treason  and  murder;  in  which 
they  shall  have  power  to  grant  reprieves, 
hut  uot  to  pardon,  until  after  the  cud  of 
the  next  session  of  the  assembly ; and 
except  in  eases  of  impeachment,  in  which 
there  shall  be  no  remission  or  mitiga- 
tion of  punishment,  but  by  act  of  the 
legislature. 

8. — They  are  also  to  take  care  that 
the  laws  be  faithfully  executed.  They 
are  to  expedite  the  execution  of  such 
measures  as  may  be  resolved  upon  by 
the  general  assembly.  And  they  may 
draw  upon  the  treasury  for  such  sums 
as  may  be  appropriated  by  the  house  of 
representatives.  They  may  also  lay  em- 
bargoes, or  prohibit  the  exportation  of 
any  commodity,  for  any  time  uot.  exceed- 
ing thirty  days,  in  the  receas  of  the 
house  only.  They  may  grant  such  licenses 
as  shall  be  directed  by  law ; and  shall 
have  power  to  call  together  the  general 
assembly,  when  necessary,  before  the 
day  to  which  they  shall  stand  adjourned. 
The  governor  shall  be  captain  general 
and  eommander-in-chief  of  the  forces  of 
the  state,  but  shall  uot  command  in  per- 
son, except  advised  thereto  by  the  coun- 
cil, and  then  only  so  long  as  they  shall 
approve  thereof.  And  the  lieutenant- 
governor  shall,  by  virtue  of  his  office,  Iks 
lieutenant-general  of  all  the  forces  of  the 
state.  The  governor,  or  lieutenant-gov- 
ernor, and  council  shall  meet  at  the  time 
and  place  with  the  general  assembly ; 
the  lieutenant-governor  shall,  during  the 
presence  of  the  commander-iu-eliief,  vote 
and  act  as  one  of  the  council : and  the 
governor,  and,  in  his  absence,  the  lieu- 
tenant-governor, shall,  by  virtue  of  their 
offices,  preside  in  council,  and  huve  a 
casting,  but  no  other  vote.  Every  mem- 
ber of  the  council  shall  be  a justice  of 
the  peace,  for  the  whole  state,  by  virtue 
of  his  office.  The  governor  and  council 
shall  have  a secretary,  and  keep  fair 
books  of  their  proceedings,  wherein  any 
counsellor  may  enter  bis  dissent,  with 
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his  reasons  to  support  it ; and  the  gov- 
ernor may  appoiut  a secretary  for  himself 
and  his  council. 

9.  — § 16.  To  the  end  that  laws,  be- 
fore they  arc  enacted,  may  be  more  ma- 
turely considered,  and  the  inconvenience 
of  hasty  determinations,  as  much  as  pos- 
sible, prevented,  all  bills  which  originate 
in  the  assembly  shall  be  laid  before  the 
governor  and  council  for  their  revision 
and  concurrence,  or  proposals  of  amend- 
ment; who  shall  return  the  same  to  the 
general  assembly,  with  their  proposals 
of  amendment,  if  any,  in  writing;  and 
if  the  same  arc  not  agreed  to  by  the  as- 
sembly, it  shall  be  in  the  power  of  the 
governor  and  council  to  suspend  the 
passing  of  such  bill  until  the  next  ses- 
sion of  the  legislature : Provided,  that 
if  the  governor  and  council  shall  ne- 
glect or  refuse  to  return  any  such  bill 
to  the  assembly,  with  written  proposals 
of  amendment,  within  five  days,  or  be- 
fore the  rising  of  the  legislature,  the 
same  shall  become  a law. 

10.  — § 24.  Ever}'  officer  of  state, 
whether  judicial  or  executive,  shall  be 
liable  to  be  impeached  by  the  general 
assembly,  either  when  in  office  or  after 
bis  resignation  or  removal,  for  mal-ud- 
ministration.  All  impeachments  shall 
be  before  tho  governor,  or  lieutenant- 
governor  and  council,  who  shall  bear 
and  determine  the  same,  and  may  award 
costs;  and  no  trial  or  impeachment  shall 
be  a bar  to  a prosccutiou  at  law. 

11.  — 3.  The  judicial  power  is  regu- 
lated by  the  seeoud  chapter  of  the  con- 
stitution, as  follows : 

12.  — 4$  4.  Courts  of  justice  shall  be 
maintained  in  every  county  in  this  state, 
and  also  in  new  counties,  when  formed ; 
which  courts  shall  be  open  fur  the  trial 
of  all  causes  proper  for  their  cognizance ; 
and  justice  shall  be  therein  impartially 
administered,  without  corruption  or  un- 
necessary delay.  The  judges  of  the  su- 
preme court  shall  be  justices  of  the  peace 
throughout  the  state;  and  tho  several 
judges  of  the  county  courts,  iti  their  re- 
spective counties,  by  virtue  of  their 
office,  except  in  the  trial  of  such  causes 
as  may  be  appealed  to  the  county  court. 

13.  — § 5.  A future  legislature  may, 
Vol.  H.— 40 


when  they  shall  conceive  the  same  to  bo 
expedient  and  necessary,  croet  a court  of 
chancery,  with  such  powers  as  are  usually 
exercised  by  that  court,  or  us  shall  ap* 
pcar  for  the  interest  of  the  common- 
wealth : Provided,  they  do  not  constitute 
themselves  the  judges  of  the  said  court. 

VERSUS.  Against,  as,  A B versus 
0 1>.  This  is  usually  abbreviated  v. 

VERT.  Every  thing  bearing  green 
leaves  in  a forest.  Bac.  Ab.  Courts  of 
the  Forest ; Muuwood,  146. 

VESSEL.  By  this  term  is  understood 
a ship,  brig,  sloop  or  other  craft  used  in 
navigation.  1 Boul.  Paty,  tit.  1,  p.  100. 
See  S/i  iji. 

TO  VEST,  fs/olcs,  is  to  give  an  im- 
mediate fixed  right  of  present  or  future 
enjoyment ; an  estate  is  vested  in  pos- 
session, when  there  exists  a right  of 
present  enjoyment ; and  an  estate  is 
vested  in  interest,  when  there  is  u present 
fixed  right  of  future  enjoyment.  Ecarue 
on  Reiii.  2 ; vide  2 Rop.  on  Leg.  757  ; 
8 Com.  Dig.  App.  h.  t. ; l Vent.  323, 
u. ; 10  Viu.  Ah.  230;  1 Suppl.  to  Ves. 
jr.  200,  242,  315,  434;  2 lb.  157;  5 
Ves.  511. 

VESTURE  OF  LAND.  By  this 
phrase  is  meant  all  things,  trees  ex- 
cepted, which  grow  upon  the  surface  of 
the  land,  and  clothe  it  externally. 

2. — lie  who  has  the  vesture  of  land 
has  a right,  generally,  to  exclude  others 
from  entering  upon  the  superficies  of  the 
soil.  1 lust.  4,  b;  Hamm.  N.  I*.  151; 
see  7 East,  R.  200 ; 1 Veutr.  393 ; 2 
Roll.  Ab.  2. 

VETERA  STATUTA.  The  name 
of  vctcra  sta tufa , ancient  statutes,  baa 
been  given  to  the  statutes  commencing 
with  Muguu  Charta,  and  ending  with 
those  of  Edward  II.  Crabb’s  Eng.  Law, 
222. 

VETO,  legislation.  This  is  a Latin 
Word  signifying,  I forbid. 

2. — It  is  usually  applied  to  the  power 
of  the  president  of  tho  United  States  to 
negative  a hill  which  has  passed  both 
branches  of  the  legislature.  The  act  of 
refusing  to  sign  such  a bill,  and  the  mes- 
sage which  is  sent  to  congress  assigning 
tho  reasons  for  a refusal  to  sign  it,  arc 
each  called  a veto. 
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3.  — When  a bill  is  engrossed,  ami  has 
received  the  sanction  of  both  houses  it  is 
transmitted  to  the  president  for  his  ap- 
probation. If  he  approves  of  it,  he  signs 
it.  If  he  does  not,  he  sends  it,  with  his 
objections,  to  the  house  in  which  it 
originated,  and  that  Ionise  enter  the  ob- 
jections on  their  journals,  and  proceed  to 
reconsider  the  bill.  Const.  U.  S.  art.  I, 
s.  7,  cl.  2.  Vide  Story  on  the  Const. 
§ 878  ; 1 Kent,  Com.  239. 

4.  — The  governors  of  the  several  states 
have  generally  a negative  on  the  acts  of 
the  legislature.  When  exercised  with 
due  caution,  the  veto  power  is  some  ad- 
ditional security  against  inconsiderate 
and  hasty  legislation,  or  where  bills  have 
passed  through  prejudice  or  want  of  due 
reflection.  It  was,  however,  mainly  in- 
tended as  a weapon  in  the  hands  of  the 
chief  magistrate  to  defend  the  executive 
department  from  encroachment  and 
usurpation,  as  well  as  a just  balance  of 
the  constitution. 

VEXATION,  is  the  injury  or  damage 
which  is  suffered  in  consequence  of  the 
tricks  of  another. 

V EXATIOUS  SUITS,  torts.  A vexa- 
tious suit  is  one  which  has  beeu  instituted 
maliciously,  and  without  probable  cause, 
whereby  a damage  has  ensued  to  the 
defendant. 

2.  — The  suit  is  cither  a criminal  pro- 
secution, a couvietion  before  a magistrate, 
or  a civil  action.  The  suit  ueed  not  be 
altogether  without  foundation;  if  the 
part  which  is  groundless  has  subjected 
the  party  to  an  inconvenience,  to  which 
he  would  not  have  been  exposed  had  the 
valid  cause  of  complaint  alone  have  been 
insisted  on,  it  is  injurious.  4 Taunt. 
610;  4 Rep.  14;  1 Pet.  C.  C.  Rep. 
210;  4 Serg.  & Rawle,  19,  23. 

3.  — To  make  it  vexatious,  the  suit 
must  have  been  instituted  maliciously. 
As  malice  is  not  in  any  case  of  injurious 
conduct  necessarily  to  be  inferred  from 
the  total  absence  of  probable  cause  for 
exciting  it,  and  in  the  present  instance 
the  law  will  not  allow  it  to  be  inferred 
from  that  circumstance,  for  fear  of  being 
mistaken,  but  it  easts  upon  the  suffering 
party  the  onus  of  proving  express  malice. 
2 WUs.  R.  307;  2 Bos.  & Pull.  129; 


Carth.  417 ; but  sec  what  Gibbs,  C.  J., 
says  in  Berlcy  v.  Rctbunc,  5 Taunt.  583 ; 
see  also  1 Pet.  0.  C.  R.  210 ; 2 Browne’s 
R.  Appx.  42,  49  ; Add.  IU  270. 

4.  — It  is  necessary  that  the  prosecu- 
tion should  have  been  carried  on  without 
probable  cause.  The  law  presumes  that 
probable  cause  existed  until  the  party 
aggrieved  can  show  to  the  contrary. 
Hence  he  is  bound  to  show  the  total  ab- 
sence of  probable  cause.  5 Taunt.  580 ; 

1 Campb.  R.  199.  Sec  8 Dow.  Rep. 
160;  1 T.  Rep.  520;  Bui.  N.  P.  14; 

4 Burr.  1974;  2 Bar.  & C.  698;  4 
Dow.  A R.  107;  1 Par.  R.  138,  204; 

1 Gow,  Rep.  20 ; 1 Wils.  282 ; Cro. 
Jac.  194.  He  is  also  under  the  same 
obligation  when  the  original  proceeding 
was  a civil  action.  2 Wils.  307. 

5.  — The  damage  which  the  party  in- 
jured sustains  from  a vexatious  suit  for 
a crime,  is  either  to  his  person,  Ills  repu- 
tation, his  estate,  or  his  relative  rights. 
— 1.  Wheuever  imprisonment  is  occa- 
sioned by  a malicious  unfounded  criminal 
prosecution,  the  injury  is  complete, 
although  the  detention  may  have  been 
momentary,  and  the  party  released  on 
bail.  Carth.  416. — 2.  When  the  bill  of 
indictment  contains  scandalous  aspersions 
likely  to  impair  the  reputation  of  the 

, accused,  the  damage  is  complete.  See 
12  Mod.  210;  2 B.  A A.  494;  3 Dow. 
A R.  669. — 3.  Notwithstanding  his  per- 
| son  is  left  at  liberty,  and  his  character  is 
unstained  by  the  proceedings,  (as  where 
the  indictment  is  for  a trespass,  Carth. 
416,)  yet  if  ho  necessarily  incurs  ex- 
pense in  defending  himself  against  tho 
charge,  he  has  a right  to  have  his  losses 
made  g«>od.  10  Mod.  148;  lb.  214; 
Gilb.  185;  S.  C.  Str.  978.  4.  If  a 

master  loses  the  services  and  assistance 
of  his  domestics,  in  consequence  of  a 
vexatious  suit,  ho  may  claim  a compen- 
sation. Ham.  N.  P.  275.  With  regard 
| to  a damage  resulting  from  a civil  action, 
when  prosecuted  in  a court  of  competent 
jurisdiction,  the  only  detriment  the  party 
can  sustain,  is  the  imprisonment  of  his 
person,  or  the  seizure  of  his  property,  for 
as  to  any  expense  he  may  be  put  to,  this, 
in  contemplation  of  law,  has  been  fully 
compensated  to  him  by  the  costs  ad- 
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judged.  4 Taunt.  7 ; 2 Mod.  300  ; 1 
Mod.  4.  But  where  the  original  suit  i 
wjis  coram  non  jndicc,  the  party  a*  the  I 
law  formerly  stood,  necessarily  incurred 
expense  without  the  power  of  remunera- 
tion, unless  by  this  action,  because  any 
award  of  costs  the  court  might  make 
would  have  been  a nullity.  However, 
by  a Into  decision  such  an  adjudication 
was  holden  uuimjtcachublc,  and  that  the 
party  might  well  have  an  action  of  debt 
to  recover  the  amount.  1 Wihs.  316. 
feo  that  the  law,  in  this  respect,  seems  1 
to  have  taken  a new  turn,  and,  perhaps, 
it  would  now  be  decided,  that  no  action 
can,  under  any  other  circumstances  but 
imprisonment  of  the  person  or  seizure  of 
the  property,  be  maintained  for  suing  in 
an  improper  court.  Vide  Carth.  189. 

See,  in  general,  Bac.  Abr.  Action  on 
the  case,  II;  Vin.  Abr.  Actions,  II  c; 
Com.  Dig.  Action  upon  the  ease  upon 
desceit;  5 Amcr.  Law  Journ.  514; 
Yelv.  105,  a note  2;  Bull.  N.  1\  13 ; 3 
Selw.  N.  P.  535 ; Notes  on  Co.  Litt. 
161,  a;  (Day's edit.)  1 Saund.  230,  n. 

4 ; 3 Bl.  Com.  126,  n.  21,  (Chit,  edit.)  | 
This  Diet.  tit.  Malicious  Prosecution. 

VI  ET  ARMIS.  With  force  and 
arms.  When  a man  breaks  into  another’s 
close  vi  ct  armisy  he  may  be  opposed 
force  by  force,  for  there  is  no  time  to  I 
request  him  to  go  away.  2 8alk.  641 ; 
8 T.  R.  78,  857. 

2. — These  words  are  universally  in- 
serted in  a writ  of  trespass  because  they 
point  out  that  the  act  has  been  done 
with  force,  and  they  are  technical  words 
to  designate  this  offence.  Ham.  N.  P. 
4,  10,  12;  1 Chit.  PI.  122  to  125;  aud 
article  Force. 

VIA.  A cart-way,  which  also  includes 
a foot-way  and  a horse- way.  Vide  Hay. 

VIABLE,  vitae  kahilis,  capable  of 
living,  is  said  of  a child  who  is  born 
alive  in  such  an  advanced  state  of  form- 
ation as  to  be  capable  of  living.  Unless 
he  is  born  viable  he  acquires  no  rights 
and  cannot  transmit  them  to  his  heirs, 
and  is  considered  as  if  he  had  never 
been  bom. 

2. — This  term  is  used  in  the  French  1 
law,  Toull,  Dr.  Civ.  Fr.  tome  4,  p.  101 ; 1 
it  would  be  well  to  engraft  it  on  our  own. 


Vide  Traill,  Med.  Jur.  46,  aud  Dead 
Bom. 

VIABILITY,  mcd.  jur.  Is  an  apti- 
tude to  live  after  birth ; extra  uterine 
life.  1 Rriand,  Med.  Leg.  lore  partie, 
c.  C,  art.  2.  2 Sav.  Dr.  Rom.  Ap- 

pend. HI.  for  a learned  discussion  of  this 
subject. 

VICE.  A term  used  in  the  civil  law 
and  in  Louisiana,  by  which  is  meant  a 
defect  in  u thing ; au  imperfection.  For 
example,  epilepsy  in  a slave,  roaring  and 
crib-biting  in  a horse,  are  vices.  Red- 
hibitory vices  are  those  for  which  the 
seller  will  be  comjK-lled  to  annul  a side, 
and  take  back  the  thing  sold.  Poth. 
Veute,  203  ; Civ.  Code  of  Lo.  art. 

Vice-admiral.  The  title  of  an  of- 
fi<*er  in  the  navy ; the  next  in  rank  after 
the  admiral.  In  the  United  States  we 
have  no  officer  by  this  name. 

Vice-chancellor,  is  the  title  of  a 
judicial  officer  who  decides  causes  de- 
pending in  the  court  of  chancery;  his 
opinions  may  be  reversed,  discharged  or 
altered  by  the  chancellor. 

Vice-consul.  An  officer  who  per- 
forms the  duties  of  a consul  within  a 
part  of  the  district  of  a consul,  or  who 
acts  in  the  place  of  a consul.  Vide  1 
Phil.  Ev.  306. 

Vice-president  of  tiie  United 
States.  The  title  of  the  second  officer, 
in  point  of  rank,  in  the  government  of 
the  United  States. 

2.  — To  obtain  a correct  idea  of  the 
law  relating  to  this  officer,  it  is  proper  to 
consider,  1,  hiselectiou;  2,  the  duration 
of  his  office ; 3,  his  duties. 

3.  — 1.  He  is  to  be  elected  in  the 
manner  pointed  out  under  the  article 
President  of  the  United  States,  (q.  v.) 
aud  see  also  3 Story  on  the  Const. 
§ 1447,  et  seq. 

4.  — 2.  His  office  in  point  of  duration 
is  co-extcnsive  with  that  of  the  president. 

5.  — 3.  The  fourth  clause  of  the  third 
section  of  the  first  article  of  the  consti- 
tution of  the  United  States,  directs,  that 
“ the  vice-president  of  the  United  .States 
shall  be  president  of  the  senate,  but  shall 
have  no  vote,  unless  they  be  equally 
divided."  And  by  article  2,  s.  1,  clause 
6,  of  the  constitution,  it  is  provided,  that 
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11  in  wise  of  the  removal  of  the  president 
from  office,  or  of  his  death,  resignation, 
or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall 
devolve  on  the  vice-president.” 

0. — When  the  vice-president  exercises 
the  office  of  president,  he  is  called  the 
President  of  the  United  States. 

Vick  versa,  on  the  contrary;  on  op- 
posite sides. 

VICKCOMES.  The  sheriff. 

VlCECO.MES  NON  MISIT  BREVE.  The 
sheriff  did  not  send  the  writ.  An  entry 
made  on  the  record  when  nothing  has 
been  done  by  virtue  of  a writ  which  has 
been  directed  to  the  sheriff 

VICKNAG E,  the  neighbourhood;  the 

venue,  (q.  v.) 

VICINK’ITM.  The  neighbourhood; 
vicinage  ; the  venue.  Co.  Hitt.  158  b. 

VICONTIEL,  belonging  to  the  she- 
riff. 

VIDELICET.  A Latin  adverb  sig- 
nifying to  wit,  that  is  to  say,  namely, 
scilicet,  (q.  v.)  This  word  is  usually  ab- 
breviated viz.  . 

2. — The  office  of  the  videlicet  is  to 
mark,  that  the  party  does  not  undertake 
to  prove  the  precise  circumstances  alleged, 
and  in  such  case  he  is  not  required  to 
prove  them.  Steph.  PI.  309;  7 Cowon, 
It.  42;  4 John.  R.  450;  8 T.  It.  67, 
643;  8 Taunt.  107 ; Greenl.  Ev.  § 00; 
1 Lift.  It.  209.  Vide  Yolv.  94;  3 
Sauud.  291  a,  note;  New  Rep.  *465, 
note;  Dane’s  Ah.  Index,  h.  t. ; 2 Pick. 
214,  222;  16  Mass.  129. 

VIEW.  A prospect. 

2. — Every  one  is  entitled  to  a view 
from  his  premises,  but  ho  thereby  ac- 
quires no  right  over  the  property  of  his 
neighbours.  The  erection  of  buildings 
which  obstruct  a man's  view,  therefore, 
is  not  unlawful,  and  such  buildings  can- 
not be  considered  a nuisance.  9 Co.  It. 
58  b.  Vide  Ancient  Light*  ; Nuisance. 

View,  demand  or,  in  practice.  In 
most  real  and  mixed  actions,  in  order  to 
ascertain  the  identity  of  land  claimed 
with  that  in  the  tenant’s  possession,  the 
tenant  is  allowed,  after  the  demandant 
has  counted,  to  demand  a view  of  the 
land  in  question;  or  if  the  subject  of 
claim  be  rent,  or  the  like,  a view  of  the 


land  out  of  which  it  issues.  Vin.  Abr. 
View;  Com.  Dig.  View;  Booth,  37 ; 2 
Snund.  45  b;  1 Reeves’s  Ilist.  435. 
This,  however,  is  confined  to  real  or 
mixed  actions ; for  in  personal  actions 
the  view  does  not  lie.  In  the  action  of 
dower  unde  nihil  babet,  it  has  been  much 
questioned  whether  the  view  be  demand- 
able  or  not ; 2 Sauud.  44,  n.  4 ; and 
there  are  other  real  and  mixed  actions  in 
which  it  is  not  allowed.  The  view  be- 
ing granted,  the  course  of  proceeding  is 
to  issue  a writ,  commanding  the  sheriff 
to  cause  the  defendant  to  have  a new  of 
the  land.  It  being  the  interest  of  the 
demandant  to  expedite  the  proceedings, 
the  duty  of  suing  out  the  writ  lies  upon 
him,  and  not  upon  the  tenant;  and  when, 
in  obedience  to  its  exigency,  the  sheriff 
causes  view  to  be  made,  the  demandant 
is  to  show  to  the  tenant,  in  all  ways  pos- 
sible, the  thing  in  demand  with  its  metes 
and  bounds.  On  the  return  of  the  writ 
into  court,  thc'demandnnt  must  count  do 
novo ; that  is  to  declare  again,  Com.  Dig. 
Pleader,  2 Y 8;  Booth,  40;  and  the 
pleadings  proceed  to  issue. 

2. — This  proceeding  of  demanding 
view,  is,  in  the  present  rarity  of  real  ac- 
tions, unknown  in  practice. 

VIEWERS,  are  persons  appointed  by 
the  courts  to  see  and  examine  certain 
matters  and  make  a report  of  the  facts 
together  with  their  opinion  to  the  court. 
In  practice  they  ore  usually  appointed 
to  lay  out  roads  and  the  like.  \ ide 
Krpirls. 

V ILL.  In  England  this  word  was 
used  to  signify  the  parts  into  which  a 
hundred  or  wapentake  was  divided, 
h’ortesc.  De  Laud.  eh.  24.  See  Co.  Litt. 
115  b.  It  also  signifies  a town  or  city. 
Barr,  on  the  Stat.  133. 

VILLAIN.  An  epithet  used  to  cast 
contempt  anti  contumely  on  the  person 
to  whom  it  is  applied. 

2. — To  call  a man  a villain  in  a letter 
written  to  a third  person,  will  entitle 
him  to  an  action  without  proof  of  special 
damages.  1 Bos.  & Pull.  331. 

VILLEIN,  Nnyl.  law,  was  a species 
of  slave  during  the  feudal  times. 

2. — The  feudal  villein  of  the  lowest 
order  was  unprotected  as  to  property,  and 
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subjected  to  the  most  ignoble  services ; 
but  his  circumstances  were  very  different 
from  the  slave  of  the  southern  states,  for 
no  person  was,  in  the  eye  of  the  law,  a 
villein,  except  as  to  his  master;  in  rela- 
tion to  all  other  persons  he  was  a free- 
man. Litt.  Ten.  s.  189, 190;  Ilallam’s 
View  of  the  Middle  Ages,  vol.  i.  122, 
124 ; vol.  ii.  199. 

V ILLENOU8 .1 U DG  M EX  T,  pun  i*h- 

t units.  In  the  English  law  it  was  a 
judgment  given  by  the  common  law  in 
attaint,  or  in  cases  of  conspiracy. 

2. — Its  effects  were  to  make  the  object  1 
of  it  lose  his  liberum  to/cm,  and  become 
infamous.  He  forfeited  his  goods  and 
chattels,  and  his  lands  during  life;  and 
this  barbarous  judgment  further  required 
that  his  hinds  should  be  wasted,  his 
houses  razed,  his  trees  rooted  up,  and 
that  his  body  should  be  cast  into  prison. 
He  could  not  be  a juror  or  witness. 
Burr  996,  1027.  4 ill.  Coin.  186. 

VINCULO  MATRIMONII.  A di- 
vorce a vinculo  matrimonii  is  one  from 
the  bonds  of  matrimony.  Such  a divorce 
generally  enables  the  parties  to  marry 
again. 

VINDICATION,  civil  low,  is  the 
claim  made  to  property  by  the  owner  of 
it.  1 Bell's  Com.  281,  0th  ed.  See 
lie  vend  icatum . 

VIOLATION.  An  act  done  unlaw- 
fully and  with  force;  in  the  English  of 
25  E.  8,  st.  5,  c.  2,  it  is  declared  to  be 
high  treason  in  any  person  who  shall 
violate  the  king’s  companion,  and  it  is 
equally  high  treason  in  her  to  suffer  will- 
ingly such  violation  ; this  word  has  been 
construed  under  this  statute  to  mean 
carnal  knowledge.  3 lust.  9 ; Buc.  Ab. 
Treason,  E. 

VIOLENCE.  The  abuse  of  force. 
Thcoric  dcs  Lois  Criminclles,  32.  That 
force  which  is  employed  against  common 
right,  against  the  laws,  and  agaiust  pub- 
lic liberty.  Merl.  h.  t. 

2. — In  eases  of  robbery  iu  order  to 
convict  the  accused  it  is  requisite  to 
prove  that  the  act  was  done  with  vio- 
lence ; but  this  violence  is  not  confined 
to  an  actual  assault  of  the  person,  by 
beating,  knocking  down,  or  foreibl} 
wresting  from;  on  the  contrary,  what- 


ever goes  to  intimidate  or  overawe,  by 
the  apprehension  of  personal  violence,  or 
by  fear  of  life,  with  a view  to  compel  the 
delivery  of  property,  equally  falls  within 
its  limits.  Alison,  Pr.  Cr.  Law  of  Scotl. 
228;.  4 Binn.  R.  379;  2 Russ,  on  Cr. 
61  ; 1 Hale,  I'.  C.  553.  When  an 
article  is  merely  snatched,  as  by  a sud- 
den pull,  even  though  a momentary  force 
be  exerted,  it  is  not  such  violence  as  to 
constitute  robbery.  2 East,  P.  C.  702; 
2 Russ.  Cr.  68  ; Dig.  4,  2,  2 and  3. 

VIOLENT  PROFITS,  Scotch  law. 
The  gains  made  by  a tenant  holding 
over,  are  so  called.  Ersk.  lust.  R.  2, 
tit.  6,  «.  54. 

VIOLENTLY, pleading.  This  word 
was  formerly  supposed  to  be  necessary 
in  an  indictment,  in  order  to  charge  a 
robbery  from  the  person,  but  it  hies  lx-on 
holdcn  unnecessary.  2 East’s  P.  C.  784 ; 
1 Chit.  Cr.  Law,  *244.  The  words  “ fe- 
loniously and  against  the  will,"  usually 
introduced  in  such  indictments,  seem  to 
be  sufficient.  It  is  usual  also  to  aver  a 
putting  in  for,  though  this  does  not 
seem  to  be  requisite,  lb. 

VIRGA.  An  obsolete  word,  which 
signifies  a rod  or  staff,  such  as  sheriffs, 
bail  ills,  and  eoustables  carry,  as  a badge 
or  ensign  of  their  office. 

VIRGINIA.  The  name  of  one  of 
the  original  states  of  the  United  States 
of  America.  This  colony,  was  chartered 
in  1606,  by  James  the  First,  and  this 
charter  was  afterwards  altered  in  1609 
and  1612;  and  in  1624  the  charter  was 
declared  to  be  forfeited  under  proceed- 
ings under  a writ  of  quo  warranto.  Alter 
the  full  of  t he  charter,  Virginia  continued 
to  be  a royal  province  until  the  period  of 
the  American  revolution. 

2.  — A constitution,  or  rather  bill  of 
rights,  was  adopted  by  a convention  of 
the  representatives  of  the  good  people  of 
Virginia,  on  the  12th  day  of  June,  1776. 
An  amended  constitution  or  form  of  go- 
vernment for  Virginia  was  adopted  Janu- 
ary 14,  1830. 

3.  — The  legislative,  executive,  and 
judiciary  departments,  shall  be  separate 
and  distinct,  so  that  neither  exercise  the 
powers  properly  belonging  to  either  of 
t he  others ; nor  shall  any  person  exer- 
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cise  the  powers  of  more  than  one  of  them  | 
at  the  same  time,  except  that  the  justices  ( 
of  the  county  courts  shall  be  eligible  to 
either  house  of  assembly.  Art.  2. 

4. — § 1 . The  legislature  is  composed 
of  two  branches,  the  house  of  delegates,  , 
and  the  senate,  which  together  are  culled  ! 
the  General  Assembly  of  Virginia. 

6. — 1.  The  houM-  of  dclojnU*  will  be 
considered  with  reference,  1 , to  the  qua- 
lifications of  the  electors;  2,  the  quali- 
fications of  members;  3,  the  number  of 
members;  4,  time  of  their  election.  1st. 
Every  white  male  citizen  of  the  common- 
wealth, resident  therein,  aged  twenty-one 
years  and  upwards,  being  qualified  to 
exercise  the  right  of  suffrage  according 
to  the  former  constitution  and  laws ; and 
every  such  citizen,  being  possessed,  or 
whose  tenant  for  years,  at  will  or  at  suf- 
ferance, is  possessed,  of  an  estate  of  free- 
hold in  land  of  the  value  of  twenty-five 
dollars,  aud  so  assessed  to  be  if  any  as- 
sessment thereof  bo  required  by  law; 
aud  every  such  citizen,  being  possessed, 
as  tenant  in  common,  joint  tcuant  or 
parcener,  of  an  interest  iu  or  share  of 
land,  and  having  an  estate  of  freehold 
therein,  such  interest  or  share  being  of 
the  value  of  twenty-five  dollars,  and  so 
assessed  to  be  if  any  assessment  thereof 
be  required  by  law ; and  every  such  citi- 
zen being  entitled  to  a reversion  or  vested 
remainder  in  fee,  expectant  on  au  estate 
for  life  or  lives  in  land,  of  the  value  of 
fifty  dollars,  and  so  assessed  to  be  if  any 
assessment  thereof  be  required  by  law ; 
(each  and  every  such  citizen,  unless  his 
title  shall  have  come  to  him  by  descent, 
devise,  marriage,  or  marriage  settlement, 
having  been  so  possessed  or  entitled  fur 
six  months ;)  and  every  such  citizen, 
who  shall  own  and  be  himself  in  actual 
occupation  of  u leasehold  estate,  with  the 
evidence  of  title  recorded  two  months 
before  he  shall  offer  to  vote,  of  a term 
originally  not  less  than  five  years,  of  the 
annual  value  or  rent  of  twenty  dollars, 
and  every  such  citizen,  who  for  twelve  , 
months  next  preceding  has  been  a house- 
keeper and  head  of  a family  within  the  ] 
county,  city,  town,  borough,  or  election 
district,  where  he  may  offer  to  vote,  and 
Bhall  have  been  assessed  with  a part  of, 


the  revenue  of  the  commonwealth  within 
the  preceding  year,  and  actually  paid  the 
same — and  no  other  persons — shall  bo 
qualified  to  vote  for  members  of  the 
general  assembly,  in  the  county,  city, 
town,  or  borough,  respectively,  wherein 
such  land  shall  lie,  or  such  housekeeper 
aud  head  of  a family  shall  live.  Aud  in 
ease  of  two  or  more  tenants  in  common, 
joint  tenants,  or  parccuers,  in  possession, 
reversion,  or  remainder,  having  interest 
in  laud,  the  value  whereof  shall  be  in- 
sufficient to  entitle  them  all  to  vote,  they 
shall  together  have  as  many  votes  as  the 
value  of  the  laud  shall  entitle  them  to; 
and  the  legislature  shall  by  law  provide 
the  mode  iu  which  their  vote  or  votes 
shall  iu  such  case  be  given : Provided, 
nevertheless,  that  the  right  of  suffrage 
shall  not  be  exercised  by  any  person  of 
unsound  mind,  or  who  shall  be  a pauper, 
or  a non-commissioned  officer,  soldier, 
seaman,  or  marine,  in  the  sendee  of  the 
Unified  Suites,  or  by  any  person  convicted 
of  any  infamous  offence.  Art.  3,  s.  14. 
In  all  elections  in  this  commonwealth,  to 
any  office  or  place  of  trust,  honour,  or 
profit,  the  votes  shall  be  given  openly, 
or  viva  voce,  and  not  by  ballot.  Art.  3, 
s.  15.  2.  Any  person  may  be  elected 

a delegate  who  shall  have  attained  the 
age  of  twenty-five  years,  aud  shall  bo 
actually  a resident  and  freeholder  within 
the  city,  county,  borough,  or  election 
district,  qualified  by  virtue  of  his  free- 
hold, to  vote  for  members  of  the  general 
assembly : Provided,  that  all  persons 
holding  lucrative  offices,  and  ministers 
of  the  gospel,  and  priests  of  every  de- 
nomination, shall  he  incapable  of  being 
elected  members  of  either  house.  Art.  3, 
s.  7.  3.  The  house  of  delegates  is  to 

consist  of  one  hundred  aud  thirty-four 
memborv.  Art  8,  & 2.  Bat  after  the 
year  1841,  it  may  be  increased  to  one 
hundred  and  fifty.  Art.  3,  s.  5. 

G. — 2.  The  f inite  will  be  considered 
in  the  same  order  that  the  house  of  dele- 
gates has  been.  1st.  The  qualifications 
of  electors  are  the  same  as  for  electors 
of  delegates.  2.  Any  person  may  bo 
elected  a senator  who  has  attained  the 
age  of  thirty  years,  and  shall  be  actually 
a resident  and  freeholder,  within  the  dis- 
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trict,  qualified  by  virtue  of  his  freehold  the  interest  of  the  commonwealth  may 
to  vote  for  members  of  the  general  as- 1 require  it  ; to  grant  reprieves  and  par- 
sembly.  Provided,  that  all  persons  hold-  dons,  except  where  the  prosecution  shall 
ing  lucrative  offices,  and  ministers  of  have  been  carried  on  by  the  house  of 
the  gospel,  and  priests  of  every  denomi-  delegates,  or  the  law  shall  otherwise  par- 
nation,  shall  lie  incapable  of  being  tieularly  direct;  to  conduct,  either  in 
elected.  Art.  8,  s.  7.  3d.  The  number  person,  or  in  such  manner  as  shall  be 

of  senators  is  thirty -two,  but  after  the  prescribed  by  law,  all  intercourse  with 
year  1*41,  it  may  be  increased  to  thirty-  other  and  foreign  states;  and  during  the 
six.  Art.  3,  s.  5.  1 recess  of  the  legislature,  to  fill,  ]>ro 

7. — § 2.  The  executive  power  is  vested  pore,  all  vacancies  in  those  offices,  which 
in  a governor  and  council.  Their  powers  it  may  bo  the  duty  of  the  legislature  to 


and  duties  arc  regulated  by  the  fourth 
article  of  the  constitution  as  follows: 

8.  — 1.  The  chief  executive  power  of 
this  commonwealth,  shall  be  vested  in  a 
governor,  to  bo  elected  by  the  joint  vote 
of  the  two  houses  of  the  general  assem- 
bly. Ho  shall  hold  his  office,  daring  the 
term  of  three  years,  to  commence  on  the 
first  day  of  January  next  succeeding  his 
election,  or  on  such  other  day,  as  may 
from  time  to  time  be  prescribed  by  law ; 
and  he  shall  be  ineligible  to  that  office, 
for  three  years  next  after  his  tenn  of 
service  shall  have  expired. 

9.  — 2.  No  person  shall  be  eligible  to 
the  office  of  governor,  unless  he  shall 
have  attained  the  age  of  thirty  years, 
shall  be  a native  citizen  of  the  United 
Suites,  or  shall  have  been  a citizen  t hero- 


fill  permanently  : Provided,  that  his  ap- 
pointment to  such  vacancies  shall  Ikj  by 
commissions  to  expire  at  the  end  of  the 
xt  succeeding  session  of  the  general 
assembly. 

12. — 5.  There  shall  be  a council  of 
state,  to  consist  of  three  members,  any 
one  or  more  of  whom  may  act.  They 
shall  be  elected  by  joint  vote  of  both 
houses  of  the  general  assembly,  and  re- 
ntain  in  office  three  years.  But  of  those 
first  elected,  one,  to  be  designated  by 
lot,  shall  remain  in  office  one  year  only, 
and  one  other,  to  be  designated  in  like 
manner,  shall  remain  in  office  for  two 
years  only.  Vacancies  occurring  by  ex- 
piration of  the  term  of  service,  or  other- 
wise, shall  l>e  supplied  by  elections  made 
in  like  manner.  The  governor  shall, 
exercises 


this  commonwealth  for  five  years 


of  at  the  adoption  of  the  federal  eonsti- 1 before  he  exercises  any  discretionary 
tution,  and  shall  have  been  a citizen  of  ( power  conferred  on  him  by  the  constitu- 
* * - " next  I tion  and  laws,  require  the  advice  of  the 

council  of  state ; which  advice  shall  be 
kept  for  that  purpose, 
jy  the  members  present  and  con- 

,e  thereto,  and  laid  before  the  gene- 

i- 1 ral  assembly  when  called  for  by  them. 
I The  council  shall  appoint,  their  own 


pr<  his  election. 

10. — 3.  The  governor  shall  receive  registered  in  books  kej> 
for  his  services  a compensation  to  he  signed  by  the  member: 
fixed  by  law,  which  shall  be  neither  in- 1 seating 
creased  nor  diminished,  during  his  con 
tiuuancc  in  office. 


11. I.  rie  shall  take  care  that  the 'clerk,  who  shall  take  an  oath  to  keep 

laws  be  faithfully  executed ; shall  coni- 1 secret  such  matters  as  he  shall  be  order- 
municate  to  the  legislature,  ut  every  cd  by  the  council  to  oonceal.  i he  senior 
session,  the  condition  of  the  common- 1 counsellor  shall  lie  lieutenant-governor, 


session, 

wealth,  and  recommend  to  their  consi- 1 and  in  ease 


hiuivuu  of  the  death,  resignation, 

deration  such  measures  as  he  may  deem  1 inability  or  absence  of  the  governor  from 


expedient. 


He  shall  be  commander-in-  the  seat  of  government,  shall  act  as 
chief  of  the  land  and  naval  forces  of  the  governor, 
state.  He  shall  have  power  to  embody  [ 13.— < 

the  militia,  when,  in  his  opinion,  the  | run  in  the  name  of 
public  safety  shall  require  it;  to  con-  of  Virginia,  and  bet 
veue  the  legislature,  on  application  of  a ernor,  with  the  seal . 
majority  of  the  members  of  the  house  annexed, 
of  delegates,  or  when,  in  his  opinion,  *■ 


]3. — (5.  Commissions  and  grants  shall 
>f  the  commonwealth 
ar  teste  by  the  gov- 
rnor,  with  the  seal  of  the  commonwealth 
incxed. 

14.— § 3.  The  judicial  powers  are 
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regulated  by  the  fifth  article  of  the  con-  judge  against  whom  the  legislature  may 
Btitution,  as  follows : Ik*  about  to  proceed,  shall  receive  notice 

. ■ * *M‘  judicial  power  shall  Im?  vested  thereof,  accompanied  with  a copy  of  the 

m a supreme  court  of  appeals,  in  such  causes  alleged  for  his  removal,  at  least 
sup«  nor  courts  as  the  legislature  may  twenty  days  before  the  day  on  which 
from  time  to  time  ordain  and  establish,  either  house  of  the  general  assembly 
and  the  judges  thereof,  in  the  county  shall  act  thereupon, 
courts,  and  in  justices  of  the  peace.  The  20.— 7.  On  the  creation  of  any  new 

legislature  may  also  vest  such  jurisdic-  county,  justices  of  the peace  shall  lie  ap- 
tion  as  shall  Iki  deemed  necessary  in  cor-  pointed,  in  the  first  instance,  in  such 
po rat  mu  courts,  and  in  the  magistrates  manner  as  may  be  prescribed  by  law. 
who  may  belong  to  the  corporate  body.  When  vacancies  shall  occur  in  any 
J he  jurisdiction  of  these  tribunals,  and  county,  or  it  shall,  for  any  cause,  bo 
of  the  judges  thereof,  shall  be  regulated  deemed  necessary  to  increase  the  num- 
bv  law.  The  judges  of  the  supreme  her,  appointments  shall  be  made  by  the 
court,  of  appeals  and  of  the  superior  governor,  ou  the  recommendation  of  the 
courts,  shall  hold  their  offices  during ! respective  county  courts, 
good  behaviour,  or  until  removed  in  the  21.— 8.  The  attorney  general  shall 

manner  prescribed  in  this  constitution;  be  appointed  by  joint  vote  of  the  two 
and  shall,  at  the  same  time,  hold  no  houses  of  the  general  assembly,  and 
other  office,  appointment,  or  public  trust;  commissioned  by  the  governor,  and  shall 
and  the  acceptance  thereof,  by  either  of  hold  his  office  during  the  pleasure  of  the 
them,  shall  vacate  his  judicial  office.  general  assembly.  The  clerks  of  the 
— 2.  No  law  abolishing  any  court  several  courts,  when  vacancies  shall  oo- 
sliall  be  construed  to  deprive  a judge  cur,  shall  be  appointed  by  their  respect- 
thereof  of  his  office,  unless  two- thirds  ive  courts,  and  the  tenure  of  the  office, 
of  the  members  of  ea<di  house  present  as  well  of  those  now  in  office  as  of  those 
concur  in  the  passing  thereof;  but  the  who  may  be  hereafter  appointed,  shall 
legislature  may  assign  other  judiciul  du-  be  prescribed  by  law.  The  sheriffs  and 
tics  to  the  judges  of  courts  abolished  by  coroners  may  be  nominated  by  the  rc- 
uny  law  enacted  by  less  than  two-thirds  sjiective  eouuty  courts,  and  when  ap- 
ot  the  members  of  each  house  present,  proved  by  the  governor,  shall  be  com- 
— 3.  The  present  judges  of  the  missioned  by  him.  The  judges  shall 
supreme  court  of  appeals,  of  the  general  appoint  constables.  And  all  fees  of  the 
court,  and  Of  the  supreme  courts  of  aforesaid  officers  shall  be  regulated  bylaw, 
chancery,  shall  remain  in  office  until  tin;  22. — 1).  Writs  shall  run  in  the  name 

termination  of  the  session  of  the  first, ' of  the  commonwealth  of  Virginia,  and 
legislature  elected  under  this  constitu- 1 bear  test©  by  the  clerks  of  the  several 
taon,  and  no  longer.  courts.  Indictmeuts  shall  conclude, 

— j-  The  judges  of  the  supreme  against  the  peace  and  dignity  of  the 
court  of  appeals  and  of  the  superior  commonwealth. 

courts,  shall  be  elected  by  the  joint  vote  Vi  HI  LI  A,  the  privy  members  of  a 
of  both  houses  of  the  general  assembly,  j man.  Bract,  lib.  8,  p.  144. 

18. -5.  The  judges  of  the  supreme  VI HTUTE  OFFICII.  By  virtue  of 

court  of  appeals  and  of  the  superior  bis  office.  A sheriff,  a constable,  and 
courts  shall  receive  fixed  nud  adequate  some  other  officers  may,  virtutc  officii, 
salaries,  which  shall  not  be  diminished  apprehend  a man  who  has  been  guilty 
during  their  continuance  in  offioe.  of  a crime  in  their  presence. 

19.  — 6.  Judges  may  be  removed  from  VIS,  a Latin  word  which  signifies 
office  by  a concurrent  vote  of  both  houses  force.  In  law  it  means  any  kind  of 
of  the  general  assembly ; but  two-thirds  force,  violence,  or  disturbance,  relating 
of  the  members  present  must  concur  in  to  a man's  person  or  his  property. 

such  vote,  and  the  cause  of  removal  shall  1 Vis  MAJOR,  a superior  force.  In  law 
bo  catered  on  the  journals  of  each.  The  J it  signifies  inevitable  accident. 
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2. — This  term  is  used  in  the  civil  law  ' 
in  nearly  the  same  way  that  the  words 
ad  of  Gotly  (q.  v.)  are  used  in  the  com- 
mon law.  Generally,  no  one  is  respon- 
sible for  an  accident  which  arises  from 
the  vis  major;  but  a man  may  be  so, 
where  he  has  stipulated  that  he  would ; 
and  when  he  has  been  guilty  of  a fraud 
or  deceit.  2 Kent,  Comm.  448;  Poth. 
Pret  u Usage,  n.  48,  u.  GO;  Story,  Bailm. 

S 25. 

VISA,  civ.  lute.  The  formula  put 
upon  an  act,  a register,  a commercial 
book,  in  order  to  approve  of  it  and 
authenticate  it. 

VISITATION,  is  the  act  of  examin- 
ing into  the  affairs  of  a corporation. 

2. — The  power  of  visitation  is  appli- 
cable only  to  ecclesiastical  and  eleemosy- 
nary corporations.  1 HI.  Com.  480 ; 2 
Kyd  on  Corp.  174.  The  visitation  of 
civil  corporations  is  by  the  government 
itself,  through  the  medium  of  the  courts 
of  justice.  Vide  2 Kent,  Com.  240. 

VISITER,  is  an  inspector  of  the 
government,  of  corporations  *»r  bodies 
politic.  1 Rl.  Com.  482.  Vide  Dane's 
Ab.  Index,  h.  t.j  7 Pick.  303;  12  Pick. 
244. 

VI8NE.  The  neighbourhood ; a neigh- 
bouring place;  a place  near  at  hand;  the 
venue,  (q.  v.) 

2. — Formerly  the  visne  was  confined 
to  the  immediate  neighbourhood,  where 
the  cause  of  action  arose,  and  many  ver- 
dicts were  disturbed  because  the  visne 
was  too  large,  which  became  a great 
grievance;  several  statutes  were  passed 
to  remedy  the  evil.  The  21  James  1, 
c.  13,  gives  aid  after  verdict,  where  the 
visne  is  partly  wrong,  that  is,  where  it  is 
warded  out  of  too  many  or  too  few  places 
in  the  county  named.  The  1G  and  17 
Charles  2,  c.  8,  goes  further  and  cures 
defects  of  the  visne  wholly,  so  that  the 
cause  is  tried  by  a jury  of  the  proper 
county.  Vide  Venue. 

VIVA  VOCE,  living  voice;  verbally. 
It  is  said  a witness  delivers  his  evidenco 
viva  voce,  when  ho  docs  so  in  open  court : 
the  term  is  opposed  to  deposition.  It  is 
sometimes  opposed  to  ballot;  as,  the  peo- 
ple vote  by  ballot,  but  their  representa- 
tives, in  the  legislature,  vote  viva  vocc. 


VIVARY.  A place  where  living 
things  are  kept;  as  a park,  on  land;  or 
in  the  water,  as  a pond. 

V I V U M VADIUM,  or  U v ing  pledge, 
in  contracts,  is  when  a man  borrows  a 
sum  of  money,  (suppose  two  hundred 
dollars,)  of  another,  and  grants  him  an 
estate,  us  of  twenty  dollars  per  annum, 
to  hold  till  the  rents  and  profits  shall 
repay  the  sum  so  borrowed. 

2. — This  is  an  estate  conditioned  to 
he  void,  as  soon  as  sueh  sum  is  raised. 
And  in  this  case  the  bud  «>r  pledge  is 
said  to  be  living;  it  subsists,  and  sur- 
vives the  debt,  and  immediately  ou  the 
discharge  of  that,  results  buck  to  the 
borrower.  2 Rl.  Com.  157.  See  Anti - 
chreffo  t Mortgage. 

VOI  D,  contracts, practice.  That  which 
has  no  force  or  effect. 

2.  — Contracts,  bequests  or  legal  pro- 
ceedings may  bo  void ; these  will  he 
severally  considered. 

3.  — 1.  The  invalidity  of  a contract 
may  arise  from  many  causes.  1.  When 
the  parties  have  no  capacity  to  contract ; 
as  in  the  case  of  idiots,  lunatics,  aifd  in 
some  states,  under  their  local  regula- 
tions, habitual  drunkards.  Vide  Parties 
to  contracts,  § 1 ; 1 lien.  A Munf.  G9  J 
1 South.  R.  3G1  ; 2 Huyw.  R.  894; 
Newl.  on  Coiitr.  19;  1 Fould.  Ivq.  4G;  3 
Camp.  128;  Long  on  Sales,  14;  ilighin. 
on  Lunacy,  111,  112;  Chit,  on  Coutr. 
29,  257. 

4.  — 2.  When  the  contract  has  f«*r  its 
object  the  performance  of  an  act  malum 
in  sc  ; as  a covenant  to  rob  or  kill  a man, 
or  to  commit  a breach  of  the  peace. 
Shop.  To.  1G3;  Co.  Lilt.  20G,  b;  10 
East,  R.  534. 

5.  — 8.  When  the  thing  to  hr  perform'd 
is  impowfltU  j ns  if  a man  were  to  cove- 
nant to  go  from  the  United  States  to 
Europe  in  ouo  day.  Co.  Litt.  200,  b. 
Rut  in  these  cases,  the  impossibility 
must  exist  at  the  time  of  making  the 
contract ; for  although  subsequent  events 
may  excuse  the  performance,  the  con- 
tract is  not  absolutely  void  ; as,  if  John 
contract  to  marry  Maria,  and,  before  tho 
time  appointed,  the  covenantee  marry 
her  himself,  the  contract  will  not  be 

| enforced,  but  it  was  uut  void  iu  its  ere* 
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tion.  It  differs  from  u contract  mode 
by  John,  who,  being  a married  man  and 
known  to  the  covenantee,  enters  into  a 
contract  to  marry  Maria  during  the  con- 
tinuance of  his  existing  marriage,  for  in 
that  case  the  contract  is  void. 

0. — 4.  ( km  tracts  against  public  policy  ; 
as  an  agreement  not  to  marry  any  one,  or 
not  to  follow  tiny  business;  the  one  being 
considered  in  restraint  of  marriage,  and 
the  other  in  restraint  of  trade.  Burr. 
2225  ; H.  C.  Wilui.  364  ; 2 Vera.  215; 
Al.  67;  8 Mass.  R.  223;  9 Mass.  K. 
522;  1 Pick.  It.  443;  3 Pick.  It.  188. 

7.  — 5.  When  the  contract  is  fraudu- 
lent, it  is  void,  for  fraud  vitiates  every 
thing.  1 Fonbl.  Equity,  66,  note;  Newl. 
on  Ooutr.  352;  and  artiele  Fraud.  As 
to  cases  wlien  a condition  consists  of 
Bevernl  parts,  and  some  arc  lawful  and 
others  are  not,  see  article  Condition. 

8.  — 2.  A devise  or  bequest  is  void : 

1 . When  made  by  a person  not  lawfully 
authorized  to  make  a will ; as,  a lunatic 
or  idiot,  a married  woman,  and  an  infant 
before  arriving  at  the  age  of  fourteeu, 
if  a ftialc,  and  twelve  if  a female.  Ilarg. 
Co.  Litt.  896,  b ; Hob.  on  Wills.  28 ; 
Godolph.  Orph.  Leg.  21. — 2.  When 
there  is  a defect  in  the  form  of  the  will, 
or  when  the  devise  is  forbidden  by  law; 
as,  when  a perpetuity  is  given,  or  wheu 
the  devise  is  unintelligible. — 3.  When  it 
has  boon  obtained  by  fraud. — 4.  When 
the  devisee  is  dead. — 5.  And  when  there  I 
has  been  an  express  or  implied  revoca- 
tion of  the  will.  Vide  Legacy;  Will. 

9.  — 3.  A writ  or  process  Is  void  when 
there  was  not  any  authority  for  issuing 
it,  as  where  the  court  had  no  jurisdiction. 
In  such  case  the  officers  acting  under  it 
become  trespassers,  for  they  are  required, 
notwithstanding  it  may  sometimes  be  a 
difficult  question  of  law,  to  decide  whether 
the  court  has  or  has  not  jurisdiction.  2 
Brown  1.  124;  10  Co.  69;  March’s  R. 
118;  8 T.  R.  424;  3 Crunch,  R.  330; 

4 Mass.  R.  234.  Vide  articles  Irregu- 
larity; Regular  and  Irregular  Proem. 

Vide,  generally,  8 Com.  Dig.  644 ; 
Bac.  Ah.  Conditions,  K;  Hue.  Ah.  In- 
fancy, &c.  I;  Bac.  Ah.  h.  t.;  Dane's  A b. 
Index,  h.  t. ; 3 Chit.  I’r.  75;  Yelv.  42, 
a,  note  (l);  1 Rawle,  R.  163. 


VOIDABLE,  that  which  has  some 
force  or  efTcct,  but  which,  in  consequence 
of  some  inherent  quality,  may  he  legally 
annulled  or  avoided. 

2.  — As  a familiar  example,  may  bo 
mentioned  the  case  of  a contract  made 
by  an  infant  with  an  adult,  which  may 
be  avoided  or  confirmed  by  the  former 
on  his  coming  of  ago.  Vide  Parties,  in 
contracts. 

3.  — Such  contracts  arc  generally  of 
binding  force  until  avoided  by  the  party 
having  a right  to  annul  them.  Bac.  Ab. 
Infancy,  1 3;  Com.  Dig.  Enfant;  Fonbl 
Eq.  b.  1 , c.  2,  § 4,  note  (h) ; 3 Burr. 
1794;  Nek  Ch.  It.  55;  1 Atk.  354. 
Stru.  937;  Perk.  § 12. 

VOIR.  An  old  French  word  which 
signifies  the  same  as  the  modern  word 
vrai,  true.  Voir  dire , to  speak  truly,  to 
tell  the  truth. 

2.  — Wheu  a witness  is  supposed  to 
have  au  interest  in  the  cause,  the  party 
against  whom  he  is  called  has  the  choice 
to  prove  such  interest  by  calling  another 
witness  to  that  fact,  or  he  may  require 
the  witness  produced  to  be  sworn  on  his 
voir  dire  as  to  whether  he  has  an  interest 
in  the  cause  or  not,  hut  the  party  against 
whom  he  is  called  will  not  be  allowed  to 
have  recourse  to  both  methods  to  prove 
the  witness’  interest.  If  the  witness 
answers  he  has  no  interest,  he  is  com- 
petent, his  oath  being  conclusive ; if  he 
swears  he  has  au  interest,  he  will  be 
rejected. 

3.  — Though  this  is  the  rule  established 
beyond  the  power  of  the  courts  to  change, 
it  seems  not  very  satisfactory.  The  wit- 
ness is  sworn  on  his  voir  dire  to  ascer- 
tain whether  he  has  an  interest,  which 
would  disqualify  him,  because  be  would 
be  tempted  to  perjure  himself,  if  he 
testified  when  interested.  But  when  he 
is  asked  whether  he  has  such  an  interest, 
if  he  is  dishonest  and  anxious  to  be  sworn 
in  the  case,  he  will  swear  falsely  he  has 
none,  and  his  answer  being  conclusive, 
lie  will  be  admitted  as  competent ; if,  on 
the  contrary,  he  swears  truly  he  has  an 
interest,  when  he  knows  that  will  exclude 
him,  he  is  told  that  for  being  thus  honest, 
he  must  be  rejected. 

See,  generally,  12  Vin.  Ab.  48 ; 22 
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Vin.  Ab.  14;  1 Dali.  875;  Dane’s  Ab. 
Index,  h.  t. ; and  Interest. 

VOLUNTARY.  Willingly;  done 
with  one’s  consent;  negligently.  Wolff, 
§5. 

2. — To  render  an  act  criminal  or  tor- 
tious it  must  be  voluntary.  If  a man, 
therefore,  kill  another  without  a will  on 
his  part,  while  engaged  in  the  perform- 
ance of  a lawful  act,  and  having  taken 
proper  care  to  prevent  it,  he  is  not  guilty 
of  any  crime.  And  if  he  commit  an  in- 
jury to  the  person  or  property  of  another, 
he  is  not  liable  for  damages  unless  the 
act  has  been  voluntary  or  through  negli- 
gence, as  when  a collision  takes  place 
between  two  ships  without  any  fault  in 
either.  2 Dobs.  R.  83  ; 3 Ilagg.  Adm 
It.  320,  414. 

8. — When  the  crime  or  injury  hap- 
pens in  the  performance  of  an  unlawful 
act,  the  party  will  be  considered  as  hav- 
ing acted  voluntarily. 

4. — A negligent  escape  permitted  by 
an  officer  having  the  custody  of  a prisoner 
will  lie  presumed  as  voluntary ; under  a 
declaration  or  count  charging  the  escape 
to  have  been  voluntary,  the  party  will, 
therefore,  be  allowed  to  give  a negligent 
escape  in  evidence.  1 Saund.  35,  n.  (1). 
See  Will. 

Voluntary  Conveyance,  contracts , 
is  the  transfer  of  an  estate  made  without 
any  adequate  consideration  of  value. 

2. — Whenever  a voluntary  convey- 
ance is  made,  a presumption  of  fraud 
properly  arises  upon  the  statute  of  27th 
Eliz.  cap.  4,  which  presumption  may  be 
repelled  by  showing  that  the  transaction 
on  which  the  conveyance  was  founded, 
virtually  contained  some  conventional 
stipulations,  some  compromise  of  inte- 
rests or  reciprocity  of  benefits,  that  point 
out  an  object  and  motive  beyond  the  in- 
dulgence of  affection  or  claims  of  kin- 
dred, and  not  reconcilable  with  the  sup- 
position of  intent  to  deceive  a purchaser. 
But  unless  so  repelled,  such  a convey- 
ance coupled  with  a subsequent  negotia- 
tion for  sale,  is  conclusive  evidence  of 
statutory  fraud.  5 Day,  228,  341 ; 1 
Johns.  Cas.  101 ; 4 John.  Ch.  R.  450  ; 
3 Conn.  450;  4 Conn.  1 ; 4 John.  It. 
630 ; 15  John.  It.  14 ; 2 Munf.  R.  363. 


A distinction  has  been  made  between 
previous  and  subsequent  creditors ; such 
a conveyance  is  void  as  to  the  former  but 
not  as  to  the  latter.  8 Wheat.  229  ; 3 
John.  Ch.  481 ; and  see  6 Alab.  11. 
506 ; 9 Alab.  R.  937 ; 10  Conn.  69. 
And  a conveyance  by  a father  who, 
though  in  debt,  is  not  in  embarrassed 
circumstances,  who  makes  a reasonable 
provision  for  a child,  leaving  property 
sufficient  to  pay  his  debts,  is  not,  per  so, 
fraudulent.  4 Wheat.  27  ; 6 atts  & 
S.  97;  4 Verm.  389;  6 N.  II.  Rep. 
67;  11  Leigh,  137;  5 Ohio,  121. 

3.  — By  the  statute  of  3 Henry  VII. 
c.  4,  all  deeds  of  gifts  of  goods  and 
chattels  in  trust  for  the  donor  were  de- 
clared void;  and  by  the  statute  of  13 
Eliz.  ch.  5,  gifts  of  goods  and  chattels, 
as  well  as  of  lands,  by  writing  or  other- 
wise, made  with  intent  to  delay,  hinder 
and  defraud  creditors,  were  rendered  void 
as  against  the  person  to  whom  such 
frauds  would  be  prejudicial. 

4.  — The  principles  of  these  statutes, 
which  indeed  have  been  copied  from  the 
civil  law,  Dig.  42,8,  5,  11;  2 Bell’s 
Com.  182,  though  they  may  uot  have 
been  substantially  re-enacted,  prevail 
through  the  United  States.  3 Johns. 
Ch.  R.  481  ; 1 Halst.  R.450;  5 Cowen, 
87;  8 Wheat.  R.  229  ; 11  lb.  199; 
12  Serg.  & Rawle,  448 ; 9 Mass.  R. 
390 ; 11  lb.  421  ; 4 Grecul.  R.  52  ; 2 
Pick.  R.  411 ; 8 Com.  Dig.  App.  h.  t. ; 
22  Vin.  Ab.  15;  1 Vein.  38,  101 ; 
Rob.  ou  Fr.  Conv.  65,478;  Dane’s  Ab. 
Index,  h.  t. ; 4 Ves.  344 ; 4 McCord, 
294;  1 Rawle,  231 ; 1 Rep.  Const.  Ct. 
180;  1 N.  & McCord,  334 ; Coxe,  56; 
Hare  k Wall.  Sel.  Dec.  33-69.  Vide 
Contracts  ; Indcbtednat ; Settlement. 

5.  — As  between  the  parties  such  con- 
veyances are,  in  general,  good.  2 Hand. 
384;  1 John.  Cuan.  R.  329,  336;  1 
Wash.  274.  And  when  it  has  once  been 
executed  and  delivered,  it  cannot  be  re- 
called; even  where  an  unmarried  man 
executes  a voluntary  trust  deed  for  tho 
benefit  of  future  childreu,  nor  can  he  re- 
lieve himself  from  a provision  in  the  con- 
veyance to  the  trustee,  under  which  tho 
income  to  the  trust  property  is  to  bo 
paid  to  him  at  the  discretion  of  a third 
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Person.  2 My.  & Keen,  490.  Sec  2 
Moll.  257. 

Voluntary  jurisdiction.  Iu  the 
ecclesiastical  law,  jurisdiction  is  either 
content  loux  Jurisdiction,  (q.  v.)  or 
voluntary  jurisdiction.  By  the  latter 
term  is  understood  that  kind  of  juris- 
diction which  requires  no  judicial  pro- 
ceedings, as,  the  granting  letters  of 
administration  and  receiving  the  probate 
of  wills. 

VOLUNTEERS,  Contracts,  are  per- 
sons who  receive  a voluntary  convey- 
ance. (q.  v.) 

2. — It  is  a general  rule  of  the  courts 
of  equity  that  they  will  not  assist  a mere 
volunteer  who  has  a defective  convey- 
ance. Fonbl.  B.  1,  e.  5,  s.  2,  and  see  the 
note  there  for  some  exceptions  to  this 
rule.  Vide,  generally,  1 Madd.  Ch. 
271  ; 1 Supp.  to  Ves.  jr.  320;  2 lb. 
321  ; Powell  on  Mortg.  Index,  h.  t. 

Volunteers,  army.  Persons  who  in 
time  of  war  offer  their  services  to  their 
country,  and  march  in  its  defence. 

2. — Their  rights  and  duties  are  pre- 
scribed by  the  municipal  laws  of  the 
different  states.  But  when  in  actual 
service  they  are  subject  to  the  laws  of  the 
United  States  and  the  articles  of  war. 

VOTE.  Suffrage;  the  voice  of  an 
individual  in  making  a choice  by  many. 
The  total  number  of  voices  given  at  an 
election  ; as,  the  presidential  vote. 

2.  — Votes  are  either  given  by  ballot, 
(q.  v.)  or  viva  voce  $ they  may  be  de- 
livered personally  by  the  voter  himself, 
or,  iu  some  cases,  by  proxy,  (q.  v.) 

3.  — A majority  (q.  v.)  of  the  votes 
given  carries  the  question  submitted,  un- 
less iu  particular  cases  when  the  con- 
stitution or  laws  require  there  shall  be 
a majority  of  all  the  voters,  or  when  a 
greater  number  than  a simple  majority 
is  expressly  required,  as,  for  example,  in 
the  power  of  the  senate  to  make  treaties 
by  the  president  and  senate,  when  two- 
thirds  of  the  senators  present  must  con- 
cur. Vide  Angell  on  Corpor.  Index,  h.  t. 

4.  — When  the  votes  are  equal  in 
number,  the  proposed  measure  is  lost. 

VOTER.  One  entitled  to  a vote; 
an  elector. 

VOUCHER,  accounts.  An  account 


book  in  which  are  entered  the  acquit- 
tances, or  warrants  for  the  accountant’s 
discharge.  It  also  signifies  any  acquit- 
tance or  receipt,  which  is  evidence  of 
payment,  or  of  the  debtor’s  being  dis- 
charged. Sec  3 Ilulst.  299. 

Voucher,  in  recoveries.  The  voucher 
in  common  recoveries,  is  the  person  on 
whom  the  tenant  to  the  pnecipe  calls  to 
defend  the  title  to  the  land,  because  he 
is  supposed  to  have  warranted  the  title 
to  him  at  the  time  of  the  original  pur- 
chase. 

2. — The  person  usually  employed  for 
this  purpose  is  the  crycr  of  the  court, 
who  is  therefore  called  the  common 
voucher.  Vide  Cruise,  Dig.  tit.  36,  c. 
3,  s.  1 ; 22  Vin.  Ah.  20 ; Dane,  Index, 
h.  t. ; and  see  Recovery. 

Voucher  to  warranty,  is  the 
calling  one  who  has  warranted  lauds, 
by  the  party  warranted,  to  come  and 
defend  the  suit  for  him.  Co.  Litt.  101, 
b.  A ide  Warranty , voucher  to. 

VOYAGE,  marine  law , is  the  pas- 
sage of  a ship  upon  the  seas,  from  one 
port  to  another,  or  to  several  ports. 

2.  — Every  voyage  must  have  a termi- 
nus d quo  and  a terminus  ad  quern. 
When  the  iusurauee  is  for  a limited 
time,  the  two  extremes  of  that  time  are 
the  termini  of  the  voyage  insured.  When 
a ship  is  insured,  both  outward  and 
homeward,  for  one  entire  premium,  this 
with  reference  to  the  insurance,  is  con- 
sidered but  one  voyage;  and  the  termi- 
nus a quo,  is  also  the  lerm  iu  us  ad  quem. 
Marsh.  Ins.  B.  1,  c.  7,  s.  1 to  5.  As  to 
the  commencement  and  ending  of  the 
voyages,  see  “ Risk.” 

3.  — The  voyage,  with  reference  to  the 
legality  of  it,  is  sometimes  confounded 
with  the  traffic  in  which  the  ship  is  en- 
gaged, and  is  frequently  said  to  be  illegal, 
only  because  the  trade  is  so.  But  a 
voyage  may  be  lawful,  and  yet  the  trans- 
port of  certain  goods  on  board  the  ship 
may  be  prohibited ; or  the  voyage  may 
be  illegal,  though  the  transport  of  the 
goods  be  lawful.  Marsh.  Ins.  B.  1,  c. 
0,  8.  1.  See  Lex  Merc.  Amer.  c.  10,  8. 
14;  Park.  Ins.  ch.  12;  Weak.  Ins.  tit. 
Voyages ; and  Deviation. 

4.  — In  the  French  law  the  voyage  de 
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conserve , is  the  name  given  to  designate  a common  enemy,  or  the  enemy  of  one 
an  agreement  made  between  two  or  more  of  them,  in  ease  of  attack.  This  agree* 
sea  captains  that  they  will  not  separate  ment  is  said  to  be  a^  partnership.  3 
in  their  voyage,  will  lend  aid  to  each  Pardos.  I)r.  Com.  n.  656;  4 Pardos.  Dr. 
other,  and  will  defend  themselves  against  Com.  n.  984 ; 20  Toull.  n.  17. 

W. 


WADSET,  a term  used  in  Scotland, 
by  which  is  meant  a right,  by  which 
lands,  or  other  heritable  subjects,  are 
impign orated  by  t^e  proprietor  to  his 
creditor  in  security  of  his  debt;  and, 
like  other  heritable  rights,  is  perfected 
by  seisin. 

2.  — Wadsets,  by  the  present  practice, 
are  commonly  made  out  in  the  form  of 
mutual  contracts,  in  which  one  party 
sells  the  land,  and  the  other  grants  the 
right  of  reversion.  Ersk.  Pr.  L.  Scot. 
B.  2,  t.  s,  s.  1,  2. 

3.  — Wadsets  are  proper  or  improper. 
Proper,  where  the  use  of  the  land  shall 
go  for  the  use  of  the  money.  Improper, 
where  the  reverser  agrees  to  make  up  the 
deficiency;  and  where  it  amounts  to 
more  the  surplus  profit  of  the  land  is 
applied  to  the  extinction  of  the  principal, 
lb.  B.  2,  t.  8,  s.  12,  13. 

WADSETTER.  In  the  law  of  Scot- 
land, a creditor  to  whom  a wadset  is 
made,  is  called  a wadsetter. 

TO  WAGE,  contracts.  To  give  a 
pledge  or  security  f«>r  the  performance 
of  any  thing;  as  to  wage  or  gage  deli- 
liverance ; to  wage  law,  Ac.  Co.  Litt. 
294.  This  word  is  but  little  used. 

WAGER  OF  BATTEL.  A super- 
stitious mode  of  trial  which  till  lately 
disgraced  the  English  law. 

2. — The  last  case  of  this  kind  was 
commenced  in  the  year  1817,  but  not 
proceeded  in  to  judgment;  and  at  the 
next  session  of  the  British  parliament 
an  act  was  passed  to  abolish  appeals  of 
murder,  treason,  felony  or  other  offences, 
aud  wager  of  battel,  or  joining  issue  or 
trial  by  battel  in  writs  of  right.  59  Geo. 
3,  c.  46.  For  the  history  of  this  species 
of  trial  the  reader  is  referred  to  4 Bl. 
Com.  347 ; 3 Bl.  Com.  337 ; Encyclo- 
pedic, Gage  dc  Bataillo ; Steph.  PI.  122, 
and  App.  note  35. 


WAGER  OF  LA  W,  Kiujl.  law.  When 
an  action  of  debt  is  brought  against  a 
man  upon  a simple  contract,  and  the  de- 
fendant pleads  nil  titbit,  and  concludes 
his  plea  with  this  formula,  “And  this 
he  is  ready  to  defend  against  him  the 
said  A B and  his  suit,  as  the  court  of 
our  lord  the  king  here  shall  consider, ” 
&c.  he  is  said  to  wage  his  law.  He  is 
then  required  to  swear  he  owes  the  plain- 
tiff nothing,  and  bring  eleven  compurga- 
tors who  will  swear  they  believe  him. 
This  mode  of  trial,  is  trial  by  wager 
of  law. 

2.  — The  wager  of  law  could  only  be 
had  in  actions  of  debt  on  simple  con- 
tract, ami  actions  of  detinue;  in  conse- 
quence of  this  right  of  the  defendant, 
now  actions  of  simple  contracts  are 
brought  in  assumpsit,  and  instead  of 
bringing  detinue,  trover  has  been  substi- 
tuted. 

3.  — If  ever  wager  of  law  had  any  ex- 
istence in  the  United  States,  it  is  now 
completely  abolished.  8 Wheat.  642. 
Vide  Steph.  on  Plead.  124,  250,  and 
notes,  xxxix. ; Co.  Entr.  119;  Mod. 
Entr.  179;  Lilly’s  Entr.  467;  3 Chit. 
PI.  497;  13  Viu.  Ab.  58;  Bae.  Ab. 
h.  t. ; Dane's  Ab.  Index,  h.  t.  For  the 
origin  of  this  form  of  trial,  vide  Steph. 
on  PI.  notes  xxxix.;  Co.  Litt.  294,  5; 
3 Bl.  Com.  341. 

WAGER  POLICY,  contracts,  is  one 
made  when  the  insured  has  no  insurable 
interest. 

2.  — It  has  nothing  in  common  with 
insurance  but  the  name  and  form.  It 
is  usually  in  such  terms  as  to  preclude 
the  necessity  of  inquiring  into  the  in- 
terest of  the  insured ; as,  “ interest  or 
no  interest,”  or,  “ without  further  proof 
of  interest  than  the  policy.” 

3.  — Such  contracts  being  against  the 
policy  of  the  law  are  void.  1 Marsh. 
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Ins.  121  ; Park  on  Ins.  Ind.  h.  t.  ; 
Wesk.  Ins.  h.  t. ; Sec  1 Sumn.  451  : 2 
Mass.  1 ; 3 Caines,  141. 

WAGERS.  A wager  is  a bet;  a 
contract  by  which  two  parties  or  more 
agree  that  u certain  sum  of  money,  or 
other  thing,  shall  be  paid  or  delivered  to 
one  of  them,  on  the  happening  or  not 
happening  of  an  uncertain  event. 

2.  — The  law  does  not  prohibit  all 
wagers.  1 Browne’s  Rep.  171  ; Potk. 
Du  Jen,  n.  4. 

3.  — To  restrain  wagers  within  the 
bounds  of  justice  the  following  condi- 
tions must,  bo  observed  : 1.  Each  of  the 
parties  must  have  the  right  to  dispose  of 
the  thing  which  is  the  object  of  the 
wager.  2.  Each  must  give  a perfect 
and  full  consent  to  the  contract.  3. 
There  must  l>e  equality  between  the 
parties.  4.  There  must  be  good  faith 
between  them.  5.  The  wager  must  not 
bo  forbidden  by  law.  Poth.  Du  Jeu, 
n.  8. 

4.  — In  general,  it  seems,  that  a wager 
is  legal  and  may  be  enforced  in  a court 
of  law,  3 T.  K.  693,  if  it  be  not,  1st, 
contrary  to  public  policy,  or  immoral; 
or  if  it  do  not  in  some  other  respect 
tend  to  the  detriment  of  the  public; 
2dly,  if  it  do  not  affect  the  interest,  feel- 
ings, or  character  of  a third  person. 

5.  — 1.  Wagers  on  the  event  of  an 
election  laid  before  the  poll  is  open,  1 
T.  R.  56;  4 Johns.  426;  4 Harr.  & 
McH.  284 ; or  after  it  is  closed,  8 Johns. 
454,  1 17;  2 Browne's  Rep.  182,  are 
unlawful.  And  wagers  are  against  pub- 
lic policy  if  they  are  in  restraint  of  mar- 
riage, 10  East,  R.  22;  made  as  to  the 
mode  of  playing  an  illegal  game,  2 H. 
Bl.  43;  1 Nott  & McCord,  180;  7 
Taunt.  246;  or  on  an  abstract  specu- 
lative question  of  law  or  judicial  prac- 
tice, not  arising  out  of  circumstances  in 
which  the  parties  have  a real  interest. 
12  East,  R.  247,  and  Day's  notes,  sed 
vide  Cowp.  37. 

6.  — 2.  W:igors  as  to  the  sex  of  an 
individual,  Cowp.  729 ; or  whether  an 
unmarried  woman  had  borne  or  would 
have  a child,  4 Campb.  152,  are  illegal; 
as  unnecessarily  leading  to  painful  and 
indecent  considerations.  The  supreme 


court  of  Pennsylvania  have  laid  it  down 
as  a rule,  that  every  l>et  about  the  age, 
or  height,  or  weight,  or  wealth,  or  cir- 
cumstances, or  situation  of  any  person, 
is  illegal ; and  this  whether  the  subject 
of  the  bet  be  man,  woman,  or  child, 
married  or  single,  native  or  foreigner,  in 
this  country  or  abroad.  1 Rawlc,  42. 
And  it  seems  that  a wager  between  two 
coach  proprietors,  whether  or  not  a par- 
ticular person  would  go  by  one  of  their 
coaches  is  illegal,  as  exposing  that  person 
to  inconvenience.  I B.  & A.  683. 

7. — In  the  ease  even  of  a legal  wager, 
the  authority  of  a stakeholder,  like  that 
of  an  arbitrator,  may  be  rescinded,  by 
either  party  before  the  event  happens. 
And  if  after  his  authority  has  been  coun- 
termanded, and  the  stake  has  been  de- 
manded, he  refuse  to  deliver  it,  trover 
or  assumpsit  for  money  had  and  received 
is  maintainable.  1 B.  & A.  083.  And 
where  the  wager  is  in  it#  nature  illegal, 
the  stake  may  be  recovered,  even  after 
the  event,  on  demand  made  before  it  has 
been  paid  over.  4 Taunt.  474  ; 5 T.  It. 
405;  sed  vide  12  Johns.  1.  Sec  fur- 
ther on  this  subject,  7 Johns.  434;  11 
Johns.  23;  10  Johns.  406,  468;  12 
Johns.  376;  17  Johns.  192;  15  Johns. 
5 ; 13  Johns.  88  ; Mann.  Dig.  Gaming; 
Harr.  Dig.  Gaming;  Stakeholder. 

WAGES,  contract,  is  a compensation 
given  to  a hired  person  for  his  or  her 
services.  As  to  servan  ts'  wages,  see 
Chitty,  Contr.  171  ; as  to  sailors*  wages, 
Abbott  on  Shipp.  473;  generally,  see 
22  Yin.  Abr.  406;  Bae.  Abr.  Master, 
&c-,  H;  Marsh.  Ins.  89;  2 Lill.  Abr. 
677 ; Peters’s  Dig.  Admiralty,  pi.  231 
et  scq. 

WAIFS,  are  stolen  goods  waived  or 
scattered  by  a thief  in  his  flight  in  order 
to  effect  his  escape. 

2. — Sueh  goods  by  the  English  com- 
mon law  belong  to  the  king.  1 Bl. 
Com.  296;  5 Co.  109;  Cro.  Eliz.  694. 
This  prerogative  has  never  been  adopted 
here  against  the  true  owner,  and  never 
put  in  practice  agaiust  the  finder,  though 
against  him  there  would  be  better  reason 
for  adopting  it.  2 Kent,  Cora.  292. 
Vide  Com.  Dig.  h.  t. ; 1 Bro.  Civ.  Law. 
239,  n.  ’ 
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W AIVE.  A term  applied  to  a woman 
as  is  applied  to  a man  who  is  an  outlaw. 

A man  is  an  outlaw,  a woman  is  a waive. 
T.  Ij.  ; Crabb’s  Tech.  Diet.  h.  t. 

To  waive.  To  abandon  or  forsake 
a right. 

2. — To  waive  signifies  also  to  abandon 
without  right,  as,  “ if  the  felon  waives, 
that  is,  leaves  any  goods  iu  his  flight 
from  those  who  cither  pursue  him,  or 
are  apprehended  by  him  so  to  do,  he  for- 
feits them,  whether  they  be  his  own 
goods,  or  goods  stolen  by  him.’'  Bac. 
Ab.  Forfeiture,  13. 

WAIVER,  is  the  relinquishment  or 
refusal  to  accept  of  a right. 

2.  — In  practice  it  is  required  of  every 
one  to  take  advantage  of  his  rights  at  a 
proper  time,  and,  neglecting  to  do  so, 
will  be  considered  as  a waiver.  If,  for 
example,  a defendant  who  has  been  mis- 
named in  the  writ  and  declaration, 
pleads  over,  he  cannot  afterwards  take 
advantage  of  the  error  by  pleading  in 
abatement,  for  his  plea  amounts  to  a 
waiver. 

3.  — In  seeking  for  a remedy  the  party 
injur'd  may,  in  some  instances,  waive  a 
part  of  his  right,  and  sue  for  another ; 
for  example,  when  the  defendant  has 
committed  a trespass  on  the  property  of 
the  plaintiff,  by  taking  it  away,  and 
afterwards  he  sells  it,  the  injured  party 
may  waive  the  trespass,  nud  bring  an 
action  of  assumpsit  for  the  recovery  of 
the  money  thus  received  by  the  defendant. 
1 Chit.  PI.  90. 

4.  — In  contracts  if  after  knowledge  of 
a supposed  fraud,  surprise  or  mistake  a 
party  performs  the  agreement  in  part,  he 
will  be  considered  as  having  waived  the 
objection.  1 Bro.  Pari.  Caa.  289. 

5.  — It  is  a rule  of  the  civil  law,  con- 

sonant with  reason,  that  any  one  may 
renounce  or  waive  that  which  has  been 
established  in  his  favour:  Rcyula  e*t 

juris  antiqni  omm s licentiam  hab&re  his 
qu/r  pro  se  intnxluctn  sunt,  rmuncmrr. 
Code  2,  3,  29.  As  to  what  will  amount 
to  a waiver  of  a forfeiture,  see  1 Conn. 
R.  79 ; 7 Conn.  R.  45 ; 1 John.  Cas. 
125 ; 8 Pick.  292 ; 2 N.  H.  Rep.  120, 
163;  14  Wend.  419;  1 Ham.  R.  21. 
Vide  Verdict. 


WAKENING,  Scotch  laic.  Is  the 
revival  of  an  action. 

2. — An  action  is  said  to  sleep,  when 
it  lies  over,  not  insisted  on  for  a year,  in 
which  case  it  is  suspended.  Krsk.  Prin. 
13.  4,  t.  1,  n.  83.  With  us  this  is  done 
by  srirc  facias,  (q.  v.) 

WALL.  A building  or  erection  so 
well  known  as  to  need  no  definition.  In 
general  a man  may  build  a wall  on  any 
part  of  his  estate,  to  any  height  he  may 
deem  proper  and  in  such  form  as  may 
best  accommodate  him ; but  he  must 
take  care  not  to  erect  a wall  contrary  to 
the  local  regulations,  nor  in  such  a man- 
ner as  to  be  injurious  to  his  neighbours. 
Sec  Dig.  50, 16,  157.  Vide  Party  Wall. 

WANTONNESS,  crim.  fair,  a licen- 
tious act  by  one  man  towards  the  person 
of  another,  without  regard  to  his  rights, 
as,  for  example,  if  a man  should  attempt 
to  pull  off  another’s  hat  against  his  will, 
in  order  to  expose  him  to  ridicule,  the 
offence  would  be  an  assault,  and  if  he 
touched  him  it  would  amount  to  a bat- 
tery , (<p  v.) 

2. — -In  such  case  there  would  be  no 
maliee,  but  the  wantonness  of  the  act 
would  render  the  offending  party  liable 
to  punishment. 

WAPENTAKE.  An  ancient  wort! 
used  in  Eugland  ns  synonymous  with 
hundred,  (q.  v.)  Fortesc.  De  Laud.  ch. 
24. 

WAR,  is  defined  to  be  a contention 
by  force ; or  it  is  the  art  of  paralysing 
the  forces  of  an  enemy. 

2.  — It  is  either  public  or  private.  It 
is  not  intended  here  to  speak  of  the 
latter. 

3.  — Public  war  is  either  civil  or  na- 
tional. Civil  war  is  that  which  is  waged 
between  two  parties,  citizens  or  members 
of  the  same  state  or  nation.  National 
war  is  a contest  ltetween  two  or  more  in- 
dependent nations,  carried  on  by  autho- 
rity of  their  respective  governments. 

4.  — War  is  not  only  an  act,  but  a 
state  or  condition,  for  nations  are  said  to 
be  at  war  not  only  when  their  armies  are 
engaged,  so  as  to  be  in  the  very  act  of 
contention,  but  also  when  they  have  any 
matter  of  controversy  or  dispute  subsists 
ing  between  them  which  they  are  deter- 
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mined  to  decide  by  the  use  of  force,  and 
have  declared  publicly,  or  by  their  acts, 
their  determination  so  to  decide  it. 

5.  — National  wars  are  said  to  be  offen- 
sive or  defensive.  War  is  offensive  on 
the  part  of  tin;  government  which  com- 
mits the  first  act  of  violence;  it  is  defeu- 1 
sivo  on  the  jmrt  of  that  government,  which 
receives  such  act;  but  it  is  very  difficult 
to  say  what  is  the  first  act  of  violence.  If  a 
nation  secs  itself  menaced  with  an  attack, 
its  first  act  of  violence  to  prevent  such  ' 
attack,  will  be  considered  as  defensive. 

6.  — To  legalize  a war  it  must  be  de-  ( 
clared  by  that  branch  of  the  government , 
entrusted  by  the  constitution  with  this  : 
power.  Bro.  tit.  Denizen,  pi.  20.  And 
it  seems  it  need  not  be  declared  by  both 
the  belligerent  powers.  Rob.  Hep.  232. 
By  the  constitution  of  the  United  States, 
art.  1,  s.  7,  congress  arc  invested  with 
power  11  to  declare  war,  grant  letters  of 
mark  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water;  and 
they  have  also  the  power  to  raise  and 
support  armies,  and  to  provide  and  main- 
tain a navy.”  See  8 Crunch,  K.  110, 
154;  1 Mason,  R.  79,  81 ; 4 Biun.  R. 
487.  Vide,  generally,  Grot.  B.  1 , c.  1, 
s.  1;  lluthcrf.  Inst.  11.  1,  c.  19;  Byn- 
kcrsnoock,  Quest.  J nr.  Dub.  lib.  1,  c.  1 ; 
Jam;  on  Capt.  e.  1 ; Chit.  Daw  of  Nat. 
28 ; Marten’s  I*aw  of  Nat.  II.  8,  c.  2 ; 
Phil.  Bv.  Index,  h.  t. ; Dane’s  A b.  In- 
dex, h.  t.j  Com.  Dig.  h.  t. ; Bac.  Ab. 
Prerogative,  D 4 ; Mcrl.  Report,  mot 
Guerre;  1 Inst.  249;  Vattel,  Iiv.  3,  c. 
1,  § 1 ; Mann.  Comm.  B.  3,  c.  1. 

WARD,  ihmcxtic  relations , is  an  in- 
fant placed  by  authority  of  law  under 
the  care  of  a guardian. 

2. — While  under  the  care  of  a guar- 
dian a ward  can  make  no  coutract  what- 
ever binding  upon  him,  except  for  neces- 
saries. When  the  relation  of  guardian 
and  ward  ceases,  the  latter  is  entitled  to 
have  an  account  of  the  administration  of 
his  estate  from  the  former.  During  the 
existence  of  this  relation,  the  ward  is 
under  the  subjection  of  bis  guardian, 
who  stands  in  U*:o  parentfa. 

Waiu>,  a district.  Most  cities  are 
divided  for  various  purposes  into  districts, 
each  of  which  is  called  a ward. 


Ward,  police.  To  watch  in  the  day 
time,  for  the  purpose  of  preventing  vio- 
lations of  the  law. 

2. — It  is  the  duty  of  all  police  officers 
and  constables  to  keep  ward  in  their 
respective  districts. 

Ward  in  chancery,  is  an  infant 
who  is  under  the  superintendence  of  the 
chancellor. 

WARDEN.  A guardian;  a keeper. 
This  is  the  name  given  to  various  officers; 
as,  the  warden  of  the  prison;  the  wardens 
of  the  port  of  Philadelphia;  church- 
wardens. 

WARDSHIP,  Engl.  laic.  Wardship 
was  the  right  of  the  lord  over  the  person 
and  estate  of  the  tenant,  when  the  latter 
was  under  a certain  age.  When  a tenant 
by  knight’s  service  ui»*d,  and  his  heir 
was  under  age,  the  lord  was  entitled  to 
the  custody  of  the  jicrson  and  the  lands 
of  the  heir,  without  any  account,  until 
the  ward,  if  a male,  should  arrive  at  the 
ago  of  twenty-one  years,  and,  if  a female, 
at  eighteen.  Wardship  was  also  inci- 
dent to  a tenure  in  socage,  but  in  this 
case,  not  the  lord,  but  the  nearest  rela- 
tion to  whom  the  inheritance  could  not 
descend,  was  entitled  to  the  custody  of 
the  person  and  estate  of  the  heir  till  he 
attained  the  age  of  fourteen  years;  at 
which  period  the  wardship  ceased  and 
the  guardian  was  hound  to  account. 
Wardship  in  copyhold  estates  partook  of 
that  in  chivalry  and  that  iu  socage.  Like 
the  former  the  lord  was  the  guardiau ; 
like  the  latter,  he  was  required  to  ac- 
count. 2 Bl.  Com.  67,  87,  97 ; Glanv. 
lib.  7,  c.  9;  Grand  Cout.  c.  33;  lleg. 
Maj.  o.  42. 

WAREHOUSE,  a place  adapted  to 
the  reception  and  storage  of  goods  and 
merchandise.  9 Shcpl.  47. 

2. — The  act  of  congress  of  25th  Fe- 
bruary, 1799,  1 Story’s  Laws  U.  S.  565, 
authorizes  the  purchase  of  suitable  ware- 
houses, where  goods  may  be  unladen  and 
deposited  from  any  vessel  which  shall 
be  subject  to  quarantine  or  other  re- 
straint, pursuant  to  the  health  laws  of 
any  state,  at  such  convenient  place  or 
places  os  the  safety  of  the  revenue  and 
the  observance  of  such  health  laws  may 
require. 
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8. — And  the  act  of  2d  March,  1790,  i 
s.  62,  1 Story's  Laws  U.  S.  627,  au- 
thorizes an  importer  of  goods,  instead  of 
securing  the  duties  to  be  paid  to  the 
United  Suites,  to  deposit  so  much  of 
such  goods  as  the  collector  may  in  his 
judgment  deem  sufficient  security  for  the  | 
duties  and  the  charges  of  safe  keeping, 
tor  which  the  importer  shall  give  his 
own  bond ; which  goods  si  all  be  kept 
by  the  collector  with  due  care,  at  the 
expense  and  risk  of  the  party  on  whose 
account  they  have  been  deposited,  until 
the  sum  specified  in  such  bond  becomes  1 
due ; when,  if  such  sum  shall  not  be  I 
paid,  so  much  of  such  deposited  goods  ' 
shall  be  sold  at  public  sale,  and  the  pro- 
ceeds, charges  of  safe  keeping  and  sale 
being  deducted,  shall  be  applied  to  the 
payment  of  such  sum,  rendering  the 
overplus,  and  the  residue  of  the  goods 
so  deposited,  if  there  bo  any,  to  the  de- 
positor or  his  representatives. 

W A RE  IIQU  SE  MAN . A warehouse- 
man is  a person  who  receives  goods  and 
merchandise  to  be  stored  in  his  ware- 
house for  hire. 

2. — lie  is  bound  to  use  ordinary  care 
in  preserving  such  goods  and  merchan- 
dise, £nd  his  neglect  to  do  so  will  render 
him  liable  to  the  owner.  Peake,  R.  114; 

1 Esp.  R.  315;  Story,  Bailrn.  §444; 
Jones’s  Bailm.  49,  96,  97 ; 7 Owen's 
R.  497 ; 12  John.  Rep.  232  ; 2 Wend. 
It.  593;  9 Wend.  R.  268;  1 Stew, 
ltep.  284  ; the  warehouseman’s  liability 
commences  as  soon  as  the  goods  arrive, 
and  the  crane  of  the  warehouse  is  applied 
to  raise  them  into  the  warehouse.  4 Esp. 
K.  262. 

WARRANDICE,  Scotch  law,  is  a 
clause  in  a charter  of  heritable  rights  by 
which  the  grantor  obliges  himself,  that 
the  right  conveyed  shall  be  effectual  to 
the  receiver.  It  is  either  personal  or  real. 
A warranty.  Ersk.  Pr.  B.  2,  t.  3,  n.  11. 

WARRANT,  crim.  law,  practice , is 
a writ  issued  by  a justice  of  the  peace  or 
other  authorized  officer,  directed  to  a 
constable  or  other  proper  person,  requir- 
ing him  to  arrest  a person  therein  named, 
charged  with  committing  some  offence, 
and  to  bring  him  before  that  or  some 
other  justice  of  the  peace. 
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2.  — It  should  regularly  be  made  under 
the  hand  and  seal  of  the  justice  and 
dated.  No  warrant  ought  to  be  issued 
except  upon  the  oath  or  affirmation  of  a 
witness  charging  the  defendant  with  the 
offence.  3 Binn.  Rep.  88. 

3.  — The  reprehensible  practice  of  is- 
suing blank  wa mints  which  once  pre- 
vailed in  England,  was  never  adopted 
here.  2 Russ,  on  Or.  512  ; Ld.  Raym. 
540;  1 Salk.  175;  1 II.  Bl.  R.  13; 
Poet.  PI.  529;  Wood’s  lust.  84;  Com. 
Big.  Forcible  Entry,  (D  18,  19);  lb. 
Imprisonment,  (II  6);  lb.  Pleader,  (3 
K 26) ; lb.  Pleader,  (3  M 23.)  Vide 
Sea  rch-tca  rra  n t. 

4.  — A bench  warrant  is  a process 
granted  by  a court  authorizing  a proper 
officer  to  apprehend  and  bring  some 
charged  with  some  contempt,  crime  or 
misdemeanor.  See  Bench  warrant. 

5.  — A search  warrant  is  a process 
issued  by  a competent  court  or  officer 
authorizing  an  officer  therein  named  or 
described,  to  examine  a house  or  other 
place  for  the  purpose  of  finding  goods 
which  it  is  alleged  have  been  stolen. 
See  Search  war  runt. 

Warrant  op  attorney,  practice , is 
| an  instrument  in  writing,  addressed  to 
one  or  more  attorneys  therein  named, 
authorizing  them  generally  to  appear  in 
any  court,  or  in  some  specified  court,  on 
behalf  of  the  person  giving  it,  and  to 
confess  judgment  in  favour  of  some  par- 
ticular person  therein  named,  in  an  action 
of  debt,  and,  usually  containing  a stipu- 
lation not  to  bring  any  wxit  of  error,  or 
file  a bill  in  equity,  so  as  to  delay  him. 

2.  — This  general  authority  is  usually 
qualified  by  reciting  a bond  which  com- 
monly accompanies  it,  together  with  the 
condition  annexed  to  it,  or  by  a written 
defeazaucc  stating  the  terms  upon  which 
it  was  given,  and  restraining  the  creditor 
from  making  immediate  use  of  it. 

3.  — In  form,  it  is  generally  by  deed  ; 
but,  it  seems,  it  need  not  necessarily  be 
so.  5 Taunt.  264. 

4.  — This  instrument  is  given  to  the 
! creditor  as  a security.  Possessing  it,  he 

may  sign  judgment  and  issue  an  execu- 
tion, without  its  being  necessary  to  wait 
| the  termination  of  an  action.  Vide  14 
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East,  R.  576;  2 T.  R.  100 ; 1 II.  III.  to  the  conveyance  and  sale  of  lands,  to 
75;  1 Sir.  20;  2 HI.  llep.  1133;  2 the  sale  of  goods,  and  to  the  contract  of 
Wila.  3;  1 Chit.  Rep.  707.  I insurance. 

5.  — A warrant  of  attorney  given  to  2. — 1.  The  ancient  law  relating  to 

confess  a judgment  is  not  revocable,  and,  warranties  of  land  was  full  of  subtleties 
notwithstanding  a revocation,  judgment  and  intricacies ; it  occupied  the  attention 
may  be  entered  upon  it.  2 Ld.  ltayin.  of  the  most  eminent  writers  on  the  Eng- 
760,  850 ; 1 Salk.  87  ; 7 Mod.  93 ; 2 \ lisb  law,  and  it  was  declared  by  Lord 
Esp.  Rep.  568.  The  death  of  the  debtor  Coke,  that  the  learning  of  warranties  was 
is,  generally  speaking,  a revocation.  Co.  | one  of  the  most  curious  and  cunning 
Litt.  52  b;  1 Vent.  310.  Vide  Hull’s'  learnings  of  the  law;  hut  it  is  now  of 
j>r  J4;  „ little  use  even  in  England.  The  war- 

6.  — The  virtue  of  a warrant  of  attorney  runty  was  a covenant  real,  whereby  the 
is  spent  by  the  entry  of  one  judgment,  grantor  of  an  estate  of  freehold,  and  his 
and  a second  judgment  entered  on  the  heirs,  were  bound  to  warrant  the  title; 
same  warrant  is  irregular.  1 Penna.  R.  and  either  upon  voucher,  or  judgment  in 
245;  Ii8.  ft  11.296;  14  8.  & R.  170;  a writ  of  icarrantia  charta,  to  yield 
Addis.  R.  267;  2 llrownc's  R.  821;  other  lands  to  the  value  of  those  from 
3 Wash.  c.  C.  R.  558.  Vide,  generally,  which  there  had  been  an  eviction  by 
18  Eng.  Com.  Law  Rep.  94,  96,  179,  paramount  title;  Co.  Litt.  365;  Touchst. 
209;  T Salk.  402  ; 3 Vin.  Ab.  291;  181;  Rac.  Ab.  h.  t. ; the  heir  of  the 
1 Sell.  Pr.  874 ; Com.  Big.  Abatement,  warrantor  was  bound  only  on  condition 
E 1,2;  lb.  Attorney,  11  7,  8;  2 Arch-  that  he  had,  as  assets,  other  lauds  of 
bold’s  Pr.  12;  Bingb.  on  Judgments,  equal  value  by  descent. 

38  ; Grab.  Pr.  618 ; 1 Crompt.  Pr.  310;  I 3.— Warranties  were  lineal  and  col- 

1 Troub.  & llaly’s  Pr.  90.  | lateral. 

7. — A warrant  of  attorney  differs  from  4.— Lineal,  when  the  heir  derived  title 

a corpvwit  actionem,  (q.  v.)  See  Mete,  to  the  laud  warranted,  either  from  or 
& l’erk.  Dig.  Bond,  IV.  ; through  the  ancestor  who  made  the  wur- 

WARRANTKE.  One  to  whom  a runty.  * 

warranty  is  made.  Touchst.  181.  I 5. — Collateral  warranty  was  when  the 

WAKUANT1A  CHARTS.  An  an-  heir’s  title  was  not  derived  from  the  war- 
cient  and  now  obsolete  writ  which  was  ranting  ancestor,  and  yet  it  barred  the 
issued  when  a man  was  enfeoffed  of  land  heir  from  claiming  the  land  by  any  col- 
with  warranty,  and  theu  he  was  sued  or  lateral  title,  upon  the  presumption  that 
impleaded  iu  assize  or  other  action,  in  | he  might  thereafter  have  assets  by  de- 
whtch  he  could  uot  vouch  or  call  to  war-  scent  from  or  through  the  ancestor ; and 
rauty.  | it  imposed  upon  him  the  obligation  of 

2. It  was  brought  by  the  feoffor 1 giving  the  warrantee  other  lauds,  in  case 

pending  the  first  suit  against  him,  and  of  eviction,  provided  he  had  assets.  2 
Lad  this  valuable  ineideut,  that  when  the  j Bl.  Com.  301,  302. 
warrantor  was  vouched,  and  judgment  j 6. — The  statute  of  4 Anne,  e.  16, 

passed  against  the  tenant,  the  latter  ob- 1 annulled  these  collateral  warrantees, 
taineil  judgment  simultaneously  against  which  had  become  a great  grievance, 
the  warrantor,  to  recover  other  lands  of  Warranty  in  its  original  form,  it  is  pre- 
equal  value.  Termes  do  la  Ley,  h.  t. ; ; sinned,  has  never  been  known  in  the 
F.  N.  B.  1 34 ; Dane’s  Ab.  Index,  h.  t. ; United  States.  The  more  plain  and  pli- 

2 Rand.  141,148,156;  4 Leigh’s  R.  I able  form  of  a covenant  has  been  adopted 

132 ; 11  8.  A R.  1 15  ; Vin.  Ab.  h.  t. ; 1 in  its  place ; and  this  covenant,  like  all 

Co.  Litt.  100;  Hob.  22,  217.  | other  covenants,  has  always  been  held  to 

WARRANTOR.  One  who  makes  a sound  in  damages,  which  after  judgment 
warranty.  Touchst.  181.  J may  be  recovered  out  of  the  personal  or 

WARRANTY,  contracts.  This  word  1 real  estate,  as  iu  other  cases.  Vide  4 
has  several  significations,  as  it  is  applied  ^ Kent,  Com.  457 ; 3 llawle  s R.  6 1 , u. ; 
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2 Wheat.  R.  45 ; 9 Serg.  & Rawle,  268 ; 

11  Serg.  & Rawle,  109;  4 Hall.  Rep. 
442 ; 2 Saund.  38,  u.  5. 

7.  — 2.  Warranties  in  relation  to  the 
sale  of  personal  chattels  are  of  two 
kinds,  express  or  implied. 

8.  — An  express  warranty  is  one  by 
which  the  warrantor  covenants  or  under- 
takes to  insure  that  the  thing  which  is 
the  subject  of  the  contract,  is  or  is  not 
as  there  mentioned ; as,  that  a horse  is 
sound  ; that  he  is  not  five  years  old. 

9.  — An  implied  warranty  is  one  which, 
not  being  expressly  made,  the  law  implies 
by  the  fact  of  the  sale;  for  example,  the 
seller  is  understood  to  warrant  the  tUb 
of  goods  he  sells,  when  they  are  in  his 
possession  at  the  time  of  the  side;  Ld. 

Rayat  598)  1 Salk.  210)  bat  if  they 

are  not  then  in  his  possession,  the  rule 
of  caveat  ernptor  applies,  ami  the  buyer 
purchases  at  his  risk.  Cro.  Jae.  197. 

10.  — In  general,  there  is  no  implied 
warranty  of  the  qualify  of  the  goods  sold. 

2 Kent,  Com.  374;  Co.  Litt.  102,  a;  2 
Black.  Comm.  452;  Bac.  Abr.  Action 
on  the  case,  E;  2 Com.  Contr.  203; 
Dongl.  20;  2 East,  314;  lb.  448,  n. ; 
Ross  on  Vend.  c.  6;  1 Johns.  R.  274; 

•1  Conn.  R.  128)  1 Dali.  Rep.  91;  10 
Mass.  R.  197;  20  Johns.  Rep.  196; 

3 Ycates,  R.  262;  1 Pet.  Rep.  317; 

12  Serg.  & Rawle,  181;  1 Ilarl.  Kent. 
Rep.  531;  1 Murphy,  Rep.  138;  2 Ibid. 
245 ; 4 Haywood's  Tenn.  R.  227 ; 2 
Carnes’ s Rep.  48.  The  rule  of  the  civil 
law  was,  that  a fair  price  implied  a war- 
ranty of  title;  Dig.  21,  2,  1 ; this  rule 
has  been  adopted  in  Louisian ua,  Code, 
art.  2477,  and  in  South  Carolina,  1 Bay, 
R.  324;  2 Bay,  R.  380;  1 Const,  R. 
182 ; 2 Const,  R.  353.  Vide  llarr. 
Dig.  Sale,  II.  8;  12  East,  R.  452. 

1 1 .  — 3.  In  the  contract  of  insurance, 
there  are  certain  warranties  which  are 
inducements  to  the  insurer  to  enter  into 
it,  A warranty  of  this  kind  is  a stipula- 
tion or  agreement  on  the  part  of  the 
insured,  in  the  nature  of  a condition 
precedent.  It  may  be  affirmative;  as 
where  the  insured  undertakes  for  the 
truth  of  some  positive  allegation : as, ; 
that  the  thing  insured  is  neutral  pro- 
perty ; or,  it  may  be  promissory ; as, 


that  the  ship  shall  sail  on  or  before  a 
given  day.  6 N.  S.  53. 

12.  — Warranties  arc  also  express  or 
implied.  An  express  warranty  is  a par- 
ticular stipulation  introduced  into  the 
written  coutract,  by  the  agreement  of 
the  parties;  an  implied  warranty  is  an 
agreement  which  necessarily  results  from 
the  nature  of  the  contract:  as,  that  the 
ship  shall  be  sea- worthy  wheu  she  sails 
on  the  voyage  insured. 

13.  — The  warranty  being  in  the  nature 
of  a condition  precedent,  it  is  to  be  per- 
formed by  the  insured,  before  he  can 
demand  the  performance  of  the  cm  tract 
on  the  part  of  the  insurer.  Marsh.  Ins. 
B.  1,0.0. 

Warranty,  voucher  to,  in  prac- 
tice. A warranty  is  a contract  real,  an- 
nexed to  lauds  and  tenements,  whereby 
a man  is  bound  to  defend  such  lands  and 
tenements  from  another  person  ; and  in 
case  of  eviction  by  title  paramount,  to 
give  him  lauds  of  equal  value. 

2.  — Voucher  to  warranty  is  the  call- 
ing of  such  warrantor  into  court  by  the 
party  warranted,  fwhen  tenant  in  a real 
action  brought  for  recovery  of  such 
lands,)  to  defend  the  suit  for  him ; Co. 
Litt,  101,  b;  Com.  Dig.  Voucher,  A 1; 
Booth,  43 ; 2 Saund.  32,  n.  1 ; and  the 
time  of  such  voucher  is  after  the  de- 
mandant has  counted.  It  lies  in  most 
real  and  mixed  actions,  hut  not  iu  per- 
sonal. Where  the  voucher  has  been 
made  and  allowed  by  tbe  court,  the 
vouchee  cither  voluntarily  appears,  or 
there  issues  a judicial  writ  (called 
a summons  ad  warrautizaudum,)  com- 
manding the  sheriff  to  summon  him. 
When  he,  either  voluntarily  or  in  obe- 
dience to  this  writ,  appears  and  offers 
to  warrant  the  laud  to  the  tenant,  it 
is  willed  entering  into  the  warranty; 
after  which  he  is  considered  as  tenant 
iu  the  action,  iu  the  place  of  the  origi- 
nal tenant.  The  demandant  then  counts 
against  him  do  novo,  the  vouchee  pleads 
to  the  new  count,  and  the  cause  proceeds 
to  issue.  2 Inst.  241  a;  2 Saund.  32, 
n.  1 ; Booth,  46. 

3.  — Vouchor  of  warranty  is,  in  the 
present  rarity  of  real  actions,  uuknowu 
in  practice.  Stcph.  Plead.  85. 
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WASTE.  Is  u spoil  or  destruction 
in  houses,  gardens,  trees,  or  other  cor- 
poreal hereditaments  to  the  disherison 
of  him  that  hath  the  remainder  or  re- 
version in  fee  simple  or  fee  tail.  2 Bl. 
Comm.  281. 

2.  — The  doctrine  of  waste  is  some- 
what different  in  this  country  from  what 
it  is  in  England.  It  is  adapted  to  our  cir- 
cumstances. it  Yeatcs,  R.  261  ; 4 Kent, 
Com.  76;  Walk.  Intr.  278;  7 John. 
Rep.  227;  2 llayw.  R.  339;  2 Ilayw. 
U.  110;  6 Munf.  R.  134;  1 Rand.  Rep. 
258  ; G Yerg.  Rep.  334.  Waste  is  either 
voluntary  or  permissive. 

3.  — § 1.  Voluntary  waste.  A volun- 
tary waste  is  an  act  of  commission,  as 
tearing  down  a house.  This  kind  of 
waste  ib  committed  iu  houses,  iu  timber, 
and  in  land.  It  is  committed  in  houses 
by  removing  wainscots,  floors,  benches, 
furnaces,  window-glass,  windows,  doors, 
shelves,  and  other  things  once  fixed  to 
the  freehold,  although  they  may  have 
been  erected  by  the  lessee  himself,  un- 
less they  wore  erected  for  the  purposes  of 
trade.  See  Fixlurtt $ Bac.  Ah.  Waste, 
C 6.  And  this  kind  of  waste  may  take 
place  not  only  in  nulling  down  houses, 
or  parts  of  them,  but  also  iu  changing 
their  forms,  as,  if  the  tenant  pull  down 
u house  and  erect  a new  one  in  the  place, 
whether  it  be  larger  or  smaller  than  the 
first,  2 Roll.  Ah.  815,  1.  33;  or  convert 
a parlour  intp  a stable ; or  a grist-mill 
into  a fulling-mill,  2 Roll.  Ahr.  814, 
815 ; or  turn  two  rooms  into  one,  2 Roll. 
Ah.  815, 1.  37.  The  building  of  a house 
where  there  was  none  before  is  said  to 
be  a waste,  Co.  Litt.  53,  a,  and  taking  it 
down  after  it  is  built,  is  a waste.  Com. 
Dig.  Waste,  D 2.  It  is  a general  rule 
that  when  a lessee  lias  annexed  any 
thing  to  the  freehold  during  the  term, 
and  afterwards  takes  it  away,  it  is  waste. 
3 East,  51.  This  principle  is  established 
in  the  French  law.  Lois  des  Bat.  part. 
2,  3,  art.  1 ; 18  Toull.  n.  457. 

4.  — But  at  a very  early  period  several 
exceptions  were  attempted  to  be  made  to 
this  rule,  which  were  at  last  effectually 
engrafted  upon  it,  in  favour  of  trade  and 
of  those  vessels  and  utensils,  which  are 
immediately  subservient  to  the  purposes  j 
of  trade.  Ibid. 


5.  — This  relaxation  of  the  old  rule 
lias  taken  place  Between  two  descriptions 
of  persons,  that  is,  between  the  landlord 
and  teuaut,  and  between  the  tenant  for 
life  or  tenant  in  tail,  and  the  remainder- 
man or  reversioner. 

6.  — As  between  the  landlord  and 
tenant  it  is  now  the  law,  that  if  the 
lessee  annex  any  chattel  to  the  house 
for  the  purpose  of  his  trade,  he  may  dis- 
unite it  during  the  continuance  of  his 
interest.  1 II.  B.  258.  But  this  rela- 
tion extends  only  to  erections  for  the 
purposes  of  trade. 

7.  — It  has  been  decided  that  a tenant 
for  years  may  remove  eider-mills,  orna- 
mental marble  chimney  pieces,  wainscots 
fixed  only  by  screws,  and  such  like.  2 
Bl.  Comm.  281,  note  by  Chitty.  A 
tenant  of  a farm  eanuot  remove  build- 
ings which  he  has  erected  for  the  pur- 
poses of  husbandry,  and  the  better 
enjoyment  of  the  profits  of  the  land, 
though  he  thereby  leaves  the  premises 
the  same  as  when  he  entered.  2 East, 
88;  3 Fast,  51;  0 Johns.  Rep.  5;  7 
Mi--  Rep.  188* 

8.  — Voluntary  waste  may  be  commit- 
ted on  timber,  and  iu  the  country  from 
which  we  have  borrowed  our  laws,  the 
law  is  very  strict.  In  Pennsylvania, 
however,  and  many  of  the  other  states, 
the  law  has  applied  itself  to  our  situa- 
tion, and  those  acts  which  in  England 
would  amount  to  waste,  are  not  so  ac- 
counted here.  Stark.  Ev.  part  4,  p. 
1607,  u. ; 3 Yeatcs,  251.  Where  wild 
and  uncultivated  land,  wholly  covered 
with  wood  and  timber,  is  leased,  the 
lessee  may  fell  a part  of  the  wood  and 
timber,  so  as  to  fit  the  land  for  cultiva- 
tion, without  being  liable  to  waste,  but 
be  cannot  cut  down  the  whole  so  as  per- 
manently to  injure  the  inheritance.  And 
to  what  extent  the  wood  and  timber  on 
such  laud  may  be  cut  down  without 
waste,  is  a question  of  fact  for  the  jury 
under  the  direction  of  the  court.  7 
Johns.  R.  227.  The  tenant  may  cut 
down  trees  for  tlie  reparation  of  the 
houses,  fences,  hedges,  stiles,  gates,  and 
the  like,  Co.  Litt.  53,  b;  and  for  making 
and  repairing  all  instruments  of  hus- 
bandry, as  ploughs,  carts,  harrows,  rakea^ 


WAS 


WAS 


6-15 


forks,  Ac.  Wood's  Inst.  344.  The  tenant 1 
may,  when  he  is  unrestrained  by  the  terms 
of  his  lease,  cut  down  timber,  if  there 
be  not  enough  dead  timber.  Corn.  Dig. 
Waste,  I)  5;  F.  N.  R.  50  M.  Where 
the  tenant,  by  the  conditions  of  his  lease, 
is  entitled  to  cut  down  timber,  he  is  re- 1 
strained  nevertheless  from  cutting  down 
ornamental  trees,  or  those  planted  for 
shelter,  6 Ves.  410,  or  to  exclude  ob- 
jects from  sight.  16  Ves.  375. 

0. — Windfalls  are  the  property  of  the  ' 
landlord,  for  whatever  is  severed  by  in- 
evitable necessity,  as  by  a tempest,  or 
by  a trespasser,  and  by  wrong,  belongs 
to  him  who  has  the  inheritance.  3 P. 
Wms.  2(58;  11  Rep.  81  j Rac.  Abr. 
Waste,  I)  2. 

10.  — Waste  is  frequently  committed 
on  cultivated  fields,  orchards,  gardens, 
meadows,  and  the  like.  It  is  proper 
here  to  remark  that  there  is  an  implied 
covenant  or  agreement  on  the  part  of 
the  lessee  to  use  a farm  in  a husbandman- 
like  manner,  and  not  to  exhaust  the  soil 
by  neglectful  or  improper  tillage.  5 
T.  It.  373.  See  6 Ves.  328.  It  is 
therefore  waste  to  convert  arable  to  wood 
laud  and  the  contrary,  or  meadow  to 
arable ; or  meadow  to  orchard.  Co. 
Lit t.  53,  b.  Cutting  down  fruit  trees, 
2 Roll.  Abr.  817, 1.  30,  although  planted 
by  the  tenant  himself,  is  waste ; and  it 
was  held  to  be  waste  for  an  outgoing 
tenant  of  garden  ground  to  plough  up 
strawberry  beds  which  he  had  bought  of 
a former  tenant  when  he  entered.  1 
Camp.  227. 

11.  — It  is  a general  rule  that,  when 
lands  are  leased  on  which  there  are  open 
mines  of  metal  or  coal ; or  pits  of  gravel, 
lime,  clay,  brick,  earth,  stone,  and  the 
like,  the  tenant  may  dig  out  of  such 
mines  or  pits,  Com.  Dig.  Waste,  I)  4. 
Rut  he  cannot  open  any  new  mines  or 
pits  without  being  guilty  of  waste,  Co. 
Litt.  53  b ; and  carrying  away  the  soil, 
is  waste.  Com.  Dig.  Waste,  I)  4. 

12.  — § 2.  Permissive  waste.  Permis- 
sive waste  in  houses  is  punishable  where 
the  tenant  is  expressly  bound  to  repair, 
or  where  he  is  so  hound  on  an  implied 
covenant.  Sec  2 Esp.  R.  51)0  ; 1 Esp. 
Rep.  277  j Rae.  Abr.  Covenant,  F.  It 


is  waste  if  the  tenant  suffer  a house 
leased  to  him  to  remain  uncovered  so 
long  that  the  rafters  or  other  timbers  of 
the  house  become  rotten,  unless  the 
house  was  uncovered  when  the  tenant 
took  possession.  Com.  Dig.  Waste,  1>  2. 

13.  — §3.  Of  remedies  for  waste.  The 
ancient  writ  of  waste  has  been  superseded. 
It  is  usual  to  bring  ease  in  the  nature  of 
waste  instead  of  the  action  of  waste,  as 
well  fur  permissive  as  voluntary  waste. 

14.  — Some  decisions  have  made  it 
doubtful  whether  an  action  on  the  ca.ie 
for  permissive  waste  can  he  maintained 
against  any  tenant  for  years.  See  1 New 
Rep.  200;  4 Taunt.  704;  7 Taunt. 
302 ; S.  C.  1 Moore,  100 ; 1 Saund. 
323,  a,  n.  (i).  Even  where  the  lessee 
covenants  not  to  do  waste,  the  lessor  has 
his  election  to  bring  either  an  action  on 
the  case,  or  of  covenant,  against  the 
lessee  for  waste  done  by  him  during  the 
term.  2 Rl.  Rep.  1111;  2 Saund.  252, 
c.  n.  In  an  action  on  the  case  in  the 
nature  of  waste,  the  plaintiff  recovers 
only  damages  for  the  waste. 

15.  — The  latter  action  has  this  advan- 
tage over  an  action  of  waste,  that  it  may 
be  brought  by  him  in  reversion  or  re- 
mainder for  life  or  years,  as  well  as  in 
fee  or  in  tail ; and  the  plaintiff  is  entitled 
to  costs  in  this  action,  which  he  cannot 
have  in  an  action  of  waste.  2 Saund. 

252,  m. 

See,  on  the  subject  in  general,  Woodf. 
Landl.  & T.  217,  eh.  9,  s.  1 ; Rae.  A hr. 
Waste;  Vin.  Abr.  Waste;  Com.  Dig. 
Waste;  Supp.  to  Ves.  jr.  50,  325,  441  ; 
1 Vern.  It.  23,  n. ; 2 Saund.  252,  a,  n. 
7;  259,  n.  11;  Arch.  Civ.  PI.  495;  2 
Sell.  Pr.  234;  3 Jil.  Com.  180,  note  by 
Chitty;  Arner.  Dig.  Waste;  Wharfc. 
Dig.  Waste. 

As  to  remedies  against  waste  by  in- 
junction. Sec  1 Vern.  It.  23,  n.  ; 5 P. 
Wins.  2C8,  n.  F;  1 Eq.  Cas.  Ab.  400; 
0 Ves.  787,  107,  419;  8 Ves.  70;  10 
Ves.  375 ; 2 Swanst.  251 ; 3 Madd. 
498;  Jacob’s  It.  70;  Drew,  on  Inj.  part 
2,  e.  1,  p.  134.  As  between  tenants  in 
common,  5 Taunt.  24;  19  Ves.  159; 
10  Ves.  132;  3 Rro.  C.  0.  622  ; 2 
Dick.  007  ; and  the  article  Injunction. 

As  to  remedy  by  writ  of  estrepement 
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to  prevent  waste,  see  Edrepement;  Woodf. 
Landl.  A T.  447  ; 2 V cates,  281;  4 
Smith's  Laws  of  Penn.  89 ; 3 PI.  Com. 
226. 

As  to  remedies  in  cases  of  fraud  in 
committing  waste,  see  IIov.  Fr.  ch.  7, 1 
p.226  to  288. 

WASTE  LOOK,  mm.  law,  is  a book 
used  among  merchants.  All  the  deal- 
ings of  I he  merchant  are  recorded  in 
this  book  in  chronological  order  as  they  ' 
occur. 

WATCH,  police.  To  watch  is  pro- 
perly speaking  to  stand  sentry  and  attend 
guard  during  the  night  time : certain 
officers  called  watchmen  are  appointed 
in  most  of  the  United  States  whose  duty 
it  is  to  arrest  all  persons  who  are  vio- 
lating the  law,  or  breaking  the  peace, 
(4.  v.)  Vide  1 Bl.  Com.  356 ; 1 Chit. 
Cr.  Law,  14,  20. 

WATCHMAN,  an  officer  in  many 
cities  and  towns  whose  duty  it  is  to 
watch  during  the  night  and  take  care  of 
the  pro|H>rty  of  the  inhabitants. 

2. — lie  possesses  generally  the  com- 
mon law  authority  of  a constable  (q.  v.) 
to  make  arrests,  where  there  is  reason- 
able ground  to  suspect  a felony,  though 
there  is  no  proof  of  a felony  having  been 
committed.  1 Chit.  Cr.  L.  24 ; 2 Hale, 
90;  Hawk.  B.  2,  c.  13,  s.  1,  &e. ; 1 
East,  P.  C.  303 ; 2 Inst.  52 ; Com.  l)ig. 
Imprisonment,  (II  4);  Dane’s  Ab.  In- 
dex, h.  t. ; 3 Taunt.  R.  14 ; 1 B.  & A. 
227;  Peake,  It.  89;  1 .Moody’s  Cr. 
Cas.  334;  l Esp.  It.  294;  and  vide 

Vvarc. 

WATER.  That  liquid  substance  of 
which  the  sea,  the  rivers,  and  creeks  arc 
composed. 

2.  — A pool  of  water,  or  a stream  or 
water  course  is  considered  as  part  of  the 
land,  hence  a pool  of  twenty  acres,  would 
pass  by  the  grant  of  twenty  acres  of  land, 
without  mentioning  the  water.  2 Bl. 
Com.  18;  2 N.  II.  ltcp.  255;  1 Wend. 
It.  255;  5 Paige,  R.  141;  2 N.  H. 
Rep.  371  ; 2 Brownl.  142;  5 Cowen, 
It.  216;  5 Conn.  R.  497 ; 1 Wend.  R. 
237.  A mere  grant  of  water  passes  only 
a fishery.  Co.  Litt.  4 b. 

3.  — Like  land,  water  is  distinguish- 
able into  different  parts,  as  the  sea, 


(q.  v.)  rivers,  (q.  v.)  docks,  (q.  v.) 
canals,  (q.  v.)  ponds,  (q.  v.)  and  sewers, 
(q.  v.) ; and  to  these  may  be  added  a 
water  course,  (q.  v.)  Vide  4 Mason,  It. 
397  ; River;  Water-course. 

Water  bailiff,  English  law , an  offi- 
cer appointed  to  search  ships  in  ports. 

Water  course.  This  term  is  ap- 
plied to  the  flow  or  movement  of  the 
water  in  rivers,  creeks  and  other  streams. 

2.  — In  a legal  sense  property  in  a 
water  course  is  comprehended  uuder  the 
general  name  of  land ; so  that  a grant 
of  land  conveys  to  the  grantee  not  only 
fields,  meadows,  and  the  like,  but  also 
all  the  rivers  and  streams,  which  natu- 
rally pass  over  the  surface  of  the  land. 

1 Co.  Litt.  4;  2 Brownl.  142;  2 N. 
Hump.  Rep.  255 ; 5 Wend.  Rep.  423. 

3.  — Those  who  own  land  bounding 
upon  a water  course,  are  denominated  by 
the  civilians  riparian  proprietors,  and 
this  convenient  term  has  been  adopted 
by  judges  aud  writers  on  the  common 
law.  Ang.  on  Water  Courses,  3 ; 3 Kent, 
Com.  354 ; 4 Mason’s  It.  397. 

4.  — Every  proprietor  of  lands  on  the 
banks  of  a river  has  naturally  an  equal 
right  to  the  use  of  the  water  which  flows 
in  the  stream  adjacent  to  his  lauds,  as  it 
was  wont  to  run  (eurrere  solcbat)  with- 
out diminution  or  alteration. 

5.  — No  proprietor  has  a right  to  use 
the  water  to  the  prejudice  of  other  pro- 

rietors,  above  or  below  him,  unless  he 

as  a prior  right  to  divert  it,  or  a title 
to  some  exclusive  enjoyment.  He  has 
no  property  in  the  water  itself,  but  a 
simple  usufruct  as  it  passes  along.  Aqua 
currit  H debet  currcre,  is  the  language  of 
the  law.  3 Rawle,  Rep.  84  ; 9 Co.  57,  b. 

6.  — Though  he  may  use  the  water 
while  it  runs  over  his  lands,  ho  cannot 
unreasonably  detain  it  or  give  it  another 
direction,  and  lie  must  return  it  to  its 
ordinary  channel  when  it.  leaves  his 
estate.  Without  the  consent  of  the  ad- 
joining proprietors  he  cannot  divert  or 
diminish  the  quantity  of  the  water, 
which  would  otherwise  descend  to  tho 
proprietor  below,  nor  throw  the  water 
back  upon  the  proprietor  above,  without 
a grant,  or  an  uninterrupted  enjoyment 
of  twenty  years,  whieh  is  evidence  of  it. 
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3 Kent,  Com.  353 ; 1 Wila.  R.  178  j 6 
East,  203;  1 Simon  A Stuart,  100;  2 
John.  Ch.  II.  102,  403;  4 Mass.  R. 
401  ; 17  John.  11.  321;  5 Ohio  R. 
322 ; 3 Fairf.  R.  407  ; 8 Grcenl.  R. 
20)8 ; 1 0 Pick.  Rep.  247  ; 1 Coxe’s  Rep. 
400;  Pig.  30,3,  4,  and  10;  Pothier, 
Traito  du  Contrat  do  Societe.  2e  app.  n. 
230,  237  ; Rell’a  Law  of  Scotland,  001 ; 
Ang.  on  Water  Courses,  12 ; 2 Conn. 
R.  384. 

7.  — When  there  arc  two  opposite 
riparian  proprietors,  each  owns  that  por- 
tion of  the  bed  of  the  river  which  is 
adjoining  his  land  usque  ad  Jilum  aqufr. ; 
or  in  other  words  to  the  thread  or  central 
line  of  the  stream,  Ilagr.  Tracts,  5 ; 
Holt's  Rep.  409  ; and  if  hydraulic  works 
be  erected  on  both  bauks,  each  is  entitled 
to  an  equal  share  of  the  water.  1 Paige’s 
Chane.  Rep.  448. 

8.  — The  water  can  only  be  used  by 
each  as  an  entire  stream,  iu  its  natural 
channel;  for  of  the  property  in  the 
water,  there  can  be  no  severance.  13 
John.  R.  212. 

0. — Rut  it  seems  that  when  an  island 
is  on  the  side  of  a river,  so  as  to  give  the 
riparian  owner  on  that  side  one  fourth  of 
the  water,  the  other  is  entitled  to  the 
whole  of  the  three-fourths  of  the  river. 
10  Wend.  Rep.  200.  See  also,  13  Mass. 
Rep.  507 ; 2 Caines’s  Cas.  87 ; and  9 
Pick.  R.  528;  3 Kent,  Comm.  344, 
345 ; 3 ltawle’s  R.  84 ; 2 Watts,  R. 
327;  8 Grcenl.  R.  138,  253;  9 Pick. 
Rep.  50;  10  Pick.  R.  348;  10  Wend. 
R.  107 ; Com.  Dig.  Action  for  Nui- 
sance, A ; 4 I).  & R.  583 ; S.  C.  2 R. 
& C.  910;  1 Cauipb.  R.  4G3;  6 East, 
R.  208  ; 1 Wils.  Rep.  174  ; 1 R.  A A. 
2 58-;  5 Taunt.  R.  454  ; 2 Esr>.  R.  070 ; 
2 Hill.  Abr.  c.  14,  10,  17;  Hara.N.  P. 
199;  1 Yin.  Ab.  557;  22  Yin.  Abr. 
525 ; 2 Chit.  Rl.  403,  u.  7 ; 3 Roll. 
140,  1.  40;  Lois  des  Rat,  part.  1,  c.  3, 
see.  1,  art.  3;  Crabb  on  R.  P.  § 398  to 
443.  Vide  River. 

Water  ordeal,  was  an  ancient  form 
of  trial,  now  abolished,  by  which  the 
accused,  tied  hand  and  foot,  were  east 
in  cold  water,  and  if  they  did  not  sink 
they  were  deemed  innocent ; or  they  were 
compelled  to  plunge  their  limbs  iu  hot 


water,  and  if  they  came  out  uuhurt,  they 
were  considered  iunoeent.  Vide  Ordeal. 

WAVESON.  This  name  is  given  to 
such  goods  as  after  shipwreck  appear 
upon  the  waves.  Jacob,  Law.  Diet.  h.  t. 

WAY,  estates,  a passage,  street  or 
road.  A right  of  way  is  a privilege 
whieh  an  individual,  or  a particular  de- 
scription of  persons  such  as  the  inhabit- 
ants of  a particular  place,  or  the  owners 
or  occupiers  of  such  place  may  have,  of 
going  over  another  persou’s  ground. 

2.  — It  is  au  incorporeal  hereditament 
of  a real  nature,  a mere  easement  en- 
tirely different  from  the  public  or  private 
roads. 

3.  — A right  of  way  may  arise,  1,  by 
prescription  aud  immemorial  usage.  2 
McCord,  447  ; 5 liar.  A John.  474.  Co. 
Litt.  113,  b;  Rr.  Chem.  2;  1 Roll.  Ab. 
936 ; 2,  by  grant ; 3 Lev.  305  ; 1 Ld. 
Raym.  75;  17  Mass.  410;  Crabb  on 
R.  P.  § 306  ; 3,  by  reservation ; 4,  by 
custom ; 5,  by  acts  of  the  legislature  ; 0, 
from  necessity,  when  a man’s  ground  is 
enclosed  and  completely  blocked  up,  so 
that  he  cannot  without  passiug  over  his 
neighbour’s  land  reach  the  public  road. 
For  example,  should  A grant  a piece  of 
land  to  R,  surrounded  by  land  belonging 
to  A ; a right  of  way  over  A's  land  passes 
of  necessity  to  R,  otherwise  he  could  not 
derive  any  benefit  from  the  acquisition. 
Vide  3 Rawle,  405;  2 Fairf.  It.  156; 
2 Ui»  208;  2 MoCord,  448 : 3 
McCord,  139;  2 Pick.  577;  14  Mass. 
50;  2 Hill,  S.  C.  R.  041  ; and  AW 
sit>/.  The  way  is  to  be  taken  where  it 
will  be  least  injurious  to  the  owner.  4 
Kent,  Com.  338. 

4.  — Lord  Coke  adopting  the  civil  law 
says  there  are  three  kind  of  ways.  1.  A 
foot-way,  called  iter  ; 2.  A foot-way  and 
horse-way  called  actus ; 3.  A cart- way, 
which  contains  the  other  two,  called  via. 
Co.  Littlet.  56  a ; Pothier,  Pandectm, 
lib.  8,  t.  3,  § 1 ; Dig.  8,  3 ; 1 Rro.  Civ. 
Law,  177  ; vide  Yelv.  142,  n;  lb.  104; 
Woodf.  Lundl.  A Ten.  544  ; 4 Kent, 
Comm.  337 ; Ayl.  Pand.  307 ; Cruise’s 
Dig.  tit.  24;  1 Taunt.  R.  279;  R.  AM. 
151;  1 Rail.  R.  58;  2 Hill.  Abr.  c. 
0 ; Crabb  on  Real  Prop.  § 300  to  397. 
Easement ; Servitude. 
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WAY  HILL,  contract*,  is  a writing 
in  which  is  set  down  the  uames  of  pas- 
sengers, who  are  carried  iu  a public  con- 
veyance, or  the  description  of  goods  sent 
with  a common  carrier  by  laud;  when 
the  goods  are  carried  by  water,  the  in- 
strument is  called  a bill  of  lading , (q.  v.) 

WAYS  AND  MEANS.  In  legisla- 
tive assemblies  there  is  usually  appointed 
a committee  whose  duties  are  to  inquire 
into,  and  pro]>oso  to  the  house,  the  ways 
and  means  to  Ihj  adopted  to  raise  funds 
for  the  use  of  the  government.  This 
body  is  called  the  committee  of  ways  and 
means. 

WEAR,  a great  dam  made  across  a 
river,  accommodated  for  the  taking  of 
fish,  or  to  convey  a stream  to  a mill. 
Jacob’s  Law  Diet.  h.  t.  Vide  Dam. 

WED.  A covenant  or  agreement; 
whence  a wedded  husband. 

WEEK.  Seven  days  of  time. 

2.  — The  week  commences  immediately 
after  twelve  o’clock  on  the  night  be- 
tween Saturday  and  Sunday,  and  ends  at 
twelve  o’clock,  seven  days  of  twenty- 
four  hours  each,  thereafter. 

3.  — The  first  day  of  the  week  is  called 
Sunday , fa.  v.);  the  second,  Monday; 
the  third,  Tuesday ; the  fourth,  Wednes- 
day ; the  fifth,  Thursday ; the  sixth, 
Friday;  and  theseveuth,  Saturday.  Vide 
4 Pet.  S.  C.  Rep.  361. 

WEIGH  AGE,  mer.  law.  In  the 
English  law  it  is  a duty  or  toll  paid  for 
weighing  merchandize ; it  is  called  tro- 
nayc , (q.  v.)  for  weighing  wool  at  the 
king’s  beam,  or  pc&uyc,  for  weighing 
other  avoirdupois  goods.  2 Chit.  Com. 
Law,  16. 

WEIGHT,  is  a quality  in  natural 
bodies,  by  which  they  tend  towards  the 
centre  of  the  earth. 

2.  — Under  the  article  Mnasunt,  (q.  v.) 
it  is  said  that  by  the  constitution  con- 
gress possess  the  power  “ to  fix  the 
standard  of  weights  and  measures,”  and 
that  this  power  has  not  been  exercised. 

3.  — The  weights  now  generally  used 
in  the  United  .States  are  the  same  as 
those  of  England  ; they  are  of  two  kinds  : 

1.  AVOIRDUPOIS  WEIGHT. 

1st.  Used  iu  almost  all  commercial 
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transactions,  and  in  the  common  dealings 
of  life. 

27JA  graius=l  dram. 

16  drams =1  ounce. 

16  ounces  =1  pound,  (lb.) 

28  pounds*  1 quarter,  (qr.) 

4 quarters =1  hundred  wt.  (cwt.) 

20  hundred  weight*  1 ton. 

2d.  Used  for  meat  and  fish. 

8 pounds*  1 stone. 

3d.  Used  in  the  wool  trade. 

Cwt,  qr.  lb. 

7 pounds  = 1 clove. 

14  pounds  = 1 stone  = 0 0 14 
2 stones  = 1 fix!  =01  0 

61  tods  = 1 wey  = 1 2 14 

2 weys  = 1 sack  = 31  0 

12  sacks  = 1 last  = 39  0 0 

4th.  Used  for  butter  and  cheese. 

8 pounds*  1 clove. 

56  pounds*  l firkin. 

2.  TROY  WEIGHT. 

24  grains*  1 pennyweight. 

20  pennyweights*  1 ounce. 

12  ounces*  1 pound. 

4.  — These  are  the  denominations  of 
troy  weight  when  used  for  weighing  gold, 
silver,  and  precious  stones,  exeept  dia- 
monds. Troy  weight  is  also  used  by 
apothecaries  in  compounding  medicines; 
and  by  them,  the  ounce  is  divided  into 
eight  drams,  and  the  dram  into  three 
scruples,  so  that  the  latter  is  equal  to 
twenty  grains.  For  scientific  purposes, 
the  grain  only  is  used,  and  sets  of 
weights  are  constructed  in  decimal  pro- 
gression, from  10,000  grains  downward 
to  one  hundredth  of  a grain.  The  caret 
used  for  weighing  diamonds,  is  three  and 
one  sixth  graius. 

5.  — A short  account  of  the  French 
weights  and  measures  is  given  under  the 
article  Measure. 

Wbioht  of  evidence.  This  phrase  is 
used  to  signify  that  the  proof  on  one  side 
of  a cause  is  greater  than  on  the  other. 

2. — When  a verdict  has  been  rendered 
agaiust  the  weight  of  the  evidence,  the 
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court  limy,  on  this  ground,  grant  a new 
trial,  but  the  court  will  exercise  this 
power  not  merely  with  a cautious  but  a 
strict  and  sure  judgment,  before  they 
send  the  ease  to  a second  jury. 

3. — The  general  rule,  under  such  cir- 
cumstances, is,  that  the  verdict  once 
found  shall  stand  : the  setting  aside  is 
the  exception,  and  ought  to  be  an  excep- 
tion of  rare  and  almost  singular  occur- 
rence. A new  trial  will  be  granted  on 
this  ground  for  either  party  ; the  evi- 
dence however,  is  not  to  be  weighed  in 
golden  scales.  2 II  odg.  R.  125:  S.  C. 

3 Biugh.  N.  C-  109;  Gilp.  856;  4 
Y cates,  437;  3 Greenl.  276;  8 Pick. 
122;  5 Wend.  595;  7 Wend.  380;  2 
Vir.  Cas.  235. 

WELCH  MORTGAGE,  Engl,  law, 

contracts,  is  a species  of  security  which 
jmrtnkes  of  the  nature  of  a mortgage,  as 
there  is  a debt  due,  and  au  estate  is 
given  as  a security  for  the  repayment, 
but  differs  from  it,  in  the  circumstances 
that  the  rents  and  profits  are  to  be  re- 
ceived without  account  till  the  principal 
money  is  paid  off,  and  there  is  no  remedy 
to  enforce  payment,  while  the  mortgagor 
has  a perpetual  power  of  redemption. 

2. — It  is  a species  of  ctvum  vadium. 
Strictly,  however,  there  is  this  distinc- 
tion between  a Welch  mortgage  and  a 
vi nun  radium.  In  the  latter  the  rents 
and  profits  of  the  estate  are  applied  to 
the  discharge  of  the  principal,  after  pay- 
ing the  interest ; while  in  the  former  the 
rents  and  profits  are  received  iu  satisfac- 
tion of  his  interest  only.  1 Pow.  Mortg. 
873,  a. 

WELL.  A hole  dug  in  the  earth  in 
order  to  obtain  water. 

2. — The  owner  of  the  estate  has  a 
right  to  dig  in  his  own  ground,  at  such 
a distance  as  is  permitted  by  law,  from 
bis  neighbour’s  laud  ; he  is  not  restricted 
as  to  the  size  or  depth,  and  is  not  liable 
to  any  action  for  rendering  the  well  of 
his  neighbour  useless  by  so  doing.  Lois 
des  Rat.  part.  l,c.  3,  sect.  2,  art.  2,  §2. 

WERE.  The  name  of  a fine  among, 
the  Saxons  imposed  upon  a murderer. 

2. — The  life  of  every  man,  not  except- 
ing  that  of  the  king  himself,  was  esti- 
mated at  a certain  price,  which  was  called  t 


the  were,  or  acstimatio  capitis.  The 
amount  varied  according  to  the  dignity 
of  the  person  murdered.  The  price  of 
wounds  was  also  varied  according  to  the 
nature  of  the  wound,  or  the  member 
injured. 

WERGILD  or  WEREGILD,  old 
Engl.  laic.  The  price  which  in  a bar- 
barous age,  a person  guilty  of  homicide 
or  other  euormous  offence  was  required 
to  pay,  instead  of  receiving  other  punish- 
ment. 4 Bl.  Com.  188.  See  for  the 
etymology  of  this  word,  and  a tariff  which 
was  paid  for  the  murder  of  the  different 
classes  of  men,  Guizot,  Essais  sur  I'his- 
toire  de  France,  Essai  4umc,  c.  2,  § 2. 

W ET HER.  A castrated  ram , at  least 
one  year  old ; in  an  indictment  it  may 
be  called  a sheep.  4 Car.  & Payne,  210; 
19  Engl.  Com.  Law  Rep.  351. 

WHALER,  mar.  law,  a vessel  em- 
ployed in  the  whale  fishery. 

2. — It  is  usual  for  the  owner  of  the 
vessel,  the  captain  and  crew  to  divide 
the  profits  in  just  proportions  under  an 
agreement  similar  to  the  coutract  Di 
Colonua,  (q.  v.) 

WHARF,  is  a space  of  ground  arti- 
ficially prepared  fur  the  reception  of 
merchandise  from  a ship  or  vessel,  so  as 
to  promote  the  convenient  loading  and 
discharge  of  such  vessel. 

WHARFAGE,  is  the  money  paid  for 
landing  goods  upon,  or  loading  them  from 
a wharf.  Dane’s  Ah.  Index,  h.  t. 

WHARFINGER,  one  who  owns  or 
keeps  a wharf,  for  the  purpose  of  receiv- 
ing and  shipping  merchandise  to  or  from 
it,  for  hire. 

2.  — Like  a warehouseman,  (q.  v.)  a 
wharfinger  is  responsible  for  ordinary 
neglect,  and  is  therefore  required  to  tako 
ordinary  care  of  goods  entrusted  to  him 
as  such.  The  responsibility  of  a whar- 
finger begins  when  lie  acquires,  and  ends 
when  he  ceases  to  have  the  custody  of 
the  goods  in  that  capacity. 

3.  — When  he  begins  and  ceases  to 
have  such  custody  depends  generally 
upon  the  usages  of  trade  and  ot  the  bu- 
siness. When  goods  are  delivered  at  a 
wharf,  and  the  wharfinger  has  agreed, 
expressly,  or  by  implication,  to  take  the 
custody  of  them,  his  responsibility  com- 
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mcnccs ; but  a more  delivery  at  the  | 
wharf,  without  such  absent,  does  not 
make  him  liable.  3 Campb.  It.  414;  4 
Campb.  It.  7 2 ; 0 Cowon,  K.  757.  When 
good*  are  in  the  wharfinger’s  possession 
to  be  sent  on  board  of  a vessel  for  a 
voyage,  as  soon  as  he  delivers  the  pos- 1 
session  and  the  care  of  them  to  the  pro- 
per officers  of  the  vessel,  although  they  ' 
are  uot  actually  removed,  he  is,  by  the  ’ 
usages  of  trade,  deemed  exonerated  from 
any  further  responsibility.  5 Esp.  It.  I 
41;  Story,  Bailm.  § 453;  Abbott  on! 
Shipp.  226 ; iMolloy,  B.  2,  c.  2,  s.  2 
ltoccus,  Not.  88  ; Dig.  0,  4,  3. 

WHEEL.  The  punishment  of  the 
wheel  was  formerly  to  put  a criminal  on 
a wheel,  and  then  to  break  his  bones 
until  he  expired.  This  barbarous  pun- 
ishment  was  never  used  in  the  United 
States,  and  it  has  been  abolished  in  al- 
most every  civilized  country. 

WHELPS.  The  young  of  certain 
animals  of  a base  nature,  or  /era  natura. 

2.  — It  is  a rule  that  when  uo  larceny 
can  be  committed  of  any  creatures  of  a 
base  nature,  which  are  /me  natura , 
t hough  tamo  and  reclaimed,  it  cannot  be 
committed  of  the  young  of  such  crea- 
tures in  the  nest,  kennel,  or  den.  3 Inst. 
1011 ; 1 Russ.  on  Cr.  153. 

3.  — The  owner  of  the  land  is,  how- 
ever, considered  to  have  a qualified  pro- 
perty in  such  animals,  ratione  impotent  ia. 
2 111.  Com.  304. 

WHEN,  at  which  time,  in  will*, 
standing  by  itself  unqualified  and  unex- 
plained, this  is  a word  of  condition  de- 
noting the  time  at  which  the  gift  is  to 
commence.  6 Yes.  243 ; 2 Mcriv.  286. 

2. — The  context  of  a will  may  show 
that  the  word  when  is  to  be  applied  to 
the  possession  only,  uot  to  the  vesting  of 
a legacy ; but  to  justify  this  construc- 
tion, there  must  be  circumstances,  or 
other  expressions  in  the  will  showing 
such  to  have  been  the  testator’s  intent. 
7 Vcs.  422;  11  Ves.  230;  Coop.  145; 
11  Vcs.  431);  3 Bro.  C.  C.  471.  For 
the  effect  of  the  word  when  in  contracts 
and  in  wills  in  the  French  law,  see  G 
Tmill.  n.  620. 

When  and  where.  These  words  are 
used  in  a plea  when  full  defence  is  made  : 


the  form  is,  lt  when  and  where  it  shall 
behove  him.”  This  acknowledges  the 
jurisdiction  of  the  court.  1 Chit.  PI. 
*414. 

WHIPPING,  punishment.  The  in- 
flict iou  of  stripes. 

2.  — This  mode  of  punishment,  which 
is  still  practised  in  some  of  the  states,  is 
a relict  of  barbarism ; it  has  yielded  in 
most  of  the  middle  and  northern  states 
to  the  peuitentiary  system. 

3.  — The  punishment  of  whipping,  so 
far  as  the  same  was  provided  by  the  laws 

I of  the  United  States,  was  abolished  by 
, the  act  of  congress  of  28  February,  1830, 
s.  5.  Vide  1 Chit.  Cr.  Law,  796; 
Dane’s  Ab.  Index,  h.  t. 

WHITE  PERSONS.  The  acts  of 
congress  which  authorize  the  naturaliza- 
tion of  aliens,  confine  the  description  of 
such  aliens  to  free  white  persons. 

2.  — This  of  course  excludes  the  Afri- 
can race  when  pure,  but  it  is  not  easy  to 
say  what  shade  of  colour  or  mixture  of 
blood  will  make  a white  person. 

3.  — The  constitution  of  Pennsylvania, 
as  amended,  contiucs  the  right  of  citi- 
zenship to  free  white  persons ; and  these 
words,  white  jtersons,  or  similar  words, 
are  used  id  most  of  the  constitutions  of 
the  southern  states,  in  describing  the 
electors. 

White  rent,  English  law,  wore 
rents  paid  in  silver,  and  called  white 
rents  or  redditus  a/hi , to  distinguish 
them  from  other  rents  which  were  not 
I>aid  in  money.  2 Inst.  19.  Yide  Alba 
Jirma. 

WHOLE  BLOOD.  Being  related 
by  both  the  father  and  mother’s  side; 
this  phrase  is  used  in  contradistinction 
to  half  bloody  (q.  v.)  which  is  relation 
ouly  on  one  side.  See  Blood . 

WIDOW.  An  unmarried  woman 
whose  husband  is  dead. 

2. — In  legal  writings,  widow  is  an 
addition  given  to  a woman  who  is  un- 
married and  whose  husband  is  dead. 
The  addition  of  spinster  is  given  to  a 
woman  who  never  was  married.  Lovel. 
on  Wills,  269.  See  Addition.  As  to 
the  rights  of  a widow,  see  Dower. 

WIDOW'S  CHAMBER,  Enyl.  law. 
In  London,  the  apjuircl  of  a widow  and 
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the  furniture  of  her  chamber,  left  by 
her  deceased  husband,  is  so  called,  and 
the  widow  is  entitled  to  it.  2 131.  Com. 
518. 

WIDOWHOOD.  The  state  of  a man 
whose  wife  is  dead,  or  of  a woman  whose 
husband  is  dead.  In  general  there  is 
no  law  to  regulate  the  time  duriug  which 
a man  must  remain  a widower,  or  a wo- 
man a widow,  before  they  marry  a second 
time.  The  term  widowhood  is  mostly 
applied  to  the  state  or  condition  of  a 
widow. 

WIDOWER.  A man  whoso  wife  is 
dead.  A widower  has  a right  to  admin- 
ister to  his  wife’s  separate  estate,  and  as 
her  administrator  to  collect  debts  duo  to 
her,  generally  for  his  own  use. 

WIFE,  domestic  relations,  a woman 
who  has  a husband. 

2.  — A wife,  as  such,  possesses  rights 
and  is  liable  to  obligations.  These  will 
be  considered.  1st.  She  may  make  con- 
tracts by  the  purchase  of  real  estate  for 
her  own  benefit,  unless  her  husband  ex- 
pressly dissents.  6 Biuu.  R.  427.  And 
she  is  entitled  to  a legacy  directly  given 
to  her  for  her  separate  use.  0 8erg.  & 
Rawle,  R.  467.  In  some  places,  by  sta- 
tutory provision  she  may  act  as  a feme 
sole  trader,  and  as  such  acquire  personal 
property.  2 Serg.  & Rawle,  R.  2*9. 

3.  — 2d.  She  may  in  Pennsylvania, 
and  in  most  other  states,  convey  her  in- 
terest in  her  own  or  her  husband's  lands 
by  deed  acknowledged  in  a form  pre- 
scribed by  law.  8 Dowl.  R.  630. 

4.  — 3d.  She  is  under  obligation  to 
love,  honour  and  obey  her  husband,  and  I 
is  bound  to  follow  him  wherever  he  may 
desire  to  establish  himself,  5 N.  S.  60 ; 
(it  is  presumed  not  out  of  the  bounda- 
ries of  the  United  States,)  unless  the 
husband,  by  acts  of  injustice  and  such 
as  are  contrary  to  his  marital  duties, 
renders  her  life  or  happiness  insecure. 

5.  — 4th.  She  is  not  liable  for  any  ob- 
ligations she  enters  into  to  pay  money  on 
any  contract  she  makes,  while  she  lives 
with  her  husband ; she  is  presumed  in 
such  case  to  act  as  the  agent  of  her  hus- , 
band.  Cliitty,  Contr.  43. 

6.  — 5th.  The  incapacities  of  femes 
covert,  apply  to  their  civil  rights,  and  j 


are  intended  for  their  protection  and  in- 
terest. Their  political  rights  stand  upon 
different  grounds,  they  can,  therefore, 
I acquire  and  lose  a national  character. 
These  rights  stand  upon  the  general 
principles  of  the  law  of  nations,  llarp. 
Eq.  R.  5;  3 Pet.  R.  242. 

7. — 6th.  A wife  like  all  other  per- 
sons, when  she  acts  with  freedom,  may 
be  punished  for  her  criminal  acts.  Rut 
the  law  presumes,  when  she  commits  in 
his  presence  a crime,  not  malum ■ in  se, 
j as  murder  or  treason,  that  she  acts  by 
the  command  and  coercion  of  her  hus- 
band, and,  upon  this  ground,  she  is  ex- 
empted from  punishment.  Rose,  on  Cr. 
Kv.  785.  Rut  this  is  only  a presumption 
| of  law,  and  if  it  appears,  upon  the  evi- 
dence, that  she  did  not  in  fact  commit 
j the  act  under  compulsion,  but  was  her- 
self a principal  actor  and  inciter  in  it, 
she  may  be  punished.  1 Hale,  P.  C. 
516;  1 Russ,  on  Cr.  16,  20.  Vide 
Contract;  Divorce ; Husband;  Incapa* 
city  ; Marriage;  Necessaries;  Parties  to 
action*;  Pomn  to  contracts;  Women, 

WIFE’S  EQUITY.  By  this  phrase 
is  understood  the  equitable  right  of  a 
wife  to  have  settled  upon  her  and  her 
children  a suitable  provision  out  of  her 
personal  estate  in  the  hands  of  a trustee, 
as,  for  example,  in  those  of  an  executor 
or  administrator.  1 Meigs,  R.  551 ; 5 
John.  Ch.  R.  464;  1 Beav.  R.  593; 
Shelf,  on  M.  A Div.  605. 

WILD  ANIMALS,  arc  animals  in  a 
state  of  nature ; animals  ferae  natuixc. 
Vide  Animals;  Ferre  nature*. 

WILFULLY,  intentionally. 

2.  — In  charging  certain  offences  it  is 
required  that  they  should  be  stated  to  be 
wilfully  done.  Arch.  Cr.  1*1.  51,  58; 
Leach’s  Cr.  L.  556. 

3.  — In  Pennsylvania  it  has  been  de- 
cided that  the  word  maliciously  was  an 
equivalent  for  the  won!  wilfully,  in  an 
indictment  for  arson.  5 Whart.  R.  427. 

WILL,  criminal  law.  The  power  of 
the  mind  which  directs  the  actions  of  a 
man. 

2. — In  criminal  law  it  is  necessary 
that  there  should  be  an  act  of  the  will 
to  commit  a crime,  for  unless  the  act  is 
wilful  it  is  no  oflcuce. 
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3.  — It  is  tlie  consent  of  the  will  which 
renders  human  actions  commendable  or 
culpable,  and  where  there  is  no  will  there 
can  be  no  transgression. 

4.  — The  defect,  or  want  of  will  may 
be  classed  as  follows: — 1.  Natural,  as 
that  of  infam  y ; *2.  Accidental,  namely, 
1st,  dementia;  *2d,  casualty  or  chance; 
3d,  ignorance,  (<|.  v.)  3.  Civil,  namely, 
1st,  civil  subjection;  *2d,  compulsion; 
3d,  necessity;  Ith,  well  grounded  fear. 
Kale's  J\  C.  c.  2;  Ilawk.  i\  C.  book  1, 
c.  1. 

Will  or  testament,  is  the  legal 
declaration  of  a man’s  intentions  of  what 
he  wills  to  be  performed  after  his  death. 
Co.  Utt.  Ill  ; Swinb.  Pt.  1,  s.  II.  1 ; 
Shep.  Touch.  31)8;  Bac.  Abr.  Wills,  A. 

2.  — 'I’lie  terms  will  and  testament  are 
synonymous,  and  they  are  used  indiffer- 
ently by  common  lawyers,  or  one  for 
another.  Swinb.  pt.  1,  s.  I.  5;  Bac. 
Ab.  Wills,  A.  Civilians  use  the  term 
testament  only.  See  Testament. 

3.  — There  are  live  essential  requisites 
to  make  a good  will. 

4.  — 1.  The  testator  must  be  legally 
capable  of  making  a will.  Generally  all 
persons  who  may  make  valid  contracts 
can  dispose  of  their  property  by  will. 
See  Parties  to  contracts.  This  act  re- 
quires a power  of  the  mind  freely  to  dis- 
pose of  property.  Infants,  because  of 
their  tender  age,  aud  married  women,  on 
account  of  the  supposed  influence  and 
control  of  their  husbands,  havo  no  capa- 
city to  make  a will,  with  these  excep- 
tions, that  infants  at  common  law  may 
dispose  of  t licir  personal  estate,  the  males 
when  over  fourteen  years  of  age,  and  the 
females,  when  over  twelve ; this  rule  in  ! 
relation  to  infants  is  not  uniform  in  the 
United  States.  Swinb.  pt.  2,  s.  2 ; Bac. 
Ab.  Wills,  B.  Persons  devoid  of  under- 
standing, as  idiots,  and  lunatics,  cannot 
make  a will. 

5.  — 2.  The  testator  at  the  time  of 
making  his  will,  must  have  animum  tes- 
Unidi , or  a serious  intention  to  make 
such  will.  If  a man  therefore  jestiugly 
or  boast ingly  and  not  seriously,  writes  or 
says  that  such  a person  shall  have  his 

SmxIs  or  he  his  executor,  this  is  no  will, 
uc.  Ab.  Wills,  C ; Com.  Dig.  Kstatcs  j 


by  Devise,  D 1.  Sec  4 »Serg.  & Bawle, 
i 545;  3 Yeates,  324;  5 Binu.  490;  1 
Des.  R.  543. 

6.  — 3.  The  mind  of  the  testator  in 
making  bis  will  must  be  free,  and  not 
moved  by  fear,  fraud  or  flattery.  In  such 
cases  the  will  is  void  or  at  least  voidable. 
Bac.  Ab.  Wills,  C ; sec  3 Serg.  & Rawle, 
269.  Vide  Influence. 

7.  — 1.  There  must  be  a person  to 
take,  capable  of  taking ; for  to  render  a 
devise  or  bequest  valid  there  must  be  a 
donee  in  cw,  or  in  rerum  natura,  and 
one  that  shall  have  cajsieity  to  take  the 
thing  given,  when  it  is  to  vest,  or  the 
gift  shall  be  void.  Plowd.  345.  8eo 
Legato  >\ 

8.  — 5.  The  will  must  be  put  in  pro- 
per form.  Wills  are  either  written,  or 
nuncupative. 

9.  — 1.  A will  in  writing  must  be,  1, 
written  on  paper  or  parchment ; it  may 
be  in  any  language,  and  in  any  character, 
provided  it  can  be  read  or  understood. 
2.  It  must  be  sigued  by  the  testator 
or  some  person  authorized  by  him ; but 
a sealing  has  been  held  to  1x5  a suffi- 
cient signing.  2 Str.  764.  But  see  3 
IjCv.  U.  1 ; 1 Const.  K.  343;  18  Vcs. 
R.  183;  2 Ball  & B.  104;  5 Mood.  It. 
484,  and  article  To  sii/n.  And  it  ought 
to  be  signed  by  the  attesting  witnesses. 
In  some  states  three  witnesses  are  re- 
quired, who  should  sign  the  will  as  such 
at  the  request  ami  in  the  presence  of  the 
testator  ami  of  each  other.  This  for- 
mality should  generally  be  pursued,  as 
the  testator  may  have  lands  in  such 
states  which  would  not  pass  without  it. 
See  as  to  the  attestation  of  wills,  Bac. 
Ab.  Wills,  1);  Rob.  on  Wills,  c.  1,  part 
15.  3.  It  must  be  published,  that  is  the 
testator  must  do  some  act  from  which  it 
can  be  concluded  that  he  intended  the 
instrument  to  operate  as  his  will.  6 
Cruise,  79;  4 Burn’s  Keel.  Law,  119. 
As  to  the  republication  of  wills,  see  Bac. 
Abr.  Wills,  D 3 ; ami  article  PuUiration. 
4.  To  make  a good  will  of  g<x>ds  and  chat- 
tels there  must  be  an  executor  named  in 
it,  otherwise  it  will  be  a codocil  only,  and 
the  party  is  said  to  die  intestate ; in  such 
a case  administration  must  be  granted. 
Bac.  Abr.  Wills,  D 2. 
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10.  — 2.  A nuncupative  will  or  testa-' 
ment,  is  a verbal  declaration  by  a tes- 
tator of  his  will  before  a competent 
number  of  legal  witnesses. 

1 1 .  — Before  the  statute  of  frauds  they 
were  very  common,  but  by  that  statute,  I 
(29  C.  II.  c.  3,)  whieli  has  been  sub- 
stantially adopted  in  a number  of  the  I 
states,  these  wills  were  laid  under  many  ' 
restrictions.  Vide  Dane's  Ab.  chap.  127, 
a.  2 ; 3 llarr.  A John.  208 ; (i  Munf.  B. 
123 ; 1 Munf.  It.  456;  4 lien.  & Munf. 
91-100. 

12.  — In  New  York  nuncupative  wills 
have  been  abolished,  except  made  by  a 
soldier  while  in  actual  military  service, 
or  by  a mariner  while  at  sea.  2 New 
York  Keviscd  Statutes,  00,  sec.  22.  As 
to  nuncupative  wills  in  Louisiana,  see 
Testament  nuncuj/utive  ; and  Civil  Code 
of  Louisiana,  article  1574. 

13.  — It  is  a rule  that  the  last,  will  re- 
vokes all  former  wills,  it  follows  then 
that  a man  cannot  by  any  testamentary 
act  impose  upon  himself  the  inability  of 
making  another  inconsistent  with  and 
revoking  the  first  will.  Bac.  Ab.  Wilis, 
E;  Swinb.  pt  7,  s.  14. 

14.  — A will  voluntarily  and  inten- 
tionally made  by  a competent  testator,  ac- 
cording to  the  form  required  by  law,  may 
be  avoided,  1st,  by  revocation,  see  Revo- 
calion ; Bac.  Abr.  Wills,  ( t 1 ; Vin.  Abr. 
Devise,  P;  1 Rolle,  Ab.  615;  Com.  Dig. 
Estates  by  Dev.  F;  and,  2dly,  by  fraud. 

15.  — Among  the  civilians  they  have 
two  other  kinds  of  wills,  namely:  the 
mystic,  which  is  a will  enveloped  in  a 
paper  and  sealed,  and  the  witnesses  attest 
that  fact;  the  other  is  the  obxjrajthir, 
which  is  wholly  written  by  the  testator 
himself.  See  Testament. 

As  to  wills  ami  testaments,  see  Swin- 
burne on  Wills;  Roberts  on  Wills; 
Lovelass  on  Wills;  Roper  on  Legacies; 
Lowndes  on  Legacies;  Will,  on  Ex.  pt. 
1;  Yrin.  Abr.  Devise;  Rolle’s  Abr.  De- 
vise ; Bac.  Abr.  Wills  and  Testaments ; 
Com.  Dig.  Estates  by  Devise;  Ncls.  Abr. 
h.  t. ; Amer.  Dig.  Wills;  Wliart.  Dig. 
Wills;  Toll,  on  Executors;  Off.  Ex.; 
Orph.  Legacy;  Touehst.  cb.  23;  Civil 
Code  of  Louisiana,  B.  3,  tit.  2 ; and  the 
articles  Devise ; legacy  ; Testament. 
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WINCHESTER  M EASURE.  The 
standard  measure  originally  kept  at  Win- 
chester, in  England. 

W I NIK  )W.  An  opening  made  in  the 
wall  of  a house  to  admit  light  and  air, 
and  to  enable  those  who  arc  in  to  look 
out. 

2.  — The  owner  has  a right  to  make  as 
many  windows  in  his  house  when  not 
built  on  the  line  of  his  property  as  ho 
may  deem  proper,  although  by  so  doing 
lie  may  destroy  the  privacy  of  his  neigh- 
bours. Bac.  Ah.  Actions  in  geueral,  B. 

3.  — In  cities  and  towns  it  is  evident 
that  the  owner  of  a house  cannot  open 
windows  in  the  partition  wall  without 
the  consent  of  the  owner  of  the  adjoin- 
ing  property,  unless  ho  possesses  the 
right  of  having  ancient  lights,  (q.  v.) 

WISCONSIN.  The  name  of  one  of 
the  new  states  of  the  United  States  of 
America. 

2.  — The  constitution  of  Wisconsin 
was  adopted  by  a convention,  at  Madison, 
on  the  first  day  of  February,  1848. 

3.  — The  right  of  suffrage  is  vested  by 
the  third  article  of  the  constitution,  us 
follows. 

Sect.  1.  Every  male  person  of  the  ago 
of  twenty  one  years  or  upwards,  belong- 
ing to  either  of  the  following  classes, 
who  shall  have  resided  in  this  state  for 
one  year  next  preceding  any  election, 
shall  be  deemed  a qualified  elector  at 
such  election. 

1st.  White  citizens  of  the  United 
States. 

2d.  White  persons  of  foreign  birth 
who  shall  have  declared  their  intention 
to  become  citizens,  conformably  to  the 
laws  of  the  United  States  on  the  sub- 
! ject  of  naturalization. 

3d.  Persons  of  Indian  blood  who  have 
once  been  declared  by  law  of  congress  to 
be  citizens  of  the  United  States,  any  sub- 
sequent act  of  congress  to  the  contrary 
notwithstanding. 

| 4th.  Civilized  persons  of  Indian  de- 
scent, not  members  of  any  tribe;  /Vo- 
vifled , that  the  legislature  may  at  any 
time  extend  by  law  the  right  of  suffrage 
to  persons  not  herein  enumerated,  but 
no  such  law  shall  be  in  force  until  the 
same  shall  have  been  submitted  to  a vote 
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of  the  people  at  a general  election,  and 
approved  by  a majority  of  all  the  votes 
cast  at  sush  election. 

Sect.  2.  No  person  under  guardianship, 
non  compos  mentis,  or  insane,  shall  be 
qualified  to  vote  at  any  election  ; nor 
shall  any  person,  convicted  of  treason  or 
felony,  bo  qualified  to  vote  at  any  elec- 
tion, unless  restored  to  civil  rights. 

Sect.  3.  All  votes  shall  be  given  by 
ballot,  except  for  such  township  officers 
as  may  by  law  be  directed  or  allowed  to 
be  otherwise  chosen. 

Sect.  4.  No  person  shall  bo  deemed 
to  have  lost  his  residence  in  this  statu 
by  reason  of  absence  on  business  of  the 
United  States  or  of  this  state. 

Sect.  5.  No  soldier,  seaman  or  marine, 
in  the  army  or  navy  of  the  United 
States,  shall  be  deemed  a resident  in 
this  state,  in  consequence  of  being  sta- 
tioned within  the  same. 

Sect.  (i.  Laws  may  bo  passed  ex- 
cluding from  the  right  of  suffrage  all 
persons  who  have  been,  or  may  be  con- 
victed of  bribery,  or  larceny,  or  any  in- 
famous crime,  and  depriving  every  person 
who  shall  make  or  become  directly  or 
indirectly  interested  in  any  bet  or  wager 
depending  upon  the  result  of  an)'  elec- 
tion, of  the  right  to  vote  at  such  elec- 
tion. 

4.  — The  fourth  article  vests  the  by  il- 
lative power  in  a senate  and  assembly. 
These  will  be  separately  considered,  by 
taking  a view,  1,  of  the  senate  j and,  2, 
of  the  assembly. 

5.  — § 1 . The  senate.  It  will  be  pro- 
per to  examine,  first,  the  qualification  of 
the  seuators  ; secondly,  the  time  of  their 
election ; third,  the  duration  of  their 
office  ; fourth,  the  number  of  senators. 

6.  — 1.  The  senators  must  have  resided 
one  year  within  the  state,  and  be  quali- 
fied electors  in  the  district  which  t hey  may 
be  chosen  to  represent.  Sect.  0. 

7.  — 2.  Senators  are  elected  on  the 
Tuesday  following  the  first  Monday  of 
November  by  the  qualified  electors  of  the 
several  districts.  One  half  every  year. 

8.  — 3.  They  hold  their  office  for  two 
years. 

9.  — 4.  The  senate  shall  consist  of  a 
number  of  members  not  more  than  one 


third,  nor  less  than  one  fourth  of  the 
number  of  the  members  of  the  assembly. 
Sect  2. 

10.  — § 2.  The  assembly  will  be  con- 
sidered in  the  same  order. 

11.  — 1.  Members  of  the  assembly 
must  have  resided  one  year  in  the  state, 
and  bo  qualified  electors  for  the  district 
for  which  they  may  be  chosen. 

12.  — 2.  Members  of  assembly  are 
elected  at  the  same  time  senators  are 
elected. 

13.  — 3.  They  arc  elected  annually. 

14.  — 4.  The  number  of  members  of 
the  assembly  shall  never  be  less  than 
fifty-four  nor  more  than  one  hundred. 

15.  — The  two  houses  are  invested 
severally  with  the  following  powers : 

Sect.  7.  Each  house  shall  be  the 
judge  of  the  elections,  returns  and  quali- 
fications of  its  own  members ; and  a 
majority  of  each  shall  constitute  a quo- 
rum to  do  business ; but  a smaller  num- 
ber may  adjourn  from  day  to  day,  and 
may  compel  the  attendance  of  absent 
members,  in  such  manner  and  under 
such  penalties  as  each  house  may  provide. 

Sect.  8.  Each  house  may  determine 
the  rules  of  its  own  proceedings,  punish 
for  contempts  and  disorderly  behaviour  ; 
and,  with  the  concurrence  of  two-thirds 
of  all  the  members  elected,  expel  a mem- 
ber ; but  no  member  shall  be  expelled  a 
second  time  for  the  same  cause. 

Sect.  9.  Each  house  shall  choose  its 
own  officers,  and  the  senate  shall  choose 
a temporary  president  when  the  lieu- 
tenant governor  shall  not  attend  as  pre- 
sident, or  shall  net  ns  governor. 

Sect.  10.  Each  house  shall  keep  a 
journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  require 
secrecy.  The  doors  of  each  house  shall 
be  kept  open,  except  when  the  public 
welfare  shall  require  socrcfcy.  Neither 
house  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days. 

10. — By  the  fifth  article,  the  executive 
power  is  vested  iu  a governor. 

17. — Sect.  1.  The  executive  power 
shall  be  vested  in  a governor,  who  shall 
hold  his  office  for  two  years;  a lieutenant 
governor  shall  be  elected  at  the  same 
time,  and  for  the  same  term. 


G55 


WIS 


WIS 


18.  — Sect.  2.  No  person,  except  a citi-  he  may  think  proper,  subject  to  such 

zen  of  the  United  States,  and  a qualified  regulations  as  may  be  provided  by  law 
elector  of  the  state,  shall  be  eligible  to  relative  to  the  manner  of  applying  for 
the  office  of  governor  or  lieutenant  go-  pardons.  Upon  conviction  for  treason 
vernor.  he  shall  have  the  power  to  suspend  the 

19.  — Sect.  3.  The  governor  and  lieu- 1 execution  of  the  sentence,  until  the  case 
tenant  governor  shall  be  elected  by  the  shall  be  reported  to  the  legislature  at  its 
qualified  electors  of  the  state,  at  the  next  meeting,  when  the  legislature  shall 
times  and  places  of  choosing  members  of  either  pardon,  or  commute  the  sentence, 
the  legislature.  The  persons  respectively  direct  the  execution  of  the  sentence,  or 
having  the  highest  number  of  votes  for  grant  a further  reprieve.  He  shall  au- 
governor  ami  lieuteuant  governor  shall  nually  communicate  to  the  legislature 
be  elected,  but  in  case  two  or  more  shall  each  case  of  reprieve,  commutation  or 
have  an  equal  and  the  highest  number  pardon  grauted,  stating  the  name  of  the 
of  votes  for  governor  or  lieutenant  go-  convict,  the  crime  of  which  he  was  con- 
vernor,  the  two  houses  of  the  legislature,  victed,  the  sentence  and  its  date,  and 
at  its  next  annual  session,  shall  forth-  the  date  of  the  commutation,  purdou  or 
with,  by  joint  ballot,  choose  one  of  the  reprieve,  with  his  reasons  for  granting 
persons  so  haviug  an  equal  and  the  the  same. 

highest  number  of  votes,  for  governor  or  113. — Sect.  7.  In  case  of  the  impeach- 

lieutenant  governor.  The  returns  of  elec-  ment  of  the  governor,  or  his  removal 
tion  for  governor  or  lieuteuant  governor,  from  office,  dca:h,  inability  from  mental 
shall  be  made  in  such  inauncr  as  shall  or  physical  disease,  resignation  or  ab- 
be  provided  by  law.  senco  from  the  state ; the  powers  and 

20.  — Sect.  4.  The  governor  shall  be  the  duties  of  the  office  shall  devolve  upon 

commander-in-chief  of  the  military  and  the  lieutenaut  governor  for  the  residue 
naval  forces  of  the  state.  lie  shall  have  of  the  term,  until  the  governor,  absent 
power  to  convene  the  legislature  on  ex-  or  impeached,  shall  have  returned,  or 
traordinary  occasions ; and  in  case  of  the  disability  shall  cease.  But  when  the 
invasion,  or  danger  from  the  prevalence  governor  shall,  with  the  consent  of  the 
of  coutagious  disease  at  the  seat  of  go-  legislature,  be  out  of  the  state  in  time  of 
vernment,  he  may  convene  them  at  any  war,  at  the  head  of  the  military  force 
other  suitable  place  within  the  state,  thereof,  he  shall  continue  comuiander-iu- 
lle  shall  communicate  to  the  legislature  chief  of  the  military  force  of  the  state, 
at  every  session,  the  condition  of  tin*  24. — Sect.  8.  The  lieutenant  governor 

state  ; and  recommend  such  matters  to  shall  be  president  of  the  senate,  but  shall 
them  for  their  consideration  as  he  may  have  only  a casting  vote  therein.  If 
deem  exjtcdicut.  lie  shall  transact  all  during  a vacancy  in  the  office  of  governor, 
necessary  busiucss  with  the  officers  of  the  lieutenant  governor  shall  be  iin- 
the  government,  civil  and  military,  lie  peached,  displaced,  resign,  die,  or  from 
shall  expedite  all  such  measures  as  may  mental  or  physical  disease,  become  inca- 
he  resol ved  upon  by  the  legislature,  aud  ]»able  of  performing  the  duties  of  his 
shall  take  core  that  the  laws  be  faith-  office,  or  l>e  absent  from  the  state,  the 


21.  — Sect.  5.  The  governor  shall  re- 
ceive during  his  continuance  in  office  an  disability  shall  cease. 

annual  compensation  of  one  thousand  25. — -Sect.  9.  The  lieutenant  governor 

two  hundred  and  fifty  dollars.  ! shall  receive  double  the  per  diem  allow- 

22.  — Sect.  6.  The  governor  shall  have  ance  of  members  of  the  senate,  for  every 

the  power  to  grant  reprieves,  eommuta-  day’s  attendance  as  president  of  the 
tions  and  pardons  after  conviction  for  all  senate,  and  the  same  mileage  as  shall  be 
offences,  except  treason  aud  cases  of  iin-  allowed  to  members  of  the  legislature, 
peachment,  upon  such  conditions  and  26. — Sect.  10.  Every  hill  which  shall 

with  such  restrictions  and  limitations  as  ( have  passed  the  legislature,  shall,  before 


fully  executed. 
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it  becomes  a law,  be  presented  to  the 
governor ; if  he  approve,  he  shall  sign 
it,  but  if  not,  he  shall  return  it  with  his 
objections  to  that  house  in  which  it  shall 
have  originated,  who  shall  enter  the  ob- 
jections at  large  upon  the  journal,  and 
proceed  to  reconsider  it.  If  after  such 
reconsideration,  two-thirds  of  the  mem- 
tars  present  shall  agree  to  puss  the  bill, 
it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it 
shall  likewise  Ini  reconsidered,  and  if 
approved  by  two-thirds  of  the  members 
present,  it  shull  become  a law.  Hut  in 
all  such  eases,  the  votes  of  both  bouses 
shall  be  determined  by  yeas  and  nays, 
and  the  names  of  the  members,  voting 
for  or  against  the  bill,  shall  be  entered 
on  the  journal  of  each  house  respectively. 
If  any  bill  shull  not  he  returned  by  the 
governor,  within  three  days  (Sundays  ex- 
cepted) after  it  shall  have  becu  pre- 
sented to  him,  the  same  shall  be  a law, 
unless  the  legislature  shall  by  their  ad- 
journment prevent  its  return,  in  which 
case  it  shall  not  bo  a law. 

27. — The  seventh  article  establishes 
the  judiciary  as  follows  : 

Sect.  1.  The  court  for  the  trial  of 
impeachments  shall  ta  composed  of  the 
senate.  The  house  of  representatives 
shall  have  the  power  of  impeaching  all 
civil  officers  of  this  state,  for  corrupt 
conduct  in  office,  or  for  crimes  and  mis- 
demeanors; but  a majority  of  all  the 
members  elected  shall  concur  in  an  im- 
peachment. On  the  trial  of  an  impeach- 
ment against  the  governor,  the  lieutenant 
governor  shall  not  act  as  a member  of 
the  court.  No  judicial  officer  shall  ex- 
ercise his  office  after  he  shall  have  been 
im{>cnchcd  until  bis  acquittal.  Before 
the  trial  of  an  impeachment,  the  mem- 
bers of  the  court  shall  take  an  oath  or 
affirmation,  truly  and  impartially  to  try 
the  impeachment  according  to  the  evi- 
dence ; and  no  person  shall  be  convicted 
without  a concurrence  of  two-thirds  of 
the  members  present.  Judgment  in  case 
of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  or  removal 
from  office  and  disqualification  to  hold 
any  office  of  honour,  profit  or  trust  under 
the  state ; but  the  party  impeached  shall 


ta  liable  to  indictment,  trial  uud  punish- 
ment according  to  law. 

28. — Sect  2.  The  judicial  power  of 
this  state,  both  as  to  matters  of  law  and 
equity,  shall  ta  vested  in  a supreme 
court,  circuit  courts,  courts  of  probate, 
and  in  justices  of  the  peace.  The  legis- 
lature may  also  vest  such  jurisdiction  as 
shall  be  deemed  necessary  in  municipal 
courts,  and  shall  have  power  to  establish 
inferior  courts,  in  the  several  counties, 
with  limited  civil  and  criminal  jurisdic- 
tion : Provided,  that  the  jurisdiction 
which  may  ta  vested  in  municipal  courts, 
shall  not  exceed,  in  their  respective  niu- 
nicipalities,  that  of  circuit  courts,  in 
their  respective  circuits,  as  prescribed  iu 
this  constitution  : And  that  the  legisla- 
ture shall  provide  as  well  for  the  election 
of  judges  of  the  municipal  courts,  as  of 
the  judges  of  inferior  courts,  by  the 
qualified  electors  of  the  respective  juris- 
dictions. The  term  of  office  of  the  judges 
of  the  said  municipal  and  inferior  courts 
shull  not  ta  longer  than  that  of  the 
judges  of  the  circuit  court. 

2‘J. — Sect.  3.  The  supreme  court,  ex- 
cept in  cases  otherwise  provided  in  this 
constitution,  shall  have  appellate  juris- 
diction only,  which  shall  be  co-extensive 
with  the  state ; but  in  no  case  removed 
to  the  supreme  court  shall  a trial  by 
jury  ta  allowed.  The  supreme  court 
shall  have  a general  superintending  con- 
trol over  all  iuferior  courts  j it  shall  have 
power  to  issue  writs  of  habeas  corpus, 
maudantus,  injunction,  quo  warranto,  cer- 
tiorari, and  other  original  and  remedial 
writs,  and  to  hear  and  determine  the 
same. 

30. — Sect.  4.  For  the  term  of  five 
years  and  thereafter  until  the  legislature 
shall  otherwise  provide,  the  judges  of 
the  several  courts  shall  be  judges  of  the 
supreme  court,  four  of  whom  shall  con- 
stitute a quorum,  and  the  concurrence  of 
a majority  of  the  judges  present  shull  ta 
necessary  to  a decision.  The  legislature 
shall  have  power,  if  they  should  think  it 
expedient  and  necessary,  to  provide  by 
law  for  the  organization  of  a separate 
supreme  court,  with  the  jurisdiction  and 
powers  prescribed  in  this  constitution, 
to  consist  of  one  chief  justice  and  two 
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associate  justices,  to  be  elected  by  the 
qualified  electors  of  the  state,  at  such 
time  and  in  such  manner  as  the  legisla- 
ture may  provide.  The  separate  supreme 
court,  when  so  organized,  shall  not  be 
changed  or  discontinued  by  the  legisla- 
ture ; the  judges  thereof  shall  be  so 
classified  that  but  one  of  them  shall  go 
out  of  office  at  the  same  time,  and  the 
term  of  office  shall  Ixj  the  same  as  pro- 
vided for  the  judges  of  the  circuit  court. 
And  whenever  the  legislature  may  con- 
sider it  necessary  to  establish  a separate 
supreme  court,  they  shall  have  power  to 
reduce  the  number  of  circuit  court 
judges  to  four,  aud  subdivide  the  judi- 
cial circuits,  but  no  such  subdivision  or 
reduction  shall  take  effect  till  after  the 
expiration  of  the  term  of  some  one  of 
the  said  judges,  or  till  a vacancy  occur 
by  some  other  means. 

81. — Circuits  are  established  and  they 
may  be  changed  by  the  legislature. 

Sec.  7.  For  each  circuit  there  shall 
be  a judge  chosen  bv  the  qualified  elec- 
tors therein,  who  shall  hold  his  office 
as  is  provided  in  this  constitution  until 
his  successor  shall  be  chosen  and  qua- 
lified, and  after  he  shall  have  been 
elected  he  shall  reside  in  the  circuit 
for  which  he  was  elected.  One  of  said 
judges  shall  be  designated  as  chief  jus- 
tice, in  such  manner  as  the  legislature 
shall  provide.  And  the  legislature  shall, 
at  its  first  session,  provide  by  law’  as 
well  for  the  election  of,  as  for  classi- 
fying, the  judges  of  the  circuit  court 
to  1x5  elected  under  this  constitution,  in 
such  manner,  that  one  of  the  said  judges 
shall  go  out  of  office  in  two  years,  one 
in  throe  years,  one  in  four  years,  one  in 
five  years  and  one  in  six  years,  and  there- 
after the  judge  elected  to  fill  the  office 
shall  hold  the  same  for  six  years. 

32. — 8.  The  circuit  courts  shall  have 
original  jurisdiction  in  all  matters  civil 
and  criminal  within  this  state,  not  ex- 
cepted in  this  constitution,  and  not  here- 
after prohibited  by  law,  and  appellate 
jurisdiction  from  all  inferior  courts  and 
tribunals,  and  a supervisory  control  over 
the  same.  They  shall  also  have  the 
power  to  issue  writs  of  habeas  corpus, 
mandamus,  injunction,  quo  warranto, 
Vol.  II— 42 


certiorari,  and  all  other  writs  necessary 
to  carry  into  effect  their  orders,  judg- 
ments and  decrees,  and  give  them  a gen- 
eral control  over  inferior  courts  and  ju- 
risdictions. 

38. — Sect.  9.  When  a vncancy  shall 
happen  in  the  office  of  a judge  of  the 
supreme  or  circuit  court,  such  vacancy 
shall  be  filled  by  an  appointment  of  the 
governor,  which  shall  continue  until  a 
successor  is  elected  and  qualified;  and 
when  elected,  such  successor  shall  hold 
his  office  the  residue  of  the  unexpired 
term.  There  shall  be  no  election  for  a 
judge  or  judges  at  any  general  election 
for  state  or  county  officers,  nor  within 
thirty  days  either  before  or  after  such 
election. 

34.  — Sect.  10.  Each  of  the  judges  of 
the  supreme  and  circuit  courts  shall  re- 
ceive a salary,  payable  quarterly,  of  not 
less  than  one  thousand  fi\e  hundred  dol- 
lars annually ; they  shall  receive  no  fees 
of  office  or  other  compensation  tliau  their 
salaries;  they  shall  hold  no  office  of  pub- 
lic trust,  except  a judicial  office,  during 
the  term  for  which  they  are  respectively 

! elected,  and  .ill  votes  for  cither  of  them 
for  any  office  except  a judicial  office, 
given  by  the  legislature  or  the  people, 
shall  be  void.  No  person  shall  1x5  eli- 
gible to  the  office  of  judge  who  shall  not 
at  the  time  of  his  election  be  a citizen  of 
the  United  States,  and  have  attained  the 
age  of  twenty-five  years,  and  he  a quali- 
fied elector  within  the  jurisdiction  for 
which  he  may  he  chosen. 

35.  — Sect.  1 1 . The  supreme  court  shall 
hold  at  least  one  term  annually  at  the 
sent  of  government  of  the  state,  at  such 
times  as  shall  be  provided  by  law,  and 
the  legislature  may  provide  for  holding 
other  terms,  and  at  other  places  when 
they  may  deem  it  necessary.  A circuit 
court  shall  be  held  at  least  twice  a year, 
in  each  county  of  this  state,  organized 
for  judicial  purposes.  The  judges  of  the 
circuit  court  may  hold  courts  for  each 
other,  and  shall  do  so  when  required  by 
law. 

WISTA.  Among  the  Saxons,  this 
was  a measure  of  land;  it  contained  a 
half  hide,  or  sixty  acres. 

WITH  STRONG  HAND,  pleading. 
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This  is  a technical  phrase  indispensable 
in  describing  a forcible  entry  in  an  in- 
dictment. No  other  word  or  circum- 
locution will  answer  the  same  purpose. 
8 T.  R.  857. 

W ITH  DRAWING  A JUROR,  prac- 
tice, is  an  agreement  made  between  the 
parties  in  a suit  to  require  one  of  the 
twelve  jurors  impuunclled  to  try  a cause 
to  leave  the  jury  box ; the  act  of  leaving 
the  box  by  such  a juror  is  also  called  the 
withdrawing  a juror. 

2. — This  arrangement  usually  takes 
place  at  the.  recommendation  of  the 
judge,  when  it  is  obviously  improper 
the  case  should  proceed  any  further. 

8. — The  effect  of  withdrawing  a juror 
puts  an  end  to  that  particular  trial,  and 
each  party  must  pay  his  own  costs.  3 T. 

K.  057 ; 2 Do wL  R.  721 ; S.  C.  1 Crom. 
M.  & It.  04. 

4. — Rut  the  plaintiff  may  bring  a new 
suit  for  the  same  cause  of  an  actiou.  It. 
A M.  402 ; S.  C.  21  E.  C.  L.  It.  472 ; 
3 Barn.  A Adolph.  349 ; S.  C.  23  E.  C. 

L.  It.  91.  See  3 Chit.  Pr.  916. 

W ITJi I'] It N A M , pract ice . The  name 
of  a writ  which  issues  on  the  return  to 
an  alias  or  plurics  writ  of  replevin,  of 
dongata , by  which  the  sheriff  is  com- 
manded to  take  the  defendant’s  own 
goods  which  may  be  found  in  his  baili- 
wick, and  keep  them  safely,  not  to  de- 
liver them  to  the  plaintiff  until  such  time 
as  the  defendant  chooses  to  submit  him- 
self, and  allow  the  distress,  and  the  whole 
of  it,  to  be  replevied,  and  he  is  thereby 
further  commanded  that  he  do  return  to 
the  court  in  what  manner  he  shall  have 
executed  the  writ.  Hamm.  N.  P.  453; 
2 Inst.  140;  R N.  R.  68,  69;  19  Yin. 
Ab.  7 ; 7 Com.  Dig.  674;  Grotius,  3,  2, 
4,  n.  1. 

WITHOUT,  pleading.  This  word 
is  adopted  in  formal  traverses,  and  is 
a negative  signifying  “aud  not  for;” 
accordingly  the  language  of  the  elder 
entries  sometimes  is,  “el  nemy  pur  tid 
cause”  Ac.  Hamm.  N.  P.  120. 

Without  day.  This  signifies  that 
the  cause  or  thing  to  which  it  relates 
is  indefinitely  adjourned ; as  when  a 
case  is  adjourned  without  day,  it  is  not 
agaiu  to  be  iuquired  into;  when  the 


legislature  adjourn  without  day  they  are 
not  to  meet  again.  This  is  usually  ex- 
pressed in  Latin  sine  die. 

Without  recourse.  Vide  Sans  Re- 
count, and  Indorsement;  Chit,  on  Bills, 
179;  14  S.  A R.  325;  3 (’ranch,  193;  7 
Cranch,  159;  1 Cowen,  538;  12  Mass. 
172;  6 Ship!.  R.  354. 

Without  reserve,  contracts.  These 
words  arc  frequently  used  in  conditions 
of  sale  at  public  auction,  that  the  pro- 
perty offered,  or  to  be  offered  for  sale 
will  be  sold  without  reserve. 

2. — When  a property  is  advertised  to 
be  sold  without  reserve,  if  a puffer  be 
employed  to  bid,  and  actually  bid  at  the 
sale,  the  courts  will  not  enforce  a con- 
tract against  a purchaser  into  which  he 
may  have  been  drawn  by  the  vendor’s 
want  of  faith.  5 Madd.  R.  34.  Vide 
Puffer. 

Without  Tins,  that,  pleading; 
these  are  technical  words  used  in  a tra- 
verse, (q.  y.)  for  the  purpose  of  denying 
a material  fact  in  the  preceding  plead- 
ings, whether  declaration,  plea,  replica- 
tion, Ac.  In  Latin  it  is  called  absque 
hoc , (q.  v.)  Lawcs  on  PI.  in  Civ.  Act. 
119;  Com.  Dig.  I ‘leader,  G 1;  Summary 
of  Pleading,  75;  1 Saund.  103,  n. ; Ld. 
Raym.  641 ; 1 Burr.  320;  1 Chit.  PI. 
576,  note  (a). 

WITNESS,  one  who,  being  sworn  or 
affirmed,  according  to  law,  deposes  as  to 
his  knowledge  of  facts  in  issue  between 
the  parties  in  a cause. 

2.  — In  another  sense  by  witness  is 
understood  one  who  is  called  upon  to  be 
present  at  a transaction,  as  a wedding, 
or  the  making  of  a will.  When  a per- 
son signs  his  name  to  an  instrument  as  a 
deed,  a bond,  and  the  like,  to  siguify 
that  the  same  was  executed  in  his  pre- 
sence, he  is  called  au  attesting  witness. 

3.  — The  testimony  of  witnesses  can 
never  have  the  effect  of  a demonstration, 
because  it  is  not  impossible,  indeed  it  fre- 
quently happens,  that  they  are  mistaken, 
or  wish  themselves  to  deceive.  There 
can,  therefore,  result  no  other  certainty 
from  their  testimony  than  what  arises 
from  analogy.  When  in  the  calm  of 
the  passions,  we  listen  only  to  the  voice 
of  reason  and  the  impulse  of  nature,  we 
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feel  iu  ourselves  a great  repugnance  to 
betray  the  truth,  to  the  prejudice  of  an- 
other, and  we  have  observed  that  honest, 
intelligent  and  disinterested  persons  ne- 
ver combine  to  deceive  others  by  a false- 
hood. We  conclude,  then,  by  analogy, 
with  a sort  of  moral  certainty,  that  a 
fact  attested  by  several  witnesses,  worthy 
of  credit,  is  true.  This  proof  derives 
its  whole  force  from  a double  presump- 
tion. We  presume,  iu  the  first  place,  on 
the  good  sense  of  the  witnesses  that  they 
have  not  been  mistaken ; and,  secondly, 
we  presume  on  their  probity  that  they 
wish  not  to  deceive.  To  be  certuin  that 
they  have  uot  been  deceived,  and  that 
they  do  uot  wish  to  mislead,  we  must 
ascertain,  as  far  as  possible,  the  nature 
and  the  quality  of  the  facts  proved  ; the 
quality  and  the  person  of  the  witness; 
and  the  testimony  itself,  by  comparing 
it  with  the  deposition  of  other  witnesses, 
or  with  kuowu  facts.  Vide  Circum- 
stances. 

4.  — It  is  proper  to  cousider,  1st,  the 
character  of  the  witness  ; 2dly,  the 
quality  of  the  witness ; 3dly,  the  num- 
ber of  witnesses  required  by  law. 

5.  — I.  When  we  are  called  upon  to  roly 
on  the  testimony  of  another  iu  order  to 
form  a judgment  as  to  certain  facts,  we 
must  be  certain,  1st,  that  lie  knows  the 
facts  iu  question,  aud  that  he  is  not  mis- 
taken ; and,  2dly,  that  he  is  disposed 
to  tell  the  truth,  and  has  no  desire  to 
impose  on  those  who  are  to  form  a judg- 
ment on  his  testimony.  The  confidence, 
therefore,  which  we  give  to  the  witness 
must  be  considered,  in  the  first  place,  by 
his  cajNicity  or  his  organization,  and,  iu 
the  next,  by  the  interest  or  motive  which 
he  has  to  tell  or  not  to  tell  the  truth. 
When  the  facts  to  which  the  witness  tes- 
tifies agree  with  the  circumstances  which 
are  known  to  exist,  he  becomes  much 
more  credible  than  when  there  is  a con- 
tradiction in  this  respect.  It  is  true  that 
until  impeached  one  witness  is  as  good 
as  another;  but  wheu  a witness  is  im- 
peached, although  he  remains  compe- 
tent, he  is  uot  as  credible  as  before. 
Vide  Circumstances;  Competency;  Cre- 
dibility. 

6.  — 11.  As  to  the  quality  of  the  wit- 


nesses, it  is  a general  rule  that  all  |>er- 
sons  may  be  witnesses.  To  this  there 
are  various  exceptions.  A witness  may 
1)0  incompetent,  1,  for  want  of  under- 
standing ; 2,  on  account  of  interest ; 3, 
beeause  his  udiuission  is  contrary  to  pub- 
lic policy ; 4,  for  want  of  religious  priu- 
eiples ; aud,  5,  ou  account  of  infamy. 

7. — § 1.  Persons  who  want  uiulcr- 
stundiwj , it  is  clear,  cauuot  he  witnesses, 
beeause  they  are  to  depose  to  facts  which 
they  know ; aud  if  they  have  no  under- 
standing, they  cannot  know  the  facts. 
There  are  two  classes  of  persons  of  this 
kind. 

8.  — 1.  Infants.  A child  of  auy  age, 
capable  of  distinguishing  between  good 
aud  evil,  may  be  examined  as  a witness ; 
aud,  in  all  cases,  the  examination  must 
be  uuder  oath  or  affirmation.  1 Phil.  Ev. 
IS) ; 1 Const.  R.  354.  This  ap|»ears  to 
be  the  rule  in  England ; though  former- 
ly it  was  held  by  some  judges,  that  it 
was  a presumption  of  law  that  the  child 
was  incompetent,  when  he  was  under 
seven  years  of  age.  Gill).  Ev.  144;  1 
East,  R.  422;  1 East,  P.  C.  443  ; 1 
Leach,  199.  When  the  child  is  under 
fourteen,  he  is  presumed  incapable  until 
capacity  is  shown ; 2 Tenn.  Rep.  80  ; 
19  Mass.  R.  225;  and  see  18  John.  R. 
105 ; wheu  he  is  over  fourteen,  he  may 
be  sworn  without  a previous  examiuu- 
tion.  2 South.  R.  589. 

9.  — 2.  Idiots  and  lunatics.  An  idiot 
cannot  be  examined  as  a witness ; but  a 
lunatic,  (q.  v.)  during  a lucid  interval, 
(q.  v.),  may  be  examined.  A person  in 
a state  of  intoxication  cannot  be  admit- 
ted as  a witness.  15  Scrg.  & Rawle, 
235.  See  Ray,  Med.  J ur.  e.  22,  § 300 
to  311. 

10.  — § 2.  Interest  in  the  event  of  the 
suit  excludes  the  witness  from  examina- 
tion, unless  under  certain  circumstances. 
See  article  Interest . The  exceptions  are, 
the  cases  of  informers,  (q.  v.),  when  the 
statute  makes  them  witnesses,  although 
they  may  be  entitled  to  a penalty;  1 
Phil.  Ev.  90;  persons  cutitlod  to  a re- 
ward, (q.  v.),  are  sometimes  competent ; 
agents  are  also  admitted  iu  order  to 
prove  a contract  made  by  them  on  the 
part  of  the  principal.  1 Phil.  Ev.  99 ; 
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and  see  1 John.  Cm.  408 ; *2  John.  Cas. 
60;  2 John.  II.  189;  13  Maas.  U.  880; 
11  Maas.  11.  60;  2 Marsh.  In.  700, 
b;  1 Dull.  K.  7;  1 Carnes's  K.  167.  A 
mere  trustee  may  bo  examined  by  either 
party.  1 Clurkc,  It.  281.  An  inter- 
ested witness's  competency  muy  be  re- 
stored by  a release.  1 Phil.  Ev.  101. 
Vide,  generally,  1 Day’s  It.  260,  209; 

1 Caiues's  It.  270;  3 John.  K.  518;  4 
Mass.  It.  488;  3 John.  Cas.  82,  209; 

1 Ilayw.  2;  5 Ilalst.  It.  297;  0 Binn. 
It.  319  ; 4 Binn.  83;  1 Dana’s  It.  181 ; 

1 Taylor’s  It.  55 ; Bac.  Ab.  Evidence,  13. 

11.  — § 3.  There  are  some  persons 
who  cannot  be  examined  as  witnesses, 
because  it  is  inconsistent  with  public 
policy  that  they  should  testify  against 
certain  persous ; these  are, 

12.  — 1.  Husband  and  wife.  The 
reason  for  excluding  them  from  giving 
evidence,  either  for  or  against  each  other 
s founded  partly  on  their  identity  of  in- 
terest, partly  on  a principle  of  public 
policy  which  deems  it  necessary  to  guard 
the  security  and  confidence  of  private 
life,  even  at  the  risk  of  an  occasional 
failure  of  justice.  They  eaunot  be  wit- 
nesses for  each  other,  because  their  in- 
terests arc  absolutely  the  same ; they  are 
not  witnesses  against  each  other,  because 
it  is  against  the  policy  of  marriage.  Co. 
Litt.  0,  b ; 2 T.  R.  205,  209 ; 0 Binn. 
488.  This  is  the  rule  when  either  is  a 
party  to  a civil  suit  or  action. 

13.  — But  w here  one  of  them  not  being 
a party,  is  interested  in  the  result,  there 
is  a distinction  between  the  giving  evi- 
dence for  and  ay  a met  the  other.  It  is 
an  invariable  rule  that  neither  of  them 
is  a witness  for  the  other  who  is  inter- 
rated  in  the  result,  and  that  where  the 
husband  is  disqualified  by  his  interest, 
the  wife  is  also  incompetent.  1 Ld. 
Raym.  744;  2 Str.  1095;  I P.  Wms. 
010. 

14.  — On  the  other  hand,  where  the 
interest  of  the  husband  consisting  in  a 
civil  liability,  would  not  have  protected 
him  from  examination,  it  seems  that  the 
wife  must  also  answer,  although  the  ef- 
fect may  be  to  subject  her  husband  to 
an  action.  This  case  differs  very  mate- 
rially from  those  where  the  husband  ( 


himself  could  not  have  been  examined, 
either  because  he  was  a party  or  because 
he  would  criminate  himself.  The  party 
to  whom  the  testimony  of  the  wife  is 
essential,  has  a legal  interest  in  her  evi- 
dence ; and  as  he  might  insist  on  exam- 
ining the  husband,  it  would,  it  seems, 
be  straining  the  rule  of  policy  too  far  to 
deprive  him  of  the  benefit  of  the  wife’s 
testimony.  In  an  action  for  goods  sold 
and  delivered,  it  has  been  held  that  the 
wife  of  a third  person  is  competent  to 
prove  that  the  credit  was  given  to  her 
husband.  1 Str.  504 ; B.  N.  P.  287. 
Sec  1 II.  & M.  154;  11  Mass.  280;  1 
liar.  A J.  478;  1 Tayl.  9;  0 Binu. 
488  ; l Y cates,  390,  534. 

15.  — When  neither  of  them  is  either 
a party  to  the  suit,  nor  interested  in  the 
general  result,  the  husband  or  wife  is,  it 
seems,  competent  to  prove  any  fact,  pro- 
vided the  evidence  does  not  directly  cri- 
minate, or  tend  to  criminate,  the  other. 

2 T.  R.  263. 

16.  — It  has  been  held  in  Pennsyl- 
vania that  the  deposition  of  a wife  on 
her  death-bed,  charging  her  husband 
with  murdering  her,  was  good  evidence 
against  him,  on  his  trial  for  murder. 
Addis.  332.  On  an  indictment  for  a 
conspiracy  in  inveigling  a young  girl 

| from  her  mother’s  house,  and  she  bciug 
intoxicated,  procuring  the  marriage  cere- 
mony to  lx;  recited  between  her  and  ono 
of  the  defendants,  the  girl  is  a compe- 
tent witness  to  prove  the  facts.  2 Y cates, 
114. 

17.  — See  as  to  the  competency  of  a 
wife  de  facto,  but  not  dc  jure,  Stark.  Ev. 
pt.  4,  p.  711.  And  on  an  indictment 
for  forcible  entry,  the  wife  of  the  prose- 
cutor was  examined  as  a witness  to  prove 
the  force , but  only  the  force.  1 Dali.  68. 

18.  — 2.  Attorney*.  They  cannot  be 
examined  as  witnesses  as  to  confidential 
communieationswhich  they  have  received 
from  their  clients,  made  while  the  rela- 
tion of  attorney  and  client  subsisted. 

3 Johns.  Cas.  198.  See  3 Yeates,  4. 
Communications  thus  protected  must 
have  been  made  to  him  as  instructions 
necessary  for  conducting  the  cause,  and 
not  any  extraneous  or  impertiueut  mat- 
ter, 3 Johns.  Cas.  198;  they  must  have 


WIT 


WIT 


C61 


been  made  to  him  in  the  character  of  a | 
counsel  and  not  as  a friend  merely.  1 
Guinea's  R.  157;  they  must  have  been 
made  while  the  relation  of  counsel  and 
client  existed,  and  not  after.  18  John. 
Rep.  402.  An  attorney  may  be  examined 
as  to  the  existence  of  a paper  entrusted 
to  him  by  his  client,  and  as  to  the  fact 
that  it  is  in  his  possession,  but  he  cannot 
be  compelled  to  produce  it,  or  disclose 
its  date  or  contents.  17  Johns.  R.  335. 
Sec  18  Johns.  R.  330.  He  may  also  be 
called  to  prove  a collateral  fact,  not  en- 
trusted to  him  by  bis  client ; as  to  prove 
his  client’s  handwriting.  19  Johns.  R. 
134;  3 Yeates,  4.  He  is  a competent 
witness  for  his  client,  although  his  judg- 
ment fee  depends  upon  his  success,  1 
Dali.  241;  or  he  expects  to  receive  a 
larger  fee  from  his  client  if  the  latter 
succeeds.  4 S.  & R.  32.  In  Louisiana, 
the  reverse  has  bccu  decided.  It  is  there 
held  that  an  attorney  cannot  become  a 
witness  for  his  client  in  a cause  in  which 
he  was  employed,  by  renouncing  his  fee, 
and  having  his  name  struck  off  from  the 
record,  in  that  ease.  3 N.  S.  88.  Vide 
Confidential  Comm  unicatirm s. 

19.  — 3.  Confessors.  In  New  York  it 
has  been  hold,  that  a confessor  could  not 
be  compelled  to  disclose  secrets  which 
he  had  received  in  auricular  confession. 
City  Hall  Ilee.  80  n.  Vide  Confessor  ,* 
Con fidential  Com m u n ini t ions. 

20.  — 4.  Jurors.  A juror  is  not  com- 
petent to  prove  his  own  or  the  conduct 
of  his  fellow  jurors  to  impeach  a verdict 
they  have  rendered.  5 Conn.  R.  348.  See 
Coxe,  R.  1 66,  and  article  Grand  Jury. 

21.  — 5.  Stares.  It  is  said  that  a slave 
could  not  be  a witness  at  common  law,  | 
because  of  the  unbounded  influence  his  J 
master  had  over  him.  4 Dali.  It.  145,' 
note  (1 ) ; hut  see  1 St.  Tr.  113  ; Mac- 
nally's  Ev.  150.  By  statutory  provisions 1 
in  the  slave  states,  a slave  is  generally 
held  incompetent  in  actions  between 
white  persons.  Sec  7 Monr.  It.  91 ; 4 
Ham.  It.  853;  5 Litt.  It.  171  ; 3 Harr. 
A John.  97  ; 1 McCord,  R.  430 ; in  New 
York  a free  black  man  is  competent  to 
prove  facts  happening  while  lie  was  a 
slave.  I John.  It.  508;  see  10  John. 
R.  132. 


22.  — 6.  A parti/  to  a negotiable  in- 
strument , is  not  allowed  to  give  evidence 
to  invalidate  it.  1 T.  It.  300.  But  the 
rule  is  confined  to  negotiable  instru- 
ments. 1 Bl.  It.  305.  This  rule  docs 
not  appear  to  be  very  firmly  established 
iu  England.  In  the  state  courts  of  some 
of  the  United  States  it  has  been  adopted, 
and  may  now  be  considered  to  be  law. 
2 Dali.  It.  194;  Id.  196;  2 Binn.  It. 
154;  2 Dali.  It.  242;  1 Cain.  It.  258, 
267;  2 Johns.  It.  105;  Id.  258;  1 
John.  It.  572 ; 3 Maas.  R.  659  j hi. 
565;  Id.  27;  Id.  31  ; 1 Day,  It.  17; 

0 Pot.  51 ; 8 Pet.  12 ; 5 Greenl.  374  ; 

1 Bailey,  479;  2 Dali.  194.  But  see 
10  John.  70;  8 Wend.  90;  20  John. 
285.  The  witness  may  however  testify 
to  subsequent  facts,  not  tending  to  show 
that  the  instrument  was  originally  in- 

' valid.  Peake’s  N.  P.  C.  0.  See  2 Wash. 
63;  1 Hen.  A Muuf.  165,  166,  175; 
1 Crunch,  It.  194. 

23.  — § 4.  When  the  witness  has  no 
religious  principles  to  hind  his  con- 
science, the  law  rejects  his  testimony ; 
but  there  is  not  such  defect  of  religious 
principles,  when  the  witness  believes  in 
the  existence  of  a God,  who  will  reward 
or  punish  in  this  world  or  that  which  is 
to  come.  Willes’s  It.  550.  Vide  the 
article  Inf  del,  where  the  subject  is  more 
fully  examined  ; and  Atheist ; Future 
state. 

24.  — § 5.  Infamy y (q.  v.)  is  a dis- 
qualification while  it  remains. 

25.  — III.  As  to  the  number  of  wit- 
nesses, it  is  a general  rule  that  one  wit- 
ness is  sufficient  to  establish  a fact,  hut 
to  this  there  are  exceptions,  both  iu  civil 
and  criminal  cases. 

26.  — 1.  In  civil  cases.  The  laws  of 
perhaps  all  the  states  of  the  Union  re- 
quire two  witnesses,  and  some  r<*quirc 
even  more,  to  prove  the  execution  of  a 
last  will  and  testament  devising  lands. 

27.  — 2.  In  criminal  cases,  there  are 
several  instances  where  two  witnesses  at 
least  are  required.  The  constitution  of 
the  United  States,  art.  3,  s.  3,  provides 

! that  no  person  shall  l>c  convicted  of 
treason,  unless  on  the  testimony  of  two 
l witnesses  to  the  same  overt  act,  or  on 
| confession  iu  open  court.  In  eases  of 


perjury  there  must  evident  I jr  be  two 
witnesses,  or  one  witness,  and  such  cir- 
cumstances as  have  the  effect  of  one 
witness;  for  if  there  be  but  one  witness, 
then  there  is  oath  against  oath,  and 
therefore  uncertainty. 

2#. — A witness  may  be  compelled  to 
attend  court.  In  the  first  place  a sub- 
poena requiring  his  attendance  must  he 
served  upon  him  personally,  and  on  his 
neglect  to  attend  an  attachment  for  con- 
tempt will  be  issued. 

Witness,  aged.  It  has  been  laid 
down  as  a rule  that  to  be  considered  an 
aged  witness,  a person  must  be  at  least 
seventy  years  old.  See  Aged  ftVfttcs*. 

Witness,  going.  A going  witness 
is  one  who  is  about  to  leave  the  jurisdic- 
tion of  the  court  in  which  a cause  is 
depending.  See  Going  Witness. 

Witness,  instuumentary,  in  the 
Scotch  law,  is  he  who  has  attested  a 
deed  or  other  writing. 

2. — When  witnesses  attest  a deed 
without  knowing  the  grantor,  and  see- 
ing him  subscribe,  or  hearing  him  own 
his  subscription,  and  the  deed  happens 
to  be  forged,  the  witnesses  are  declared 
accessory  to  forgery,  1681,  c.  5;  Ersk. 
Pr.  L.  Soot,  4,  4,  37 ; 6 Hill,  N.  Y. 
Kep.  303. 

WOMEN,  person*.  In  its  most  en- 
larged sense,  this  word  signifies  all  the 
females  of  the  human  species ; but  in  a 
more  restricted  sense,  it  means  all  such 
females  who  have  arrived  at  the  age  of 
puberty. 

2. — Women  are  cither  single  or  mar- 
ried. 1.  Single  or  unmarried  women 
luive  all  the  civil  rights  of  men;  they 
may  therefore  enter  into  contracts  or  en- 
gagements; sue  ami  be  sued;  be  trus- 
tees or  guardians ; they  may  be  witnesses, 
and  may  for  that  purpose  attest  all  pa- 
pers ; but  they  an*,  generally,  not  pos- 
sessed of  any  political  power;  hence 
they  cuunot  be  elected  representatives 
of  the  people,  nor  bo  appointed  to  the 
offices  of  judge,  attorney  at  law,  sheriff’, 
constable,  or  any  other  office,  unless 
expressly  authorized  by  law;  instances 
occur  of  their  being  appointed  post-mis- 
tresses; nor  can  they  vote  at  any  elec- 
tion. Wooddea.  Lect.  31 ; 4 Inst.  5 ; 


but  see  Callis,  Sew.  252 ; 2 Inst.  34  ; 
4 Inst.  811,  marg. 

8. — 2.  The  existence  of  a married 
woman  being  merged,  by  a fiction  of  law, 
in  the  being  of  her  husband,  she  is  ren- 
dered incapable,  during  the  coverture,  of 
entering  into  any  contract,  or  of  suing  or 
being  sued,  except  she  be  joined  with  her 
husband  ; and  she  labours  under  all  the 
i»ca;iacities  above  mentioned,  to  which 
single  women  are  subject.  Vide  Abor- 
tion  ; Contract;  Hi  wire  ; Feminine ; 
Fa  t us ; Gender;  incapacity;  Man; 
Marriage  ; Masculine  ; Mother  ; Acces- 
saries ; Parties  to  Actions;  Parties  to 
Contracts  ; Pregnancy  ; Wife. 

WOODGELl  >,  old  Eng.  line,  is  to  be 
free  from  the  payment  of  money  for 
taking  of  wood  in  any  forest.  Co.  Litt. 
233  a.  The  same  as  Pidzcid \ (q.  v.) 

WOODS,  a piece  of  land  on  which 
forest  trees  in  great  number  naturally 
grow.  According  to  Lord  Coke,  a grant 
to  another  of  omnes  boscos  tuoe,  all  his 
woods,  will  pass  not  only  all  his  trees, 
but  the  land  on  which  they  grow.  Co. 
Litt.  1 I.. 

WORD,  construction  one  or  more 
syllables  which  when  united  convey  an 
idea ; a single  part  of  speech. 

2.  — Words  are  to  be  understood  in  a 
proper  or  figurative  sense,  and  they  are 
used  both  ways  in  law.  They  are  also 
used  in  a technical  sense.  It  is  a general 
rule  that  contracts  and  wills,  shall  be 
construed  as  the  parties  understood  them ; 
every  person,  however,  is  presumed  to 
understand  the  force  of  the  words  he  uses, 
and  therefore  technical  words  must  be 
taken  according  to  their  legal  import, 
even  in  wills,  unless  the  testator  mani- 
fests a clear  intention  to  the  contrary.  1 
Bro.  C.  C.  33;  3 Bro.  C.  C.  234;  5 
Ves.  401  ; 8 Ves.  306. 

3.  — Every  one  is  required  to  use 
words  in  the  sense  they  are  generally 
understood,  for  as  speech  1ms  been  given 
to  man  to  be  a sign  of  his  thoughts,  for 
the  purpose  of  communicating  them  to 
others,  lie  is  bound  in  treating  with  them, 
to  use  such  words  or  signs  in  the  seuso 
sanctioned  by  usage,  that  is,  in  the  sense 
in  which  they  themselves  understand 
them,  or  else  he  deceives  them.  I leinnec. 
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Protect.  iu  Puffendorff,  lib.  1,  cap.  17, 
§2;  Hoinnec.  de  Jure  Nut.  lib.  1, 

§ 197;  Wolff,  Inst.,  Jur.  Nat.  § 798.  j 
4. — Formerly  indeed  in  cases  of  slan- 
der, the  defamatory  words  received  the 
mildest  interpretation  of  which  they  were 
susceptible,  uud  some  ludicrous  decisions 
were  the  consequence.  It  was  gravely 
decided  that  to  say  of  a merchant  “ he  is 
a base  broken  rascal,  has  broken  twice, ' 
and  I will  make  him  break  a third  time,” 
that  no  action  could  l>o  maintained,  lo- 
calise it  might  be  intended  that  he  had  a 
hernia : ne  j)Oct  dar  porter  action , car 
poet  estre  intend  de  lurstness  de  belli/. 
Latch,  104.  Rut  now  they  are  under- 
stood in  their  usual  signification.  Comb. 
37 ; Ham.  N.  P.  282.  Vide  Construc- 
tion ; Interpretation. 

WORK  AND  LABOUR.  In  actions 
of  assumpsit,  it  is  usual  to  put  in  a count, 
commonly  called  a common  count  for 
work  and  labour  done  ami  materials  fur- 
nished by  the  plaintiff  for  the  defendant ; 
and  when  the  work  was  not  done  under 
a special  contract,  the  plaintiff  will  be 
entitled  to  recover  on  the  common  count 
for  work,  labour,  and  materials.  4 Tyr. 
R.  43  ; 2 C.  & M.  214.  Vide  Assump- 
sit ; Quantum  meruit. 

WORKHOUSE,  a prison  where  pri- 
soners are  kept  iu  employment ; a peni-  j 
teutiary.  A house  provided  where  the  | 
poor  arc  taken  care  of,  and  kept  in  j 
employment. 

WORKING  BAYS.  In  settling  lay- 
days, (q.  v.)  or  days  of  demurrage,  (q.  v.) 
sometimes  the  contract  specifics  “ work- 
ing days  ;”  in  the  computation  Sundays 
and  custom-house  holidays  are  excluded. 

1 Bell's  Com.  577,  5th  cd. 

W ORSH  l P.  The  honour  and  homage 
rendered  to  the  Creator. 

2.— In  the  United  States  this  is  free, 
every  one  being  at  liberty  to  worship 
God  according  to  the  dictates  of  his  con- 
science. Vide  Christianity  ; Religious 
test.  . 

Worship,  Eng.  law.  A title  or  ad- 
dition given  to  certain  persons.  2 Inst. 
606;  Bac.  Ab.  Misnomer,  A 2. 

WORTHIEST  OF  BLOOD.— An 
expression  to  designate  that,  in  descent, 
the  sons  are  to  be  preferred  to  daughters, 


which  is  the  law  of  England.  See  some 
singular  reasons  given  for  this,  in  Plowd. 

305. 

WOUND,  mcd.  jur.  This  term  in 
legal  medicine  comprehends  all  lesions  of 
the  body,  and  in  this  it  differs  from  the 
meaning  of  the  word  when  used  in  sur- 
gery. The  latter  only  refers  to  a solu- 
tion of  continuity,  while  the  former 
comprises  not  only  these  but  also  every 
other  kind  of  accident,  such  as  bruises, 
contusions,  fractures,  dislocations,  and 
the  like.  Cooper’s  Surgical  Diet.  h.  t. ; 
Dunglison’s  Med.  Diet  h.  t. ; vide  Dic- 
tionnuire  des  Sciences  Medicates,  mot 
Pleasures.  3 Fodere,  Med.  Log.  § 687 
—811. 

2.  — Under  the  statute  9 Geo.  4,  c. 
21,  sect  12,  it  has  been  hold  in  England 
that  to  make  a wound,  in  criminal  cases, 
then*  must  be  “ an  injury  to  the  jwrson 
by  which  the  skin  is  broken.”  6 C.  A P. 
684;  S.  C.  19  Engl.  C.  L.  Rep.  526. 
Vide  Beck’s  Med.  Jur.  c.  15;  Ryan’s 
Mod.  Jur.  Index,  h.  t. ; Roscoe's  Cr.  Ev. 
652;  19  Engl.  Com.  L.  Rep.  425,430, 
526,  529;  Dane’s  Ab.  Index,  h.  t. ; 1 
Moody's  Cr.  Cas.  278  ; 4 C.  & P 381 ; 
S.  C.  19  E.  C.  L.  R.  480;  4 C.  & P. 
446;  S.  C.  19  E.  C.  L.  R.  466;  1 
Moody’s  Cr.  C.  318  ; 4 C.  A P.  558; 
S.  C.  19  E.  C.  L.  R.  526 ; Carr.  Cr.  L. 
239;  Guy,  Med.  Jur.  eh.  9,  p.  446; 
Merl.  Report,  mot  Blessurc. 

3.  — When  a person  is  found  dead  from 
wounds,  it  is  proper  to  inquire  whether 
they  arc  the  result  of  suicide,  accident, 
or  homicide.  In  making  the  examina- 
tion the  greatest  attention  should  be  lie- 
stowed  on  all  the  circumstances.  On 
this  subject  some  general  directions  have 
been  given  under  the  article  Death.  The 
reader  is  referred  to  2 Beck’s  Med.  Jur- 
68  to  93.  As  to  wounds  on  the  living 
body  see  lb.  188. 

WRECK,  mar.  late.  A wreck  (called 
in  law-la  tin  wreccum  man's,  and  m law 
! French  wreedemer)  signifies  such  goods 
as  after  a shipwreck  are  cast  upon  laud 
by  the  sea,  and  left  there  within  some 
county,  so  as  not  to  belong  to  the  juris- 
1 diction  of  the  admiralty,  but  to  the  com- 
mon law.  2 Inst.  167  ; Bract.  1.  3,  c. 
1 3 ; Mirror,  c.  1,  s.  13,  and  e.  3. 
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2. — The  term  wreck  of  the  sea  iu- 
el  udcs,  1,  goods  found  at  low  water 
between  high  and  low  water;  and  2, 
goods  between  the  same  limits,  partly 
resting  on  the  ground,  but  still  moved 
by  the  water.  3 Ilngg.  Adm.  It.  257. 

8. — When  goods  have  touched  the 
ground,  and  have  again  been  floated  by 
the  tide,  and  are  within  low  water  mark ; 
whether  they  arc  to  be  considered  wreck 
will  depend  upon  the  circumstances 
whether  they  wero  seized  by  a person 
wading,  or  swimming,  or  in  a bout.  3 
Hagg.  Adm.  it.  294.  But  if  a human 
being,  or  even  an  animal,  as  a dog,  cat, 
hawk,  Ac.  escape  alive  from  the  ship,  or 
if  there  beany  marks  upou  the  goods  by 
which  they  may  be  known  again,  they 
are  not  at  common  law  considered  as 
wrecked.  6 Burr.  *2738,  9 ; 2 Chit. 
Com.  Law.  c.  6,  p.  102 ; 2 Kent.  Com. 
292;  22  Vin.  Ab.  585;  1 Bro.  Civ. 
Law,  238;  Park,  Ins.  Index,  h.  t. ; 
Molloy,  Jur.  Mar.  Index,  h.  t. 

4. — The  act  of  congress  of  March  1, 
1823,  provides,  § 21,  That,  before  any 
goods,  wares,  or  merchandise,  which  may 
be  taken  from  any  wreck,  shall  be  ad- 
mitted to  an  entry,  the  same  shall  be 
appraised,  in  the  manner  prescribed  in 
the  sixteenth  section  of  this  act ; and  the 
same  proceedings  shall  be  ordered  and 
executed  iu  all  eases  where  a reduction 
of  duties  shall  be  claimed  on  account  of 
damage  which  any  goods,  wares,  or  mer- 
chandise, shall  have  sustained  in  the 
course  of  the  voyage ; and  in  all  eases 
where  the  owner,  importer,  consignee,  or 
agent,  shall  bo  dissatisfied  with  such  ap- 
praisement, he  shall  Iks  entitled  to  the 
privileges  provided  in  the  eighteenth 
section  of  this  act.  Vide  Naufraye. 

WKIT,  practice,  is  a mandator?  pre- 
cept, issued  by  the  authority,  and  in  the 
name  of  the  sovereign  nr  the  state,  for 
the  purpose  of  compiling  the  defendant 
to  do  something  therein  mentioned. 

2. — It  is  issued  by  a court  or  other 
competent  jurisdiction,  and  is  returnable 
to  the  same,  it  is  to  Ik?  under  seal  ami 
tested  by  the  proper  officer,  and  is  di- 
rected to  the  sheriff,  or  other  oflicer  law- 
fully authorized  to  execute  the  same. 
Writs  are  divided  into,  1,  original ; 2, 


of  inesne  process;  3,  of  execution.  Vide 
3 Bl.  Com.  273  ; 1 Tidd,  Pr.  93 ; Gould 
on  PI.  c.2,8.  1 . There  are  several  kinds  of 
writs,  some  of  which  arc  mentioned  below. 

Writ  dr  BONO  et  malo.  An  ancient 
writ  which  was  issued  iu  the  case  of  each 
prisoner  instead  of  a general  commission 
of  general  jail  delivery  for  all  the  pri- 
soners. This  writ  1ms  not  been  used  for 
a very  long  time,  and  is  obsolete.  4 Bl. 
Com.  2?0> 

Writ  of  CONSPIRACY.  The  name  of 
an  ancient  writ,  now  superseded  by  the 
more  convenient  remedy  of  an  action  on 
the  ease,  which  might  have  been  sued 
agaiust  parties  guilty  of  a conspiracy. 
F.  N.  B.  260.  See  Conspiracy. 

Writ  of  deceit.  The  name  of  a writ 
which  lies  where  one  man  has  done  any 
thing  iu  the  name  of  another,  by  which 
the  latter  is  damnified  and  deceived. 
F.  N.  B.  217. 

2. — The  modern  practice  is  to  sue  a 
writ  of  trcspuss  on  the  case  to  remedy 
the  injury.  .See  Deceit. 

Whit  dk  ejection*;  firm.®.  A writ 
of  ejectmeut.  Vide  Ejectment , and  3 
Bl.  Com.  199. 

Writ  de  h.f.rktico  com  hu  hex  do, 
Engl.  law.  The  name  of  a writ  formerly 
issued  by  the  secular  courts,  when  a man 
was  turned  over  to  them  by  the  ecclesias- 
tical tribunals,  after  having  been  con- 
demned for  heresy. 

2. — It  was  founded  on  the  statute,  2 
Hen.  4,  c.  15;  it  wjls  first  used,  a.  d. 
1401,  and  as  late  as  the  year  1611.  By 
virtue  of  this  writ  the  unhappy  mau 
against  whom  it  was  issued  was  burned 
to  death.  »See  12  Co.  K.  92. 

Writ  i»e  uomi.nk  repleoiando, 
practice , is  a writ  which  lies  to  replevy 
a man  out  of  prison,  or  out  of  the  cus- 
tody of  any  private  |>ersou,  iu  the  same 
manner  which  cattle  taken  iu  distress 
may  be  replevied,  upon  giving  security 
to  the  sheriff  that  the  man  shall  be  forth- 
coming to  answer  to  auy  charge  agaiust 
him. 

2. — This  writ  is  almost  entirely  super- 
seded by  the  more  effectual  writ  of  habeas 
corpus.  3 Bl.  Com.  129  ; Com.  Dig. 
Imprisonment,  (L4);  Lord  Kayni.  613; 
F.  N.  B.  66  ; 1 Atk.  633 ; 14  Vin.  Ab. 
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305;  Dane’s  Ab.  h.  t. ; 7 Com.  Dig. 
271 ; 5 Binn.  It.  804 ; 1 John.  R.  23 ; 
14  John.  It.  203  ; 2 Cain.  C.  Err.  322. 

Writ  de  odio  et  atia,  Engl.  law.  i 
This  writ  is  probably  obsolete,  and  su- 
perseded by  the  writ  of  habeas  corpus. 
it  was  anciently  directed  to  the  sheriff, 
commanding  him  to  inquire  whether  a 
prisoner  charged  with  murder  was  com- 
mitted upon  just  cause  or  suspicion,  or 
merely  propter  odium  et  attain,  for 
hatred  and  ill-will ; aud,  if  upou  the  in- 
quisition due  cause  of  suspicion  did  not 
appear,  then  there  issued  another  writ 
fur  the  sheriff  to  admit  him  to  bail.  8 
Bl.  Com.  128 ; Com.  Dig.  Imprisonment, 
(L  8). 

Writ  op  covenants,  tit  practice , is 
a writ  which  lies  where  a party  claims 
damages  for  breach  of  covenant,  *.  e.  of 
a promise  under  seal. 

Writ  of  debt,  practice,  lies  where 
the  party  claims  the  recovery  of  a debt, 
i.  e.  a liquidated  or  certain  sum  of  money 
alleged  to  be  due  to  him.  This  is  debt 
in  die  debet t which  is  the  principal  aud 
only  common  form.  There  is  another 
species  mentioned  in  the  books,  called 
debt  in  the  detinct,  which  lies  for  the 
specific  recovery  of  j foods , under  a con- 
tract to  deliver  them.  1 Chit.  PI.  101. 

Writ  of  detinue,  practice , is  a writ 
which  lies  where  a party  claims  the 
specific  recovery  of  goods  aud  chattels, 
or  deeds  and  writings  detained  from  him. 
This  is  seldom  used : trover  is  the  more 
frequent  remedy,  in  cases  where  it  may 
be  brought. 

Writ  of  dower,  practice , is  a writ 
which  lies  for  a widow  claiming  the  spe- 
cific recovery  of  her  dower,  no  part  hav- 
ing been  yet  assigned  to  her.  It  is  usu- 
ally called  a writ  of  dower  untie  nihil 
habet.  3 Chit.  PI.  393 ; Booth,  166. 

2. — There  is  another  species,  called  a 
writ  of  right  of  dower , which  applies  to 
the  particular  case  where  the  widow  has 
received  a part  of  her  dower  from  the 
tenant  himself,  and  of  land  lying  in  the 
same  town  in  which  she  claims  the  resi- 
due. Booth,  166  j Glanv.  lib.  6,  c.  4,  5. 
This  latter  writ  is  seldom  used  iu  practice. 

Writ  of  ejectment,  in  practice , is 
the  uarne  of  a process  issued  by  a party 


claiming  laud  or  other  real  estate,  against 
one  who  is  alleged  to  be  unlawfully  iu 
possession.  Vide  Ejectment. 

Writ  op  entry,  practice , is  a writ 
requiring  the  sheriff  to  command  the 
tenant  of  land  that  ho  render  to  the  de- 
mandant the  premises  iu  question,  or  to 
appear  in  court  ou  such  a day  to  show 
cause  why  he  hath  not  done  so.  Co. 
Lilt.  238.  See  2 Pick.  473 ; 10  Pick. 
359;  14  Mass.  20;  15  Mass.  305;  5 
N.  Ilamp.  11.  450 ; 0 N.  Damp.  It.  555 ; 
7 Dick.  36. 

Writ  op  error,  practice,  is  a writ 
issued  out  of  a court  of  competent  juris- 
diction, directed  to  the  judges  of  a court 
| of  record  iu  which  fiual  judgment  has 
been  given,  aud  commanding  them,  iu 
some  cases,  themselves  to  examine  the 
record ; in  others  to  send  it  to  another 
court  of  appellate  jurisdiction,  therein 
named,  to  be  examined  in  order  that 
some  alleged  error  iu  the  proceedings 
may  be  corrected.  Steph.  PI.  138 ; 2 
Saund.  100,  u.  1 ; Bac.  Ab.  Error,  in  pr. 

2.  — The  first  is  called  a writ  of  error 
coram  nobis  or  vobis.  When  an  issue 
iu  fact  has  been  decided,  there  is  not  iu 
general  any  appeal  except  by  motion  for 
a new  trial ; and  although  a matter  of 
fact  should  exist  which  was  not  brought 
into  the  issue,  as  for  example,  if  the  de- 
fendant neglected  to  plead  a release, 
which  he  might  have  pleaded,  this  is  no 
error  in  the  proceedings,  though  a mis- 
take of  the  defendant.  Steph.  PI.  139. 
But  there  ore  some  facts  which  affect  the 
validity  and  regularity  of  the  proceeding 
itself,  and  to  remedy  these  errors  the 
party  iu  iuterest  may  sue  out  the  writ  of 
error  eoram  vobis.  The  death  of  one  of 
the  parties  at  the  commencement  of  the 
suit;  the  appearance  of  an  infant  in  a 
personal  action,  by  an  attorney,  and  not 
by  guardian;  the  coverture  of  either 
party,  at  the  commencement  of  the  suit, 
when  her  husband  Is  not  joined  with  her, 
are  instances  of  this  kind.  1 Saund. 
101;  1 Arch.  Dr.  112;  2 Tidd’s  Dr. 
1033  ; Steph.  PI.  140 ; 1 Browne’s  Rep. 
75. 

3.  — The  second  species  is  called,  gen- 
erally, writ  of  error,  and  Is  the  more 
common.  Its  object  is  to  review  aud 
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correct  an  error  of  the  law  committed  in 
the  proceedings,  which  is  not  amendable, 
or  cured  at  common  law,  or  by  some  of 
the  statutes  of  amendment  or  jeofails. 
V'ide,  generally,  Tidd’s  Pr.  ch.  43 ; Gra- 
ham's Fr.  15.  4,  c.  1 ; Bac.  Ab.  Error  ; 
1 Vern.  109;  Yelv.  70;  1 Salk.  322; 
‘2  Saund.  40,  n.  G,  and  101,  n.  1 ; 8 151. 
Com.  405 ; Serg.  Const.  Law,  ch.  5. 

4.  — In  the  French  law  the  demand?, 
ni  cassation  is  somewhut  siinihir  to  our 
proceeding  in  error;  and  according  to 
some  of  the  best  writers  on  French  law, 
it  is  considered  as  a new  suit,  and  it  is 
loss  an  action  between  the  original  par- 
ties, than  a question  between  the  judg- 
ment and  the  law.  It  is  not  the  action 
which  is  to  lx' judged,  but  the  judgment; 
“ la  demande  en  cassation  est,  un  nouveau 
proees,  bien  moins  entire  les  partes  qui 
figuraient  dans  1c  premier,  qu’entre 
barret  et  la  loi.”  Henrion  de  Pansey, 
do  l'Autorit(;  judiciaire  dans  les  gouver- 
nemeus  monarchiques,  p.  270,  edit,  in 
8vo.  G Toull.  n.  193.  Cc  n’est  point  le 
proees  qu’il  s’agit  de  juger,  mais  le  juge- 
ment.  lb. 

5.  — A writ  of  error  is  in  the  nature 
of  a suit  or  action  when  it  is  to  restore 
the  party  who  obtains  it  to  the  posses- 
sion of  any  thing  which  is  withheld  from 
him,  not  when  its  operation  is  entirely 
defensive.  3 Story,  Const.  § 1721.  And 
it  is  considered  generally  as  a new  action. 
G Port.  9. 

Whit  of  execution,  practice , is  a 
writ  to  put  in  force  the  sentence  that 
the  law  has  given  : it  is  addressed  to 
the  sheriff,  (and  in  the  courts  of  the 
United  States,  to  the  marshal,)  com- 
manding him,  according  to  the  nature 
of  the  ease,  either  to  give  the  plaiutifl 
possession  of  lands;  or  to  enforce  the 
delivery  of  a chattel  which  was  the  sub- 
ject of  the  action;  or  to  levy  for  the 
plaintiff,  the  debt,  or  damages,  and  costs 
recovered;  or  to  levy  for  the  defendant 
his  costs ; and  that  either  upon  the  body 
of  the  opposite  party,  his  lands,  or  goods, 
or  in  some  eases,  upon  his  body,  laud, 
and  goods;  the  extent  and  manner  of 
the  execution  directed,  always  depend- 
ing upon  the  nature  of  the  judgment. 
3 151.  Com.  413. 
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2.  Write  of  execution  are  supposed 
to  be  act  tail ly  awarded  by  t he  judges  in 
court ; but  no  such  award  is  in  general 
actually  made.  The  attorney,  after  sign- 
ing filial  judgment,  sues  out  of  the  proper 
office  a writ  of  execution,  in  the  form  to 
which  he  conceives  lie  would  bo  en- 
titled upon  suck  judgment  as  he  has 
entered,  if  such  entry  has  been  actually 
made;  and,  if  not  made,  then  upon  such 
as  he  thinks  he  is  entitled  to  enter;  and 
he  does  this,  of  course,  upon  peril  that, 
if  he  takes  a wrong  execution,  the  pro- 
ceeding will  be  illegal  and  void,  and 
the  opposite  party  entitled  to  redress. 
Stoph.  PI.  137,  8.  See  Ca.  Sa Ext- 
mtif/n;  Fi.  Fa.  Hubert' fa.  jto/isessionem  ; 

Vend.  Exp. 

Writ  of  exioi  facias,  is  the  name 
of  a process  issued  in  the  course  of 
proceedings  in  outlawry,  and  which  im- 
mediately precedes  the  writ  of  capiat  rtt- 
hujutum.  See  .Exigent,  or  Esiyi  Facia*. 

Writ  of  formkdon,  practice.  This 
writ  lies  where  a party  claims  the  specifio 
recovery  of  lands  and  tenements,  as  issue 
in  tail;  or  us  remainder-man  or  rever- 
sioner, upon  the  determination  of  an 
estate  in  tail.  Co.  Litt.  23G  b;  Booth, 
151;  154. 

Writ  of  inquiry,  practice.  When 
an  action  sounding  in  damages,  (q.  v.) 
as  covenant,  trespass,  and  the  like,  and 
on  such  action  is  rendered  an  interlocu- 
tory judgment,  which  is  that  the  plaintiff 
ought  to  recover  his  damages,  without 
specifying  the  amount,  for  it  is  not  yet 
ascertained,  the  court  does  not  in  general 
undertake  the  office  of  assessing  the  dam- 
ages but  issues  a writ  of  inquiry,  which 
is  a writ  directed  to  the  sheriff  of  the 
county  where  the  facts  are  alleged  by  the 
pleadings  to  have  occurred,  commanding 
him  to  inquire  into  the  amount  of  dam- 
ages sustained  “by  the  oath  or  affirma- 
tion of  twelve  good  or  lawful  men  of  his 
county;"  and  to  return  such  inquisition, 
when  made,  to  the  court. 

2.  — The  finding  of  the  sheriff  and 
jury  under  such  a proceeding  is  called 
an  inquisition,  (q.  v.) 

3.  — The  court  will,  on  application, 
order  that  a writ  of  inquiry  shall  be  exe- 
cuted before  a judge,  where  it  appears 
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that  important  questions  of  law  will  arise. 

2 John.  R.  107. 

4. — When  executed  before  the  sheriff 
he  acts  ministerially,  and  not  judicially,  i 
and,  therefore,  it  may  be  executed  before 
a deputy  of  the  sheriff.  2 John.  R.  68. 
Vide  Steph.  PI.  126;  Grab.  Pr.  639;  2 
Arehb.  Pr.  19;  Tidd’s  Pr.  513;  Yelv. 
152,  n. ; 18  Eng.  Com.  Law  Rep.  181,  n.j 
189,  n.;  1 Marsh.  R.  129;  1 Sell.  Pr. 
346;  Watson  on  Sher.  221;  2 Sauud. 
107,  n.  2. 

Whits,  judicial,  practice.  In  Eng- 
land those  writs  which  issue  from  the 
common  law  courts,  during  the  progress 
of  a suit,  are  described  as  judicial  writs, 
by  way  of  distinction  from  the  original 
one  obtained  from  chancery.  3 Bl. 
Com.  282. 

Writ  op  MAJNPRIZE,  English  Imp,  is 
a writ  directed  to  the  sheriff,  (either 
generally,  when  any  man  is  imprisoned 
for  a bailable  offence,  and  bail  has  been 
refused;  or  specially,  when  the  offence 
or  cause  of  commitment  is  not  properly 
bailable  below,)  commanding  him  to  take 
sureties  for  the  prisoner’s  appearance, 
commonly  called  mainpernors,  and  to 
sot  him  at  large.  3 Bl.  Com.  128. 
Vide  Mainprise. 

Writ  OP  MESNE,  Breve  dc  medio.  In 
the  old  English  law,  was  a writ  which 
was  so  called  by  reason  of  the  words 
used  in  the  writ,  namely,  Unde  idem  A 
qui  medius  ext  inter  C el  prof  act  uni,  B; 
that  is,  A,  who  is  mesne  between  C,  the 
lord  paramount,  and  B,  the  tenant  paru- 
vail.  Co.  Litt.  100. 

Writ,  original,  practice,  in  the  Eng- 
lish law.  An  original  writ  is  a mandatory 
letter  issuing  out  of  the  court  of  chan- 
cery, under  the  great  seal,  and,  in  the 
king’s  name,  directed  to  the  sherifl  of 
the  county  where  the  injury  is  alleged 
to  have  been  committed,  containing  a 
summary  statement  of  the  cause  of  com- 
plaint, and  requiring  him,  in  most  cases, 
to  command  the  defendant  to  sitisfy  tin; 
claim ; and,  on  his  failure  to  comply,  then 
to  summon  him  to  appear  in  one  of  the 
superior  courts  of  common  law,  there  to 
account  for  his  non  compliance.  In  some 
cases,  however,  it  omits  the  former  al- 
ternative, and  requires  the  sheriff  sim-  j 


ply  to  enforce  the  appearance.  Steph. 
PI.  5. 

Writ  of  REPLEVIN,  practice,  is  the 
name  of  a process  issued  for  tin.*  recovery 
of  goods  and  chattels.  Vide  Replevin. 

Writ  of  praecipe.  This  writ  is  also 
called  a writ  of  covenant,  and  is  sued  out 
by  the  party  to  whom  lauds  are  to  be 
conveyed  by  tine ; the  foundation  of 
which  is  a supposed  agreement  or  cove- 
nant that  the  one  shall  convey  the  laud 
to  the  other.  2 Bl.  Com.  349,  350. 

Writ  of  prevention.  This  name 
is  given  to  certain  writs  which  may  be 
issued  in  anticipation  of  suits  which  may 
arise.  Co.  Litt.  100.  Seo  Quia  Timet. 

Writ  of  rationabili  parte  hono- 
RUM.  A writ  which  was  sued  out  by  a 
widow,  when  the  executors  of  her  de- 
ceased husband  refuses!  to  let  her  have 
a third  part  of  her  late  husband  s go<xls 
after  the  debts  were  paid.  F.  N.  B.  284. 

Writ  of  restitution,  is  a writ  which 
is  issued  on  the  reversal  of  a judgment, 
commanding  the  sheriff  to  restore  to  the 
defendant  below,  the  thing  levied  upon, 
if  it  has  not  been  sold,  and  if  it  has  been 
sold,  the  proceeds.  Bac.  Ab.  Execution, 
Q.  Vide  Restitution. 

Writ  pro  RETORNO  BABENDO,  reme- 
dies, practice.  The  name  of  a writ  which 
recites,  that  the  defendant  was  summoned 
to  appear  to  answer  the  plaintiff,  in  a plea 
whereof  he  took  the  cattle  of  the  said 
plaintiff,  specifying  them,  and  that  the 
said  plaintiff  afterwards  made  default, 
wherefore  it  was  then  considered  that 
the  slid  plaintiff  and  his  pledging  of  pro- 
secuting should  be  in  mercy,  and  that 
the  said  defendant  should  go  without 
day,  and  that  he  should  have  return  of 
the  cattle  aforesaid.  It  then  commands 
the  sheriff,  that  he  should  cause  to  bo 
returned  the  cattle  aforesaid,  to  the  said 
defendant  without  delay,  &c.  2 Sell.  Pr. 
168.  Vide  Judgment  in  Replevin. 

Writ  OF  process,  Engl,  law,  in  prac- 
tice. If  the  defendant  does  not  appear, 
in  obedience  to  the  original  writ,  there 
issue,  when  the  time  for  appearance  is 
past,  other  writs,  returnable  on  some 
general  return  day  in  the  term,  called 
m its  of  process,  enforcin';  the  appear- 
ance of  the  defendant,  either  by  attach- 
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mont  or  distress  of  his  property,  or  arrest 
of  his  person,  according  to  the  nature  of 
the  case. 

2. — These  difTor  from  the  original  writ, 
in  the  following  particulars ; they  issue 
not  out  of  chancery,  but  out  of  the  court 
of  common  law,  into  which  the  original 
writ  is  returnable;  and  accordingly  are 
not  under  the  great  seal,  but  the  private 
wal  of  the  court ; and  they  bear  teste  in 
the  name  of  the  chief  justice  of  that 
court,  and  not  in  the  nauue  of  the  king 
hiiusclf.  It  may  also  be  observed,  that 
in  common  with  aill  other  writs  issuing 
from  the  court  of  common  law,  during 
the  progress  of  the  suit,  they  are  de- 
scribes! as  judicial  writs,  by  way  of  dis- 
tinction from  the  original  one  obtained 
from  the  chancery.  4 Bl.  Com.  282. 
See  further  as  to  the  nature  of  these 
writs,  1 Tidd’s  Pr.  106-193,  4th  edit.; 
1 Sellon’s  Pr.  64-102. 

Writ  of  proclamation,  Engl.  prac- 
tice, is  a writ  which  issues  at  the  same 
time  with  the  exigi  facias,  by  virtue  of 
stat.  31  Eliz.  c.  3,  s.  1,  by  which  the 
sheriff  is  couimaudcd  to  make  proclama- 
tions in  the  statute  prescribed. 

2. — When  it  is  not  directed  to  the 
same  sheriff  as  the  writ  of  exigi  facias 
is,  it  is  called  a foreign  writ  of  procla- 
mation. Lee's  Diet,  of  Pr. ; 4 Rcev. 
Hist.  261. 

Whit  of  quarf.  impkdit,  English 
laic,  is  the  remedy  by  which,  where  the 
right  of  a party  to  a benefice  is  obstruct- 
ed, he  recovers  the  presentation ; and  is 
the  form  of  action  now  constantly  adopt- 
ed to  try  a disputed  title  to  au  advow- 
son.  Booth,  223;  1 Arch.  Civ.  PI. 
484. 

Whit  of  recaption,  practice.  This 
writ  lies  where,  pending  au  action  of 
replevin,  tin:  same  distrainor  takes,  for 
the  same  supposed  cause,  the  cattle  or 
goods  of  the  same  distrainee.  See  F. 
N.  B.  169. 

2. — 'This  writ  is  nearly  obsolete,  as 
trespass,  which  is  found  to  be  a prefera- 
ble remedy,  lies  for  the  second  taking; 
and,  as  the  defendant  cannot  justify,  the 
plaintiff  must  necessarily  recover  dam- 
ages proportioned  to  the  injury. 

Writ  of  iuuut,  practice,  is  the  re- 


medy appropriate  to  the  case  where  a 
party  claims  the  specific  recovery  of  cor- 
poreal hereditaments  in  fee  simple ; 
founding  his  title  on  the  right  of  pro- 
perty,  or  mere  right,  arising  either  from 
his  own  seisin,  or  the  seisin  of  his  an- 
cestor or  predecessor.  F.  N.  B.  1 B ; 3 
Bl.  Com.  391. 

2.  — At  common  law,  a writ  of  right 
lies  only  against  the  tenuut  of  the  free- 
hold demanded.  8 Crunch,  239. 

3.  — This  writ  brings  into  controversy 
only  the  rights  of  the  parties  in  the  suit, 
and  a defence  that  a third  person  has 
better  title  will  notavail.  Id.;  7 Wheat. 
27 ; 3 Pet.  133.  See  2 Wheat  306; 
4 Bing.  X.  S.  711 ; 3 Bing.  N.  S.  434; 
-i  Scott,  EL  208:  •;  Soott,  n.  486;  M. 
738 ; 1 Biug.  N.  S.  597 ; 5 Bing.  N. 
S.  161;  6 Ad.  & Ell.  103;  1 ll  Bl. 

1 ; I'  unit.  II.  326  ; 1 Marsh.  11.  OS  ; 

2 Bos.  & P.  570 ; 1 N.  II.  64 ; 4 Taunt. 
R.  572;  3 Bing.  It.  167;  2 W.  HI. 
ltcp.  1261 ; 1 B.  & B.  17 ; 2 Car.  & P. 
187 ; Id.  271 ; Holt,  R.  657  ; 8 Crunch, 
229;  3 Fairf.  312;  7 Wend.  250;  3 
Bibb,  57 ; 3 Band.  563 ; 2 J.  J.  Marsh. 
104;  2 A.  K.  Marsh.  396;  1 Dana, 
410;  2 Leigh,  R.  1 ; 4 Mass.  64;  17 
Mass.  74. 

Writ  of  trespass,  practice.  This 
writ  lies  where  a party  claims  damages 
for  a trespass  com  m it  ted  against  his  per- 
son, or  tangible  and  corporeal  property. 
Sec  Trespass. 

Writ  of  trespass  on  tiik  case, 
practice,  is  a writ  which  lies  where  a 
party  sues  for  damages  for  any  wrong  or 
cause  of  complaint  to  which  covenant  or 
trespass  will  not  apply.  Sec  3 Woodd. 
167 ; Steph.  PI.  15. 

2. — This  action  originates  in  the  power 
given  by  the  statute  of  Weatm.  2,  to  the 
clerks  of  chancery  to  frame  new  writs 
in  contimUi  casu  with  writs  already 
known.  Under  this  power  they  con- 
structed many  writs  for  different  inju- 
ries, which  were  considered  as  in  cou- 
simili  casu  with,  that  is,  to  bear  a certain 
analog}',  to  a trespass.  The  new  writs 
invented  for  the  eases  supposed  to  bear 
such  analogy,  have  received  accordingly 
the  apjKjllation  of  writs  of  trespass  on 
the  case,  as  being  founded  on  the  jur- 
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ticular  circumstances  of  the  case  thus 
requiring  a remedy,  and,  to  distinguish 
them  from  the  old  writ  of  trespass,  3 
Reeves,  89,  243,  391  j and  the  injuries 
themselves  which  are  the  subjects  of 
such  write,  are  not  called  trespjissos,  but 
have  the  general  name  of  torts,  wrong* 
or  grievances. 

3. — The  writs  of  trespass  on  the  case, 
though  invented  thus,  pro  re  nata,  in 
various  forms,  according  to  the  uature  of 
the  different  wrongs  which  respectively 
called  them  forth,  began,  nevertheless, 
to  be  viewed  as  constituting  collectively 
a new  individual  form  of  action  j and 
this  uew  genus  took  its  place,  by  the 
name  of  Trespass  on  the  case , among  the 
more  ancient  actions  of  debt,  covenant, 
trespass,  &c.  Such  being  the  nature  of 
this  action,  it  comprises,  of  course,  many 
different  species.  There  are  two,  how- 
ever, of  more  frequent  use  than  any 
other  species  of  trespass  on  the  case,  or, 
perhaps,  than  any  other  form  of  action 
whatever.  These  are  assumpsit  and  trover. 
Stcph.  PI.  15,  16. 

Writ  of  tolt,  Eng.  law.  The  name 
of  a writ  to  remove  proceedings  on  a 
writ  of  right  patent  from  the  court  baron 
into  the  county  court.  3 Bl.  Commenta- 
ries, App.  No.  1,  § 2. 

Writ  of  waste.  The  name  of  a 
writ  to  be  issued  against  a tenant  who 
has  committed  waste  of  the  premises. 
There  are  several  forms  of  this  writ,  that 
against  a tenant  in  dower  differs  from 
the  others.  P.  N.  B.  125. 

WRITING.  The  act  of  forming  by 
the  hand  letters  or  characters  of  a par- 
ticular kind  on  paper  or  other  suitable 
substance,  and  artfully  putting  them  to- 
gether so  as  to  convey  ideas.  It  differs 
from  printing,  which  is  the  formation  of 
words  on  paper  or  other  proper  substance 
by  means  of  a stamp.  Sometimes  by 


writing  is  understood  printing,  and  some- 
times printing  and  writing  mixed. 

2.  — Many  contracts  are  required  to 
be  in  writing  j all  deeds  for  real  estate 
must  be  in  writing,  for  it  cannot  be  con- 
veyed by  a contract  not  in  writing,  yet 
it  is  the  constant  practice  to  make  deeds 
partly  in  printing,  and  partly  in  writing. 
Wills,  except  nuncupative  wills,  must  be 
in  writing,  and  signed  by  the  testator ; 
and  nuncupative  wills  must  be  reduced 
to  writing  by  the  witnesses  within  a lim- 
ited time  after  the  testator’s  death. 

3.  — Records,  bonds,  bills  of  exchange 
and  many  other  engagements,  must,  from 
their  nature,  be  made  in  writing. 

See  Frauds,  statute  of;  Language. 

WRONG.  An  injury  (q.  v.)j  a tort, 
(q.  v.)j  a violation  of  right.  In  its 
most  usual  sense,  wrong  signifies  an  in- 
jury committed  to  the  person  or  property 
of  another,  or  to  his  relative  rights,  un- 
connected with  contract ; and  these 
wrongs  are  committed  with  or  without 
force.  But  in  a more  extended  signifi- 
cation, wrong  includes  the  violation  of  a 
contract ; a failure  by  a man  to  perform 
his  undertaking  or  promise,  is  a wrong 
or  injury  to  him  to  whom  it  was  made. 
3 Bl.  Com.  158. 

2. — Wrongs  arc  divided  into  public 
and  private. — l.  A public  wrong  is  an 
act  which  is  injurious  to  the  public  gene- 
rally, commonly  known  by  the  name  of 
crime,  misdemeanor,  or  offence,  and  it 
is  punishable  in  various  ways,  such  as 
indictments,  summary  proceedings,  and 
upon  conviction  by  death,  imprisonment, 
tine,  &c. — 2.  Private  wrongs,  which  are 
injuries  to  individuals,  unaffeetiug  the 
public : these  arc  redressed  by  actions 
for  damages,  &c.  See  Remedies. 

Wrono- doer.  One  who  commits  an 
injury,  a tort-feasor , (q.  v.)  Vide  Banc’s 
Abridgment,  Index,  h.  t. 


Y. 

YARD,  a measure  of  length,  contain-  the  inhabitants  of  a house.  In  England 
ing  three  feet,  or  thirty-six  inches.  it  is  nearly  synonymous  with  backside, 

Yard , estates,  is  a piece  of  hind  en-  (q.  v.)  1 Chitty,  Pr.  17G;  1 T.  R. 

dosed  for  the  use  and  accommodation  of  70 1 . 
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YARDLAND,  old  Eny.  law,  a quan- 
tity of  land  containing  twenty  acres.  Co. 
Litt.  tit)  a. 

YEAH.  The  period  in  which  the  re- 
volution of  the  earth  round  the  sun,  and 
the  accompanying  changes  in  the  order 
of  nature,  arc  completed. 

2.  — The  civil  year  differs  from  the 
astronomical,  the  hitter  being  composed 
of  305  days,  0 hours,  48  secouds  and  a 
fraction,  while  the  former  consists,  some- 
times of  three  hundred  and  sixty-five 
days,  and  at  others,  in  leap  years,  of 
three  hundred  and  sixty-six  days. 

3.  — The  year  is  divided  into  half-year, 
which  consists,  according  to  Co.  Litt. 
135  b,  of  182  days;  and  quarter  of  a 
year,  which  consists  of  1)1  days;  Ibid, 
and  2 Roll.  Ab.  521,  1.  40.  It  is  fur- 
ther divided  into  twelve  months. 

4.  — The  civil  year  commences  imme- 
diately after  twelve  o’clock  at  night  of 
the  thirty-first  day  of  December,  that  is 
the  first  moment  of  the  first  day  of  Jan- 
uary, and  ends  at  midnight  of  the  thirty- 
first  day  of  December,  twelve  months 
thereafter.  Vide  Com.  Dig.  Ann. ; 2 
Bl.  Com.  by  Chitty,  140,  n. ; Chitt.  Dr. 
Index,  tit.  Time. 

5.  — In  New  York  it  is  enacted  that 
whenever  the  term  “ year”  or  “years’' 
is  or  shall  be  used  in  any  statute,  deed, 
verbal  or  written  contract,  or  any  public 
or  private  instrument  whatever,  the  year 
intended  shall  be  taken  to  consist  of  three 
hundred  and  sixty-five  days  j half  a year 
of  a hundred  and  cighty-two  days ; and 
a quarter  of  a year  of  ninety-two  days ; 
and  the  day  of  a leap  year,  and  the  day 
immediately  preceding,  if  they  shall  oc- 
cur in  any  period  so  to  be  computed, 
shall  bo  reckoned  together  us  one  day. 
Rev.  Stnt.  part  1,  c.  11),  t.  1,  § 3. 

Year  and  day.  This  jieriod  of  time 
is  particularly  recognized  in  the  law. 
For  example,  when  a judgment  is  re- 
versed, a party,  notwithstanding  the 
lapse  of  time  mentioned  in  the  statute 
of  limitations  pending  that  action,  may 
commence  a fresh  action  within  a year 
and  a day  of  such  reversal,  3 Chitty, 
Bract.  107  j again,  after  a year  and  a 
day  have  elapsed  from  the  day  of  sign- 
ing a judgment,  no  execution  can  be 


issued  until  the  judgment  shall  have 
been  revived  by  scire  /aria*,  lb. ; Bue. 
Ab.  Execution,  II  j Tidd,  Br.  1103. 

2. — In  Scotland,  it  has  been  decided  that 
in  computing  the  term,  the  year  and  day 
is  to  be  reckoned,  not  by  the  number  of 
days  which  go  to  make  up  a year,  but  by 
the  return  of  the  day  of  the  next  year 
that  bears  the  same  denomination.  1 
Bell's  Comm.  721,  5th  edit,  j 2 Stair, 
842.  See  Bac.  Ab.  Descent,  I 3 ; Ersk. 
Brine.  B.  1,  t.  6,  n.  22. 

Y EAR  uooks.  These  were  books  of 
reports  of  cases  in  a regular  series  from 
the  reign  of  the  English  King  Ed.  11. 
inclusive,  to  the  time  of  Henry  VIII., 
which  were  taken  by  the  prothonotaries 
or  chief  scribes  of  the  courts,  at  the 
expense  of  the  crown,  and  published 
annually,  whence  their  name  Year 
Books.  They  consist  of  eleven  parts, 
namely:  Bart  1.  .Maynard’s  Reports, 
temp.  Edw.  II.  j also  divers  Memoranda 
of  the  Exchequer,  temp.  Edward  I. 
Bart  2.  Reports  in  the  first  ten  years  of 
Edward  III.  Bart  3.  Reports  from  17 
to  39  Edward  111.  Bart  4.  Reports 
from  40  to  50  Edward  III.  Bart  5. 
Liber  Assisarum  j or  Bleas  of  the  Crown, 
temp.  Edw.  III.  Bart  6.  Reports  temp. 
Hen.  IV.  and  Hen.  V.  Barts  7 and  8. 
Annals ; or  Reports  of  Hen.  VI.  during 
his  reign,  iu  2 vols.  Bart  9.  Anuals  of 
Edward  IV.  Burt  10.  Long  Quin  to;  or 
Reports  in  5 Edward  IV.  Bart  11. 
Cases  in  the  reigns  of  Edward  V.,  Rich- 
ard III.,  Henry  VII.,  and  Henry  VIII. 

YEARS,  ESTATE  FOR.  Vide  Es- 
tate for  Years. 

YEAS  AND  NAYS.  The  list  of 
members  of  a legislative  body  voting  in 
the  allirmative  and  negative  of  a propo- 
sition is  so  called. 

2.  — The  constitution  of  the  United 
States,  art.  1,  s.  5,  directs  that  “ the 
yeas  and  nays  of  the  members  of  either 
house,  on  any  question,  shall,  at  the  de- 
desire of  one-fifth  of  those  present,  be 
entered  on  the  journal."  Vide  2 Story, 
Cons.  301. 

3.  — The  power  of  calling  the  yeas 
and  nays  is  given  by  all  the  constitutions 
of  the  several  states,  and  it  is  not  in 
general  restricted  to  the  request  of  one- 
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fifth  of  the  members  present,  but  may 
be  demanded  by  a less  number ; and,  in 
some,  one  member  alone  has  the  right 
to  require  the  call  of  the  yeas  and  yeas. 

YEOMAN.  In  the  United  States 
this  word  does  not  appear  to  have  any 
very  exact  meaning.  It  is  usually  put 
as  an  addition  to  the  names  of  parties 
in  declarations  and  indictments.  In  Eng- 
land it  signifies  a free  man  who  has  land 
of  the  value  of  forty  shillings  a year. 

2 In'*.  668 ; 2 Dali.  92. 

YIELDING  ANI)  PAYING,  am- 

tracts.  These  words,  when  used  in  a 
lease,  constitute  a covenant  on  the  part 
of  the  lessee  to  pay  the  rent.  Platt  on 
Coven.  50 ; 3 Peuua.  Rep.  464  ; 1 Sid. 
447,  pi.  9 ; 2 Lev.  206 ; 3 T.  R.  402 ; 
1 Darn.  & Cres.  416;  S.  C.  2 Dow.  & 


Ry.  670;  but  whether  it  is  an  express 
covenant  or  not,  seems  not  to  be  settled. 
Sty.  387,  406,  451;  Sid.  240,  266;  2 
Lev.  206;  S.  G,  T.  Jones,  102 ; 3 T. 
R.  402. 

2. — In  Pennsylvania,  it  has  been  de- 
cided to  be  a covenant  running  with  the 
land.  3 Penna.  Reports,  464.  Vide  1 
Saund.  233,  n.  1 ; 9 Verm.  R.  191. 

YORK,  STATUTE  OF.  The  name 
of  an  English  statute,  passed  12  Edw.  2, 
Anno  Domini  1318,andsocalled  because 
it  was  enacted  at  York.  It  contains  many 
wise  provisions  and  explanations  of  for- 
mer statutes.  Barr,  on  the  Stat.  174. 

1 There  were  other  statutes  made  at  York 
in  the  reign  of  Edw.  III.,  but  they  do 
uot  bear  this  name. 
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A. 


THE  ENGLISH  CHANCERY  REPORTS  is  :i  collection  of  reports  of  the  English  courts 
o f chancery.  The  volumes  published  contain  tho  following  reports. 


VoL  1.  Simons  and  Stuart,  yoU.  1 and  2. 

2.  Simons,  vols.  1 and  2. 

3.  Russell,  vols.  2 and  3. 

4.  Russell,  vol.  4. 

Jacob,  vol.  1. 

6.  Russell,  vol.  5. 

Russell  and  Mylno,  vol.  1. 

G.  Simons,  vols.  4 and  5. 

Russell  6c  Mylno,  vol.  2. 

Mylno  & Keen,  vol.  1. 

7.  Mylno  6c  Keen,  vols.  1 and  2. 
Simons,  vol.  5. 

8.  Mylno  6c  Keen,  vols.  2 and  3. 
Cooper's  Select  Cases,  vol.  1. 

9.  Mylno  6c  Keen,  vol.  3. 

Simons,  vols.  G and  7. 

10.  Simons,  vol.  7. 

Mytnc  6c  Keen,  vol.  3. 


Vol.  1 0.  Lloyd  6c  Goold,  vol.  1 . 

1 1.  Turner  6c  Russell,  vol.  1. 

Simons,  vol.  8. 

• 12.  Molloy,  vols.  1 and  2. 

13.  Russell  & Mylno,  vol.  2. 

Mylno  6c  Craig,  vol.  1. 

14.  Mylno  6c  Craig,  vols.  2 and  3. 

1 5.  Keen,  vols.  1 and  2. 

1G.  Simons,  vols.  9 and  10. 

17.  Bouvan,  vols.  1 and  2. 

18.  My  Inc  6c  Craig,  vol.  4. 

Craig  6c  Phillips,  vol.  1. 

19.  Phillips,  vol.  1. 

37-  Vols.  20,  21,  22,  23,  24,  25,  26, 
27,  and  28,  arc  not  yet  printed. 

29.  Bcavan,  vol.  7. 

30.  Hare,  vol.  4. 


B. 


THE  ENGLISH  COMMON  LAW  REPORTS  is  a collection  of  the  reports  of  the  English 
courts.  The  series  now  contains  fifty-four  volumes,  and  it  is  yearly  increasing.  They  arc, 


Vol.  1.  Taunton’s  Reports,  C.  P.  vols.  5 and  G. 

2.  Taunton’s  Reports,  vol.  7. 

Starkic’s  Report*,  N.  I*,  vol.  1. 

3.  Holt’s  Reports,  N.  P.  1 vol. 

Starkic’s  Reports,  N.  P.  vol.  2. 

4.  Taunton’s  Reports,  C.  P.  vol.  8. 
Marshall’s  Reports,  C.  i\  2 vols. 
Moore’s  Reports,  C.  P.  3 vols. 

5.  Brodcrip  6c  Bingham,  C.  1*.  vol.  1. 
Borne  wall  6c  AJdcrson,  K.  B.  vol.  3. 
Cow’s  Reports,  N.  P.  vol.  1,  part  1. 

G.  Brodcrip  6c  liiugham,  C.  P.  vol.  2. 
Barnewull  6c  Aldcraon,  K.  B.  vol.  4. 

7.  Barnewull  6c  Anderson,  K.  B.  vol.  5. 
Brodcrip  6c  Bingham,  C.  P.  vol.  3. 

8.  Bamcwall  6c  Crosswell,  K.  B.  vol.  1. 
Vol.  11.  IB. 


Vol.  8.  Bingham’s  Reports,  C.  P.  vol.  1. 

9.  Bamcwall  6c  Crcsswoll,  K.  B.  vol.  2. 
Bingham’s  Reports,  C.  P.  vol.  2. 

10.  Bamcwall  6c  Crcsswoll,  K.  B.  vols.  3 

and  4. 

11.  Bingham’s  Reports,  C.  P.  vol.  3,  parts 

1 and  2. 

Bamcwall  & Crcsswoll,  K.  B.  vol.  5, 
parts  1 and  2. 

Carrington  6c  Payne,  N.  P.  vol.  1. 

12.  Carrington  6c  Payne,  N.  P.  vol.  2. 
Bamcwall  6c  Ciesswcll,  K.  B.  vol.  6, 

parts  3 and  4. 

13.  Bingham’s  Reports,  C.  P.  vol.  3,  parts 

3 and  4. 

Bamcwall  6c  Crcsswoll,  K.  B.  voL  G. 
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Vol.  13.  Bingham's  Reports,  C.  I*,  vot  4,  part* 
1 and  2. 

14.  Barnewull  Ac  Cromwell,  K.  B.  vol.  7. 
Starkic,  N.  I*,  vol.  3,  part  1. 
Carrington  Ac  Payne,  N.  P.  vol.  3. 

15.  Binghum,  C.  1‘.  vol.  4,  ports  3 and  4. 
Barnewull  \ Crcxxwcll,  K.  B.  vol.  8. 
Bingham,  C.  P.  vol.  5. 

10.  Dowling  Ac  Itylaml,  K.  B.  Ac  N.  P.  8 
vol*. 

Moore,  C.  P.  At  E.  C.  vols.  4 and  5. 

17.  Moore,  C.  P.  Ac  E.  C.  vol*.  6 to  10. 
Mooro  Ac  Payne,  C.  P.  Ac  E.  C.  2 

vol*. 

Manning  At  Hyland,  K.  B.  2 vol*. 
Baraownl]  Ac  Cromwell,  K.  13.  vol.  9. 

18.  Chilly,  K.  B.  2 vol*. 

19.  Bingham’*  C.  P.  vol.  0. 

Carrington  Ac  Payne,  N.  P.  vol.  4. 

20.  Bingham,  C.  P.  vol.  7. 

Barnewull  Ac  Adolphux,  K.  B.  vol.  1. 

21.  Barnewull  Ac  Crcsxwcll,  K.  B.  vol.  10. 
Bingham,  C.  1\  vol.  8. 

Hyan  Ac  Moody,  N.  P.  vol.  1. 

22.  Barm-wall  Ac  Adolphus.  K.  B.  vol.  2. 
Moody  Ac  Malkin,  N.  P.  vol.  1. 
Dowling  Ac  Hyland,  K.  B.  vol.  9. 
Moore,  C.  P.  At  E.  C.  vol*.  1 1 and  12. 

23.  Burnewall  Ac  Adolphux,  K.  B.  vol.  3. 
Bingham,  C.  P.  vol.  9. 

24.  BarncwftU  Ac  Adolphux,  K.  B.  vol.  4. 
Carrington  A:  Payne,  N.  P.  voh  5. 

25.  Bingham,  C.  P.  vol.  10. 

Carrington  At  Puyno,  N.  P.  vol.  6. 

26.  Douglas,  by  Roscoo,  K.  B.  vol*.  3 

and  4. 

27.  Barnewall  Ac  Adolphux,  K.  B.  vol.  5. 
Bingham,  Now  Cases,  C.  P.  vol.  1. 

28.  Adolphux  At  Ellis,  K.  B.  vol.  1. 

Moore  Ac  Scott,  C.  P.  vol.  1 and  2. 
Neville  Ac  Manning,  K.  B.  vol.  I — 3. 

29.  Adolphux  Ac  Elli*.  K.  B.  vol.  2. 
Bingham’s  New  Cases,  C.  P.  vol.  2. 

30.  Adolphus  At  Ellis,  K.  B.  vol.  3. 


THE  ENGLISH  ECCLESIASTICAL 
Ecclesiastical  courts,  of  great  value.  They  arc, 

Vol.  1.  Phillimorc’s  Ecclesiastical  Report*,  3 
vol*. 

2.  Addain’*  Ecclesiastical  Reports,  3 

vol*. 

3.  Haggard’*  Ecclesiastical  Reports, 

vol.  1. 

Furgusxon’s  Scotch  Consistorial  Re- 
ports, 1 vol. 

4.  Haggard’s  Ecclesiastical  Reports, 

vol.  2. 


Vol.  30.  Moore  Ac  ^cott,  C.  P.  vol*.  3 and  4. 
Neville  At  Manning,  K.  B.  vol.  4. 
Scott’*  Reports,  C.  P.  vol.  2. 

31.  Adolphus  & Ellis,  K.  B.  vol*.  4 and  5. 

32.  Bingham’*  New  Case*,  C.  P.  vol.  3. 
Carrington  Ac  Payne,  N.  P.  vol.  7. 

33.  Adolphux  Ac  Ellis,  K.  B.  vol.  6. 
Bingham’s  New  Cases,  C.  P.  vol.  4. 

34.  Adolphus  Ac  Ellis,  K.  11.  vol.  7. 
Carrington  Ac  Payne,  N.  P.  vol.  8. 

35.  llinghnni’s  New  Caw*,  C.  P.  vol.  5. 
Adolphus  Ac  Ellis,  K.  B.  vol.  8. 

3G.  Adolplm*  and  Ellis,  Q.  11.  vol.  9. 
Scott’s  Reports,  C.  P.  vol.  3 and  4. 
Neville  At  Manning,  K.  B.  vols.  6 
and  6. 

Neville  Ac  Perry,  K.  B.  vol.  1 . 

37.  Adolphus  A:  Ellis,  IJ.  B.  vol.  10. 
Bingham’s  New  Cases,  C.  P.  vol.  6. 

38.  Carrington  A:  Pay  no,  N.  I*,  vol.  9. 
Deacon,  Bankruptcy,  vol.  1. 

39.  Adolphus  Ac  Ellis,  1^.  II.  vol.  11. 
Manning  &.  Granger,  C.  P.  vol.  1. 

40.  Adolphus  Ac  Ellis,  Q.  11.  vol.  12. 
Manning  Ac  Granger,  C.  P.  vol.  2. 

41.  Adolphus  Ac  Ellis,  New  Series,  Q.  B. 

\>>I.  I. 

Carrington  Ac  Marshman.  N.  P.  vol.  1. 

42.  Manning  Ac  Granger,  vol.  3. 
Adolphus  Ac  Ellis,  N.  8.  vol.  2. 

43.  Manning  & Granger,  voL  4. 
Adolphus  Ac  Ellis,  vol.  3. 

44.  Manning  Ac  Granger,  vol.  5. 

45.  Adolphus  Ac  Ellis,  vol.  4. 

46.  Manning  Ac  Granger',  vol.  6. 

47.  Carrington  Ac  Kirwan,  N.  P.  vol.  1. 

47. *  Index  to  first  47  vols. 

48.  Adolphus  Ac  Ellis,  vol.  5. 

49.  Manning  & Granger,  vol.  7. 

50.  Manning,  Granger  &.  Scott,  vol.  1. 

51.  Adoljdius  Ac  Ellis,  vol.  6. 

52.  Manning,  Granger  Ac  8colt,  vol.  2. 

53.  Adolphus  Ac  Ellis,  vol.  7. 

64.  Manning,  Granger  Ac  Scott,  vol.  3. 


arc  a collection  of  reports  of  the  British 


Haggard’s  Consistorial  Reports,  2 
vol*. 

5.  Haggard’s  Ecclesiastical  Reports. 

vol.  3. 

Leo’s  Ecclesiastical  Rej>orts,  vol.  1. 

6.  Leo’s  Ecclesiastical  Rejsirts,  vol.  2. 
Curteis’s  Ecclesiastical  Reports,  vol.  1. 

7.  Curtcis’s  Ecclesiastical  Reports,  vol. 

2,  3. 
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THE  LAW  LIBRARY  is  a collection  of  Treatises  on  the  English  law,  written  by  some  of 
the  most  learned  lawyers  in  England. 

There  have  been  four  distinct  Scries  of  this  publication,  an  arrangement  rendered  necessary 
by  the  exhaustion  of  the  earlier  volumes.  The  first  and  second  series  arc  identical  from  the  3d 
volume  of  the  first  series ; and  lire  third  scries  is  identical  with  tlic  two  former  from  a subse- 
quent period. 


Contents  of  the  First  Scries , 61  rols.,  to  September,  1848. 


Vol. 


1.  Theobald  on  Principal  and  Surety. 
Blanchard  and  Wilkinson  on  Limita- 
tions. 

Brailby  on  Distresses. 

2.  Shclford  on  Lunatics. 

3.  Platt  ou  Covenants. 

Cornish  on  Uses. 

IlonnelPa  Forma. 

Sugden  on  Sales. 

4.  Woolrych  on  Ways. 

Ellis  on  Insurance. 

Perpigna  on  Patents. 

5.  Leigh  and  Dulzcll  on  Conversion  of' 

Property. 

Cary  ou  Partncsship. 

Comyn  on  Usury. 

Allnalt  on  Partition. 

6.  Coinyn  on  Landlord  and  Tenant. 
Buhington  on  Set-olT. 

Wilkinson  on  Replevin. 

7.  Hayes  on  Estates  Tail. 

Watson  on  Oilicc  of  Shcrid. 

8.  Ram  on  Assets,  Debts  and  Incum- 

brances. 

Ram  on  Wills. 

0.  Mathews  on  Executor*. 

Ilurlstonc  on  Bonds. 

Ram  on  Legal  Judgments. 

Dwarris  on  statutes. 

10.  Petcrsdorff  on  Bail. 

Willis  on  Trusts. 

Fletcher  on  Trustees. 

11.  Watson  on  Arbitration  and  Awards. 
Park  on  Dower. 

Wilson  on  Springing  uses. 

12.  Ross  on  Purchasers  and  Vendors. 
Robertson  on  Succession. 

13.  Bingham  on  Judgments  and  Execu- 

tions. 

Wigram  on  Discovery. 

Poynter  on  Marriage  and  Divorce. 
Gibbon’*  Law  of  Fixtures. 

14.  Willcock  on  Cori>orations. 

Warren’s  I.aw  Studies. 

15.  Bagloy’s  Practice. 

Sugdcii  on  Power*.  Vol.  1. 

16.  Sugdcn  on  Powers.  Vol.  2. 

By  let  on  Bills  of  Exchange. 


Vol.  17.  Calvert  on  Equity. 

Smith’s  Mercantile  I.aw. 

18.  Cootc  on  Mortgages. 

Ward  on  Legacies. 

19.  Smith’s  Leading  Case*.  Vol.  1. 
Babington  on  Auctions. 

20.  Atkinson  on  Titles. 

Watkins  on  Conveyancing. 

Gilbert  on  Rents. 

21.  Powell  on  Devises.  Vol.  1,  part  I, 

vol.  2. 

22.  Powell  on  Devise*.  Part  2,  vol.  2. 
Bournes  on  Equity  Costs. 

23.  Burton  on  Real  Property. 

Smith’s  Leading  Case*.  Vol.  2, 
part  1. 

24. 1.cwin  on  Trusts. 

Schultes  on  Aquatic  Rights. 

25.  Lovelass  on  Wills. 

Stock  on  Non  Compotes  Mentis. 

20.  Mansell  on  Demurrer. 

Coventry  ou  Conveyancer’s  Evi- 
dence. 

27.  Athcrly  on  Marriage  Settlements. 
Stephen's  Criminal  Law. 

28.  Paley  on  Principal  and  Agent. 

Roscoc  on  Real  Actions.  Vol.  1. 

29.  Roscoc  on  Real  Actions.  Vol.  2. 
Willcock  on  Constable. 

Worthington  on  Juries. 

30.  Smith's  Leading  Case*.  Part  2, 

vol.  2. 

31.  Sheppard’s  Touchstone,  by  Hilliard 

and  Preston. 

Roper  on  Husband  and  Wife.  Part 

1,  vol.  1. 

32.  Roj*er  on  Husband  and  Wife.  Part 

2,  vol.  1 ; and  vol.  2. 

33.  Shclford  on  Marriage  and  Divorce. 

34.  Cross  on  Law  of  l.icn,  fee. 

Eden  on  Bankrupt  Law.  Part  I. 

35.  Eden  on  Bankrupt  I .aw.  Part  2. 
Willis’s  Pleading  in  Equity. 

36.  Drcwry  on  Injunction*. 

Shclford  on  Mortmain.  Pari  1. 

37.  Shclford  on  Mortmain.  Part  2. 
Bennett's  Chancery  Practice. 

38.  Wooddcsson’s  Lecture*.  Vols.  1,  2. 
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Vol.  39.  Wooddeason’ft  Locturos.  Vrol.  3. 

Wordsworth  on  Joint  Stock  Compa- 
nion. Part  1. 

•10.  Wordsworth  on  Joint  Stock  Compa- 
nies. Part  2. 

Goldsmith's  Equity. 

Joy  on  Confessions  and  Cliallcngos  of 
Jurors. 

Pitman  on  Principal  and  8urcty. 

41.  Miicphcnton  on  Infants. 

Wills  on  Circumstantial  Evidence. 

42.  Missel  on  Estates  for  Life. 

Preston  on  Merger. 

Winslow  on  the  Plea  of  Insanity  in 
Criminal  Cases. 

43.  Smith’s  Cases,  with  notes  by  Hare  & 

Wallace.  Vol.  I. 

44.  Smith’s  Cases,  &e.  Vol.  2. 

43.  Browne  on  Actions  at  Law. 

Joy  on  the  Evidence  of  Accomplices. 

46.  Sewell  on  the  Law  of  ShcriiE 

47.  Most  on  Presumptions. 

Miller  on  Equitable  Mortgages. 
Russell  ou  Factors  and  Brokers. 

48.  Hubhack  on  tlio  Evidence  of  Succes- 

sion. 


Vol.  49.  Archbold’s  Law  of  Nisi  Prius.  Vol.  1 

50.  Archbold’s  Law  of  Nisi  Prius.  Vol.  2* 

51.  Tamlyn’s  Law  of  Evidence. 

52.  Lewis  on  the  Law  of  Perpetuity. 

53.  Archbold  on  Landlord  and  Tenant. 
Cooke  on  Defamation. 

51.  Crabb  on  Ileal  Property.  VoL  1. 

55.  Crabb  on  Ileal  Property.  Vol,  2. 

56.  Smith  on  Contracts. 

Broom  on  Parties  to  Actions. 

Cole  on  Criminal  Informations. 

57.  Cole  on  Criminal  Informations.  Part  2. 
Pulling  on  Mercantile  Accounts. 
Blackburn  on  Sales. 

Philliinorc  on  Domicil. 

58.  Lee  on  Abstracts  of  Title. 

Oliphant  on  Horses. 

50.  Watson  on  Arbitration  and  Awards. 
Macquccn  on  Husband  and  Wife. 

60.  Smith  on  Actions  at  Law. 
Worthington  on  Wills. 

Long’s  Discourses. 

Coodc  an  Legislative  Expression. 

61.  Byles  on  Bills  of  Exchange. 
Williams  on  Personal  Property. 


TWO  other  series  of  the  Law  Library  were  published  which  arc  now  out  of  print,  and  a fourth 
is  now  in  the  course  of  publication.  It  is  as  follows : 


Fourth  Series. 


Vol.  1.  Sugden  on  Powers.  New  cd.  2 vols. 

2.  Smith's  Mercantile  Law. 

Wilson  on  Springing  Uses. 

3.  Pnlcy  on  Principal  and  Agent. 
WUIcoek  on  Constable. 

Worthington  on  Juries. 

Ross  on  Vendors. 

4.  Roscoc  on  Ileal  Actions.  2 vols. 

5.  Sheppard’s  Touchstone.  Vol.  1. 

6.  Shepjwird’s  Touchstone.  Vol.  2. 

7.  llopcr  on  Ifuslsuxl  and  Wife.  2 vols. 

8.  Slid  ford  on  Marriage  and  Divorce. 

9.  Cross  on  I>aw  of  Lien,  &c. 

Willis’  Equity  Pleadings. 

10.  Eden  on  Bankrupt  Law. 

1 1.  Drcwry  on  Injunctions. 

Bennett’s  Chancery  Practico. 

12.  Shelford  on  Mortmain. 

13.  Woo  Wesson's  Lectures.  Vols.  I 

and  2. 

14.  Wood  (lesson's  Lectures.  Vol.  3. 
Goldsmith’s  Law  and  Practice  of] 

Equity. 

Pitman  on  Princij>al  and  Surety. 

15.  Wordsworth  on  Joint  Stock  Compa- 

nies. 

Joy  on  Confessions. 


Vol.  16.  Maqihcrson  on  Infants. 

Wills  on  Circumstantial  Evidence. 

17.  Bisscl  on  Estates  for  Life. 

Preston  on  Merger. 

Winslow  on  Plea  of  Insanity  in 
Criminal  Cases. 

18.  Smith’s  Leading  Cases,  with  Ameri- 

can Notes,  by  Hare  and  Wallace. 
3d  ed.  Vol.  1. 

19.  Smith’s  Leading  Cases,  with  Ameri- 

can Notes,  by  Hare  and  Wallace. 
3d  cd.  Vol.  2. 

20.  Brown  on  Actions  at  Law. 

Joy  on  tho  Evidence  of  Accomplices. 

21.  Sewell  on  the  Law  of  Sheriff. 

22.  Best  on  Presumptions  of  Law  and 
Fad; 

Miller  on  Equitable  Mortgages. 

Notes  of  Leading  Cases. 

Russell  on  the  Law  of  Factors  ami 
Brokers. 

23.  nubback  on  Evidence  of  Succession 
to  Ileal  and  Personal  Property. 

24.  Archbold’s  Nisi  Prius.  Vol.  1. 

25.  Archbold’s  Nisi  Prius.  Vol.  2. 
Broom’s  Legal  Maxims. 

Boll  on  Contracts  of  Sale. 
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2G.  T amlyn’s  Equity  Evidence. 

Billing  on  Awards. 

Grady  on  Law  of  Fixtures. 

27.  Lewis  on  Law  of  Perpetuities. 

Notes  to  Recent  Leading  Cases. 

29.  Archbold’s  Laws  of  Landlord  and 
Tenant. 

Cooke’s  Law  of  Defamation. 

29.  Crabb  on  Real  Property,  American 

Notes.  Vol.  1. 

30.  Crabb  on  Real  Property,  American 

Notes.  Vol.  2. 

31.  Smith’s  Law  of  Contracts. 

Broom  on  Parties  to  Actions. 

Colo  on  Criminal  Informations  and 
Quo  Wandnto. 

32.  Pulling  cn  Mercantile  Accounts. 
Blackburn  on  Sales. 


Phillimoro  on  Domicil. 

33.  Lee  on  Abstracts  of  Title. 

Oliphant  on  tho  Law  of  Horses, 

Gaming,  Racing,  See. 

34.  Watson  on  Awards,  (new  and  en- 

larged edition.) 

Macquccn  on  Law  of  Husband  and 
Wife. 

35.  Smith  on  Actions  at  Law. 
Worthington  on  Wills. 

Long’s  Discourse. 

Coode  on  Legislative  Expression. 

3(5.  Bylcs  on  Bills  of  Exchange,  American 
Notes. 

37.  Williams  on  Personal  Property. 
Raymond  cn  the  Bill  of  Exceptions. 
Whitworth’s  Equity  Precedents. 
Notes  of  Leading  Cases. 


INDEX, 


A. 


A,  use  of  the  letter,  i.  9. 
prendre,  i.  9. 
quo,  i.  9. 

niensa  ct  thoro,  divorce,  i.  9,  479,  480.) 
rendre,  i.  9. 

vinculo,  divorce,  i.  9,  479. 
twelve-month,  meaning  of,  ii.  164. 

Ab  initio,  i.  9. 
intestat,  i.  10. 
irato,  i.  10. 

testament,  it  577. 

Abandonment,  French  law,  i.  10. 

in  insuranco,  i.  10. 
of  ship,  effect  of,  i.  10. 
rights,  i.  10. 
of  slave,  i.  11. 

animal,  i.  1 1. 
malicious,  i.  1 1,  ii.  105. 
Abatement,  in  chancery,  i.  11. 

in  contracts,  i.  11. 
in  mercantile  law,  i.  1 1. 
pleading,  i.  1 1 . 
to  person,  i.  12. 

the  writ,  i.  13. 
of  freehold,  i.  14. 
legacies,  i.  14. 
nuisances,  i.  15. 

a former  action  must  be  pleaded  in, 
ii.  153. 

plea  in,  ii.  325. 

Abator,  i.  15. 

Abatuda,  i.  15. 

Abavus,  i.  15. 

Abbreviations,  i.  15. 

Abbreviators,  i.  10. 

Abbroachmcnt,  i.  40. 

Abdication,  i.  40. 

Abduction,  i.  40. 

Abearance,  i.  40. 

Aberemurder,  i.  40. 

Abet,  i.  40. 

Abettor,  i.  40. 

Abeyance,  i.  40. 

Abiding  by  plea,  i.  41. 

Abigeat,  i.  41. 

Abigei,  i.  41. 

Abjuration,  i.  4 1 . 

of  allegiance,  when  required,  ii.  178.  | 


Ablegati,  i.  41. 

Abnepos,  i.  41. 

Abolition,  i.  41. 

Abortion,  i.  42. 

criminal,  L 745. 

Abortus,  i.  42. 

Above,  i.  42. 

bail,  i.  164. 

Abridge,  i.  42. 

Abridgment,  i.  42. 

Abrogation,  i.  42. 

Abscond,  i.  43. 

Absence,  when  an  excuse  for  bigamy,  i.  180. 
Absentee,  i.  43. 

Absolute,  i.  43. 

delivery,  i.  432. 
obligation,  ii.  237. 
pardon,  ii.  262. 
property,  ii.  380. 
right,  ii.  475. 
sale,  ii.  487. 

incapacity  to  sue  in  equity,  ii.  273. 
to  constitute  perjury,  the  oath  must 
be,  ii.  315. 

Absolution,  i.  43. 

Absque  hoc,  i.  43. 

Abstention,  i.  43. 

Abuse,  i.  43. 

Abuttals,  i.  43. 

Ac  etiam,  i.  44. 

Acccdas  ad  curiam,  i.  44. 

vicecomitem,  i.  44. 

Acceptance,  i.  44. 

of  rent,  effect,  i.  44. 
bid,  i.  44. 

bill  of  exchange,  i.  44. 

when  to  be  made,  i.  489. 
by  a clerk,  when  good,  ii. 
469. 

Acceptilation,  i.  45. 

Acceptor,  i.  45. 

supra  protest,  i.  45. 

Access,  i.  46. 

non,  ii.  213. 

Accessary,  i.  46. 

Accession,  what,  i.  74. 

rights,  i.  46. 
international  law,  i.  47. 
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Accessory,  i.  47. 

contract,  i.  47,  336. 
obligation,  ii.  237.  * 

Accident,  i.  47. 

relief  against,  i.  47. 
damages  caused  by,  i.  393. 
Accidental  lire,  i.  571. 

Accomenda,  i.  48. 

Accommodation,  i.  48. 

bills,  i.  48,  ii.  189.. 
agreement,  i.  48. 
Accomplice,  i.  48. 

Accord,  i.  48, 402. 

is  a species  of  sale,  it  485. 
Account,  i.  50. 

l>ook,  i.  50. 
in  bank,  i.  50. 
render,  i.  49. 

auditors  in,  i.  153. 
stated,  i.  50. 

interest  on,  i.  713. 
of  sales,  i.  51. 

Accounts  among  partners,  effect  of,  i.  138. 
Accountant,  i.  51. 

Accouplc,  i.  51. 

nc  unques,  ii.  185. 

Accretion,  i.  51. 

Accrue,  i.  51. 

Accumulative  judgment,  i.  52. 

legacy,  ii.  20. 

Accused,  i.  52. 

Accuser,  i.  62. 

Achat,  i.  52. 

Acherset,  i.  52. 

Acknowledgment  of  deeds  for  lands  in 
Alabama,  i.  52. 

Arkansas,  i.  53. 

Connecticut,  i.  53. 

Delaware,  i.  53. 

Florida,  i.  54. 

Georgia,  i.  64. 

Indiana,  i.  55. 

Illinois,  i.  55. 

Maine,  i.  50. 

Maryland,  i.  50. 

Massachusetts,  i.  56. 

Mississippi,  i.  57. 

Missouri,  i.  57. 

New  Hampshire,  i.  58. 

New  Jersey,  i.  58. 

New  York,  i.  59. 

North  Carolina,  i.  59. 

Ohio,  i.  00. 

Pennsylvania,  i.  00. 

Rhode  Island,  i.  02. 

8outh  Carolina,  i.  02. 

'J'ennessee.  i.  02. 

Vermont,  i.  03. 

Virginia,  i.  08. 

Acquets,  i.  63. 

Acquiesce,  i.  01. 

Acquiescence,  i.  64. 

Acquitandis,  i.  64. 

Acquire,  i.  61. 


Acquisition,  i.  04. 

Acquittal,  i.  64. 

effect  of,  ii.  201,  L 733. 

Acquittance,  L 65. 

Acre,  i.  05. 

Acredulitarc,  i.  05. 

Act,  i.  65.  V.  Acts. 
public,  i.  65,  CO. 
private,  i.  05,  00. 
in  evidence , i.  05. 
of  partner,  efiect  of.  i.  00. 
of  agent,  effect  of,  i.  60. 
in  legislation,  L 00. 
of  bankruptcy,  i.  06. 

God,  i.  66,  293,  ii.  180. 

grace,  i.  67. 

law,  L 07. 

man.  i.  67. 

court,  i.  71. 

sederunt,  i.  71. 

Actio  commodati  contraria,  i.  67. 

dirreta,  i.  07. 
condiclio  indebiti.  i.  67. 
ex  conductio,  i.  67. 
depositi  contraria.  i.  67. 

dirccta,  L 67. 
judicati,  i.  67. 
non,  i.  67. 

non  accrcvit  infra  sex  annos.  i.  68. 
personalis  inoritur  cum  persona,  i.  68. 
pro  soci,  i.  68. 
interdictum  unde  vi,  L 581. 

Action,  conduct,  i.  68. 

French  law , i.  70. 
in  practice,  i.  69. 
ad  exhibendum,  i.  71,  183. 
redhibitory,  i.  71. 
of  a writ,  i.  71. 
of  book  debt,  i.  71. 
commencement  of,  i.  265. 
bailable,  i.  165. 
election  of,  i.  501. 

when  to  be  removed  to  state  courts,  i. 
366. 

parties  to,  ii.  266. 
ordinary,  i.  71. 
rescissory,  i.  71. 
feigned,  i.  561. 
false,  i.  561. 
fictitious,  i.  561. 
rcintegraude,  L 581. 
transitory,  ii.  594. 

Actionable  words,  ii.  523. 

Actions,  joinder  of,  i.  734. 

Actionary,  i.  7 1 . 

Actioncs  nominate.  i,  71. 

Active  debt,  i.  71,  4 13. 

Acton  Purnell.  L 71. 

Acts  of  congressmen  patents,  ii.  28-1,  285. 

repeal  of,  ii.  285. 
existing,  ii.  285. 
title  of.  ii.  588. 

Actual  fraud,  i.  595. 
issue,  i.  731. 
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Actuarius,  i.  72. 

Actuary,  i.  71. 

Actus.  ii.  047. 

Ad  damnum,  i.  72. 
diem,  i.  72. 
largum,  i.  72. 
inquirendum,  i.  72. 
quern,  i.  72. 
quod  dumnum,  i.  72. 
terminum  qui  preterit,  i.  72. 
tunc  ct  ibidem,  i.  7. 
vitam  aut  rulpam,  i.  72. 
valorem,  i.  72. 
exhibendum,  action,  i.  183. 
ostium  ccdesia,  dower,  i.  488. 
litem,  guardian,  i.  023. 

Addition,  i.  72. 

Additional  legacy,  ii.  20. 

Additionalcs,  i.  72. 

Address,  chancery  practice , i.  72. 

legislation,  i.  72. 

Ademption  of  legacy,  i.  73. 

Adherence,  i.  73. 

Adhering  to  enemies  of  U.  S.,  i.  73. 

Aditio  lucridita.i,  ii.  399. 

Adjournment,  i.  73. 

day,  i.  73. 
day  in  error,  i.  73. 
Adjudication,  i.  73. 

Adjudications,  i.  73. 

Adjunction,  i.  74. 

Adjuncts,  i.  71. 

Adjuration,  i.  74. 

Adjustment,  i.  71. 

Admeasurement  of  dower,  i.  75. 

posture,  i.  75. 

Adminicle,  i.  75. 

Administer,  to,  trusts  j.  75. 

Administering,  ii.  318. 

poison,  i.  75. 

Administration,  trusts,  i.  75. 

government,  i.  76. 
Administrator,  i.  76. 

general,  i.  76. 
sj>ecial,  i.  77. 

cum  testumento  annexo,  i.  77. 
do  bonis  non,  i.  77. 
durante  minorc  a>tate,  i.  77. 

absentia,  i.  77. 
pendente  lite,  i.  77. 
action  for  a tort  by,  i.  68. 
Administratrix,  i.  77. 

Admirul,  i.  77. 

vice,  ii.  627. 

Admiralty,  i.  77. 

court  of,  i.  355. 

Admission  in  corporation,  i.  78. 

Admissions  or  declarations,  i.  78,  529. 
of  attorneys,  i.  80. 
in  pleadings,  i.  80. 
in  praclico,  i.  80. 

Admittance,  i.  80. 

Admittendo  in  socium,  i.  80. 

Admonition,  i.  80. 
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Adolescence,  i.  81. 

Adoption,  i.  81. 

Adrogation,  i.  81. 

Adult,  i.  81. 

Adulteration,  i.  81. 

Adulterine  i.  81. 

Adulterium,  i.  8J. 

Adultery,  i.  81. 

what  is  proof  of,  i.  259. 
when  a bar  to  marriage,  ii.  117. 

Advancement,  i.  81. 

effect  of,  i.  82. 

debt  due  by  child  not  an,  i.  82. 

Advances,  i.  82. 

agent  right  to,  i.  9 1 . 

Adventitious,  i.  82,  614. 

Adventure,  mercantile,  i.  83. 

accident,  i.  83. 
bill  of,  i.  83,  187. 

gross,  i.  620. 

Adversary,  i.  83. 

Adverse  possession,  i.  83. 

for  20  years,  effect  of,  i.  108, 
ii.  608. 

Advertisement,  i.  83. 

Advice,  commercial,  i.  84. 
of  counsel,  i.  84. 
letter  of,  ii.  3*1. 

Advocate,  i.  81. 

lord,  i.  84. 
college  of,  i.  84. 
ecclesiastical,  i.  84. 

Advocation,  i.  84. 

Advocatus,  i.  84. 

Advowson,  i.  81. 

appendant,  i.  84. 
in  gross,  i.  84. 
donative,  i.  84. 

Affection,  i.  81. 

A Acre,  to,  i.  84, 

Affiance,  i.  85. 

Allidarc.  i.  85. 

Affidatio  domino  rum,  i.  85. 

Affidavit,  i.  85. 

to  hold  to  hail,  i.  85. 
of  defence,  i.  85. 

truth  of  plea  in  abatement,  i.  14. 

AAinitas  affmitatis,  i.  85. 

Affinity,  i.  85. 

degrees  of,  i.  86. 

AAlrm,  to,  i.  86. 

Affirmance,  i.  86. 

day  general,  i.  66. 

Affirmant,  i.  86. 

Aflirmution,  i.  86. 

false,  is  perjury,  ii.  315. 

Affirmative,  i.  86. 

pregnant,  i.  87. 
covenant,  i.  378. 
must  be  proved,  i.  187,  531. 
opposed  to  negative,  ii.  187. 
statute,  ii.  541. 

Affirmatives,  cfloct  of  two,  in  pleading,  i.  730. 

Affranchise,  to,  i.  87. 
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Affray,  i.  87. 

differs  from  a riot,  i.  87. 

Affreightment,  i.  87. 

A tlet,  i.  97. 

Aforethought,  i.  87,  ii.  351. 

malice,  ii.  1 05. 

Against,  i.  87. 

the  form  of  the  statute,  i.  87,  332. 
tho  will,  i.  87. 

Agard,  i.  87. 

Age,  i.  87. 

prayer,  i.  88. 
non,  ii.  213. 
how  computed,  i.  086. 
what  is  lull,  i.  080. 
male,  when  of,  i.  080. 
female,  when  of,  i.  096. 

Aged  witness,  i.  88,  ii.  602. 

Agency  revoked  by  acta  of  agent,  ii.408. 

marriage,  ii.  408. 
death,  ii.  408. 
insanity,  ii.  408. 
bankruptcy,  ii.  468. 

Agent,  law,  who  is,  i.  89. 
public,  i.  90. 
diplomatic,  i.  402. 
servant  of  another,  i.  90. 
general,  i.  90. 
special,  i.  90. 
joint,  power  of,  i.  90. 
who  may  he,  i.  90,  91. 
rights  of,  i.  91. 
liability  of,  i.  92. 
and  patient,  i.  92. 
entitled  to  his  advances,  i.  82. 
cannot  delegate  his  authority,  i.  150. 
powers  and  liability  of,  ii.  247. 

Aggravated  assault,  i.  110. 

Aggravation,  in  crimes,  i.  92. 

in  pleading,  i.  93. 

Aggressor,  i.  93. 

Agio,  i.  93. 

Agistato,  i.  93. 

Agister,  i.  93. 

Agistment,  i.  93. 

Agnates,  i.  93. 

Agnnti,  i.  93. 

Agnation,  i.  93. 

Agrurian  law,  i.  93. 

Agreement,  i.  93,021. 

executed,  i.  91. 
executory,  i.  94. 
conditional,  i.  94. 
unconditional,  i.  94. 
how  annulled,  i.  94. 
articles  of,  i.  1 33. 

Agri,  i.  91. 

Agriculture,  i.  91. 

Aid  and  comfort,  i.  01. 
prayer,  i-  91. 

Aiders,  i.  91. 

Aids,  i.  91. 

Ailc,  i.  95. 

Air,  i.  95,  108. 


Air,  nuisance  to  poison  the,  ii.  230,  231. 
Ajutage,  i.  96. 

Alabama,  government  of,  i.  95. 

acknowledgment  of  deeds  in,  i.  52. 
letters  testamentary  in,  ii.  38. 
lien  of  judgments  in,  ii.  52. 
limitation  of  actions  in,  ii.  55. 
Alba  firma,  i.  90. 

Alhinatus  jus,  i.  90. 

Aleadc,  i.  90. 

Alderman,  i.  90. 

kinds  of,  i.  90. 

A lea,  i.  90. 

Aleatory  contracts,  i.  90. 

Alor  suns  jour,  i.  97. 

Alia  enormia,  i.  97. 

Alias,  use  of,  i.  97. 

Alibi,  i.  97. 

Alien,  i.  97. 

disability  of,  i.  97. 
rights  of,  i.  97. 

friend  may  l>ccomc  a citizen,  ii.  178. 

may  sue  in  C.  C.  i.  300. 
enemy,  cannot,  ii.  178. 

may  be  removed,  ii.  180. 
cannot  sue,  i.  510. 

Alienage,  i.  98. 

Alienate,  to,  i.  98. 

Alienation,  i.  98. 

kinds  of,  i.  98. 

in  medical  jurisprudence,  i.  98. 
office,  i.  98. 
forfeiture  for,  i.  587. 

Alione,  to,  i.  99. 

Alienee,  i.  99. 

Alicni  juris,  i.  99. 

Alienor,  i.  99. 

Aliments,  i.  99. 

Alimony,  i.  99. 

Allegata,  i.  99. 

ct  probata,  i.  99. 

Allegation,  ecclesiastical  law.  i.  99. 
common  law,  i.  100. 
civil  law,  i.  100. 
of  faculties,  i.  100. 

Allegiance,  i.  100. 

Alliance,  relationship,  i.  100. 

international  law,  i.  100. 
Allocation,  i.  100. 

Allocationc  faeienda,  i.  100. 

Allocatur,  i.  100. 

Allodium,  i.  100. 

Allonge,  what.  i.  101. 

Allotment,  i.  101. 

Allowance  to  prisoner,  i.  101. 

Alloy,  i.  101. 

Alluvial,  i.  101. 

Alluvion,  i.  101,  160,  1G9. 

Ally,  i.  101. 

Almanac,  i.  101. 

Alms,  i.  102. 

Alodari,  i.  102. 

Alta  prodito.  i.  102. 

Alter,  i.  102. 
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Altcragc.  i.  H 2. 

Altercation,  i.  102. 

Alternate  i.  102. 

Alternative,  i.  102. 

obligation,  who  may  elect,  i.  f>00, 
ii.  237. 
legacy,  ii.  20. 

Altius  tollcndi,  i.  102.  * 
non  tollcndi.  i.  102. 

Alto  ct  basso,  i.  102. 

Alumnus,  i.  102. 

Almaphitan  code,  i.  102. 

Amanuensis,  i.  103. 

Ambassador,  i.  103. 

freedom  of,  i.  103. 
kinds  of,  i.  103. 
protection  of,  i.  103. 
exempt  from  arrest,  ii.  3C9,  i.  129. 
Ambidexter,  i.  103. 

Ambiguity,  i.  103. 

kinds  of,  i.  101. 
patent,  ii.  284. 
latent,  ii.  281. 

Ambulatorin  voluntas,  i.  101. 

Amenable,  i.  101. 

Amende  honorable,  i.  10 1. 

Amendment,  in  legislation,  i.  101. 

in  practice,  i.  101. 
to  constitution  how  made,  i.  101. 
Amends,  i.  103. 

Amercement,  i.  105. 

in  New  Jersey,  i.  105. 

Ohio,  i.  105. 

Amerciament,  i.  105. 

American  consul,  i.  327. 

Heports,  ii.  111. 

Ami,  i.  105. 

Amicable  action,  i.  105. 

Amicus  curia*,  i.  105. 

Amita.  i.  105. 

Amnesty,  i.  105. 

kinds  of.  i.  105. 

difference  between  pardon  and  an,  i. 

100. 

Amortize,  i.  100. 

Amortization,  i.  100. 

Amotion,  i.  467,  8. 

in  corporations,  i.  100. 
in  torts,  i.  100. 

Ampliation,  civil  law,  i.  100. 

French  law,  i.  107- 
Amy,  i.  107. 

Analogy,  i.  107. 

Anathema,  i.  107. 

Anatocism,  i.  107. 

Ancestor,  i.  107. 

Anccsirci,  i.  107. 

Anchor,  i.  107. 

Anchorage,  i.  107. 

Ancient,  i.  107. 

demesne,  i.  107. 
lights,  i.  108  ; ii.  324. 
writings,  i.  1 09. 
statutes,  ii.  625. 


Anciently,  i.  109. 

Ancillary,  i.  109. 

Androplcpsy,  i.  109. 

Angel,  L 109. 

Aniens,  i.  109. 

Animuls,  i.  109. 

domestic,  i.  109. 
wild,  i.  109. 

mischievous,  i.  109,  481  ; ii.  491. 
of  a base  nature,  i.  110. 
abandonment  of,  i.  1 1. 
cruelty  to,  punished,  i.  388. 
when  a nuisance,  ii.  231. 
keeper  of  dangerous,  when  liable,  ii.4  9 1 . 
effect  of  death  of,  on  a voyage,  i.  590. 
Animo  furandi,  effect  of  concealing  property, 
ii.  500. 

Animum  testandi,  ii.  652. 

Animus,  i.  1 10. 

furendi,  i.  110. 
manendi,  i.  110. 
revertendi,  i.  110. 

Ann,  i.  110. 

Annates,  i.  110. 

Annexation,  i.  110. 

constructive,  i.  320. 
of  fixtures,  how  made,  i.  574. 

Anni  nubiles,  i.  110. 

Anniented,  i.  110. 

Anno  Domini,  i.  111. 

Annonrc  civile*,  i.  1 11. 

Annotation,  i.  Ill ; ii.  457. 

Annual  Pension,  i.  111. 

Annuity,  i.  111. 

when  to  commence,  i.  111. 

Annum,  diem  et  vastum,  i.  1 12. 

Anonymous,  i.  1 12. 

partnership,  ii.  278. 

Answer  in  chancery,  i.  1 12. 

requisites  of,  i.  112. 
in  practice,  i.  1 13. 
effect  of,  i.  113. 

to  impeachment,  form  of,  i.  130. 
Antedate,  i.  1 13. 

Antenati,  i.  113. 

Antenuptial,  113. 

agreements,  ii.  514. 

Anthitarius,  i.  1 13. 

Anti  manifesto,  i.  1 13. 

Anticipation,  i.  1 13. 

Antinomy,  i.  113. 

Antiqua  customs,  i.  1 13. 

statutn,  i.  1 1 3. 

Antithetarius,  i-  113. 

Antichresis,  i.  1 13. 

Apartments,  i.  113. 

when  considered  a house,  i.  013. 
Apostacy,  i.  1 13. 

Apostles,  i.  114. 

Apparator,  i.  1 14. 

Apparent,  heir,  i.  634. 

Appnrtcmcnt,  i.  114. 

Appeal,  criminal,  i.  114. 
civil,  i.  114. 
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Appearance,  i.  11 4. 

when  by  attorney,  i.  11 4. 

guardian,  i.  115. 
in  person,  i.  115. 
day.  i.  115. 

Appelant,  i.  1 15. 

Appelate  jurisdiction,  i.  116,  359,  710. 
Appellee,  i.  1 15. 

Appellor,  i.  1 15. 

Appendant,  i.  1 15. 

differs  from  appurtenant,  i.  115. 
common,  i.  2G9, 270. 

Append i to,  i.  1 16. 

Application,  i.  1 10. 

Appointment,  in  chancery  practice,  i.  110. 
to  an  office,  i.  110. 
is  an  employment,  i.  110. 
of  executor,  how  mode,  i.  530. 
illusory,  i.  060. 

Apportionment,  i.  110. 

when  to  bo  made,  i.  478. 
Apposal  of  sheriffs,  i.  117. 

Appoaer,  i.  117. 

Appostillc,  i.  117. 

Appniisement,  i.  117. 

Appraiser,  i.  118. 

Apprehension,  i.  118,  130. 

Apprentice,  i.  118. 

cn  la  ley,  i.  118. 
duties  of,  i.  118. 

when  to  be  paid  for  overwork,  i. 
119. 

duties  of  master  to,  i.  118. 
bound  to  oliey  his  master,  ii.  230. 
considered  an  operative,  ii.  248. 
Apprenticeship,  i.  118. 

Apprentitii  nd  legem,  i.  171. 

Apprizing,  i.  119. 

Approbate  and  reprobate,  i.  119. 

Appropriation,  in  contracts,  i.  119. 

ecclesiastical,  i.  120. 

Approve,  to,  i.  1 20. 

Approvement,  i.  120. 

Approver,  i.  120. 

Appurtenances,  i.  120. 

Appurtenant,  differs  from  appendant,  L 115. 
common,  i.  209,  270. 

Aqua,  i.  120. 

currit  ot  debet  currcrc,  ii.  016. 
Aquagiuin,  i.  120,  533. 

Aqurc  ductus,  i.  120. 
haustus,  i.  120. 
iinmctcndi,  i.  120. 

Arbitrament,  i.  120. 

and  award,  i.  120. 

Arbitrary,  i.  120. 

law,  ii.  7. 

Arbitration,  i.  121. 

voluntary,  i.  121. 
compulsory,  i.  121. 
in  Pennsylvania,  i.  121. 
among  the  Komans,  i.  122. 
one  partner  cannot  submit  case  to, 
ii.  270. 


Arbitrator,  i.  122. 

Arbor  consauguitatis,  i.  005. 

Arclmionomia,  i.  122. 

Archbishop,  i.  122. 

Arches,  court  of,  i.  122, 364* 

Archives,  i.  122. 

Archivist,  i.  122. 

Arc,  i.  122. 

Area,  i.  122. 

Argentarii,  i.  108. 

Argentum  album,  i.  122. 

Argument,  i.  122. 

Argumentativeness,  i.  122. 

not  allowed  in  pleading,  i. 
730. 

Argumentum  ub  inconvcuicuti,  i.  122. 
Aristocracy,  i.  123. 

Aristo  democracy,  i.  123. 

Arkansas,  state  of,  i.  123. 

government  of,  i.  1 23. 
legislature  of,  i.  123. 
senate  of,  i.  124. 
house  of  representatives  of,  i.  124* 
cxccutivo  of,  i.  124. 
judiciary  of,  i.  125. 
acknowledgment  of  deeds  in,  i.  53. 
letters  testamentary  in,  ii.  38. 
limitation  of  actions,  ii.  50. 

Arm  of  tho  sea,  i.  127.  V.  Arms. 

Armistice,  i.  127. 

Arms,  right  to  bear,  i.  127. 

concealed,  when  lawful,  i.  127. 

unlawful,  i.  127. 
in  hairahlry,  what,  i.  127. 
of  the  United  Slates,  i.  127. 
suspension  of,  ii.  5G2. 

Arpent,  i.  127. 

Arpentator,  i.  127. 

Arraignment,  i.  127. 

Arrumeur,  i.  128. 

Arras,  i.  128. 

Array,  i.  128. 

challenge  to  the,  i.  233. 

Arrearage,  i.  128. 

Arrest,  i.  128. 

in  civil  eases,  L 12S. 

criminal  cases,  i.  129. 
difference  between  apprehension  and,  i. 
130. 

malicious,  ii.  105. 

second,  fur  sumo  cause,  not  allowed,  i. 
L64. 

of  judgment,  i.  130,  713. 

Arrestandis,  i.  130. 

Arrestee,  i.  130. 

Arrester,  i.  130. 

Arrestment,  i.  130, 

Arrested,  i.  131. 

Arrlm*,  i.  131. 

Arrogntion,  i.  131. 

Arscr  in  lo  maiu,  i.  131. 

Arson,  i.  131. 

Arsura,  i.  131. 

Art,  i.  131. , 
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Art,  kinds  of,  i.  131. 

what,  may  l>o  patented,  i.  132. 
and  part,  i.  131. 

Articles,  in  chancery  i.  132. 

in  ecclesiastical  law,  i.  133. 
of  agreement,  i.  133. 
confederation,  i.  133. 
impeachment,  i.  13(1. 
partnership,  i.  136. 
the  peace,  i.  139. 
war,  i.  139. 

Articulate  adjudication,  i.  139. 

Artificers,  i.  139. 

Artificial  persons,  ii.  317. 

As,  Roman,  i.  139. 

Ascendants,  i.  1 39. 

number  of,  i.  139. 

Ascriptitius,  i.  139. 

Asphyxy,  i.  MO. 

Asportation,  i.  MO. 

Assassin,  i.  MO. 

Assassination,  i.  MO. 

Assault,  i.  MO. 

Assay,  i.  Ml. 

Assembly,!.  Ml. 

kinds  of,  i.  Ml. 
general,  i.  005. 

Assent,  i.  61,  Ml. 

when  presumed,  i.  141. 
required  to  a contract,  i.  331. 
of  witness  given  by  silence,  ii.  521. 
when  presumed,  ii.  520. 

Assess,  to,  i.  Ml. 

Assessment,  i.  M2. 

Assessors,  i.  M2. 

Assets,  i.  M2. 

enter  mains,  i.  M2, 
per  descent,  i.  M2, 
legal,  i.  M2, 
equitable,  i.  M2, 
real,  i.  M2, 
personal,  i.  M2, 
how  marshalled,  i.  120. 
bill  to  marshall,  i.  186. 

Asseveration,  i.  M3. 

Assign,  to,  i.  143. 

Assignation,  i.  M3. 

Assignee,  i.  143. 

what  property  to  take,  i.  401. 
when  to  suo,  ii.  266. 

U.  S.  courts,  i.  366. 
of  bill  of  lading,  rights  of,  i.  1 93. 
Assignment,  i.  M3. 

of  errors,  i.  143. 
new  or  novel,  ii.  191. 
of  chose  in  action,  ii.  189. 
by  one  partner,  ii.  276. 
of  patent,  how  made,  ii.  294. 
Assignor,  i.  M3. 

Assigns,  i.  144. 

Assises  of  Jerusalem,  i.  M4. 

Assisors,  i.  141. 

Assistant  jurisdiction,  i.  746. 4 
Assize,  i.  1 1 1. 


Assize,  of  mort  d'anccator,  i.  144. 

grand,  i.  615. 

Associate,  i.  144. 

Association,  i.  114. 

Assumpsit,  contract,  i.  144. 

remedy,  i.  144. 
when  proper,  ii.  431* 
when  it  lies  for  a tor1,  i.  68. 
judgment  in,  L 7 39. 

Assurance,  i.  145. 

Assured,  i.  145. 

Assurer,  i.  145. 

Anyth  men  t,  i.  146. 

Astronomical  month,  ii.  164. 

Asylum,  i.  146. 

Atavus,  i.  146. 

Atheist,  i.  146. 

Attack,  to,  i.  146. 

Attache,  i.  146. 

Attachment  for  contempt,  i.  146. 

a civil  process,  i.  140. 
of  property,  i.  146. 

in  New  York,  i.  146. 
Pennsylvania,  i.  147. 
Louisiana,  i.  148. 
Maine,  i.  148. 
Massachusetts,  i.  148. 
New  Hampshire,  i.  148. 
of  privilege,  i.  148. 
foreign,  i.  582. 

Attainder,  i.  148. 

bill  of,  i.  MS,  187. 

Attaint,  i.  148. 

Attempt,  i.  MS. 

Attendant,  i.  149. 

term,  ii.  575. 

Attentat,  i.  149. 

Atlcrmining.  i.  149. 

Attestation,  i.  149. 

how  made,  i.  149. 
proved,  i.  149. 

effect  of,  upon  witness,  i.  149. 

parties,  i.  150. 

clause,  i.  150. 

Attesting  witness,  who,  i.  150. 

when  estopped,  i.  149. 

Attorney,  i.  150. 

in  fact,  i.  1 50. 

who  may  be,  i.  150. 
how  appointed,  i.  150 
duty  of,  i.  150. 
at  law,  i.  150. 

duties,  i.  151. 
liability  of,  i.  151. 
general  of  the  U.  S.  i.  151. 

deputy,  I 447. 
how  to  he  appointed,  i.  421. 
appear,  i.  114. 

duty  of,  when  retained,  ii.  462. 
when  not  bound  to  exhibit  his  client's 
palters,  i.  491. 

bound  to  secrecy,  ii.  499,  660. 
not  liable  as  a barrator,  i.  171. 
certificate,  i.  231. 


osr, 
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Attorney,  loiter  of,  ii.  34. 

Attornment,  i.  151,  618. 

Auhainc,  i.  151. 

Auction,  i.  151. 

form  of,  i.  151. 

Auctioneer,  i.  152. 

in  agent  of  both  parties,  i.  152. 
rights  of,  i.  152. 
duties  of,  i.  152. 

Auctor,  i.  152. 

Audience  court,  i.  152,  355. 

Audicmlo  ct  tcrininnndo,  i.  152. 

Audita  querela,  i.  152. 

Auditor,  i.  152.  V.  Auditors. 

Auditors,  i.  153. 

in  account  render,  i.  153. 

Augmentation,  i.  163. 

Aula  regis,  i.  153. 

Aunt,  i.  153. 

Auscultation,  ii.  351. 

Autcr,  i.  153. 

action  pendant,  i.  153. 
droit,  i.  154. 

Authentic,  i.  154.  V.  Authentic*. 
act,  i.  154,  ii.  531. 
interpretation,  i.  721. 

Authentication,  i.  154. 

Authentic*,  i.  155. 

Author,  right  of,  to  his  manuscript,  ii.  501. 

Authorities,  i.  156. 

how  cited,  i.  269. 
constituted,  i.  307. 

Authority,  i.  156. 

how  delegated,  i.  15C. 

agent  cannot  delegate  hie,  i.  136. 

general,  i.  156. 

h|iecial,  i.  156. 

limited,  i.  156. 

unlimited,  i.  156. 

express,  i.  156. 

implied,  i.  156. 

by  whom  executed,  i.  157. 

joint  ami  separate,  i.  157. 

how  to  be  executed,  i.  157. 

when  to  bo  executed,  i.  157. 


Had  title,  ii.  587. 

Bachelor,  i.  162. 

Hack-bond,  i.  162. 

water,  i.  162. 

Hacking,  i.  162. 

Backside,  i-  132. 

Badge,!.  162. 

Duggage,  i.  162. 

no  import  duty  on,  i.  163. 
Bail,  i.  163. 

civil,  i.  163. 

common,  i.  1 63,  270. 
special,  i.  163.  ii.  533. 
above,  i.  42,  163,  177. 


Authority,  revocation  of,  i.  157. 
extent  of,  i.  157. 
public,  i.  157,  158. 

how  delegated,  i.  428. 
revoked,  ii.  468. 

coupled  with  an  interest,  ii.  469. 
diflTcr*  from  instructions,  i.  702. 
Autocracy,  i.  158. 

Autre  vie,  i.  168. 

Autrefois,  i.  158. 

acquit,  i.  158. 
attaint,  i.  158. 
convict,  i,  158. 

Auxiliary,  covenant,  i.  379. 

Average,  i.  158,  ii.  93. 

general,  i.  158. 
particular,  i.  158. 
petty,  i.  159. 
contribution,  i.  159. 

Averment,  i.  159. 

general,  i.  159. 
particulars,  i.  159. 
negative,  ii.  187. 
immaterial,  i.  660. 

Avail,  i.  158. 
i Avalum,  i.  158. 

, Averia,  i.  159. 

; Averiis  caplis  in  withernam,  i.  159. 
Avoidance,  ecclesiastical  law,  i.  159. 

in  pleading,  i.  160,  ii.  325. 
confession  and,  i.  289. 
Avoirdupois,  i.  160,  580. 

I A voucher,  i.  160. 
j Avow,  i.  160. 

Avowant,  i.  160. 

Avowee,  i.  160. 

Avowry,  i.  160. 

Avowterer,  i.  160. 
j Avulsion,  i.  101,  160,  169. 

I A Yu*,  i.  160. 

Await,  i.  160. 
j Award,  i.  160. 
j Awm,  i.  101. 
j Ayant  cause,  i.  161. 


B. 

Bail,  civil,  below,  i.  42,  1C3,  177. 
criminal,  i.  161. 
in  equity,  ii.  184. 
bond,  i.  161. 
piece,  i.  165. 

discharged  by  act  of  God,  i.  66. 
when  fixed,  i.  574. 
party  cannot  he  held  twice  to,  ii.  87. 
commissioner  of,  i.  267. 
when  to  bo  taken,  i.  663. 
amount  of,  how  fucJ,  i.  6G3. 
Bailable  action,  i.  165. 

process,  i.  165. 

Bailee,  i.  165. 
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Bailee.  voluntary,  how  responsible,  ii.  190. 
Builiff,  i.  1 65. 

Bailiwick,  i.  107. 

Bailment,  i.  165. 

Bailor,  i.  166. 

Bair  man,  i.  107. 

Bairn’s  part,  i.  107. 

Balance,  in  commerce,  i.  167. 
of  evidence,  i.  1 07. 
sheet,  i.  167,  180. 
of  trndo,  i.  167. 

Baliva,  i.  167. 

Bnlivo  amovendo,  i.  167. 

Bnllantagc.  i.  107. 

Balncarii,  i.  167. 

Ballot,  i.  167. 

box,  i.  167. 

Ban,  i.  167. 

Banc,  i.  107. 

Banco,  i.  167. 

Bandit,  i.  167. 

Banc,  i.  168. 

Banishment,  i.  168. 

Bank,  i.  168.  V.  Ranks  of  Rivers. 

when  lwmnd  by  acts  of  cashier,  i.  SCI. 
account,  i.  50. 
book,  i.  108. 

note,  valuo  of,  after  payment,  ii.  420. 
when  considered  as  cash,  ii.  2G  l . 
effect  of  payment  iu  counterfeit,  ii. 
304. 

of  insolvent  bank,  payment  in,  ii. 

304. 

may  bo  tho  subject  of  a donatio 
mortis  causa,  i.  485. 
when  tender  in,  is  good,  ii.  570. 
Banks  of  rivers,  i.  169,  ii.  616. 

joint  stock,  i.  736. 

Banker,  i.  108. 

’«  note,  i.  168. 
at  faro,  i.  558. 

Bankrupt,  i.  108. 

Bankruptcy,  i.  109. 

act  of,  i.  06. 

who  to  sue  on,  ii.  267. 

Bannitus,  i.  169. 

Bans  of  matrimony,  i.  1 G9. 

Bar  as  a defence,  i.  1 09. 

in  personal  actions,  i.  169. 
real  actions,  i.  170. 
contracts,  i.  170. 
to  marriage,  ii.  116,  117. 
common,  i.  270. 
fee,  i.  170. 
plea  in,  ii.  320. 
general  plea  in,  ii.  320. 
special  plea  in,  ii.  326. 
a former  penal  action  may  be  pleaded  in,  i. 
153. 

the,  i.  170. 

Barbican,  i.  170. 

Barbicanage,  i.  170. 

Bargain  and  sale,  i.  170. 

Bargainee,  i.  170. 


Bargainor,  i.  170. 

Bargemen,  i.  170. 

Barleycorn,  i.  170. 

Barn,  i.  1 70. 

Baron,  i.  170. 

covert,  i.  381. 

Barons  of  tho  Exchequer,  i.  171. 

Barrack,  i.  171. 

Burrator,  i.  171. 

Barratry,  crimes,  i.  171. 

maritime,  i.  171. 

Barrel,  i.  171. 

Barron  money,  i.  171. 

Barrenness,  i.  171. 

Barrister,  i.  171. 

ouster,  i.  171. 
inner,  i.  171. 
vacation,  i.  171. 
utter,  ii.  017. 

Barter,  i.  171, 535. 

difference  between  sale  and,  i.  172  ; ii. 
485. 

Barton,  i.  172. 

Base,  t.  172. 

court,  i.  172. 
estate,  i.  172. 
fee,  i.  173. 
tenants,  i.  172. 

Basilica,  i.  172. 

Bastard,  i.  172.  V.  Natural  Children . 
in  Louisiana,  i.  173. 
cignl,  i.  173, 498. 
who  entitled  to  custody  of,  ii.  302. 
mother  bound  to  maintain,  ii.  232. 
legacy  to,  ii.  23. 
how  legitimatized,  ii.  29. 

Bastardy,  i.  173. 

must  be  proved,  i.  46. 

Baston,  i.  173. 

Battel,  wager  of,  i.  174  ; ii.  603 
Battery,  i.  140,  174. 
what,  i.  174. 
how  justified,  i.  174. 

Batture,  i.  175. 

Bawdy  house,  i.  175,  209. 

Bay,  i.  170. 

Beach,  i.  170. 

Beacon,  i.  170. 

Bearer,  i.  176. 

note  payable  to,  i.  170. 

Bearers,  i.  176. 

Beasts  of  tho  plough,  not  distrainable,  i.  475. 
Beau  pleader,  i.  170. 

Bedel,  i.  170. 

Bees,  i.  176. 

are  fera?  naturae,  i.  176. 

Beggars,  i.  176. 

Behaviour,  i.  176. 

good,  i.  613. 

Behoof,  i.  176. 

Belief,  i.  170. 

what  is  falso,  ii.  97. 

Below,  i.  1 77. 

bail,  i.  163. 
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Bench,  i.  177. 

warrant,  i.  177. 
common,  i.  270. 

Bonchor,  i.  177. 

Benefice,  i.  177. 

Hencfieiu,  177. 

Beneficial,  i.  177. 

interest,  i.  177. 

Beneficiary,  i.  177. 

heir,  i.  005. 

Beneficio  priino  ecclonaetico  hnbendo,-  i.  177. 
Bcneficium  competent!®,  i.  177. 

Benefit,  i.  177. 

of  oemion,  i.  177. 

inventory,  i.  178,  636. 
clergy,  i.  178. 

Benevolence,  i.  178. 

contract  of,  i.  335,  336. 

Bequeath,  to,  i.  178. 

Bequest,  i.  178. 

of  personal  estate,  not  restricted,  ii.  30. 
Bestiality,  i.  2 1 0. 

Bet  may  be  withdrawn,  ii.  537. 

Better  equity,  i.  179. 

Betterments,  i.  179. 

difference  between  repairs  and,  i. 
179. 

Betrothment,  i.  178. 

Beyond  sea,  i.  179. 

Bias,  i.  179. 

Bid,  i.  179;  ii.  242. 

how  given,  i.  44. 

Bidder,  i.  179. 

best,  i.  638. 
highest,  i.  038. 

Biens,  i.  180  ; ii.  464. 

Bigumus.  i.  180. 

Bigamy,  i.  180. 

Bilan,  i.  180. 

Bilinguis.  i.  180. 

Bill,  of  adventure,  i.  187. 

attainder,  i.  J48,  187. 
conformity,  i.  188. 
costs,  i.  188. 
credit,  i.  188. 

debt,  i.  188.  . 

exceptions,  i.  188. 

when  proper,  ii*  001. 
exchange,  i.  189. 

acceptance  of,  i.  44. 
accommodation,  i.  48. 
payable  to  bearer,  i.  17G^ 

fictitious  payee,  i. 
176. 

differs  from  a cheek,  i.  212. 
when  ncgociablc,  ii.  189. 
health,  i.  193. 
indictment,  i.  193. 

'lading,  i.  193;  ii.  413, 648. 
mortality,  i.  193. 
pains  and  penalty,  i.  193. 
parcel,  i.  194. 
particulars,  i.  194. 
privilege,  i.  194. 


Bill,  of  proof,  i.  191. 
rights,  i.  194. 
sale,  i.  194. 
sight,  i.  195. 
store,  i.  195. 
suffrance,  i.  195. 
in  legislation,  i.  180. 

how  passed,  i.  295,  296. 
in  chancery,  i.  1 80. 

form  of,  i.  181. 
original,  i.  181. 

praying  relief,  i.  181. 
not  praying  relief,  i. 
182. 

nut  original,  i.  183. 
of  review,  i.  185.^ 
stating  purt  of  a,  ii.  640. 
obligatory,  i.  193. 
single,  i.  195. 
payable,  i.  195. 
receivable,  i.  195. 
book,  i.  188. 
at  sight,  ii.  519. 
of  sale,  grand,  i.  615. 
way,  ii.  C48. 

interest  payable  on  a,  i.  713. 

Billa  vera,  i.  195. 

Billingnis,  i.  195. 

Binding  over,  i.  1 95. 

to  service,  i.  1 95. 

Birth,  i.  196.  V.  Miscarriage. 
register  of,  ii.  424. 
what  is  the  time  of,  i.  685. 
proved  by  hearsay,  i.  613. 

Birretum,  i.  196. 

Bisaile,  i.  178,  190.  V.  Grandfather. 

Bishop,  i.  196. 

’s  court,  i.  196. 

Bishoprick,  i.  196. 

Bissextile,  i.  196. 

Black  act,  i.  196. 

book  of  the  admiralty,  i.  1 90. 
mail,  i.  196. 

Blanch  firmes,  i.  196. 

Blank,  i.  197. 

bar,  i.  197. 

indorsement,  i.  197,  682. 
in  a will.  ii.  28. 
when  to  l>c  filled  up,  ii.  239. 
note  signed  in,  i.  222. 

Blasphemy,  i.  197. 

Blind  man.  powers  of,  i.  198, 

testator,  will  must  be  read  to,  ii.  409. 
Blockade,  i.  198.  V.  War. 

Blood,  i.  199. 

whole,  i.  199,  ii.  650. 
half,  i.  199. 

Blotter,  i.  199.  V.  Original  entry. 

Board,  i.  199. 

of  civil  authority,  i.  199. 

Boarder,  goods  of  a,  not  distruiiiable,  i.  474 
at  nn  inn,  not  a guest,  i.  621. 

Bock  land.  i.  199. 

Body,  i.  199. 
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Body  politic,  i.  199. 

Bona,  i.  200. 

fide.  i.  200. 
gestura,  i.  200. 
poritura,  i.  200. 
vacantia,  i.  200. 
wavinta,  i.  200. 

Bond.  i.  200  ; ii.  236. 

how  to  1)0  signed,  ii.  239. 

•fleet  of  blank  in  a,  ii.  239. 
may  be  subject  of  a gift  mortis  causa,  i. 
485. 

tenant,  i.  201. 

Bondage,  i.  201. 

Bonis  non  amovendis,  i.  201. 

Bono  ct  malo,  i.  201. 

Bonus,  i.  201. 

Book,  i.  201. 

land.  i.  202. 

a single  sheet  is  a,  ii.  172. 
of  original  entries,  when  cvidcnco,  ii.  256. 
Books  of  commerce,  i.  202. 

Booty,  i.  202 ; ii.  370. 

difference  between  prize  and,  L 202. ' 
Borough,  i.  202. 

English,  i.  202. 

Borrower,  i.  202. 

Boscage,  i.  203. 

Bote,  i.  203. 

God,  i.  612. 

Boteless,  i.  203. 

Bottomry,  i.  203. 

differs  from  loan,  i.  203. 

Bought  note,  i.  203.  • 

Bound  bailiff,  i.  204. 

Boundary,  i.  43,  201. 

established  by  monuments,  ii.  165. 
proved  by  hearsay,  i.  613. 

Bounty,  i.  201. 

Bovu  terrer,  i.  204. 

Branch  of  family,  i.  205.  V.  Branches . 
trees,  i.  205. 

Branches  of  trees,  who  may  cut,  i.  15,  205. 

ownership  of,  ii.  598. 

Brand  on  criminals,  i.  205. 

Brandy,  i.  205. 

Breach  of  contract,  i.  205. 

how  laid  in  declaration,  i.  205. 
of  prison,  i.  205. 
trust,  i 205. 

differs  from  larceny,  i.  205. 
of  promise  of  marriage,  ii.  378. 

Break  down,  i.  206. 

Breaking  into  a house,  constructive,  i.  326. 
doors,  i.  206,  485. 

required  to  constitute  burglary,  i.  206. 
Breath  sign  of  life,  i.  205. 

Bremen,  value  of  the  thaler  of,  ii.  581. 
Brephotrophi,  i.  206. 

Brevarium.  i.  207. 

Breve,  i.  207. 

kinds  of,  i.  207. 
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Breve,  do  recto,  i.  207. 

testatum,  i.  207. 

Brevia  anticipantia,  i.  207. 

Brevibus,  i.  207. 

ct  rotulis  Iibcrandis,  i.  207. 

Bribe,  i.  207. 

Bribery,  i.  207. 

Briliour,  i.  207. 

Bridge,  L 207. 

public,  i.  207. 
private,  i.  208. 

Bridgman,  Laura,  a girl,  deaf,  dumb  and  blind, 
i.  651. 

Brief,  ccclesiastieul,  i.  208,  210. 
of  n cause,  i.  208. 
title,  i.  208. 

Bringing  money  into  court,  i.  208. 

Bris,  ii.  182. 

British  patents,  ii.  299. 

to  whom  granted,  ii.  299. 
kinds  of,  ii.  299. 
length  of  time  of,  ii.  299. 
cost  of,  ii.  299. 

Brocage,  i.  208. 

Brokerage,  i.  209. 

Brokers,  i.  209. 

Brothels,  i.  209. 

Brother,  i.  209. 

germain,  i.  209. 
uterine,  ii.  617. 
in-law,  i.  209. 

Bruise,  i.  209. 

Bubble  act,  i.  209. 

Buggery,  i.  210. 

Building,  i.  210. 

when  personal  property,  ii.  4. 
deviation  in  contracts  for,  i.  456. 
Bulk,  i.  210  ; ii.  489. 

Bulky  articles,  how  delivery,  i.  433. 

tendered,  ii.  571. 

Bull,  i.  210. 

Bulletin,  i.  210. 

Bullion,  i.  2 10. 

Buoy,  i.  210. 

Burden  of  proof,  i.  210 ; ii.  247. 

Bureau,  i.  210. 

Bureaucracy,  i.  210. 

Burgage,  i.  210. 

Burgess,  t 211. 

Burglariously,  i.  211. 

Burial,  i.  2 1 2. 

Burying  ground,  i.  212. 

Bushel,  English,  i.  212. 

in  the  several  states,  i.  212. 

Business  hours,  i.  212. 

Bust,  patent  for,  ii.  287. 

Butt,  i.  212. 

Buy,  to,  i.  212. 

Buyer,  i.  2 1 2. 

Buying  of  titles,  i.  212. 

By  estimation,  sale,  i.  213. 

By-laws,  i.  213. 

By  the  bye,  i.  213. 
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Cabinet,  i.  214. 

Cadastre,  i.  214. 

Cadet,  i.  214. 

Cnlatis  committiis,  ii.  577. 

Calendar,  t 214. ^ 

month,  ii.  104. 

Calends,  i.  050. 

Culling  the  plaintiff,  i.  214. 

Calls,  i.  214. 

Calumniator*  i.  214. 

Cambist,  i.  214. 

Camera  stclla,  i.  214. 

Campartum,  i.  214. 

('anal.  i.  214. 

Cancellaria,  i.  214. 

Cancellation,  i-  214. 

Candidate,  i.  2 1 5. 

Cannon  shot,  i.  215. 

Canon,  i.  215. 

law,  force  of,  ii.  520. 

Canonical  purgation,  ii.  392. 

Canonist,  i.  215. 

Capacity,  i.  215. 

personal  laws  regulate,  i.  215. 
Capax  doli,  i.  215. 

Cape,  i.  215. 

gtand,  i.  015. 

Capers,  i.  215. 

Capias,  i.  215. 

ad  audiendum  judicium,  i.  210. 
rcs|>oudcnduin,  i.  216. 
satisfaciendum,  i.  216. 
pro  fine,  i.  210. 
utlugntum,  i.  217. 
in  withernam,  i.  217. 

Cnpiatur,  i.  217. 

judgment  of,  i.  743. 

Capita,  i.  217. 

Capital,  commercial,  i.  217. 
crime,  i.  217. 
punishment,  i.  217. 
Capitation,  i.  218. 

Capiti,  i-  2 1 0. 

Capitularies,  i.  219. 

Capitulation  in  war,  i.  219. 

in  the  civil  law,  i.  219. 
Captain,  i.  219. 

rights  of,  i.  2 1 9. 
duties  of.  i.  219. 
responsibility  of,  i-  219. 
Captation,  i.  220. 

Caption,  i*  220. 

Captive,  i.  220. 

Captor,  i-  220. 

to  w hat  entitled,  ii.  241. 
Capture,  i.  220. 

Caput  lupinum,  i.  221. 

Carcan,  i.  221. 

Curdinal,  i.  221. 

Cards,  i.  221. 

Cargo,  i.  221. 


C. 

Carnal  knowledge,  i.  221  ; ii.  407.  V.  Rape. 

I Carnally  knew,  i.  221. 

^ Carrat,  i.  22 1 . 

Carriers,  i.  221.  V.  Common  Carriers. 
common,  i.  270. 
damages  against,  i.  393. 
not  liable  for  remote  cause  of  loss,  i.  227 . 
Carrying  away,  i.  220.  V.  lMrccnij. 

what  required  to  make  larceny, 
ii.  0. 

Cart  bote,  i.  222. 

(’arte  blanche,  ii.  222. 

Cartel,  i.  222. 

ship,  i.  222. 

Cartmen,  i.  222. 
j Case  or  action,  i.  222. 
a remedy,  i.  222. 
trespass*  on  the,  i.  222. 
stated,  i.  224. 

judgment  in  an  action  on  the,  i.  739. 

Cash,  i.  224. 

price,  i.  224. 
book,  i.  224. 

Cashier,  an  officer,  i.  224 . 

a punishment,  i.  224. 

Cassation,  i.  224. 

Cassetur  breve,  i.  225. 

judgment  of,  i-  739. 
Castigatory,  i.  225. 

Casting  vote,  i.  225. 

Castration,  i..225. 

Casu  consimilli,  i.  225. 

proviso  i.  225. 

Casual,  i.  225. 

ejector,  i.  225. 
condition,  i.  286. 

Casu*  Ficdcris,  i.  226. 

omissus,  i.  226. 

Catching  bargain,  i.  226. 

Cutchpolc,  i.  226. 

Causa  matrimonii  pmlocuti,  i*  226. 

Cause,  i.  226.  V.  Consideration. 
in  civil  law,  i.  226. 
contracts,  i.  226. 
torts,  i.  226. 
crimes,  i.  226. 
pleading,  i.  227. 
practice,  i.  227. 

( ’autio  do  non  offendo,i.227.  V . Good  behaviour. 
Cautio  pro  expensis,  i.  227. 

Caution,  i.  227. 

juratory,  i.  227. 

Cautioner,  i.  227. 

Caveat,  i.  227. 

emptor,  i.  228. 
effect  of,  ii.  287. 

Cavil,  i.  228. 

CVsarian  operation,  i.  228. 

Cicterorum,  i.  228. 

| Cede,  i.  228. 

I Cedent,  i.  228. 
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Colouration,  i.  228. 

Cell,  i.  228. 

Cenotaph,  i.  228. 

Census,  i.  228. 

Cent,  i.  229. 

Centime,  i.  229. 

Centum  viri,  i.  229. 

Century,  i.  229.  V.  Hundred. 

Cepi,  i.  229. 

corpus,  i.  229. 

return  of,  i.  216. 

Cepit,  i.  229. 

in  alio  loco,  i.  229. 

Certain  contract,  i.  335. 

Certainty,  i.  229. 

in  contracts,  i.  229. 

pleading,  i.  229. 
kinds  of,  i.  2:<0. 

Certificate  of  a court,  i.  230. 
judge’s,  i.  230, 
attorney’s,  i.  231. 
of  assize,  i.  231. 
trial  by.  it  001. 

Certification,  i.  231. 

Certiorari,  i.  231. 

bill  of,  i.  182. 

Cessavit,  i.  231. 

Ccssio  lionorum.  i.  232. 

Cesset  exccutio,  i.  231. 

processus,  i.  231. 

Cession,  in  contracts,  i.  232. 

ecclesiastical,  i.  232. 
benefit  of,  i.  117. 

Cestui,  i.  232. 

quo  trust,  i.  232. 
use,  i.  232. 
vie.  i.  232. 

Chafe  wax,  i.  332. 

Chadors,  i.  232. 

Chairman,  i.  232. 

Chaldron,  i.  232. 

Challenge,  i.  232. 

to  the  favour,  i.  559. 
of  a juror,  i.  233. 
to  fight  a duel,  i.  233. 

Chamber,  i.  231. 

when  considered  a dwelling-house, 

i.  231,  643. 

when  an  assembly,  i.  231. 
of  commerce,  i.  235. 

Champart  i.  235. 

Champertor,  i.  235. 

Chara|*crty.  i.  235. 

differs  from  maintenance,  i.  235. 
Champion,  i.  235. 

Chance,  i.  235.  V.  Accident . 
medley,  i.  235. 

Chancellor,  origin  of  office  of,  i.  233. 
oflico  of,  i.  235. 
vice,  ii.  627. 

Chancery,  i.  236. 

Change,  contract  of,  i.  238. 

ticket,  i.  238. 

Chaplain,  i.  238. 


Chapman,  i.  238. 

Chapter,  ecclesiastical,  i.  238. 

Character,  i.  238. 

when  evidence  may  lie  given  of,  i. 

238. 

of  pluintiff  when  to  be  impeached, 
i.  238. 

J of  witness  when  to  bo  impeached,  i. 

239. 

Charge  to  a jury,  i.  239. 

a burden,  i.  239.  240. 
a commission,  i.  239. 

Charge  dee  nlliiires,  i.  240  ; ii.  142. 

Charger,  i.  240. 

Charity,  i.  210. 

Charro  of  loud,  i.  210. 

Charta  do  una  parte,  i.  422. 

Charter,  i.  240. 

differs  from  a constitution,  i.  210. 
of  a vessel,  i.  241, 
land,  i.  21 1 . 
party,  i.  21 1. 

Chartered  ship,  i.  21 1. 

C bonis  reddendis,  L 241. 

Chase,  i.  21 1. 

Chastity,  i.  241. 

solicitation  of,  when  indictable,  i.  212. 
Chattels,  personal,  i,  242. 
real.  i.  212,  613. 

Cheat,  requisites  of,  i.  242;  ii.  563. 

Check,  i.  242. 

to  whom  payable,  i.  212. 
differs  from  bill  of  exchange,  i.  212. 
memorandum,  i.  212. 
effect  of  payment  by,  i.  243. 
gift  of,  i.  243. 

may  lie  the  subject  of  a donatis  mortis 
causa,  i.  485. 

when  to  he  protested,  ii.  258 . 
when  a sufficient  tender,  ii.  570. 
hook,  i.  243. 

Chemistry,  use  of,  i.  213. 

Chcvisancc,  i.  243. 

Chief,  i.  243. 

clerk  in  the  department  of  state,  i.  243. 
justice,  i.  243. 
justiciary,  i.  243. 
evidence  in,  i.  669. 

Child,  i.  213.  V.  Children . 

bound  to  obey  his  parents,  ii.  236. 
in  ventre  sa  mere,  rights  of,  i.  671,  714. 
when  entitled  to  interest  on  legacy,  i.  714. 
bed  madness,  i.  497. 

Childishness,  i.  214. 

Children,  how  divided,  i.  243,  4. 
legitimate,  i.  211. 
illegitimate,  i.  211. 
natural,  i.  211 ; ii.  177. 
grand  children,  when  considered  as, 
i.  244. 

posthumous,  i.  244. 
how  far  liable  to  paternal  power,  ii. 
302. 

how  long  so  liablo,  ii.  302. 


G92 


INDEX. 


Children,  father  bound  to  support  his.  i.  558. 
right  of  father  to  wages  of,  i.  558. 
cruelty  to,  i.  388. 
when  of  discretion,  i.  467. 
legacy  to,  ii.  22. 
legacy  to  natural,  ii.  23. 
of  naturalized  citizens,  when  citizens, 
ii.  179. 

born  out  of  U.  S.,  when  they  arc  citi- 
zens, ii.  179. 

of  deceased  applicant  for  naturaliza- 
tion to  he  citizens,  ii.  179. 

Chimin,  i.  244.  V.  Highways. 

Chinese  interest,  what,  i.  311,  716. 

Chips,  i.  558. 

Chirograph,  i.  214,  503. 

Chirogrnpher,  i.  245. 

Chivalry,  i.  215. 

Choice,  i.  245. 

Chose,  i.  215. 

in  action,  i.  245. 

when  not  assignable,  i.  245  ; 
ii.  189. 

Christianity,  i.  245.  V.  Blasphemy. 

blasphemy  aguiust,  i.  197. 

Church,  i.  215. 

warden,  i.  246. 

disturbance  of,  punished,  i.  174,  420. 
inossunge  includes  a,  ii.  134. 

Cinque  ports,  i.  246. 

Cipher,  i.  246.  V.  Figures. 

Circuity  of  action,  i.  246. 

Circuit  court,  i.  360. 

jurisdiction  as  to  consuls,  i.  328.  ( 
may  issue  mandamus,  ii.  107. 
Circuits,  i.  246. 

Circulating  medium,  i.  216. 

Circumduction,  i.  246. 

Circumstances,  foreo  of,  i.  247. 

Circumstantial  evidence,  force  of,  i.  6S0. 

dangers  of,  i.  680. 

Circumstnndibus,  i.  248. 

Circumvention,  i.  248. 

Citatio  ad  renssumendum  causam,  i.  248. 
Citation,  i’.  218. 

of  authorities,  i.  249. 

Citizen,  i.249. 

may  expatriate  himself,  i.  544. 
may  sue  in  U.  8.  courts,  i.  365. 
j*orson  born  out  of  U.  8.  when  a,  ii. 
177. 

native,  when  a,  i.  600. 

when  not  a,  i.  690. 

City,  i.  219. 

Civil,  i.  250. 

bail.  i.  163. 
action,  i.  250. 
commotion,  i.  250. 
death,  i.  250,  411. 
fruits,  i.  599. 
law,  i.  250  ; ii.  8. 
liberty,  ii.  48. 
list,  i.  251. 

obligation,  i.  251 ; ii.  237. 


Civil  ofliccr,  i.  251  ; ii.  242. 
remedy,  i.  251. 
rights,  ii.  175. 
state,  i.  251. 

interruption  of  a prescription,  i.  723. 
Civilian,  i.  251. 

Civilitcr,  i.  251. 

mortuus,  i.  251. 

Civilitas,  i.  250. 

Claim,  i.  251. 

mechanics,  i.  251. 
continual,  i.  251,  331. 
of  conusance,  i.  252,  338. 
non,  ii.  214. 

Claimant,  i.  252. 

Clandestine  act,  i.  252. 

marriage,  i.  252. 

Clarendon,  i.  252- 
Class,  i.  252. 

legacy  to  a,  i.  252  ; ii.  21,  26. 
slander  of  a,  i.  252. 

Clause,  how  construed,  i.  252. 

Clausum  fregit,  trespass  qunre,  i.  252. 
Clearance,  i.  253.  V.  Ship's  pupers. 

Clearing  house,  i.  253. 

Clemency,  i.  253.  V.  Pardon. 

Clementines,  i.  253. 

Clergy,  i.  254. 

benefit  of,  i.  178. 

Clerk,  commercial,  i.  254. 
of  a couit,  i.  254. 
ecclesiastical,  i.  254. 

Client,  i.  254. 

Close,  i.  254. 

rolls,  i.  254. 
letters,  ii.  36. 

Closed  doors,  i.  254. 

Club,  i.  255. 

bow  far  members  of,  arc  responsible,  i. 
255. 

Co.  i.  255.  , 

Coadjutor,  i-  255. 

Coal  note,  i.  255. 

Coalition,  i.  255.  V.  Conspiracy. 

Co-assignee,  i.  255. 

Cocket,  i.  255. 

Coekettum,  i.  255. 

Code,  i.  255. 

the  French,  i.  255. 

Civil,  i.  255. 

dc  procedure  civille,  i.  255. 
de  commerce,  i.  250. 
destruction  criuiincllc,  i.  256. 
penal,  i.  256. 

Henri,  i.  256. 

Justinian,  i.  256. 
of  Louisiana,  i.  256. 

Napoleon,  i.  257. 

Papirian,  i,  257. 

Prussian,  i.  257. 

Theodosian,  i.  257 
Co-defendant,  i.  257. 

Codex,  i.  257. 

Codicil,  i.  257. 
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Coercion,  i.  238.  V.  Duress . 

Co-executor,  i.  258. 

Cognation,  i.  258.  V.  Kindred. 

Cognates,  i.  258. 

Cognizance,  i.  258. 

of  pleas,  i.  258. 

Cognisec,  i.  258. 

Cognisor,  i.  239. 

Cognitionibus  admittendis,  i.  259. 

Cognomen,  i.  259.  V.  Same. 

Cognovit,  i.  259.  V.  Wurrtmt  of  attorney. 
Cohabitation,  i.  259.  V.  Marriage. 

contract  for,  ii.  355 ; i.  380. 
Co-heir,  i.  339,  036. 

Co-heiress,  i.  259,  636. 

Coif,  i.  239. 

Coin,  i.  259. 

value  of,  ii.  159. 

foreign,  i.  582. 

possession  of,  is  evidence  of  ownership, 
ii.  5S8. 

Collateral,  i.  259. 

assurance,  i.  259. 
covenant,  i.  380. 
farts,  i.  259. 
heir,  i.  635. 

issue,  i.  260.  V.  Kindred. 
security,  i.  200. 
warranty,  i.  2G0 ; ii.  642. 
promise,  i.  622. 

Collatio  bonorum.  i.  260. 

Collation,  i.  260,  643.  V.  Hotchpot. 
ecclesiastical,  i.  261. 
in  practice,  i.  261. 
of  seals,  i.  261. 

Collector,  i.  261. 

of  customs,  i.  2 64. 

College,  i.  261. 

Collision,  i.  201. 

Collistrigium,  i.  2G2. 

Collocation,  i.  202.  V.  Assets. 

Colloquium,  i.  262. 

Collusion,  i.  2G2. 

Colour,  express,  i.  262. 
implied,  i.  264. 
of  office,  i.  2G4. 

Colt,  i.  264. 

Columbia,  district  of,  i-  478. 

Combat,  i.  261. 

Combination,  i.  2G4. 

Combustio  domoruin,  i.  264. 

Comes,  in  pleading,  i.  264. 

an  officer,  i.  264. 

Comitatus,  i.  204. 

Commencement  of  action,  i.  265. 

suit,  ii.  87. 
declaration,  i.  4 17. 
Coinmendam,  i.  265. 

Commendatory,  i.  26G. 

Commendator,  i.  266. 

Commerce,  i.  266. 

congress  may  regulate,  i.  266. 
chamber,  i.  235. 

Commercial  partnership,  ii.  280. 


Commiasariate,  i.  26G. 

Commissary,  i.  266. 

Commission,  in  contracts,  i.  26G. 

to  an  officer,  i.  26G. 

of  an  offence,  i.  266. 

to  tako  depositions,  i.  267. 

of  rebellion,  i.  267 ; ii.  411. 

of  lunacy,  i.  267. 

merchant,  i.  267. 

to  an  agent,  i.  267. 

on  profits,  effect  of  receiving,  ii. 

376. 

Comites,  i.  265. 

Comity,  i,  265.  V.  Conflict  of  lotos. 

Command,  i.  265. 

Commissioner,  i.  267. 

of  bail,  i.  267. 

patents,  appointment  of,  i. 
267 ; ii.  300. 
duties  of,  ii.  300. 
to  dccido  on  ap- 
peals, ii.  300. 
sewers,  i.  267. 

Commissions,  agent  entitled  to,  i.  91. 

Commitment,  i.  268.  V.  Mittimus. 

Committee,  i.  268. 

Committitur,  i.  268. 

Commixtion,  i.  293. 

Common,  i.  269.  V.  Commons. 

appendant,  i.  269,  270. 
appurtenant,  i.  269,  270. 
bail,  i.  163,  270. 
bur,  i.  270. 
bench,  i.  270. 
carrier,  i 162,  270. 

in  New  York,  i.  273. 

Louisiana,  i.  273. 
counts,  i.  273. 

of  estovers,  i.  269.  V.  Estovers . 

fishery,  i.  573. 

in  gross,  i.  269. 

highway,  i.  273. 

injunction,  i.  691. 

intent,  i.  230,  273. 

issue,  i.  731. 

law,  i.  273 ; ii.  9. 

sources  of,  ii.  530. 
of  pasture,  i.  269. 

piscary,  i.  269.  V.  Fishery. 
pleas,  court  of,  i.  270,  273,  355. 
recovery,  i.  273;  ii.  418. 
scold,  i.  273. 
sense,  L 274. 
tenant  in,  i.  273  ; ii.  569. 
traverse,  i.  274.  •' 
of  turbary,  i.  269. 

Commonalty,  i.  274. 

Commoner,  i.  274. 

Commons,  i.  274. 

house  of,  i.  644. 

Commonwealth,  i.  274. 

Commorancy,  »•  274. 

Coinnioraiit,  i.  274. 

Coinmorientcs,  i.  274.  V.  Survivor. 
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Commotion,  civil,  i.  250. 

Communication,  i.  274. 

Communing*,  i.  271.  V.  Pourparler. 
Communio  bonorum,  ii.  399. 

Community,  i.  275. 

Commutation,  i.  275. 

Commututivo  contract,  i.  275,  335. 

justice,  i.  275, 750. 

Commute,  to,  i.  275. 

Compact,  i.  275.  V.  Agreement. 

Companion,  i.  270. 

Companion*,  i.  270. 

Company,  i.  270. 

Comparison  of  handwriting,  i.  276. 

Compaos,  to,  i.  270.  V.  Treason. 
Compatibility,  i.  270. 

Compensatio  crimini*.  i.  270. 

Compensation,  in  chancery,  i.  270. 

coutraetH,  i.  277. 
the  civil  law,  i.  277.  V.  Setoff. 
criminal,  i.  277. 
remedy,  i.  277. 

Compensatory  damages,  i.  391. 

< 'omperuit  ad  diem,  i.  277. 

Com|M*tency,  i.  277. 

Competent  witness,  i.  277. 

Competitors,  i.  278. 

Compilation,  i.  278. 

Complainant,  i.  278. 

Complaint,  i.  278. 

Compos  mentis,  i.  278. 

Composite  state,  i.  278. 

Composition,  i.  278. 

of  matter,  i.  278. 

Compound  interest,  i.  107,  278,  716. 
Compounder,  i.  278. 

Com|>ounding  a felony,  i.  278. 

Compromise,  i.  278. 

by  principal  discharges  surety,  ii. 

558. 

Compromissarius,  i.  279. 

Comptrollers,  i.  279. 

Compulsion,  i.  280.  V.  Coercion  ; Duress . 
Compulsory  partition,  ii.  275. 

Compurgator,  i.  280. 

Computation,  i.  280. 

of  interest,  i.  717. 

Concealed  arms,  when  lawful,  i.  127. 
Concealment,  how  far  fraudulent,  i.  281. 
Concessi,  i.  281. 

Concession,  i.  281. 

ConrossimuK,  i.  281. 

Concilium,  i.  281. 

regis,  i.  281. 

Conclave,  i.  282. 

Conclusion,  in  addressing  a jury,  i.  282. 
as  a bar,  i.  282. 
to  the  country,  i.  282. 
of  declaration,  i.  417. 

Conclusive,  i.  282.  ^ 

evidence,  i.  533. 

ConcluKum,  i-  282. 

Concord,  i.  282.  V'.  Fine. 
of  a fine,  i.  570. 


Concordatc,  i.  282. 

Concubinage,  i.  282. 

Concur,  to,  i.  282. 

Concurrence,  i.  282. 

Concurrent,  i.  283. 

covenant,  i.  378. 
jurisdiction,  i.  746. 

Concussion,  i.  283. 

Condedit,  i.  283. 

Condelegates,  i.  283. 

Condemnation,  i.  283. 

of  a prize,  i.  283. 
in  the  civil  law,  i.  283. 

Condietion,  i.  283. 

Condition,  i.  283. 

express,  i.  284. 
implied,  i.  284. 
lawful,  i.  284. 
unlawful,  i.  284. 
precedent,  i.  284. 
subsequent,  i.  285. 
possible,  i.  285. 
impossible,  i.  185,  666. 
positive,  i.  285. 
negative,  i.  285. 
copulative,  i.  285. 
disjunctive,  i.  285. 
consistent,  i.  285. 
repugnant,  i.  285. 
resolutory’,  i.  285. 
suspensive,  i.  285. 
potestative,  i.  286. 
casual,  i.  286. 
mixt,  i.  286. 
of  persons,  i.  286. 
of  sales,  i.  286. 
estates  upon,  i.  525. 
when  and  where  to  be  performed, 
i.  201- 

Conditional  delivery,  i.  432. 
fee,  i.  561. 
indorsement,  i.  683. 
legary,  ii.  20. 
obligation,  i.  2SG  ; ii.  237. 
pardon,  ii.  262. 
sale,  ii.  167,  487. 

Condonation,  i.  286. 

Conduct,  i.  287. 

Conductor  operarum,  i.  287. 

Confederacy  of  states,  L 287. 

criminal,  i.  287. 

Confederation,  i.  288. 

articles  of,  i.  1 33. 

Conference,  i.  288. 

Confession,  i.  268. 

and  avoidance,  i.  288. 
when  invalid,  i.  684. 
judgment  by,  i.  739. 

Confessor,  i.  289. 

whether  bound  to  testify,  ii.  661, 

Confidential  communication,  i.  289. 

Confirmatio  chartorum,  i.  290. 

Confirmation,  i.  290. 

Conflict,  i.  292. 
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Conflict  of  jurisdiciion,  i.  292. 

laws,  i.  20.').  292. 

Conformity,  bill  of,  i.  180. 

Confrontation,  i.  293. 

Confusion,  i.  293. 

of  goods,  i.  40, 47, 74, 269, 293.  V. 
Commixtion . 
rights,  i.  291.  V.  Merger. 
Commodate,  i.  209. 

Commodntum,  i.  209. 

Conge,  i.  291. 

Congcablc,  i.  291. 

Congregation,  i.  294. 

Congress,  i.  291. 

may  regulate  commerce,  i.  206. 

pass  laws  necessary  and  proper, 
ii.  180. 

in  medical  jurisprudence,  i.  290. 
Congressmen  havo  liberty  of  speech,  i.  49. 

not  to  be  arrested,  i.  129. 
cannot  take  public  contract,  ii. 
131. 

milngo  to,  ii.  138. 

Conjecture,  i.  297. 

Conjoints,  i.  297. 

Conjugal,  i.  297. 

Conjunctive,  i.  297. 

Conjuration,  i.  297. 

Connecticut,  government,  i.  297. 

acknowledgment  of  deeds,  i.  53. 
letters  testamentary  in,  ii.  38. 
limitation  of  actions,  ii.  50. 
Conquest  or  purchase,  i.  298. 

of  a country,  i.  298. 

Conquets,  i.  299. 

Consanguine  brother,  i.  209. 

Consanguinity,  i.  299.  V.  Kindred. 
Conscience,  i.  300.  V.  Religion. 

court  of,  i.  355. 

Consensual,  i.  301. 

contract,  i.  335. 

Consent,  i.  301.  V.  Assent. 
to  a legacy,  i.  301. 

marriage,  i.  301. 
rule,  i.  302. 

to  a sale,  what,  required,  ii.  480. 
Consequential  damages,  i.  302.  V.  Damages. 
Conservator,  i.  302. 

Considcratio  curia',  i.  302. 

Consideration,  i.  302. 

kinds  of,  i.  302,  3. 
in  assumpsit,  i.  115. 

contracts,  i.  334. 
forbearance  is  a good,  i.  581. 
good.  i.  G 1 3. 

Consignation,  i-  304. 

Consignee,  i.  304. 

Consignment,  i.  301. 

Consignor,  i.  301. 

Consilium,  i.  301. 

Consistory,  i.  304. 

Consistent  condition,  i.  285. 

Consolato  del  mare,  II,  i.  301. 

Consolidation,  i.  305. 


Consolidation  rule,  i.  305. 

Consols,  Dritish,  i.  305. 

Consort,  i.  305. 

Conspiracy,  i.  287,  300. 

Conspirators,  i.  307. 

evidence  of  acts  of,  i.  530 

Constable,  i.  307. 

kinds  of,  i.  307. 
special,  ii.  533. 

ConsUblewick,  i.  307. 

Constat,  i.  307. 

Constituent,  i.  307. 

Constituimus,  i.  307. 

Constitute,  to,  i.  307. 

Constituted  authorities,  i.  307. 

Constitution,  i.  308. 

of  IT. i.  30«. 
authority  of,  ii.  530. 

Constitutional,  i.  309. 

Constitutor,  i.  310. 

Constraint,  i.  310. 

Construction,  i.  310,  720.  V.  Interpretation. 
of  slander,  i.  009. 

Constructive,  i.  320,  695. 

presence,  i.  326  ; ii.  350. 
larceny,  i.  320. 
breaking,  i.  320,  221. 
notice,  i.  320. 
annexation,  i.  32G,  574. 
escape,  i.  517. 
felony,  ii.  505. 

Consuetudincs  feudorum,  i.  327. 

Consul,  i.  327. 

American,  i.  327. 
foreign,  i.  328. 
in  the  Levant,  i.  328. 
vice,  ii.  027. 

Consultation.  i.  328. 

English  law,  i.  329. 

French  law’,  i.  329. 

Consummation  of  a contract,  i.  328. 

marriage,  i.  329. 

Contagious  disorders,  i.  329. 

exposing  a person  with  a, 
punished,  ii.  231. 

Contempt,  i.  329. 

Contentious  jurisdiction,  i.  330. 

Contestatio  litis,  i.  330. 

Context,  i.  330. 

Contingent,  i.  330. 

damages,  i.  331. 
remainder,  i.  331. 
use,  i.  331. 
legacy,  ii,  19. 

interest  on,  i.  715. 

Continual  claim,  i.  251,  331. 

Continuance,  i.  331. 

Continuando,  i.  331. 

Continuing  guaranty,  i.  022. 

Contraband,  i.  333. 

of  war,  i.  333. 

Contra,  i.  332 

bouos  mores,  i.  332. 
forruuin  statuti,  i.  332. 
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Contra,  paccm,  1*332. 

Contract,  i.  333. 

kinds  of,  i.  333. 
of  benevolence,  i.  336. 
commutative,  i.  275. 
literal,  ii.  87. 
executed,  i.  538. 
executory,  i.  538. 
reciprocal,  ii.  414. 
in  whnt  language,  ii.  5. 
how  made  by  letter,  ii.  33. 
error  in  making  a,  i.  516. 
under  seal,  how  altered  by  parol,  i. 
102 

contra  bono*  mores,  void,  i.  331,  661. 

consummation  of,  i.  329. 

personal,  i.  411. 

when  to  be  rescinded,  ii.  456. 

when  set  aside  for  fraud,  ii.  456, 595. 

effect  of  death  on  a,  i.  410. 

synallagmatic,  ii.  563. 

hazardous,  i.  63 1 . 

unilateral,  ii.  611. 

joint,  i.  735. 

Contractor,  i.  336. 

Contradiction,  i.  336. 

Contradictory  judgment,  i.  739. 

Contrafnetion,  i.  336. 

Contravention,  i.  337. 

Contrefafon,  i.  337. 

Contribution,  i.  337. 

Contributions,  i.  337.  V.  Taxes. 

average,  i.  159. 

Controllers,  i.  337. 

Controver,  i.  337. 

Controversy,  i.  337. 

Conlubcrnium.  i.  338. 

Contumacy,  i.  338.  V.  Outlawry. 

Contumax,  i.  338. 

Contusion,  i.  338. 

Conusance,  claim  of,  i.  338. 

Conusant,  i.  338. 

Conusor,  i.  338. 

Convene,  i.  338. 

Conventio,  i.  338. 

Convention,  a contract,  i.  338. 

an  assembly,  i.  338. 
judicial,  i.  744. 

Conventions,  ii.  597. 

Conventional  heir,  i.  635. 

mortgage,  ii.  168. 

Conversant,  i.  339. 

Conversion,  i.  339.  V.  Trover. 

in  equity,  i.  339.  V.  Money. 
of  goods,  effect  of,  i.  614. 
what  is  a.  by  a Hirer,  i.  639. 

Conveyance,  i.  339.  V.  Voluntary  conveyance 
purchaser  to  pay  for,  i.  339. 
fraudulent,  i.  596. 

Conveyancer,  i.  339. 

Conviciuin,  i.  339. 

Convict,  i.  340. 

Conviction,  i.  340. 

Convocation,  i.  3-10. 


Convocation,  court  of,  i.  355. 

Convoy,  i.  3-10. 

Co-obligor,  i.  340.  V.  Obligor ; Parties  to 
contracts. 

Cool  blood,  i.  34 1. 

Coparceners,  i.  34 1 . 

Copartnership,  i.  341. 

Co-plaintiff,  i.  341. 

Copulative  term,  i.  341.  V.  Disjunctive. 
condition,  1 285. 

Copy,  i.  34 1 . V.  Evidence. 
right,  i.  341. 

piracy  of,  ii.  323. 

for  what  obtained,  i.  201. 

not  violated  by  abridgment,  i.  42. 

Copyhold,  i.  3-15. 

Coram,  i.  345. 

non  judicc,  suit,  ii.  627. 

Cord,  i.  346. 

Corn,  i.  346. 

Cornngc,  i.  346. 

Corody,  i.  346. 

Coroner,  i.  316. 

Corporal,  i.  316. 

touch,  i.  3-16 ; ii.  515. 

Corporation,  i.  346. 

public,  n.  4 ; i.  34  7. 
private,  n.  7 ; i.  347. 
ecclesiastical,  n.  0 ; i.  348. 
lay,  n.  10;  i.  348. 

civil,  n.  10  ; i.  3-18. 
eleemosynary,  n.  11;  i.  348, 
502. 

sole,  n.  13  ; i.  3-18. 
aggregate,  n.  15;  i.  348. 
name  of,  ii.  175. 
members  admitted,  i.  78. 

expelled,  i.  547. 
majority  to  rule,  ii.  103. 
how  to  sue  and  bo  sued,  ii.  273. 
may  sue  in  assumpsit,  i.  145. 
distrain,  i.  473. 
make  by-laws,  i.  213. 

Corporator,  i.  348. 

Corporal  proj>erty,  i.  348;  ii.  381,  410. 

Corpse,  protection  of,  i.  400. 

Corpus,  i.  349. 

juris  civilis,  i.  319. 
cum  causa,  i.  349. 
delicti,  i.  319. 
juris  canonici,  i.  349. 

Correction,  i.  349. 

right  of,  i.  174. 
of  children,  i.  558. 
seamen,  ii.  497. 
patent,  how  made,  ii.  292. 
house  of,  i.  614. 

Correlative,  i.  349. 

Correspondence,  i.  319.  V.  Letter. 

Corruption,  i.  350. 

of  blood,  i.  350. 
official,  i.  210. 

Corened,  i.  350. 

Cortes,  i.  350. 
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Coscnage,  i.  350. 

Cosmopolite,  i.  350. 

Costs,  i.  350. 

double,  i.  486. 
treble,  ii.  597. 
security  for,  ii.  502. 

in  actions  for  violation  of  copyright,  i. 
345. 

bill  of,  i.  188. 

Cottage,  i.  35 1 . 

Couchant,  i.  351. 

Council,  i.  361. 

Counsel,  i.  351. 

advice,  i.  351. 

an  oflicer,  i.  351. 

knowledge,  i.  351. 

duty  of,  towards  witness,  i.  413. 

to  sj>euk  freely,  ii.  19. 

when  responsible  for  slander,  ii.  49. 

Counsellor,  i.  351. 

at  law,  i.  351. 

Count,  i.  352,  416. 

common,  i.  273. 

what  required  in  declaration,  i.  417. 

Counter,  i.  352. 

security,  i.  352. 

Counterfeit,  i.  353. 

notes,  effect  of  payment  in,  ii. 

304. 

Countermand,  i.  353. 

Counter  plea,  i.  353. 

Counterpart,  i.  353. 

Counters,  i.  353. 

Countersign,  i.  353. 

Country,  i.  353. 

County,  i.  351. 

commissioners,  i.  351. 

Coupons,  i.  854. 

Courricr,  i.  351. 

Course,  i.  351.  V.  Boundary. 
free,  i.  596. 

Court,  i.  354. 

kinds  of,  i.  354. 
of  admiralty,  i.  355. 
arches,  i.  354. 
audience,  i.  355. 
common  plcus,  i.  355. 
conscience,  i.  355. 
convocation,  i.  355. 
exchequer,  i.  355. 
faculties,  i.  355. 
inquiry,  i.  355. 
king’s  bench,  i.  355. 
peculiars,  i.  356. 
record,  i.  356 ; ii.  179. 
instance,  i.  355. 
martial,  i.  355. 
prize,  i.  356. 
supremo,  i.  356. 
circuit,  i.  360. 

bringing  money  into,  i.  208. 
may  punish  for  contempt,  i.  330. 

Courts  of  the  United  States,  i.  356. 
central,  n.  8 ; i.  357. 
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Courts,  central,  sonatc,  n.  9 ; i.  357. 

supreme  court,  n.  13 ; i.  357. 
local,  n.  38  ; i.  360. 

circuit,  n.  39  ; L 300. 

Courtesy,  i.  375. 

Cousin,  i.  375. 

Covenant,  remedies,  i.  375,  ii.  431. 

for  what,  lies,  n.  3,  i.  376. 
declaration  in.  n.  4,  i.  375. 
plea  in,  n.  5,  i.  376. 

• judgment  in,  n.  6,  i.  376,  739. 
conlruct , i.  376. 
requisites  of,  n.  4,  i.  376. 
must  bo  by  deed,  n.  8,  i.  377. 
kinds  of,  n.  10,  i.  377. 
express,  n.  1 0,  i.  377. 
implied,  n.  1 1,  i.  377. 
real,  n.  12,  i.  377. 
personal,  n.  13,  i.  378. 
dependent,  n.  15,  i.  378. 
concurrent,  n.  16.  i.  378. 
independent,  n.  1 7,  i.  378. 
affirmative,  n.  18,  i.  378. 
negative,  n.  19,  i.  379. 
joint,  n.  20,  i.  379. 
several,  n.  21,  i.  379. 
executed,  n.  22,  i.  279. 
executory,  n.  23,  i.  379. 
obligatory,  n.  24,  i.  379. 
declaratory,  n.  25,  i.  379. 
principal,  n.  26,  i.  379. 
auxiliary,  n.  27,  i.  379. 
legal,  n.  28,  i.  380. 
illegal,  n.  29,  i.  380. 
disjunctive,  n.  30,  i.  380. 
collateral,  n.  31,  i.  3S0. 
not  to  sue,  i.  380,  246. 
for  quiet  enjoyment,  i.  380. 
to  stand  seised  to  uses,  i.  381. 

Covenantee,  i.  38 1 . 

Covenantor,  i.  381. 

Covenants  performed,  i.  381. 

Coventry  act,  i.  381. 

Covert,  baron,  i.  381. 

Coverture,  i.  331. 

avoids  a contract,  ii.  272. 

Covin,  i.  382. 

Cow,  i.  382. 

Cowardice,  i.  382. 

Cranage,  i.  382. 

Crave,  to,  i.  382. 

Craven,  i.  382. 

Credence,  letters  of,  ii  35. 

Credentials,  i.  382. 

Credibility,  i.  382. 

Credible  witness,  i.  383. 

Credit,  i.  383. 

letters  of,  ii.  35. 

sale  on,  ii.  584.  V.  Sa/e. 

Creditor,  ii.  239  ; i.  383. 

may  enter  to  make  a demand,  i.  512. 

Creek,  i.  381. 

Cretion,  i.  384. 

Crew,  i.  384. 
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Crib-biting,  i.  38-1. 

Crime,  i.  384. 

capital,  i.  217. 
whoa  merged,  ii.  133. 
forfeiture  for,  i.  687. 

Crimen  falsi,  i.  385,  085. 

Criminal,  i.  385. 

bail.  i.  1 04. 

chul  leu  got,  i.  233. 

conversation,  i.  385. 

jurisdiction  of  supreme  court,  i. 

law,  ii.  10. 

letters,  i.  385. 

when  to  be  surrendered,  i.  518. 
Criminnlitcr,  i.  386. 

Criminate,  to,  i.  386. 

Crimination,  i.  386. 

Criticism,  i.  387. 

Croft,  i.  387. 

Crop,  i.  387. 

who  is  entitled  to,  i.  507. 

Cropper,  i.  387. 

Cross,  a mark,  i.  389. 
bill,  i.  387. 
examination,  i.  387. 

Crown,  i.  387. 

pleas  of  the,  i.  387. 

Cruelty,  i.  388  ; ii.  484. 

to  wife,  n.  2,  i.  388. 
children,  n.  3,  i.  388. 
slaves,  n.  4,  i.  388. 
animals,  n.  4,  i.  388. 

Ciuiso,  i.  388. 

Cruiser,  i.  388. 

Cry  de  pays,  L 388. 


Dam,  i.  392. 

how  to  be  constructed,  i.  162. 

Damage,  i.  393.  V.  Damages- 
feasant,  i.  393. 

caused  by  vexatious  suit,  ii.  G2G. 
Damaged  goods,  ii.  393. 

how  valued,  i.  393. 
Damages,  indemnity,  i.  393. 

measure  of,  n.  4,  i.  393. 
in  eases  of  eviction,  n.  5,  i.  393. 

carrier,  n.  6,  i.  393. 
for  tortious  acts.  n.  7,  i.  391. 
compensatory-,  n.  9,  i.  394. 
vindictory,  n.  9,  i.  394. 
excessive,  i.  394. 
inadequate,  i.  394. 
on  bills  of  exchange,  i.  394. 

in  Alabama,  n.  3,  i.  395. 
Arkansas,  n.  5.  i.  395. 
Connecticut,  n.  7,  i.  395. 
Delaware,  n.  9,  i.  390. 
Georgia,  n.  10,  i.  396. 
Indiana,  n.  12,  i.  396. 


Crycr,  i.  389. 

Cucillettc,  i.  389. 

Cui  ante  devortium,  i.  389. 

in  vita,  i.  389. 

Cul  de  sac,  i.  389,  ii.  584. 

Culpa,  i.  389. 

Culprit,  i.  389. 

Cum  testainento  annexo,  i.  389. 
Cumulative,  i.  869* 

legacy,  i.  389. 
Curate,  i.  389. 

Curatorship,  i,  390. 

Cure,  i.  390. 

Curfew,  i.  390. 

Curio,  i.  399. 

elaudenda,  writ  de,  i.  390. 
advisure  vult.  i.  390,  331. 
regis,  i.  390. 

Curiality,  i.  390. 

Currency,  i.  390. 

| Current,  i.  391. 

Curtesy,  i.  291. 

estate  by,  i.  621. 
i Curtilage,  i.  391. 

Custody,  i.  391. 

Custom,  i.  391. 

of  merchants,  i.  392. 
bouse,  i.  392. 

1 Customs,  i.  392. 

Custos  rolutorum,  i 392. 

Cut,  to,  i.  392. 

Cy  pres.  i.  392. 

Czar,  i.  392. 
i Czarina,  i.  392. 

■ Czarowitz,  i.  392. 


D. 


Damages  on  bills  in  Kentucky,  n.  14,  i.  396. 

Louisiana,  m 16,  i.  396. 

Maine,  n.  19,  i.  396. 

Maryland,  n.  21,  i.  397. 

Michigan,  n.  25,  i.  397. 

Missouri,  n.  30,  i.  397. 

New  York,  n.  30,  i.  397. 

Pennsylvania,  n.  33,  i.  398. 

Tennessee,  n.  35,  i.  399. 
general,  i.  399. 
laying,  i.  399. 
liquidated,  i.  400. 
special,  i.  400. 
unliquidated,  i.  400. 
stipulated,  i.  543. 
special,  i.  533. 
contingent,  i.  331. 
how  assessed,  i.  142. 
laid  in  assumpsit,  i.  145 
trcblo,  ii.  597. 
on  eviction,  i.  527. 

Damnification,  i.  400. 

Damnify,  i.  401. 
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Damnosn  ha'riditas,  i.  *101. 

Damnum  absque  injuria,  i.  401. 
fatale,  i.  401. 

Dano  Inge,  i.  401. 

Dangers  of  the  sea,  i.  401. 

Darrein,  i.  401. 

continuance,  i.  401. 
seisin,  i.  401. 

Date,  i.  401. 

how  to  Ikj  stated,  i.  568. 

Dation,  i.  401. 

cn  paiement,  i.  402. 

Dative,  i.  402. 

Daughter,  i.  102. 

in  law,  i.  402. 
mulier,  ii.  170. 

Day,  i.  280,  102,  458.  V.  Days. 
kook,  i.  402. 
rule,  i.  102. 

time,  distress  must  be  in,  i.  475. 
no  fraction  in  a,  i.  592. 

Days  in  bank,  i.  403. 
of  grace,  i.  403. 
of  the  week,  i.  403. 
grand,  i.  615. 
working,  ii.  663. 

Dc,  i.  403. 

arbitrationc  facto,  writ,  i.  404. 

bene  esse,  i.  404. 

bonis  propriis,  i.  404. 

contumaco  capiendo,  i.  404. 

donis,  statute,  i.  404. 

facto,  i.  401,  585. 

jure,  i.  404,  585. 

homine  replegiando,  L 404. 

injuria,  i.  401. 

juduismo.  statute,  i.  405. 

la  plus  belle,  i.  488. 

lunatieo  inquirendo,  i.  405. 

mcrcatoribus,  i.  405. 

novo,  i.  405. 

otio  ct  alia,  i.  406. 

proprictute  probanda,  i.  406. 

son  tort,  i.  406,  541.  V.  Executor  dc  son 

tort. 

demesne,  i.  406. 

Warrantia  dici,  writ,  i.  406. 

Deacon,  i.  406. 

Dead,  i.  406. 

body,  i.  406. 

who  is  entitled  to  things  buried 
with  a.  i.  619. 

how  identified,  i.  649. 
freight,  i.  406,  597. 
man’s  part.  i.  407. 
letters,  i.  407. 
pledge,  i.  407. 

libel  against  memory  of  thceii.  46. 

Deaf  and  dumb,  i.  407. 

and  blind,  i.  407,  651. 

Dealings,  i.  408. 

Dean,  i.  408. 

Death,  i.  408. 

examination  of  bodies  after,  n.  4,  i.  408. 


Death,  presumption  of,  n.  8,  i.  409,42. 

survivorship,  n.  9.  i.  1 10. 
effect  of,  on  contracts,  n.  1 5,  i.  4 1 0. 
on  attorney,  n.  16,  i.  411. 
on  tort  feasor,  n.  17,  i.  411. 
on  real  estate,  n.  18,  i.  411. 
on  bail.  n.  19,  i.  41 1. 
on  defendant,  i.  13. 
mandator,  i.  89  ; ii.  109,  468. 
mandatory,  i.  89 ; ii.  109, 468. 
nntural,  n.  21,  i.  411. 
civil,  ii.  22,  i.  411,250. 
of  partner,  n.  23,  i.  411. 
bed,  i.  412. 

bed  and  dying  declarations,  i.  412. 

’s  part,  i.  412.  V.  Legitime. 

Deaths,  register  of,  i.  424. 

Debate,  i.  412. 

to  be  free,  ii.  49. 

Debenture,  i.  413. 

Debet  et  deduct,  i.  413,  414. 

Debit,  i.  413. 

Debt,  contracts,  i.  413. 
kinds  of,  i.  413. 
remedies,  i.  414. 
on  what  it  lies,  n.  3,  i.  414. 
declaration  in.  ii.  4,  i.  414. 
plea  in,  n.  5,  i.  4 1 4. 
judgment  in,  n.  6,  i.  414,  739. 
action  of,  when  proper,  ii.  431. 
bill  of,  i.  188. 
future,  i.  601. 

Debtee,  i.  414. 

Debtor,  i.  414;  ii.  239. 
joint,  n.  3,  i.  414. 
several,  n.  3,  i.  414. 

Decuptitation,  i.  415. 

Decedent,  i.  415. 

Deceit,  i.  415. 

Dcccivo,  to,  i.  416. 

Deccm  tales,  i.  4 16. 

Decennary,  i.  4 1 6. 

Dccics  tnntum,  i.  416. 

Decimation,  i.  416. 

Deciine,  i.  416. 

Decision,  i.  4 16. 

Declaration  in  an  action,  i.  416. 

general  requisites,  i.  416. 
parts  of,  i.  417. 
of  independence*  i.  418. 
of  intentions  to  become  a citizen,  1 
11-  ; ii.  1 182. 

of  trust,  i.  418. 
of  war,  i.  4 IS. 
of  facts,  i.  419. 
title  of,  ii.  588. 

Declaratory,  i.  419. 

covenant,  i.  379. 
statute,  ii.  54 1 . 
interpretation,  i.  721. 

Declaro,  to,  i.  4 1 9. 

Decoction,  i.  419,  689. 

Decorum,  i.  419. 

Decoy,  i.  420. 
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Decree,  i.  420. 

interlocutory,  i.  420.] 
final,  i.  420. 
a law,  i.  420.  ’ 
arbitral,  i.  420. 
of  registration,  i.  420. 

Macedonian,  ii.  08. 

Decretals,  i.  420. 

Dedi,  i.  420. 

the  operative  word  in  a gift,  i.  CIO. 
Dedication,  i.  420. 

of  property  to  public  use*,  ii.  420. 
of  u street,  evidence  of,  ii.  517. 
Dcdiinus,  i.  420. 

potcHttttcm  dc  attomo  facicndo,  i. 
421. 

Deed,  i.  41. 

remises  of,  n.  3,  i.  421. 
abendum,  n.  4,  i.  421. 
tenendum,  n.  5,  i.  421. 
redendutn.  n.  0,  i.  421. 
conditions  in,  n.  7,  i.  421. 
warranty  in,  n.  8,  i.  421. 
covenants  in,  n.  9,  i.  421. 
conclusion,  n.  8,  i.  421. 
requisites  of,  n.  0,  i.  421. 
how  avoided,  n.  10,  i.  421. 
kinds  of,  n.  13,  i.  422. 
form  of  short,  n.  14,  i.  422. 
who  is  entitled  to  title,  n.  15,  i.  422. 
poll,  i.  422. 

different  kinds  of,  i.  08. 

how  to  he  acknowledged,  L 52  to  G3. 

of  ]>artition,  ii.  274. 

partner  cannot  bind  his  copartner  by, 
ii.  276. 

when  authority  must  Ik*  by,  i.  156. 
effect  of  cancelling,  i.  215 ; it.  456. 
who  to  pay  for  making,  i.  330. 
title,  ii.  5K8. 

Defalcation,  i.  422. 

n net  off.  i.  422. 
a default,  i.  422. 

Defamation,  i.  422. 

Default,  i.  423. 

in  practice,  i.  423. 
in  contracts,  i.  123. 
judgment  by,  i.  740. 

Defaulter,  i.  423. 

Defeasance,  i.  423. 

Defeasible,  i.  423. 

Dofoct,  i.  423. 

in  naturalization,  when  cured,  ii.  179, 
181. 

Defence  of  one’s  person,  i.  424. 

property,  i.  424. 
in  pleading,  i.  424. 
full  defence,  i.  424,  COO. 
half  defence,  i.  424. 
of  wife,  children  or  servants,  justified, 
i.  175. 

Defend,  to,  i.  425. 

woman  may,  her  chastity,  i.  211. 
Defendant,  L 425. 


Defendant,  who  to  1>c  in  actions  ex  contractu, 
uii.  208. 

ex  delicto,  ii. 
270. 

in  error,  i.  425. 

when  two,  may  sever  in  pleading, 
ii.  514. 

abatement  as  to,  i.  12. 
joint,  how  sued,  i.  13. 

Defender,  i.  425. 

Defensive  allegation,  i.  425. 

Deficit,  i.  425. 

Definite  number,  i.  425. 

Definition,  i.  426. 

Definitive,  i.  426.  ■ 
lb -duration,  i.  426. 

Deforciant,  i.  426. 

Dcforciare,  i.  426. 

Deforcement,  i.  426. 

Defraud,  to,  i.  594. 

Defunct,  i.  426. 

Degradation,  i.  426. 

Degrade,  to,  i.  426. 

Degree  of  relationship,  i.  427. 

how  computed,  i.  451, 
299. 

in  measures,  i.  427. 
or  condition,  i.  427. 
principal  in  first  and  second,  ii.  3C5. 
of  homicide,  ii.  171,  172. 

Icvilical,  ii.  43. 

of  affinity  how  cumputcd,  i.  80. 

Dehors,  i.  427. 

Del  credere,  i.  427. 

effect  of  commission,  i.  267. 
Dolapidation.  i.  427. 

Delaware,  government  of,  i.  427. 

acknowledgment  of  deeds,  i.  53. 
letters  testamentary  in.  ii.  38. 
limitation  of  action  in,  ii.  58. 

Delay,  i.  428. 

Delectus  person®,  i.  428. 

Delegate,  i.  428. 

Delegation,  civil  law,  i.  428. 

contracts,  i.  428. 

of  authority,  when  allowed,  ii.  550. 
discharges  surety,  ii.  559. 

Delict,  i.  429. 

quasi,  i.  430. 

Delinquent,  i.  430. 

Deliberate,  to,  u 429. 

Deliberation,  i.  429. 

in  legislation,  i.  429. 

Delirium,  i.  430. 

tremens,  i.  430,  490. 

Deliverance,  i.  432. 

Deliver)'  in  conveyancing,  i.  432. 
contracts,  i.  432. 
ease  of  sales,  i.  433. 
partial,  i-  433. 

of  keys,  effect  of,  i.  433,  434. 
bulky  articles,  i.  431. 
women,  i.  434. 

signs  of,  i.  434,  435. 
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Delivery,  women,  signs  of,  concealed,  i.  4 35. 
gaol,  i.  003. 

Delusion,  i.  430 ; ii.  97.  • 

Demand,  in  contracts,  i.  436. 

practice,  i.  436. 
of  rent  before  re-entry,  L 437. 
when  to  be  made,  i.  439. 
in  reconvention,  i.  438. 
when  to  be  alleged  in  pleading,  ii.  454. 
of  view,  ii.  628. 

Demandant,  i.  138. 

Dcmency,  i.  438.  V.  Insanity* 

Demesne  as  of  fee,  i.  438. 

tenant  of  the,  ii.  370. 

Dcmidictas,  i.  438. 

Demies,  i.  138. 

Demise  in  contracts,  i.  438. 
of  a person,  i.  439. 
grant,  and  to  farm  let,  ii.  17. 
Democracy,  i.  439. 

Demonstration,  i.  439. 

Demonstrative  legacy,  ii.  20. 

Demurrage,  i.  439. 

Demurrer,  i.  439. 

general,  i.  410. 
special,  i.  440. 
to  evidence,  i.  440. 
to  interrogatories,  i.  441. 
book,  i*  441. 
joinder  oft  i.  734. 

Deray  sanko,  i.  1 11. 

Denarii,  i.  411. 

Denarius  Dei,  i.  411. 

Denization,  i.  141. 

Denizen,  i.  441. 

Denunciation,  i.  441. 

Dcoduml,  i.  441. 

Department,  i.  442. 

of  the  navy,  i.  412. 
state,  i.  442. 
treasury,  U,  S.,  i.  412. 
war,  i.  443. 

Departure,  i.  413. 

Dejjcndency,  i.  443.  V.  Colony. 

Dependent  contract,  i.  443. 

covenant,  i.  378. 

Diplomatists,  language  of,  ii.  5. 

Deponent,  i.  443. 

Depopulation,  i.  443. 

Doi>ortation.  i.  441. 

Depose,  to,  i.  444. 

Deposit,  i.  4 14. 

Deposition,  i.  445.  V.  Evidence. 

of  a clergyman,  i.  447. 

Depositor,  i.  417. 

rights  of,  ii.  518. 

Depository,  i-  415. 

Depredation,  i.  447. 

Deprivation,  i.  447. 

Deputy,  i.  447. 

attorney  general,  i.  447. 
district  attorneys,  i.  447. 

Derelict,  i.  448. 

Dcrclicto,  i.  448. 


Derogation,  i.  42,  449. 

Descendants,  i.  448.  V.  Ascendant $. 
legacy  to,  ii.  25. 

Descender,  i.  448. 

formedon  in,  i.  591. 

Descent,  i.  448. 

rules  of,  i.  419. 

what  property  is  subject  of,  i.  448. 

. Description,  i.  451.  V.  Definition . 

Deserter,  i.  451. 

Desertion  from  the  army,  i.  451. 

of  wife  and  children,  i.  451. 
malicious,  i.  152. 
of  seamen,  i.  452  ; ii.  497. 

Designs,  patents  for,  i.  287. 

Designation,  i.  152. 

Despeseheurs,  i.  452. 

Despatches,  i.  452. 

Desperate,  i.  152.  V.  Sperati. 

Despot,  i.  452. 

Despotishi,  i.  452. 

Desseised,  i.  452. 

Destination,  i.  452.  V . Fixtures . 

Detainer,  i.  453. 

forcible,  i.  581. 

Detention,  i.  453. 

Determinable  fee,  i.  560. 

Determination,  i.  451. 

Detinet.  i.  451. 

Detinue,  i.  454. 

for  what  goods,  n.  3 ; i.  451. 

injury,  n.  5;  i.  454. 
pleadings  in,  n.  6 ; i.  451. 
verdict  and  judgment  in,  n.  7 ; i.  451. 
when  proper,  ii.  431. 
judgment  in,  i.  740. 

Detinuit,  i.  451. 

Determinate  obligation,  ii.  238. 

Devastavit,  i.  455.  4 

Deviation,  i.  455. 

in  ships,  i.  455. 
in  contracts,  i.  456. 

by  hirer,  i.  639. 

Devastavit  vcl  non,  i.  456. 

Devise,  i.  178,  456. 

election  of  a,  i.  501. 

Devisee,  who  may  be,  i.  457 ; ii.  652. 
when  to  elect,  i.  501. 
when  entitled  to  fixtures,  i.  575. 
may  distrain,  when,  i.  473. 

Devisor,  ability  of,  i.  457. 

disability  of,  i.  457. 

Devoir,  i.  457. 

Devolution,  i.  457. 

Di  colona,  i.  457. 

Dictate,  to,  i.  457. 

Dictator,  i.  457. 

Dictum,  i.  457. 

Dies,  i.  458.  V.  Day . 
datus,  i.  458. 
non,  i.  458. 

Diet,  i.  458. 

DUTercnco,  i.  458. 

Digest,  i.  458. 
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Dignities,  i.  461, 

Dilatory,  i.  461. 

defence,  i.  425, 461. 
exceptions,  i.  535. 
pleas,  i.  461  ; ii.  324,  327. 

Diligence,  i.  461. 

in  Scotland,  i.  461. 
required  of  borrower,  i.  202. 

Dime,  i.  461. 

Diminution,  i.  461. 

Diocese,  i.  461. 

Diploma,  i.  461. 

how  proved,  i.  461. 

Diplomacy,  i.  462. 

Dipomatic  agents,  i.  462. 

Diplomatics,  i.  462. 

Direct,  i.  462. 

Direction,  i.  462. 

of  a bill,  i.  462. 

Director  of  the  mint,  i.  462. 

Directors,  i.  462. 

powers  of,  i.  462  ; ii.  106,  107. 
liability  of,  i.  463. 

Directory,  i.  463. 

Disability,  i.  463. 

to  devise,  when  removed,  i.  457. 

Disaffirmance,  i.  463. 

Disavow,  i.  463. 

Discharge,  i.  463. 

of  a contract,  i.  463. 
of  a jury,  i.  463. 
pleas  in,  ii.  327. 

Disclaimer,  i.  465. 

of  a right,  i.  465. 

of  an  estate,  i.  465. 

of  patent,  when  to  lie  made,  ii.  291. 

Discontinuance  in  pleading,  i.  465. 

of  an  estate,  i.  466. 
of  action,  i.  466.  V.  Lis  pen- 
dens. 

Discount  or  set  offi  i.  466. 
of  bills,  i.  466. 
or  abatement,  i.  466. 

Discovert,  i.  466. 

Discovery  of  a country,  i.  466. 
in  practice,  i.  466. 
or  invention,  i.  466  ; ii.  2S6. 

Discredit,  to,  i.  466. 

Discrepancy,  i.  467. 

Discretion,  when  a judge  to  use  his, ».  467. 
age  of,  i.  467. 

Disfranchisement,  i.  467. 

Disgrace,  i.  468. 

Disherison,  i.  468. 

Disheritor,  i.  468. 

Dishonour,  i.  468. 

Disinherison,  i.  468. 

Disinheritance,  i.  468. 

Disinterested  witness,  i.  469. 

Disjunctive,  i.  297. 

condition,  i.  285. 
covenant,  i.  380. 
term,  i.  469. 

Disraes,  i.  469. 


Dismiss,  to,  a cause,  i.  469. 

Disoliedicncc,  i.  469.  V.  Correction . 
Disorderly  house,  i.  469 ; ii.  231. 
Disparagement,  i.  469. 

Disorders,  contagious,  i.  329. 

Dispauper,  to,  i.  469. 

Dispensation,  1 469. 

Dispone,  to,  i.  469. 

Disposition,  i.  469. 

Dispute,  l 170. 

Disseisee,  i.  470. 

Disseisin,  1 470.  V.  Seisin. 
novel,  ii.  229. 
null,  ii.  231. 

Disseisor,  i.  470. 

Dissent,  i.  470.  V.  Assent. 

when  required,  i.  141. 

Dissolution,  i.  470. 

of  partnership,  i.  470 ; ii.  280. 
V.  Partnership. 
legal  proceedings,  i.  470. 
contract  of  mandate,  ii.  108. 
Dissuade,  i.  470.  V.  Persuade. 

Distracted  person,  i.  470. 

Distrain,  to,  1 470. 

Distress,  1 471. 

for  what  rent  it  may  be,  n.  3 ; i.  471. 

amount  of  rent,  n.  4 ; i.  471. 
by  whom  to  be  made,  n.  5 ; i.  472. 
of  what  goods,  n.  18  ; i.  473. 
what  time  to  be  made,  n.  28  ; i.  457. 
where  to  he  made,  ».  31  ; i.  475. 
how  to  l>o  made,  n.  33  ; i.  476. 
waiver  of,  n.  41 ; i.  477. 
in  what  states  it  cannot  be  mado,  i. 
477. 

infinite,  i.  477. 
grand,  l 615. 

Distribution,  l 477. 

statute  of,  i.  477. 

Distributive  justice,  i.  477,  750. 

District,  i.  477. 

attorney  of  U.  S.,  i.  477. 
deputy,  i.  448. 

court,  organization  of,  i.  369,  478. 
jurisdiction  of,  i.  370. 

in  admiralty,  i.  78. 
ns  to  consuls,  i.  328. 
District  of  Columbia,  i.  478. 

is  not  a state,  ii.  539. 

Disturbance,  i.  478. 

Disuetude.  i.  453. 

Dividend,  i.  478. 

Divisible,  i.  478.  V.  Entire. 

when  contract  is,  i.  478. 
obligation,  ii.  238. 

Division,  i.  478. 

of  opinion,  i.  478. 

Divorce,  i.  479. 

kinds  of,  i.  479. 
effect  of,  i.  480. 
a mensu  ot  thoro,  l 9. 
a vinculo,  1 9. 

when  barred  by  compensation,  i.  277, 
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Divorce,  recrimination  will  prevent,  ii.  419. 

Do,  operative  word  in  a gift,  i.  610. 

ut  dcs,  i.  G39, 

Docket,  i.  481. 

Doctor’s  commons,  i.  181. 

Doctrinal  interpretation,  i.  721. 

Documents,  i.  181. 

public,  when  evidence,  i.  481. 

Dog,  i.  481. 

Dogma,  i.  481. 

Doli  capax,  deaf  and  dumb  is,  i.  407. 

Dollar,  i.  481. 

Dolus,  i.  482. 

Domain,  i.  482. 

Dome-book,  i.  482. 

Doincsduy,  i.  482. 

Domestic,  i.  482. 

differs  from  servant,  i.  482. 
factor,  i.  550. 

Domicil,  i.  482. 

Dominant  estate,  i.  481. 

Dominion,  i.  484. 

Domitiu,  animals,  i.  109. 

Donut io  mortis  causa  must  be  delivered,  i.  434. 

inofficiosa,  i.  698. 

Donation,  i.  485.  V.  Gift. 

inter  vivos,  i.  485. 

Donee,  i.  485. 

Donis.  statute  do,  i.  485. 

Donor,  i.  485. 

Doom,  i.  485. 

Door,  i.  485. 

when  it  may  be  forced,  i.  130,  C28. 
breach  of  inner,  i.  211. 

Dormant  partner,  ii.  275  ; i.  485. 

Dot,  i.  486. 

Dotal,  i.  486. 

goods,  i,  614. 

Dotation,  i.  486. 

Dote,  i,  486. 

assignando,  i.  486. 
undo  nihil  habet,  i.  4SG. 

Double,  i.  486. 

costs,  i.  486. 

entry,  i.  486  ; ii.  522.  V.  Entry. 
insurance,  i.  487. 
plea,  i.  487. 

Doubt,  how  resolved,  i.  487. 

Doubtful  debt,  i.  4 1 3. 

title,  ii.  587. 

Dove,  i.  487. 

Dowager,  i.  487. 

Dower,  i.  587,  522.  V.  Estate  in  dower. 
how  barred,  i.  488. 
tenant  in,  ii.  568. 

Dowress,  i.  488. 

Dowry,  i.  4S8. 

Dragoman,  i.  489. 

Drain,  i.  489. 

Drawback,  i.  489. 

Drawee,  i.  489. 

Drawer,  i.  489. 


Drawing,  i.  489. 

to  be  furnished  by  patentee,  ii.  585,288. 
Dreit,  i.  489. 

Driftway,  i.  489. 

Drip,  i.  489. 

Driver,  i.  490. 

employer  when  liable  for,  i.  490. 

Droit,  i.  490. 

d’aubaine,  i.  490. 
close,  i.  490. 

Drunkard,  habitual,  i.  628. 

Drunkenness,  effect  of,  on  crimes,  i.  490. 

on  contracts,  i.  490, 27 1 . 
charge  of,  when  slander,  ii.  523. 

Dry,  i.  490. 

exchange,  i.  490. 
ront,  i.  490. 

Ducat,  i.  491. 

Duces  tecum,  i.  491. 

Ducking  stool,  i.  491. 

| Due,  i.  491. 

bill,  i.  491. 

I Duel,  i.  264. 

Duelling,  i.  491. 

death  by,  ii.  113. 

Dum  fuit  infra  rctutem,  i.  492. 
solu,  i.  492. 

non  fuit  compos,  i.  492. 

Dumb,  i.  492. 

bidding,  i.  492. 

Dung,  i.  492. 

Dungeon,  i.  492. 

Dunnage,  i.  492. 

Duplex  querela,  i.  492. 

Duplicala,  i.  492. 

Duplicate,  i.  492* 

original,  ii.  254. 
effect  of  cancelling  a,  i.  214. 
Duplicity,  i.  492. 

Durante,  i.  493. 

absentia,  i.  493. 

Duration  of  pregnancy,  i.  351,  353. 

partnership,  ii.  279. 

Duress,  i.  258,  493.  V.  Fraud. 
per  minas,  i.  493. 
of  goods,  i.  494. 
uvoids  a contract,  ii.  272. 

Duties,  i.  494. 

ad  valorem,  i.  72. 
drawback  on,  i.  489. 
none  on  Iwiggngc.  i.  163. 
on  patents,  it  295. 
on  imposts,  no  state  can  lay,  i.  665. 
Duty,  i.  494. 

Dwelling  house,  L 21 1,  495. 

Dying  declarations,  i.  495. 

Dynasty,  i.  495. 

Dysnomy,  i.  495. 

Dyspepsia,  i.  495. 

Dyvour,  i.  495. 

’«  habit,  i.  495. 

Dying  declarations,  i.  412,  519,  633. 
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E convorso,  i.  19.').' 

plurihus  unum,  i.  495. ' 

Eagle,  i.  495. 

Ear-witness,  i.  490. 

Earl,  i.  490. 

Earldom,  i.  490. 

Earnest,  i.  490.  V.  Arrha. 

Easement*,  i.  490.  V.  Servitude . 

Easter  term,  i.  490. 

Eat  indo  sine  die,  i-  490. 

Eaves  droppers,  i.  490. 

Ebriosity,  i.  496.  V.  Drunkenness. 
Ecchymosis,  i.  490. 

Echoucmcnt,  i.  182. 

Ecclcsin,  i.  497.  V.  Church. 

Ecclesiastic,  i.  497. 

Ecclesiastical,  i.  197. 

courts,  i.  497. 
law,  i.  497. 
appropriation,  i.  120. 
suspension,  ii.  502. 

Eclampsia  Parturicntium,  i.  497. 

Edict,  i-  497. 

perpetual,  i.  497. 
of  Justinian,  i.  497. 

Ec,  i.  493. 

Effect,  i.  499. 

Effects,  i.  199. 

Effigy,  i.  498. 

Effraction,  i.  498. 

Effractor,  i.  498. 

Ego,  i.  498. 

Eigne,  i.  498. 

bastard,  i.  498. 

Eire,  i.  498. 

Ejectment,  i.  498. 

Eldest,  i.  4 J9. 

Election,  i.  499. 

of  men,  n.  2,  i.  499. 
public,  n.  3,  i.  499. 
by  corporations,  n.  6,  i.  500. 
of  things,  ii.  0,  i.  500. 
in  equity,  n.  7,  i.  500. 
when  party  to  make  an,  n.  9,  i.  501. 
of  actions,  i.  50 1. 
of  a legacy,  i.  501. 

Electoral  college,  i.  2G1. 

Electors  of  President,  i.  502. 

exempt  from  arrest,  i.  129 ; ii/369. 
"Eleemosynary,  i.  502. 

Elegit,  i.  502. 

Eligibility,  i.  503. 

Elinguation,  i.  503. 

Elisors,  i.  503. 

Eloignc,  i.  503. 

Elonguta,  i.  503. 

Elopement,  effect  of,  i.  503. 

Eloquence,  i.  503. 

Elsewhere,  i.  505.  V.  Alibi. 

Emancipation,  i.  505. 


E. 

Embargo,  i.  506. 

Embezzlement,  i.  506. 

Emblements,  i.  507. 

when  not  dutrainoblc,  i.  474. 
Embraceor.  i.  508. 

Embracer,  i.  508. 

Emcndals,  i.  508. 

Emigrant,  i.  508.  V.  Immigrant. 

Emigration,  i.  508. 

Eminence,  i.  508. 

| Eminent  domain,  i.  508. 

' Emissary,  i.  508.  V.  Spy. 

Emission,  i.  508.  V.  I tape . 

Emit,  to,  i.  508. 

Emmenagogucs,  i.  508. 

Emolument,  i.  509. 

Empalcmcnt,  i.  509. 

Empanel,  to,  i.  509. 

Emperor,  i.  509. 

Einphytcosis,  i.  509. 

Empire,  i.  509. 

Employee,  i.  509. 

Employment,  i.  509. 

public,  i.  558. 

Employer,  i.  509. 

when  not  liable  for  acts  of  his  ser- 
vants, i.  558. 

Emption,  i.  510. 

En  demeure,  i.  510. 

Enact,  i.  510. 

Enceinto,  i.  510.  V.  Pregnancy. 

Enclosure,  i.  510. 

Encroachment,  i.  510. 

Encumbrance,  i.  510. 

Endeavour,  i.  510. 

Endowment,  i.  510. 

Enemy,  i.  510. 

public,  i.  511. 
private,  i.  511. 

cannot  l»e  naturalized,  ii.  178,  179. 
trade  with,  when  unlawful,  ii.  50. 
what  is  adhering  to,  i.  73. 

Enfeoff,  i.  511. 

Enfranchise,  i.  511. 

Engagement,  i.  511. 

Engleshirc,  i.  611. 

English  language,  pleas  in,  i.  5. 

and  Irish  Reports,  ii.  445. 

Engross,  to,  511. 

Engrosser,  i.  511. 

Enjoyment,  i.  51 1. 

Enlistment,  i.  511. 

Enroll,  L fill. 

Enrollment,  i.  511. 

Enlarge,  to,  i.  611. 

Enlarging,  i.  51 1. 

statute,  ii.  541. 

Enitia  pars,  i.  511. 

Entail,  law  of,  in  the  several  states,  ii.  565. 
Entire,  i.  51 1.  V.  Divisible. 
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Entire  contract,  i.  478. 

cannot  lie  divided,  i.  116. 
partly  fulfilled,  i.  463. 

Entrepot,  i.  512. 

Entry,  what,  i.  512. 

when  required,  i.  512. 

justifiable,  i.  512. 
who  may  make,  i.  512. 
criminal,  i.  211. 
forcible,  i.  581. 

into  house,  when  lawful,  i.  C95;  ii.  49. 

post,  ii.  338. 

double,  ii.  486,  522. 

single,  ii.  522. 

original,  ii.  255. 

commercial,  i.  313. 

of  goods,  i.  513. 

communcm  legem,  i.  513. 

• writ  of,  i.  513. 

Enure,  to,  i.  513. 

Envoy,  i.  513. 

Epidemic,  when  an  excuse  for  not  prosecuting 
a bill,  ii.  358. 

Epilepsy,  i.  513. 

Epinglca,  ii.  312. 

Episcopacy,  i.  614. 

Epistles,  i.  514  ; ii.  34. 

Equality,  i.  514. 

Equinox,  i.  514. 

Equitable,  i.  514. 

estate,  i.  514. 
mortgage,  i.  514  ; ii.  107. 

assets,  i.  112. 
assignee,  ii.  375,  376. 
liens,  ii.  52. 
rights,  ii.  475. 

Equity,  i.  514. 

court  of,  i.  515. 
of  redemption,  i.  515. 
better,  i.  179. 

jurisdiction  of  circuit  court  in,  i.  368. 
will  relieve  against  a forfeiture,  i.  587. 
Equivocal,  i.  516. 

Equulcus,  i.  516. 

Erasure,  i.  516. 

Eregimus,  i.  516. 

Erotic  mania,  i.  516. 

Error,  i.  516. 

of  fact,  i.  510. 
in  law,  i.  517. 
writ  of,  i.  517. 
assignment  of,  i.  143. 
conferred  by  plea  in  nullo  est  erratum,  i. 
670. 

judgment  in,  i.  710. 

Escape,  i.  617. 

kinds  of,  i.  517. 
warrant,  i.  518. 
negligent,  ii.  188. 

Escheat,  i.  518. 

Eschcator.  i.  518. 

Escuage,  i.  519. 

Esnecy,  i.  519. 

Esplccs,  i.  519. 

VOL.  IL— 47 


Espousals,  i.  519. 

Esquire,  i.  519. 

Essential  ignorance,  i.  653. 

Essoin,  i.  519. 

Establish,  i.  519. 

Estate,  i.  519. 

kinds  of,  i.  520. 
by  the  curtesy,  i.  521. 
in  dower,  i.  522. 

tail  after  possibility  of  issue  extinct,  i. 
622. 

for  years,  i.  523. 
at  will,  i.  523. 
at  suflrancc,  i.  523. 
in  severalty,  i.  521. 
joint-tenancy,  i.  524. 
common,  i.  621. 
coparcenary,  i.  525. 
upon  condition,  i.  525. 
equitable,  i.  514. 
when  merged,  ii.  132. 
disclaimer  of,  i.  405. 
executed,  i.  538. 

Ester  en  jugement,  i.  525. 

Estoppel,  i.  526. 

Estovers,  i.  626.  V.  Bole. 

common  of,  i.  269. 

E strays,  i.  526. 

Estreat,  i.  526. 

Estrepe,  i.  526. 

Kstrepement,  i.  520. 

Et  cetera,  i.  527. 

Eunomy,  i.  527. 

Eunoch,  i.  527. 

Evasion,  i.  527. 

Eviction,  i.  627. 

damages  on,  i.  393. 

Evidence,  i.  628. 

nature  of,  i.  628. 

primary,  i.  528. 
secondary,  i.  528. 
positive,  i.  529. 
presumptive,  i.  529. 
hearsay,  i.  529. 
admissions,  i.  529. 
objects  of,  i.  530. 
instruments  of,  i.  531. 

records,  i.  531. 
private  writings,  i.  532. 
witnesses,  i.  632. 
cflcct  of,  i.  532. 
conclusive,  i.  533. 
extrinsic,  i.  533. 

cflcct  of  newly  discovered,  ii.  201, 
208. 

demurrer  to,  i.  440. 
obtained  hy  threats,  ii.  584. 
what,  to  he  received  by  the  grand 
jury,  i.  617. 
weight  of,  ii.  C l 8. 

what  may  be  given  under  the  gene- 
ral issue,  ii.  731. 

Evocation,  i.  533. 

Ewage,  i.  533. 
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Ex  contractu,  i.  533. 
delicto,  i.  533. 
cquo  ct  bono.  i.  533. 
nicro  motu,  i.  533. 
oflicio,  i.  533. 
parte,  i.  533. 
post  facto,  i 533. 
vi  termini,  i.  534. 
acsaium  patris,  dower,  i.  488. 
pos  facto,  ii.  13. 

Exaction,  i.  534,  548. 

differ*  from  extorsion,  i.  534. 

Examination  of  a witness,  i.  534. 

deed,  i.  534. 

Examiners,  i.  534. 

Example,  i.  634. 

Kxca initiator,  i.  534. 

Exccptio  rei  judicata,  i.  584. 

Exception,  in  practice,  i.  5'j4. 

legislation,  i.  534. 
contracts,  i.  534. 
pleading,  i.  535. 
bill  of,  i.  188. 

Exchange,  i.  189,  535. 

bill  of,  i.  189. 
brokers,  i.  209. 
in  conveyancing;  i.  535. 
in  insurance,  ii.  355. 

Exchequer,  i.  530. 

chamber,  i-  530. 
couit  of,  i.  355. 

Excises,  i.  530. 

Exclusive,  i.  530. 

in  construction,  i.  530. 
jurisdiction,  i.  746. 

Excommunication,  i.  537. 

Excommunicalio  capiendo,  writ  of,  i.  537. 

Excusable  homicide,  i.  537,  641. 

Excuse, i.  537. 

plea  in,  ii.  327. 

of  want  of  notico  of  dishonour  of  bill, 
ii.  224. 

Exeat,  i.  537. 

Execute,  to,  i.  537. 

Executed,  i.  637. 

contract,  i.  538. 
estate,  i.  538. 
trust,  i.  538. 
consideration,  i.  303. 
covenant,  i.  379. 

Exccutio  non,  i.  538. 

Execution  of  a contract,  i.  538. 

convict,  i.  538. 
writ  of,  i.  538. 
parcc,  i.  538. 

Exccu’ioner,  i.  638. 

Exccu  ive,  i.  538. 

Executor,  i.  539. 

who  may  be  an,  n.  4,  i.  539. 
absolute,  n.  6,  i.  539. 
quaffed,  n.  5,  i.  639. 
interest  of,  i».  0,  i.  539. 
duties  of,  n.  7,  i.  540. 
number  of,  n.  17,  i.  540. 


Executor,  death  of  one  of  several,  n.  18,  i. 
540. 

goncral,  n.  20,  i.  540. 
special,  n.  21,  i.  540. 
instituted,  n 22,  i.  510. 
substituted,  n.  23,  i.  541. 
rightful,  n.  24,  i.  54 1. 
dc  son  tort,  n.  25,  i.  54 1 . 
to  the  tenor,  n.  26,  i.  541. 
when  to  sue,  ii.  267,  270. 

to  bo  sued,  ii.  208,  271. 
unable  to  contract,  ii.  272. 
action  for  u tort  by,  i.  08. 
how  fur  liable,  ii.  45. 
legacy  to,  ii.  25. 
may  retain,  tfhen,  ii.  463. 
allowed  commissions,  i.  267. 
must  give  notice  of  dishonour  of  a 
bill,  ii.  223. 

Executors,  joint,  i.  735. 

Executory,  i.  541.  V.  Executed- 
devise,  i.  54 1 . 
process,  i.  542. 

proceedings  when  proper,  ii.  372. 

Executrix,  i.  342. 

Exemplification,  i.  542  ; ii.  242. 

of  office  books,  i.  154. 

Exemption,  i.  542. 

Exempts,  i.  512. 

Exerdtor,  i.  542. 

Exequatur,  i.  543.  V.  Hacking. 

international  law,  i.  343. 

Exbcdcration.  i.  513. 

Exhibit,  i.  543. 

to,  i.  543. 

Exhihitant,  i.  643. 

Exhibition,  i.  543. 

Exigent,  i.  513. 

Exile,  i.  543. 

Exilium,  i.  544. 

Existence,  legacy  to  children  in,  ii.  22,  23. 

Exitus,  i.  544. 

Exoine.  i.  644. 

Exoneration,  i.  541. 

Exoneratur,  i.  544. 

Expatriation,  i.  508,  544. 

Expectancy,  i.  544. 

sales  of,  relieved  from,  ii.  31. 

Expectant,  i.  545. 

Expectation,  i.  515. 

Expenste  litis,  i.  545. 

Expenses,  funeral,  i.  600. 

Experts,  i.  545. 

Kxpilation,  i.  545. 

Expiration,  i.  515. 

Exportation,  i.  545. 

Exposition  de  part,  i.  545. 

Express,  i 546. 

contract,  i.  334. 
covenant,  i.  377. 
obligation,  ii.  237. 

Expression,  i.  546. 

Expromission,  i.  546. 

Expromissor,  i.  546. 
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Expulsion,  i.  516. 

of  member#  of  the  legislature,  i.  516. 
a corporator,  i.  516. 

Extension,  i.  517. 

of  patents  how  made,  ii.  294. 
Extensive  interpretation,  i.  721. 

Extent  in  chief,  i.  547. 

aid,  i.  517. 

Extenuation,  i.  547. 

Exterior  forum,  i.  592. 

Exterritoriality,  i.  547. 

Extinction,  i.  547. 

External  justice,  i.  750. 

Extinguishment,  i.  517.  V.  Discharge  of  a 
contract. 


F,  i.  519. 

Fact,  i.  519. 

Facto,  i.  550. 

Factor,  i.  550. 

domestic,  i.  550. 
foreign,  i.  550. 

entitled  to  his  advances,  i.  82. 
Factorage,  i.  553. 

Factory,  i.  553. 

Factum,  i.  553. 

Facts,  collateral,  i.  259. 

proof  of,  i.  260. 

Faculties,  court  of,  i.  355. 

Faculty,  i.  553,  554. 

Failure,  i.  554. 

of  record,  i.  654. 

Faint  pleader,  i.  554. 

Fair  play  men,  i.  554. 

(deader,  i.  176,  554. 

Fait,  i.  554. 

Faith,  i.  551. 

Falcidian  law,  i.  554. 

False,  i.  555. 

imprisonment,  i.  655,  517,  668. 

judgment,  i.  555. 

pretences,  i.  655. 

return,  i.  555. 

token,  i.  655. 

action,  i.  561. 

belief  accompanies  insanity,  ii.  97. 
to  make  pe [jury , the  oath  must  bo,  ii.  311. 
Falsehood,  i.  556. 

Falsify,  to,  i.  556. 

in  chancery,  i.  556. 

Falsification  of  on  account,  i.  657. 

False  rctorno  brevium,  i.  656. 

Family,  i.  656. 

arrangements,  i.  557. 

Bible,  i.  657. 
expenses,  i.  557. 
meetings,  i.  557. 
legacy  to,  i.  25. 

Famosus  libellaa,  i.  557. 

Fare,  i.  557. 


Extinguishment,  of  debt,  ii.  228,  229. 
Extorsivcly,  i.  548. 

Extortion,  i.  548. 

Extra  dotal  property,  i.  518. 

patrimonium,  ii.  583. 

Extract,  i.  518. 

Extradition,  i.  518. 

Extrajudicial.!  519. 

Extravagantes.  i.  549. 

Extremis,  i.  519. 

Extrinsic  evidence,  i.  533. 

Ey,  i.  619. 

Eye  witness,  i.  519. 

Eyott,  i.  549. 


Farm,  i.  557. 

let,  i.  657. 

how  to  be  used  by  tenant,  ii.  645. 
Farmer,  i.  558. 

Faro,  i.  558. 

Farrier,  i.  558. 

Father,  i.  558. 

duties  of,  i.  558. 
rights  of,  i.  558;  ii.  1 18. 
liability  of,  i.  558. 
in  law,  i.  558. 
putative,  i.  659. 
rights  of  putative,  ii.  232. 
duties  of  putative,  ii.  177. 
when  to  sue  for  seduction,  ii.  502. 
when  entitled  to  custody  of  his  chil- 
dren, ii.  302. 

of  a bastard  child  has  no  control  over 
him,  ii.  302. 

husband  presumed  lobe,  of  wife’s  chil- 
dren, ii.  302. 

Fathom,  i.  559. 

Fatuous  person,  i.  559. 

Faubourg,  i.  559. 

Fault,  i.  659. 

gross,  i.  559. 
ordinary,  i.  559. 
slight,  i.  559. 

Favour,  i.  559. 

challenges  to  the,  when  allowed,  i.  234. 
Fcal,  i.  559. 

Fealty,  i.  559. 

Fear,  i.  560.  V.  rutting  in  fear. 

what  is  putting  in,  ii.  481. 

Feasts,  i.  660. 

Federal,  i.  660. 

Fee,  i.  660. 

simple,  1.  560. 
determinable,  i.  560. 
qualified,  i.  561. 
conditional,  i.  502. 
tail,  i.  562.  V.  Tail 
farm  rent,  i.  501. 
for  a patent,  ii.  295. 
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Fee  for  a now  specification,  ii.  286. 
design,  ii.  287. 
on  entering  a raveut,  ii.  287. 
tenant  in,  ii.  506. 

Fees,  i.  561. 

differs  from  costs,  i.  561. 

Feigned  action,  i.  661,  731. 
issue,  i.  66 1. 

Felo  do  se.  i.  561,  641.  V.  Suicide. 

Felon,  i.  501. 

Felonious  taking,  ii.  565. 

homicide,  i.  641. 

Feloniously,  i.  561. 

Felony,  i.  561. 

compounding  a,  i.  278. 

Female,  i.  602, 

when  of  age,  i.  680. 

Feme,  i.  202. 

covert,  i.  262. 

how  to  appear,  i.  115. 
sue,  ii.  273. 
ho  sued,  ii.  273. 

sole,  i.  202. 

Feminine,  i.  562.  V.  Gender. 

Fcod,  i.  562. 

Feodum,  i.  500. 

Feoffee,  i.  663. 

Feoffment,  i.  562. 

Fence  ideal,  round  every  close,  ii.  599. 

Feoffor,  i.  503. 

Fene,  l 503. 

bestiao,  i.  503. 

naturae,  i.  563.  V.  Animals. 
animals,  i.  109. 
fishes,  i.  573. 

Ferm,  i.  563. 

Ferocious  animals,  liability  for,  i.  109. 

Ferry,  i.  503. 

Ferryman,  i.  5G3. 

liability  of,  i.  563. 

Festinum  remedium,  i.  563. 

Fetters,  i.  563. 

Feud,  i.  504. 

Feuda,  i.  564. 

Feudal,  i.  504. 

law,  i.  564. 

Feudum,  i.  560. 

Fiar,  i.  564. 

Fiat,  i.  501. 

Fiction  of  law,  i.  564. 

Fictitious,  i.  565. 

actions,  i.  565. 
payee,  i.  565. 

Fide  jus«io,  i.  560. 
juasor,  i.  560. 

Fidei  commissary,  i.  505.  V.  Cestui  que  trust. 

commisHum,  i.  506 ; ii.  605. 

Fidelitas,  i.  560. 

Fiducia.  i.  6G0. 

Fiduciary,  i 566. 

Fief,  i.  566. 

Field,  i.  666. 

Fieri  facias,  i.  560. 

form  of,  i.  567. 


Fieri  facias,  effect  of,  i.  567. 

how  executed,  i.  668. 
when  to  be  executed,  i.  568. 

Fieri  feci,  i.  508. 

Fifteenth,  i.  508. 

Figures,  i.  568. 

Filacer,  i.  568. 

File,  i.  568. 

Filiation,  i.  569. 

Filing  a bill,  i.  543. 

Filius,  i.  509. 

mulicratus,  i.  5G9;  ii.  170. 
populi,  i.  569. 

FiUey,  i.  669. 

Filuin,  i.  569. 

aqua-,  i.  569 ; ii.  G47. 
vis,  i.  509. 

Fin  dc  non  rcccvoir,  i.  509.  V.  liar. 

Final,  i.  609. 

judgment,  i.  710. 

Finances,  i.  570. 

Financier,  i.  509. 

Finder,  i.  570. 

duties  of,  i.  445,  570. 
rights  of,  i.  570. 

Finding  of  a jury,  i.  670. 

Fine,  i.  670. 

in  conveyancing,  i.  570. 
as  n punishment,  i.  571. 
for  alienation,  i.  571. 

Fire,  accidental,  i.  17,  571. 

trespass  may  bo  committed  to  prevent  a. 
i.  571. 

rent  when  due.  although  tho  estate  is 
destroyed  by,  i.  571. 
who  to  repair  house  destroyed  by,  i.  571. 
insurance,  i.  703. 

Firebotc,  i.  572. 

Firkin,  i.  672. 

Firm,  i.  572. 

importance  of  distinction  in  llie  name  of 

two.  i 573. 

Fireman,  i.  572. 

Fisc,  i.  672. 

Fiscal,  i.  572. 

Firmness  required  in  a judge,  i.  738. 

Fish,  L 572. 

is  iero  natur®,  i.  573. 

Fishery,  i.  073. 

kinds  of,  i-  273. 

who  is  entitled  to,  i.  573. 

Fix,  to,  i.  674. 

Fixtures,  i.  574. 

who  is  entitled  to,  i.  574  ; ii.  644. 
when  not  distrainable,  i.  474. 

Flag  of  the  U.  S.,  i.  576. 

Flagrans  crimen,  i.  576. 

Flagrant  dclit,  i.  576. 

Flagrante  delicto,  i.  576. 

Flattery,  when  fraudulent,  i.  220. 

Fleet,  i.  676. 

Flcta,  i.  676. 

Flight,  i.  576.  V.  Fugitive  from  justice. 
Florida,  acknowledgment  of  deeds,  i.  54. 
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Florida,  letters  testamentary  in,  ii.  39. 

limitation  of  actions  in,  ii,  59. 
government  of,  i.  57G. 

Florin,  i.  679. 

Flotsam,  i.  679. 

Flurncr,  i.  579. 

Focduit,  i.  579. 

Farnus,  i.  679.  V.  Marine  interest 

Foeticide,  i.  579,  041. 

not  murder,  i.  171. 

Foetura,  i.  579. 

Foetus,  i.  579. 

Folcmotc,  i.  580. 

Fold  course,  i.  580. 

Folk  land,  i.  580. 

Food,  seller  warrants  soundness  of,  i.  032. 

Foot,  i.  580. 

of  tire  fine,  i.  570,  580. 

For  that,  i.  580.  V.  Quod  cum . 

Forbearance,  i.  581. 

Force,  i.  581. 

when  force  may  be  opposed  to,  i.  424. 

ii  resistible,  i.  728. 

Forced  heirs,  i.  581,  635. 
sale,  ii.  487. 

Forciblo  entry,  i.  581. 

Foreclosure,  i.  582. 

hill  of,  i.  18G. 

Foreign,  i.  692. 

states,  how  far,  i.  582. 
attachment,  i.  582. 
coins,  i.  582. 
judgment,  i.  584. 
consul,  i.  328. 

bills  of  exchange,  i.  191,  192. 

factor,  i.  550. 

low,  i.  585  ; ii.  10,  249. 

unwritten  law,  i.  685 

notions,  i.  586. 

plea,  i.  686  ; ii.  327. 

interest,  when  allowed,  i.  701. 

Foreigner,  i.  580.  V'.  Alien. 

when  to  objure  his  country,  i.  41. 

Forejudged  the  court,  i.  58G. 

Foreman,  i.  680. 

Forefeiture,  i.  587. 

for  crimes,  i.  587. 

alienation,  i.  587. 
by  non  performance  of  conditions, 
i.  587. 

waste,  i.  587. 

of  a penal  obligation,  i.  587. 
relief  from  a,  i.  587. 
of  marriage,  i.  587. 
of  rent,  how  waived,  ii.  453. 

Forest,  i.  58G. 

Forestalling,  i 58G. 

Forgery,  i.  668. 

of  coin,  i.  589. 

of  money,  punished,  ii.  100. 

Foris  familiation,  i.  589. 

Form,  i.  590. 

of  acceptance  of  bill.  i.  45. 
admission  in  pleading,  i.  80. 


Form  of  answer  in  chancery,  i.  1 12. 

arraignment  of  prisoner,  i.  127. 
articles  of  agreement,  i 133. 

impeachment,  i 130. 
partnership,  i.  130. 
attestation  clause,  i.  150. 
averment,  i.  159. 
award,  i.  160,  101. 
anirmation,  ii.  231. 
bill  in  chancery,  i.  180. 
of  exchange,  i.  190. 
lading,  i.  193. 
bond,  i.  200. 
brief,  i.  208. 

of  title,  i.  208. 
capias,  i.  2 1 6. 
challenge,  i.  234. 
conviction,  i.  340.  . 

charter  party,  i.  241. 
a check,  i.  242. 
deed,  i.  422. 
dofcnco,  i.  424. 

entering  an  appearance,  i.  114. 
fieri  facias,  i.  507. 
genealogical  tree,  i.  205. 
lease,  ii.  17. 
a libel,  ii.  45. 
notice,  ii.  222,  223. 

of  dishonour,  ii.  223. 
to  produce  paper,  ii.  225. 
quit,  ii.  225. 
oath,  ii.  233. 

of  grand  jurors,  i.  616. 
patent,  ii.  29 1 . 
plea  of  nil  debit,  ii.  210. 

non  assumpsit,  ii.  213. 
non  cepit,  ii.  211. 
non  dctinct,  ii.  215. 
non  cst  factum,  ii.  215. 
prccludi  non,  ii.  349. 
to  the  country,  i.  2S2. 
replication,  ii.  439. 

do  injuria,  i.  405. 

Forma  pauperis,  L 590. 

Formality,  i.  590. 

Formal  proceedings,  when  proper,  ii.  432. 
issue,  i.  731. 

Formedon,  i.  590. 

Former  recovery,  i.  591.  V.  lies  judicata. 

Formulary,  i.  69 1 . 

Fornication,  i.  591. 

Forprisc,  i.  691. 

Forswear,  i.  591. 

Forthwith,  i.  591. 

Fortiori,  i.  591. 

Fortuitous  event,  i.  591.  V.  Act  of  God. 

Forum,  i.  592. 

Forwarding  merchant,  i.  592. 

Fossa,  i.  592. 

Foundation,  i.  592. 

Foundling,  i.  592. 

Fountain,  ii.  537. 

Fourchcr,  i.  692. 
j Fraction,  i.  592. 
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Franc,  i.  592. 

Franchise,  i.  593. 

Prancigcna,  i.  593. 

Frank,  i.  593.  V.  Postage. 
free,  i.  594. 
almoign,  i.  694. 
marriage,  i.  594. 
tenement,  i.  594. 

Fratcr,  i.  694. 

Fratricide,  i.  594. 

Fraud,  i.  594. 

trick,  i.  595. 
actual,  i.  695. 
constructive,  i.  695. 
positive,  i.  595. 
negative,  i.  595. 
statute  of,  i.  69G. 

when  a voluntary  conveyance  U evi- 
dcnco  of,  ii.  036. 

Fraudulent  conveyance,  i.  590 ; ii.  635. 

Freo,  i.  596. 

course,  i 596. 
warren,  i.  590. 
fishery,  i.  573. 

Freed  men.  i.  590. 

Freedom,  i.  596.  V.  Liberty . 

Freehold,  i.  697. 

Freeholder,  i.  597. 

Freeman,  i.  597. 

Freight,  i.  271,  597. 
dead,  i.  406. 

when  consignee  liable  for,  i.  304. 

Freighter,  i.  598. 

French  patents,  ii.  298. 

to  whom  granted,  ii.  298. 
kinds  of,  ii.  298. 
length  of  time  of,  ii.  298. 


Gabel,  i.  602. 

Gage,  i.  602. 

Gager  del  ley,  i.  602. 

Gain,  i.  602. 

Gainage,  i.  602. 

Gallon,  i.  002. 

Gallows,  i.  602. 

Game,  i.  602. 

Gaming,  i.  602. 

houses,  i.  603 ; ii.  231. 
Ganancial,  i.  603. 

Gaol,  i.  603. 

delivery,  i.  C03. 

Gaoler,  i.  603. 

Garden,  i.  603. 

Garnish,  i.  603. 

Garnishee,  i.  603. 

Garnishment,  i.  601. 

Gavel,  i.  004. 

Gavel  kind,  i.  601. 

Geld,  i.  004. 


French  patents,  cost  of,  ii.  298. 
language,  its  use.  ii.  6. 

Norman  language,  ii.  5. 
measures,  ii.  128. 

Fresh  suit,  i.  599. 

Fribuxculutn,  i.  599. 

Friendless  mun,  i.  599. 

Frigidity,  i.  599. 

Fructus  iiulustriales,  i.  599. 

Fruit,  i,  599. 

natural,  i.  599. 
civil,  i.  599. 

Fucro  furgo,  i.  599. 

Fugam  fecit,  i.  599. 

Fugitive,  i.  599. 

slave,  i.  599. 

from  justice,  i.  600.  V.  Extradition . 
Full  defence,  i.  527,  600.  V.  Defence. 

indorsement,  i.  682. 

Function,  i.  600. 

Functionary,  i-  600. 

Functus  officio,  i.  600. 

Fundamental,  i.  600. 

Funded  debt,  i.  600. 

Funding  system,  i.  600. 

Funds,  i.  600. 

Fundus,  i.  600. 

Funeral  expenses,  i.  600. 

Fungible,  i.  001. 

Furca,  i.  G01. 

Furlingus,  i.  001. 

Furlong,  i.  601. 

Furlough,  i.  601. 

Furniture,  i.  601. 

Further  hearing,  i.  601,  633. 

Future  debt,  i.  60 1 . 

state,  i.  602. 


Gemote,  i.  604. 

Gender,  i.  604.  V.  Male,  Female. 

Genealogical  tree.  i.  205,  605. 

Genealogy,  i.  604. 

General,  i.  605. 

agent,  i.  90. 
assembly,  i.  605. 
authority,  i.  156. 
average,  i.  158. 
averment,  i.  159. 
damages,  i.  399. 
demurrer,  i.  440. 
executor,  i.  510. 
imparlance,  i.  605, 662. 
issue,  i.  605. 
laud  office,  i.  605. 
legacy,  ii.  1 8. 

interest  on,  i.  714. 
lien,  ii.  51. 
monition,  ii.  162. 
heir,  i.  635. 
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General  issue,  i.  730. 

pardon,  ii.  262. 

partnership,  i.  278. 

pleas  in  bar,  i.  32C. 

question,  ii.  <102. 

reprisals,  ii.  452. 

request,  i.  454. 

fdiip,  i.  241,607. 

special  imparlance,  i.  607,  602. 

traverse,  i.  008. 

verdict,  ii.  022. 

when  declaration  is,  i.  417. 

Generations  how  computed,  i.  290. 

Gens,  i.  008. 

Gentleman,  i.  008. 

Gentlewoman,  i.  609. 

Genus,  i.  008. 

Georgia,  acknowledgment  of  deeds,  i.  54. 
lien  of  judgments  in,  ii.  52. 
limitation  of  actions,  ii.  59. 
letters  testamentary  in,  it  39. 
government  of,  i.  608. 

German,  i.  010. 

brother,  i.  209. 

Gerontocomi,  i.  010. 

Gestation,  i.  010. 

Gift,  in  conveyancing,  i.  610. 
contracts,  i.  010. 
causa  mortis,  i.  611. 
inter  vivos,  i.  611. 

Giftsman,  i.  Cl  1. 

Gill.  i.  Oil. 

Girantum.  i.  011. 

Gist,  i.  011. 

Giver,  i.  611. 

Giving  in  payment,  i.  Oil. 

time,  i.  611.  V.  Suretyship. 

Gindins,  i.  61 '2. 

Gleaning,  i.  612. 

Gloucester,  statute  of,  i.  012. 

Go,  i.  612. 

God,  i.  612. 

and  my  country,  i.  612. 
bote,  i.  612. 
act  of,  i.  60. 

blasphemy  against,  i.  197. 

Going  witness,  i.  612 ; ii.  662. 

Gold,  i.  613. 

Good  behaviour,  i.  227,  G13. 
and  lawful  men,  i.  013. 
consideration,  i.  303,  613. 
will,  i.  013. 
titlo,  ii.  587. 

Goods,  i 013. 

and  chattels,  i.  613. 
sold  and  delivered,  i.  014,  713. 
how  valued,  i.  172,  393. 
when  not  distruinablc,  i.  474. 
in  transitu,  i.  671. 

Gospel,  origin  of  swearing  by  the,  ii.  233. 

Gout,  i.  614. 

Government,  i.  614. 

how  to  sue  in  equity,  ii.  27?,  3. 
at  law,  ii.  268. 


Government,  cannot  ho  sued,  ii.  273. 

not  barred  by  limitation,  ii.  55. 
set  oft'  against,  ii.  513. 

Governor,  i.  615. 

Grace,  i.  41,  615. 
act  of,  i.  67. 
days  of,  i.  403. 

Grafter,  i.  G15. 

Graft,  i.  615. 

Grain,  a weight,  i.  615. 

corn.  i.  615. 

Grainage,  i.  615. 

Gramme,  i.  615. 

Grand,  i.  615. 

assise,  i.  615  ; ii.  C01. 
cape,  i.  Cl 5. 
days,  i.  Cl 5. 
distress,  i.  615. 
sergeontry,  i.  615. 
bill  of  sale,  i.  19 1,  G 15. 
coutumicr,  i.  GIG. 
jury,  i.  CIO. 

Grandchildren,  i.  618. 

legacy  to,  ii.  22. 

Grandfather,  i.  61 8. 

Grandmother,  i.  618. 

Grant,  i.  618. 

bargain  and  sell,  i.  377,  G19. 
lying  in,  ii.  98. 

Grantee,  i.  619. 

Grantor,  i.  619. 

Grasshcarth,  i.  619. 

Gratification,  i.  619. 

Gratis,  i.  619. 

Gratuitous  contract,  i.  335,  619. 

Gravamen,  i.  619. 

Grave,  i.  619.  V.  Dead  Itody . 

(treat  charter,  i.  G20. 

Great  law,  i.  620. 

Greo,  i.  620. 

Green  wax,  i.  620. 

Gros  bois,  i.  620. 

common  in,  i.  269. 

Gross,  i.  620. 

adventure,  i.  620. 

fault,  i.  659. 
negligence,  i.  188. 

finder  responsible  for,  i.  570, 
profits,  ii.  377. 
weight,  i.  620. 

Ground  rent,  i.  620. 

Groundage,  i.  620. 

Guager,  i 620. 

Guarantee,  i.  620. 

liability  of,  i.  620. 

Guarantor,  i.  620. 

differs  from  a surety,  L 620. 
Guaranty,  i.  631. 

when  to  be  in  writing,  i.  G21. 
Guardians,  i.  G22. 

kinds  of,  i.  623. 
of  the  poor,  i.  623. 
to  appear  for  infant,  i.  115. 
by  nature,  i.  623. 
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Guardian*  by  nurture,  i.  <5.3  ; ii.  233. 

may  distrain,  i.  473. 
Guardianship,  i.  623. 

Guest,  i.  623. 

Guidon  do  la  mor,  Le,  i.  624. 


HabrnsVorpora,  i.  624. 

Haboas’corpus,  i.  624. 

among  the  Romans,  i.  625. 
proceedings  under,  i.  625. 
return  to,  i.  625. 
act,  by  what  authority 'suspend- 
ed, i.  626. 

ad  deliberandum,  i.  626. 
faciendum,  i.  626. 
prosequandum,  i.  627. 
respondendum,  i.  627. 
satisfaciendum,  i.  627. 
subjiciendum,  i.  627. 
testificandum,  i.  627. 
cam  causA,  i.  627. 

Hnlxmdum,  i.  627. 

Haberdasher,  i.  G27. 

Habere,  i.  527. 

facias  possessionem,  i.  528. 
scisinam,  i.  528. 
visum,  i.  528. 

Habet,  i.  628. 

Habitation,  i.  628. 

Habitual  drunkard,  i.  628. 

Habitually,  i.  628. 

Hag  bote,  i.  628. 

Ha- redes  proximi,  i.  628. 

Half,  i.  628. 

blood,  i.  199.  628. 
brother,  i.  209,  629. 
cent.  i.  629. 
defence,  i.  527,  629. 
dime,  i.  629. 
dollar,  i.  629. 
eagle,  i.  629. 
seal,  i.  629. 

' year,  i.  629. 

Hall,  i.  629. 

Hallucination,  i.  629.  V.  Insanity • 

Ilalmotc,  i.  629. 
ilamcsuckcn,  i.  629. 

Hanaper  oflicc,  i.  630. 

Hand,  i.  630. 

accused  required  to  hold  up,  i.  128. 
Handbill,  i.  630. 

Handsale,  i.  630. 

Handwriting,  i.  630. 

comparison  of,  i.  276. 

Hanging,  i.  631. 

Hangman,  i.  631. 

Hap,  i.  631. 

Hansetowns,  laws'of,  i.  14. 

Harbour  for  vessels,  i.  631. 


Guild,  i.  624. 

Guilt,  i.  624. 

when  silence  ia  evidence  of,  ii.  621. 
Guilty,  i.  621. 


Harbour,  to,  i.  G31. 

Hard  labour,  i.  631. 

Hart,  i.  631. 

Hat  money,  i.  631. 

Have,  to,  i.  631. 

Haven,  i.  631. 

Hawkers,  i.  631. 

Hazardous  contract,  i.  337,  631. 

Headborough,  i.  631. 

Health,  i.  632. 

officer,  i.  632. 

Hearing,  criminal  law,  i.  633. 
further,  i.  601,  633. 
in  chancery,  i.  632. 

Hearsay  evidence,  i.  520,  633. 

is  c\  idcnco  in  pedigree,  ii.  306. 

Heifer,  i.  634. 

Heir,  i.  634. 

apparent,  i.  G34. 

beneficiary,  i,  635. 

collateral,  i.  635. 

conventional,  i.  635. 

forced,  i.  <535. 

general,  i.  635. 

irregular,  i.  635. 

at  law,  i.  635. 

legal,  i.  635. 

loom,  i.  453,  635. 

presumptive,  i.  635. 

testamentary,  i.  635. 

unconditional,  i.  036. 

meaning  by  the  common  law,  i.  634. 

civil  law,  i.  634. 
may  distrain,  i.  473. 
when  entitled  to  fixtures,  i.  575. 

Heiress,  i.  636. 

Herbage,  i.  636. 

Hereditaments,  i.  636. 

incorporeal,  i.  674. 

Hereditary,  i.  636. 

Heresy,  i.  636. 

Hcrischild,  i.  636. 

Hcriots,  i.  636. 

Heritage,  i.  636. 

Hermaphrodites,  i.  636. 

Hide,  i.  637. 

Hierarchy,  i.  637. 

Hieroglyphic,  lx>ok  entries  not  to  be  made 
ii.  254. 

High  constable,  i.  307,  637. 
court  of  de  legates,  i.  637. 
seas,  i.  637. 
treason,  i.  637. 
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Highest  bidder,  i.  638. 

Highway,  i.  03^.  V.  Road- 
common,  i.  273. 

Highwayman,  i.  038. 

Hilary  term,  i.  038. 
lligler,  i.  038. 

Hire,  i.  638. 

resemblance  to  sale,  i.  G38. 

Hirer,  i.  639. 

deviating  from  contract  becomes  responsi- 
ble, i.  039. 

when  not  responsible,  i.  039. 

His  excellency,  i.  010. 

honour,  i.  G'lO. 

History,  i.  010. 

Hodgo-podgo  net.  i.  010. 

Hares  fnctus,  i.  010. 

natus,  i.  0-10. 

Hogshead,  i.  G-10. 

Hold,  to,  i.  010. 

Holder,  i.  010. 

must  give  notice  of  dishonour  of  a bill, 
ii.  223. 

Holding  over,  i-  010. 

Holograph,  i.  040. 

Homage,  i.  010. 

Ilomagiuin.  ii.  109. 

Ilornestal,  i.  010. 

Homestead,  i.  Oil.  V.  Mansion. 

Homicide,  i.  Oil.  V.  Murder. 

justifiable,  i.  702. 

Hominc  capito  in  withernam,  i.  Oil. 
rcplcgiando,  i.  01 1. 
eligendo,  i.  Oil. 

Homo,  i.  Oil. 

Homologation,  i.  G41. 

Honesty,  i.  041. 

Honorarium  i.  042  ; ii.  485. 

Honour,  i.  012. 

a scignory,  i.  G42. 
to.  i.  042. 

Hors  dc  son  fee,  i.  012. 

Horse,  i.  012. 

Horses,  gift  of,  may  includo  mares,  i.  G04. 
Hostage,  i.  042. 

Hostcllngiiun,  i.  042. 

Hostility,  i.  042. 


I  O U,  i.  019. 

Ictus  orbus,  i.  619. 

Idem  sonans,  i 649. 

Idenditate  nominis,  i.  649. 
Identity,  i.  019. 

of  persons,  i.  049. 
things,  i.  649. 

Ides,  nones  nnd  calcuds,  i.  650. 
Idiocy,  i.  050. 

Idiot,  i.  651. 

how  to  appear,  i.  115. 

Vol.  H. — 48 


Hostis,  i.  51 1. 

Hotchpot,  i.  643. 

Hour,  i.  013. 

House,  i.  613. 

of  commons,  i.  614. 
correction,  i.  644. 
lords,  i.  044. 
refuge,  i.  614. 
representatives,  i.  644. 

of  U.  S.  i.  295. 
commercial,  i.  6-14. 
when  door  of,  may  bo  broken,  i.  486. 
protection  of,  i.  206. 
waste,  ii.  044. 

Housebote,  i.  645. 

Housekeeper,  i.  6*15. 

Hovel,  i.  045. 
lloy man,  i.  645. 

Hue  and  cry,  i.  045. 

Huissicr,  i.  GIG. 

Hundred,  i.  040. 

gemote,  i.  046. 

ITundrcdors,  i.  040. 

Hunger,  i.  CIO. 

Hunting,  i.  616. 

Hurdle,  i.  040. 

Husband,  i.  040. 

obligations,  i.  646. 
rights,  i.  G16  ; ii.  1 13. 

to  acquets,  i.  03,  64. 
may  distrain  for  wife’s  rent,  i.  472. 
when  to  suo  alone,  ii.  267. 

with  wife,  ii.  207. 
when  to  bo  sued  alone,  ii.  209. 

with  wife,  ii.  269, 
270,  27G. 

how  liable  for  wife,  ii.  45. 
cannot  be  a witness  for  or  against  his 
wife,  ii.  660. 

ITtisbrece,  i.  647. 

Hustings,  i.  617. 

Hydrometer,  i.  617. 

Hypobolum,  i.  618. 

Hypothecation,  i.  618. 

differs  from  pledge,  i.  048. 
Hypothecary  debt,  i.  413. 


Idiot,  how  to  sne  and  defend,  ii.  273. 
Idiota  inquirendo,  writ  dc,  i.  052. 
Idleness,  i.  052.  V’.  Vagrancy. 

Ignis  judicium,  i.  G52. 

Ignominy,  i.  652. 

Ignoramus,  i.  G.*>2. 

Ignorance,  i.  052.  V.  Error. 

II  consolato  del  mare,  i.  304. 

III  fame,  i.  053. 

Illegal,  i.  G53. 

covenant,  i.  380. 
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Illegitimate,  i.  651. 

child,  i.  213,  214. 

IllcvUblo,  i.  654. 

Illicit,  i.  654. 

Illicitc,  i.  654. 

Illinois,  limitation  of  actions  in,  ii.  59. 
letters  testamentary  in,  ii.  39. 
acknowledgment  of  deeds  in,  ii.  39. 
government  of,  i.  G54. 

Illiterate,  i.  659. 

Illusion,  i.  039.  V.  Hallucination. 

Illusory  appointment,  i.  116,  GCO. 

Imagine,  to,  i.  600. 

Imagining,  i.  660. 

Imbecility,  i.  660. 

Iinmatcnul,  i.  CC0. 

averment,  i.  G00. 
is^uc,  i.  6C0,  730. 

Immediate,  i.  661. 

Immemorial,  i.  661. 

possession,  i.  CC1. 

Immigration,  i.  661. 

Immoral  tv,  i<  06 1 . 

Immovable  things,  i.  583. 

Immovables,  i.  661. 

Immunity,  i.  662. 

Impairing  the  obligation  of  contracts,  i.  CC2. 
Impanel,  to,  i.  062. 

Imparlance,  i.  662. 

general,  i.  605,  662. 
special,  i*  CC2  ; ii.  553. 
general  special,  i.  607,  GG2. 
continuance  by, ».  341. 
Impartiality  required  in  a judge,  i.  738. 
Impeachment  of  an  officer,  i.  663. 

of  a witness,  i.  6G3. 
of  waste,  i.  663. 
articles  of,  i.  130. 
Impediments,  i.  GG4. 

Imperfect,  i.  664. 

right,  ii.  475. 

Imperil! m,  i.  661 ; ii.  344. 

Impertinent,  i.  664  ; ii.  319. 

Imperfect  obligation,  ii.  237. 

Impelration.  i.  665. 

Implead,  to,  i,  665. 

Implements,  i.  665. 

Implicata.  i.  665. 

Implication,  i.  665. 

Implied  contract,  i.  334. 
covenant,  i.  337. 
obligation,  ii.  237. 

Importation,  i 665. 

Importations,  patents  for,  ii.  285,  287. 
Importunity,  i.  666. 

Impositions,  i.  G6G. 

Impossibility,  i.  669. 

avoids  a contract,  ii.  633. 
Impossible  condition,  i.  285. 

Imposts,  i.  667.  V.  Duties- 
Impotence,  i 667. 

Imprescriptibility,  i.  GG7. 

Imprimatur,  i.  667. 
lmprimcry,  i.  G67. 


Imprisonment,  i.  GG7. 

false,  i.  517,  655. 
Improbation,  i.  G68. 

Impropriation,  i.  668. 

Improvement  of  an  estate,  i.  668. 

of  a machine,  i.  GG8. 

Improper  deposit,  i.  444. 

Impuber,  i.  6G8. 

Impunity,  i.  668. 

Imputation,  i.  GG9.'t 

of  payment,  i.  669. 

In  alio  loco,  i.  669. 
outre  droit,  i.  669. 
chief,  i.  GG9. 

coinmcndam,  i.  2G5,  GG9. 

partnership,  ii.  278,  52G. 

erse,  i.  GG9. 
extremis,  i.  GG9. 
fieri,  i.  G69. 

foro  conscientiac,  i.  CG9. 
limine,  i.  609.. 
mitiori  aensu,  i.  069. 
mora,  i.  670. 
nullo  cst  cratum,  i.  670. 
putrimonio,  thing,  ii.  582. 
personam,  i.  670. 

injunction  operates  only,  i.  C92 
posse,  i.  669. 
rem,  i.  670. 
rcruin  nalunc,  i.  670. 
solido,  i.  670  ; ii.  527. 
statu  quo,  i.  670. 
terrorem,  i.  670. 

populi,  i.  671. 
toto,  i.  671. 
transitu,  i.  G71. 
ventre  sa  mete,  i.  671. 
wait,  lying,  ii.  98. 

Inadequate  price,  i.  671. 

Inadmissible,  i.  672. 

Inalienable,  i.  672. 

Inauguration,  i.  672. 

Incapacity,  i.  672. 

to  sue  in  equity,  ii.  273. 

ubsoluto,  ii.  273. 
partial,  ii.  273. 

Incendiary,  1.  672.  V.  Arson 
Inception,  i.  672. 

Incest,  i.  672. 

Inch,  i.  672. 

Inchoate,  i.  672. 

Incident,  i.  G72. 

Incipitur,  i.  673. 

Inclusive,  i.  673. 

Income,  i.  673. 

Incompetency,  i.  073. 

of  judge,  i.  673. 
witness,  i.  074. 
Incontinence,  i.  674. 

Incorporation,  i.  347,  674.  V.  Corporation . 
Incorporeal,  i.  674. 

hereditament,  i.  674. 
property,  i.  674  ; ii.  381, 4 10. 
Inculpate,  to,  i.  674. 
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Incumbent,  i.  G74. 

Incumbrance,  i.  674. 

Indebitatus  assumpsit,  i.  675;  ii.  260.  V.  Fac- 
tum constitute  pccuniir. 

Indebtedness,  i.  G7.r». 

Indebitu  solutio.  ii.  309. 

Indecency,  i.  675. 

when  n nuisance,  ii.  231. 
Indefeasible,  i.  G75. 

Intlcfcnsus,  i.  G75. 

Indefinite,  i.  675. 

legacy,  ii.  20. 
number,  i.  675. 
payment,  i.  675. 

Indemnity,  i.  G75. 

Indenture,  i.  676.  V.  Deed. 

Independence,  i.  676. 

Independent  contract,  i.  335,  67G. 

covenant,  i.  378, 

Indian  tribe,  i.  676. 

Indian,  i.  676. 

Indeterminate  obligation,  ii.  238. 

Indiana,  limitation  of  actions  in,  ii.  59. 
letters  testamentary  in,  ii.  39. 
lien  of  judgments  in.  ii.  52. 
government  of,  i.  679. 
acknowledgment  of  deeds  in,  i.  55. 
Indians,  not  citizens,  ii.  177. 

Indicia,  i.  680. 

Indicted,  i.  6H0. 

Indiction,  i.  6S0. 

Indictment,  i.  680. 

bill  of,  i.  193. 

Indictor,  i.  682. 

Indifferent,  i.  682. 

Indivisum,  i.  682. 

Indivisible  obligation,  ii.  239. 

Indorse,  to,  i.  632. 

Indorsee,  i.  681. 

Indorsement  of  a warrant,  i.  682. 

writing,  i.  682. 
bill.  i.  682. 
full,  i.  682. 
blank,  i.  682. 

Indorser,  i.  683. 

Inducement,  I.  683. 

or  motive,  i.  681. 

Induchn  legates,  i.  684. 

Induction,  i.  684. 

Indulgence,  i.  681. 

Ineligibility,  i.  684. 

Inevitable  accident,!.  684. 

Infamis,  i.  0S4. 

Infamy,  i.  684. 

effect  of,  on  witness,  ii.  66 1 . 

Infancy,  i.  685. 

Infant,  i.  685. 

when  of  age,  i.  686. 
what  ho  may  do.  i.  686. 
when  punishable  for  crime,  i.  467, 
636. 

in  vontro  sa  mere,  i.  579,  634. 
may  contract  for  necessaries,  ii.  1 84. 
when  bound  by  bis  contract,  ii.  271. 


Infant,  confirmation  of  contract  by,  i.  291. 

how  to  suo  and  be  sued  in  equity,  ii. 
273. 

must  give  notice  of  dishonour  of  a bill, 
ii.  223. 

Infanticide,  i.  196,  687. 

InfeofTmcnt,  i.  687. 

Inference,  i.  687. 

Inferior  courts,  i.  687. 

Infidel,  i.  687.  V.  Atheist. 

not  a competent  witness,  ii*  661. 

Infirm,  i.  687. 

Infinite  distress,  i.  477. 

Influence,  i.  688. 

Information,  i.  688. 

in  the  nature  of  a quo  warranto,  i. 
689. 

Informal  issue,  i.  731. 

Information,  bill  of,  i.  186. 

I n format  us  non  sum,  i.  688. 

Informer,  i.  688. 

when  a competent  witness,  ii.  470. 
when  liable  to  on  action,  ii.  206. 
Infortiatum.  i.  689. 

Infra  prresidia.  i.  689. 

Infraction,  i.  689. 

Infusion,  i.  4 19,  689. 

Ingcnui,  i.  089. 

Ingratitude,  i.  689. 

Ingress,  i.  C89. 

Ingressu,  i.  G89. 

Ingrossing,  i.  689. 

Inhabitant,  i.  689. 

when  citizen,  i.  690. 
not,  i.  690. 

Inheritance,  i.  690. 

Inhibition,  i.  690,  691. 

InimicuH,  i.  511. 

Iniquity,  i.  691. 

Initial,  i.  691. 

Initials,  legatee  named  by,  ii.  28. 

Initial!*  testimonii,  i.  691. 

Initiative,  i.  691. 

Injunction,  i.  691. 

remedial,  i.  691. 
judicial,  i.  693. 
common,  i.  G91. 
perpetual,  i.  692. 
special,  i.  691. 
temporary,  i.  692. 
for  what  causes  granted,  i.  692. 
interdict  resembles  an,  i.  693. 
granted  to  prevent  litigation,  ii.  88. 
Injurious  words,  i.  693. 

Injury,  i.  693. 

in  the  civil  law,  i.  695. 

Inland  bill  of  exchange,  i.  192. 

Inmate,  i.  695. 

Inn,  i.  695. 

Inner  barrister,  i.  171. 

Innings,  i.  695. 

Innkeeper,  i.  695. 

rights  of,  i.  696. 
duties  of,  i.  G96. 
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Innkeeper,  when  liable  to  guest.  i.  621. 
Innocence  presumed,  i.  210,  CSC. 

Innominate  contracts,  i.  697. 

Innotcsriimis,  i.  697. 

Innovation,  i.  697. 

Inns  of  court,  i.  697. 

Innuendo,  i.  697. 

Inofficious,  i.  60S. 

Inquiry,  writ  of,  i.  698. 

court  of,  i.  305. 

Inquisition,  i.  698. 

Inquisitor,  i.  698. 

Inxunc,  i.  698. 

persons  cannot  contract,  i.  271. 
Insanity,  i.  G9S ; ii.  96,  97. 
moral,  ii.  165. 
mania,  ii.  109. 
presumed  to  continue,  ii.  95. 
revokes  agency,  i.  89. 

Inscription,  i.  699. 

Inscriptionos,  i.  699. 

Insensible,  i.  699. 

Insidiatorcs  viurum,  i.  699. 

Iusiinul  computassent,  i.  C99. 

Insinuation,  i.  699. 

Insolvency,  i.  699. 

who  to  suo  on,  ii.  267. 

Insolvent,  i.  699. 

bank,  effect  of  payment  in  bills  of,  ii. 
304. 

differs  from  bankrupt,  i.  1G9. 
Inspection,  i.  700. 

trial  by,  ii.  602. 

Inspector,  i.  700. 

Inspeximus,  i.  700. 

Installation,  i.  672,  700. 

Instalment,  i.  700. 

debt  duo  by,  when  presumed  to  be 
puid,  ii.  608. 

Instance,  i.  700. 

court,  i.  355,  701. 

Instant,  i.  701. 

Inxtuntcr,  i.  701. 

Instigation,  i.  701. 

Institor,  i.  701. 

Institute,  i.  701. 

to,  i.  701. 

Institutes  of  Coke,  L 70 ! . 

Caius,  i.  701. 

Justinian,  i.  701. 

Thcophilux,  i.  701. 

Instituted  executor,  i.  540. 

Institution,  i.  702. 

of  heir,  i.  702. 

Instructions,  French  law,  i.  702. 

in  commerce,  i.  702. 
in  practice,  i.  702. 

Instrument,  i.  703. 

Instruments,  i.  703. 

Insuper,  i.  703. 

Instrumentary  witness,  ii.  662. 

Insurable  interest,  i.  710. 

Insurance,  i.  703. 

marine,  i.  703,  704. 


Insurance,  fire,  i.  703. 

on  lives,  i.  704. 
brokers,  i.  209. 
double,  i.  487. 
warranty,  in,  ii.  643. 

Insured,  i.  704. 

Insurer,  i.  705. 

not  liable  for  remote  causes  of  loss,  i. 
227. 

Insurgent,  i.  705. 

Insurrection,  i.  705. 

Intakcrs,  i.  705. 

Intended  to  !>c  recorded,  i.  705. 

Intcndant,  i.  705. 

Intendment  of  law,  i.  705. 

Intention,  i.  706. 

of  testator  to  guide  in  the  construc- 
tion of  will,  ii.  1 8. 
required  in  a crime,  i.  706. 

contract,  i.  706. 
will,  i 706. 

when  not  punishable,  i.  706. 

Intent,  common,  L 273. 

Inter,  i.  706. 

alia,  i.  707. 
commoning,  i.  707. 
cancm  et  lupum,  i.  707. 
partes,  i 707. 
vivos,  i.  707. 

Interdict,  i.  707. 

Interdicted  of  fire  and  water,  i.  707. 

Interdiction,  i.  707. 

Iiitcresse  termini,  i.  710. 

Interest  in  estates,  i.  520,  710. 
contracts,  i.  710. 
insurable,  i.  710. 
in  cvidcucc,  i.  711. 

test’of,  i.  711. 
policy,  ii.  334. 
for  money,  i.  712. 
who  must  pay,  i.  712. 

entitled  to,  i 712. 
on  what  claims  allowed,  i.  712. 
goods  sold  and  delivered,  i.  713. 
notes  and  bills,  i.  713. 
an  account  stated,  i.  7 13. 
arrcais  of  annuity,  i.  713. 
deposit  by  a purchaser,  i.  713. 
purchase  money,  i.  713. 
judgment  debt.  i.  7 1 3. 
money  paid  by  mistake,  i.  713. 
rent,  i.  713. 

cannot  be  distrained  for,  i.  472. 
legacies,  i.  711. 

specific,  i.  714. 
general,  i.  714. 
quantum  of.  i.  715. 
during  what  time  paid,  i.  7 15. 

war,  i.  716. 
simplo,  i.  716. 
compound,  i.  716. 

given  beyond  penalty  of  a bond,  i.  716. 
foreign  when  allowed,  i.  7 1C. 
how  computed,  i.  717. 
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Interest,  when  barred,  i.  717. 

rate  of  in  the  several  states,  i.  717. 
marine,  i.  719  ; ii.  114,  351. 
Interested  witness,  i.  719. 

Interim,  i.  719. 

Interior  forum,  i.  592. 

Interlineation,  i.  720. 

effect  of,  ii.  17. 
Interlocutory,  i.  720. 

judgment,  i.  740. 

Interlopers,  i.  720. 

Internuncio,  i.  720. 

Internal  justice,  i.  750. 

International  law,  i.  749  ; ii.  10,  11. 
Interpolation,  i.  720. 

Interpleader,  i.  720. 

Interpretation,  i.  720. 

Interpreter,  i.  722. 

not  bound  to  testify,  i*  722. 
Interregnum,  i.  722. 

Interrogator,  i.  722. 

Interrogatories,  i.  722. 

demurrer  to,  i.  44 1 . 


Interruption,  i.  723. 

natural,  i.  723. 
civil,  i.  723. 

Interval,  i.  723. 

Intervention,  i.  723. 

Intestable,  i.  723. 

Intestacy,  i.  723. 

Intestate,  i.  723. 

Intimation,  i.  723. 

Intoxication,  effect  of,  i.  190. 

Introduction,  i.  724. 

Intromission,  i.  721. 

Introvisitaiion,  i.  724. 

Intruder,  i.  724. 

Intrusion,  i.  724. 

Inundation,  i.  724. 

Inure,  i.  724. 

Invalid,  i.  724. 

Invasion,  i.  724. 

Invention,  i.  724. 

when  dedicated  to  public  use,  i.  420. 
patents  for,  ii.  285. 

Invcntiones,  i.  725. 

Inventor,  i.  725. 

Inventory,  i.  725. 

benefit  of,  i.  178. 

of  goods  distrained  to  be  made,  i. 
470. 


Invest,  to,  i.  725. 

Investiture,  i.  725. 

Inviolability,  i.  725. 

Invito  domino,  i.  726. 

Invoice,  i.  726. 

book,  i.  726. 

Involuntary,  i.  720. 

ignorance,  i.  653. 
obligation,  i.  592. 

Iowa,  government  of,  i.  726. 

Ipso  facto,  i.  728. 

Ire  ad  largum,  i.  728. 

Irony,  i.  728. 

Irregular  deposit,  i.  444. 
lieir,  i.  635. 

Irregularity,  i.  728. 

Irrelevancy,  ii.  428. 

Irreplevisable,  i.  728. 

Irresistible  force,  i.  728. 

Irrevocable,  i.  729. 

Irrigation,  i.  729. 

Irritancy,  i.  729. 

Island,  i.  729. 

taint,  i.  729. 

Issue,  kindred , i.  729. 
legacy  to,  ii.  23. 

to  entitle  the  husband  to  curtesy,  there 
must  have  been,  i.  521. 
pleading,  i.  730. 
differs  from  traverse,  ii.  595. 
material,  i.  730. 
immaterial,  i.  00 1,  730. 
in  fact,  L 730. 
in  law,  i.  730. 
genera),  i.  730 ; ii.  605. 
special,  i.  730  ; ii.  534. 
common,  i.  731. 
formal,  i.  731. 
informal,  i 731. 
actual,  i.  731. 
feigned,  i.  731. 
roll.  i.  732. 
joinder  of,  i.  735. 

Issues,  i.  732. 

Isthmus  i.  732. 

Ita  est,  i.  732. 
quod,  i.  732. 

hem,  i.  732. 

Itenerant,  i.  732. 

justices,  i.  751. 

Iter,  i.  732  ; ii.  647. 


J. 


Jactition  of  marriago,  i.  732. 
Jacturu,  i.  732. 

Jail,  i.  603,  732.  V.  Gaol,  Prison. 
Jeofaile,  i.  733. 

Jeopardy,  i.  733. 

Jerguer,  i.  733. 

Jettison,  i.  733. 


Jewels  buried  with  tho  dead,  who  is  the  ownor 
of,  i.  6 1 9. 

Job,  i.  733. 

Jobber,  i.  733. 

Jocalia,  i 734. 

Joinder  of  actions,  i.  734. 

demurrer,  i.  734. 
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Joinder  of  issue,  i.  734. 

parlies  to  actions,  i.  734. 
non,  ii.  2 1C. 

Joint  authority,  how  executed,  i.  157. 
agents,  powers  of,  i.  DO. 
contract,  i.  735. 
covenant,  i.  379. 

obligation,  ii  238,  239,  527,  528. 
executors,  i.  735. 

owners  of  ships,  when  not  partners,  ii. 
279. 

owners,  right  of  majority  of,  ii.  259. 
obligors,  i.  070. 
obligees,  i.  670. 

tenants,  i.  524,  730  ; ii.  201,  509. 
when  not  partners,  ii.  279. 
how  to  distrain,  i.  472. 
trustees,  i.  730. 
stock  banks,  i.  73C. 

Jointress,  i.  730. 

Jointure,  i.  736. 

Jour,  i.  737. 

Journal  of  a ship.  i.  737. 

merchant,  i.  737. 
legislature,  i.  737. 

Journeys  account,  i.  737. 

Judge,  i.  737. 

impartiality  of,  i.  738. 
protection  of,  i.  738. 
advocato,  i.  738. 

presumed  to  know  the  law,  i.  487. 
cannot  decide  his  own  causes,  i.  073. 
bound  to  grant  a habeas  corpus,  i.  525. 
'a  certificate,  when  given,  i.  231. 
may  be  removed  by  uddress,  i.  72. 
Judges,  equality  of,  i.  514. 

how  to  dccido  when  divided,  i.  479. 
list  of,  of  supreme  court,  ii.  55G. 
Judgment,  i.  738. 

form  of,  n.  2,  i.  738. 
when  and  how  given,  n.  3,  i.  739. 
kinds  of,  n.  4,  i.  739. 
in  assumpsit,  n.  7,  i.  739. 

ease,  n.  8,  i.  739. 
of  cassetur  breve,  n.  9,  i.  739. 
by  confession,  n.  10,  i.  739. 
contradictory,  n.  11,  i.  739. 
in  covenant,  n.  12,  i.  739. 

debt.  n.  13,  i.  739. 
by  default,  n.  10,  i.  740. 
in  detinue,  n.  18,  i.  740. 

error,  n.  19,  i.  740. 
rcvocatur,  n.  1 9,  i.  740. 
iinal,  n.  20,  i.  740. 
interlocutory,  n.  23,  i.  740. 
of  nil  capiat,  n.  20,  i.  741. 
dicit,  n.  27,  i.  741. 
nollo  prosequi,  n.  28,  L 741. 
non  obstante  veredicto,  n.  29,  i. 
741. 

by  non  sum  informatus,  n.  31,  i. 
741. 

of  non  pros,  n.  32,  i.  741. 
suit,  n.  33,  i.  741. 


Judgment,  quod  computet,  n.  37,  i.  49,  742. 

recuperet,  n.  38,  i.  742. 
in  roplcvin,  n 39,  i.  742. 
of  respondeat  ouster,  n.  40,  i,  742. 

retraxit,  n.  47,  i.  743. 
in  trespass,  n.  48,  i.  743. 

trover,  n.  49,  i.  743. 
of  capiatur,  n.  50,  i.  743. 

misrccordia.  n.  51,  i.  743. 
quod  partitio  fiat,  n-  53,  i.  743. 

partes  replacitent,  n.  ^>3,  i. 
743. 

arrest  of,  i.  743. 

roll,  i.  732,  741. 

accumulative,  i.  52. 

ad  Boquendem  solum,  ii  514. 

false,  i.  555. 

foreign,  i.  584. 

how  proved,  i.  584. 
effect  of,  i.  532. 
lien  of,  i.  52. 
interest  on,  i.  713. 
may  Iks  set  ofT  against  judgment,  ii 
513. 

Judicature,  i.  744. 

Judices  pedancos,  i.  744. 

J udiciul,  i.  744. 

conventions,  i.  744. 
injunction,  i.  093. 
interdiction,  i.  708. 
mortgage,  i.  744;  ii.  IG8. 
oath,  i.  745. 
offices,  ii.  242. 
proof,  ii.  380. 
sale,  L 744. 
sequestration,  i.  444. 
writ,  i.  G93,  745. 

to  make  perjury, the  oath  must  be,  ii  3 1 5. 
Judiciary,  i.  745. 

Judicium  Dei,  i.  745. 

Judicio  do  concurso,  i 745. 

Junior,  i.  745. 

Juniperus  sabina,  i.  745. 

Jura  personarum,  i.  745. 
rerun),  i.  745. 

Juramentum  judicialc,  i.  745. 

Jurat,  i.  746. 

Juruta,  i.  746. 

Jurats,  i.  740. 

Juridical,  i.  746. 

days,  i.  746. 

Jurisconsult,  i.  740. 

Jurisdiction,  i.  746. 

original,  i.  746 ; ii.  256. 
appellate,  i.  740. 
concurrent,  1.  746. 
exclusive,  i.  746. 
assistant,  i.  74 G. 
clause,  i.  747. 
of  admiralty,  i.  77.  78. 
contentious,  i.  330. 
voluntary,  i.  330. 

courts  cannot  be  ousted  of  their,  i. 
139. 
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Jurisdiction,  of  grand  jury,  i.  617. 

senate  as  a court,  i.  857. 
supreme  court,  i.  358. 

original,  i.  358. 
appellate,  i.  359. 
circuit  court,  L 364. 

at  luw,  i.  364. 
in  equity,  i.  368. 
original,  i.  361. 
appellate,  i.  368. 
Jurisprudence,  i.  747,  ii-  539. 

medical,  ii.  139. 

Jurist,  i.  747. 

Juror,  i.  717. 

when  to  he  challenged,  i.  233. 
when  not  a competent  witness,  ii.  601. 
withdrawing  a,  ii.  658. 

Jurors,  non,  ii.  216. 

misbehaviour  of,  ii.  144, 

Jury,  i.  747. 

box,  i.  748. 
grand,  i.  616. 

jurisdiction  of,  i.  617. 

party,  ii.  282. 
trial  by,  ii.  600. 

may  be  discharged  on  tho  ground  of  ne- 
cessity, i.  461. 

Jus,  i.  748. 

abutendi,  i.  748. 

accrcxccndi,  i.  521,  748,  ii.  277. 

ad  rem,  i.  718. 

aquaductus,  i.  749. 

civilo.  i.  74  8. 

civitatis,  i.  748. 

cloaca*,  i.  718. 

dare,  i.  748. 

dice  re,  i.  748. 

dclibciandi.  i.  748. 

disponendi,  i.  749. 


Jus  duplicatum,  i.  749. 
feciale,  i.  749. 
fiduciurum,  i.  749. 
gentium,  i.  749. 
gladii,  i.  719. 
hubendi,  i.  749. 
ligitirnum.  i.  749. 
manti,  i.  749. 
patronatus,  i.  749. 
|>cr(ionurum,  i.  749. 
prccarium,  i.  749. 
postiliminii,  i.  749. 
projicicndi,  i,  749. 
protegendi,  i.  749. 
qutvshum.  i.  750, 
in  ro,  i.  750. 
relieta,  i.  750. 
rcrum,  i.  750. 
strictum,  i.  750. 
utendi,  i.  750. 

Just,  i.  750. 

Justice,  i.  750. 

kinds  of/i.  750. 
commutative,  i.  275. 
distributive,  i.  477. 

Justices,  i.  751. 

in  eyre,  i.  751. 
of  the  peace,  i.  751. 

Justiciar  or  juslicicr,  i.  751. 

Justiciarii  itcncrantoa,  i.  751. 
resident©*,  i.  751. 

Justiciary,  i.  752. 

Justich’s,  i.  722. 

Justifiable  homicide,  i.  752,  641. 

Justification,  i.  952. 

when  necessity  is  a,  i 
plea  of,  ii.  327. 

Justificatorcs.  i.  753. 

Justifying  boil,  i.  753. 


K. 


Kentucky,  i.  753. 

acknowledgment  of  deeds  for  lands 
in,  i.  55. 

lien  of  judgments  in,  ii.  52. 
letters  testamentary  in,  ii.  39. 
limitation  of  actions  in,  ii.  68. 
Keelage,  i.  75 1. 

Keels,  i.  753. 

Keeper  of  gaol,  i 603. 

Key,  a wharf,  i.  751. 
of  a house,  i.  754. 
accessory  of  a,  i 47. 
e fleet  of  delivering,  i.  434;  ii.  563,  593. 
Keyage,  i.  751. 


Kidnapping,  i.  754. 

Kinder  kin,  i.  754. 

Kindred,  i 85,  754. 

King,  i.  755. 

’»  Bench,  i.  755,  355. 
Kingdom,  i.  755. 

Kinllidgc,  i.  755. 

Kirby’s  Quest,  i.  755. 
Knave,  i.  755. 

Knight's  fee,  i.  756. 

service,  i.  756. 
Knowingly,  i.  756. 
Knowledge,  i.  756. 


ii.  186. 
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Label,  ii.  3. 

Laliour,  ii.  3. 

Laches,  ii.  3. 

Lading,  bill  of,  i.  193. 

Lody’ii  Friend,  ii.  3. 

Lms  imijcstatis  crimen,  ii.  10. 

Laga,  ii.  3. 

Lagan,  ii.  3. 

Laircsito,  ii.  3. 

Laity,  ii.  3. 

Lamb,  ii.  3. 

Land,  ii.  3,  4. 

mark,  ii.  4. 
office,  general,  i.  005. 

Landlord,  obligatory  of,  ii.  4. 
rights  of.  ii.  4. 

when  entitled  to  fixture*  i.  578. 
may  enter  to  distrain,  ii*  512. 
when  to  mako  repairs,  ii*  435. 
Language,  ii.  4. 

in  pleading*,  ii.  5. 
contracts,  ii.  5. 
diplomacy,  ii.  5. 
technical,  ii.  580. 
in  what,  an  indictment  must  bo, 
681. 

Languidus,  ii.  G. 

Lapse,  ii.  6. 

ecclesiastical,  i.  84. 

Lapsed  legary,  ii.  6,  19,  21. 

Larceny,  ii.  6* 

constructive,  i.  326. 
what  taking  required  to  make,  ii.  56 
Lascivious  carriage,  ii.  7. 

Last  sickness,  ii.  7. 

Latent,  ii.  7. 

ambiguity,  it.  284. 

Latin  used  in  pleadings,  ii.  5. 

Latitat,  ii.  7. 

Launches,  ii.  7. 

Laura  Bridgman,  a person  deaf,  dumb,  at 
blind,  i.  651. 

T.aw,  ii.  8.  V.  Laws. 
common,  i.  273. 
statute,  ii.  13. 
civil,  i.  250. 
foreign,  i.  585. 

of  n sister  state,  how  proved,  i.  580. 
art  of,  i.  67. 
of  nations,  i.  749. 

Lawful,  ii.  13. 

to  constitute  perjury,  tho  oath  must  t 
ii.  815. 

Lawless,  ii.  13. 

Laws  of  tho  Twelve  Tables,  ii.  14. 

Han<c  towns,  14. 

Oleron,  ii.  14. 

Wisbuy,  ii.  14. 

Rhodes,  ii.  15. 


L. 

i Laws  ex  post  facto,  ii.  13. 

1 Lawyer,  ii.  15. 

I Lay-days,  ii.  16. 
people,  ii.  15. 

Layman,  ii.  15. 

I Lazaret,  ii.  15. 

Lc  roi  s’aviscra,  ii.  1 5. 
lo  veut,  ii.  15. 
veut  en  dclibcrer,  ii.  1 G. 

Guidon  de  la  mer,  i.  624. 

Leading  question,  ii.  15,  402. 

when  to  bo  put,  i.  387. 
League,  measure , ii.  15. 

con l ract 8,  ii.  15. 

marine,  ii.  114.  V.  Cannon  Shot . 
Leakage,  ii.  16. 

! Leal,  ii.  16. 

Leap  year,  i.  19C. 

J Lease,  ii.  16. 

form  of,  ii.  1 7. 
and  release,  ii.  17. 

Leaseholds,  what,  ii.  4. 

Ledger,  use  of,  ii.  17,  18. 

hook,  what,  ii.  18. 

Left-sided  brother,  i.  209. 

Legacy,  ii.  18. 

kinds  of,  ii.  18. 

general,  ii.  18. 

specific,  ii.  18,  535. 

residuary,  ii.  18. 

absolute,  ii.  18. 

for  life,  ii.  18. 

vested,  ii.  19. 

contingent,  ii.  19. 

out  of  what  fund  payable,  ii.  19. 

I to  whom  to  bo  paid,  ii.  20. 

in  Louisiana,  ii.  20. 

kinds  of,  ii.  20. 
accumulative,  ii.  20. 
additional,  ii.  20. 
alternative,  it.  20. 
conditional,  ii.  20. 
demonstrative,  ii.  20. 

indefinite,  ii.  20. 
lapsed,  ii.  21. 
modal,  ii.  21. 
pecuniary,  ii.  21. 
residuary,  ii.  21. 
to  a class,  ii.  21. 

natural  children,  ii.  22. 
a man  and  his  heirs,  ii.  23. 
legitimate  children,  ii.  21. 
issue,  ii.  23. 
relations,  ii.  24. 
relations  by  marriage,  ii.  24. 
next  of  kin,  ii.  24,  26. 
legal  representatives,  ii.  25,  26. 
executors,  ii.  25. 
descendants,  ii.  25. 
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Legacy  to  servant*,  ii.  25. 

family,  ii.  25,  26. 
when  payable,  ii.  19. 
how  lost,  ii.  1 9. 

by  abatement,  ii.  1 9. 

ademption,  i.  73}  ii.  19. 
lapse,  ii.  19. 
to  whom  payable,  ii.  20. 
to  a class,  who  entitled  to,  i.  252. 
election  of  a,  i.  501. 
interest  on,  i.  714. 

Legal,  ii.  21. 

onset*,  i.  142. 
consideration,  i.  303. 
covenant,  i.  380. 
heir,  i.  635. 
liens,  ii.  52. 

memory,  presumption  of,  ii.,356. 

mortgage,  ii.  106. 

personal  representative,  ii.  400. 

representatives,  legacy  to,  ii.  25, 

rights,  ii.  475. 

right  of  redemption,  i.  515. 

Lcgnlis  homo,  ii.  28. 

Legalization,  i.  21. 

Logantinc  constitutions,  ii.  28, 

Legatary,  ii.  28. 

Legate,  ii.  21. 

Legatee,  ii.2l. 

who  may  be,  n.  3,  ii.  21,  652. 

legitimate  children,  n.  4, 
ii.  21. 

natural  chilJrcn,  n.  9,  ii. 

21. 

a man  and  his  heirs,  n. 

15,  ii.  23. 
issue,  n.  17,  ii.  23. 
relations,  n.  20,  ii.  24. 
next  of  kin,  n.  24,  ii.  24. 
representatives,  n.  28,  ii. 
25. 

a man  and  his  executors, 
n.  33,  ii.  25. 
a family,  n.  36,  ii.  25. 
servants,  n.  37,  ii.  25. 

* it  class,  n.  42,  ii.  26. 

one  wrongly  named,  n. 

44,  ii.  27,  146,  155. 
one  wrongly  described,  n. 
46,  ii.27. 

imperfectly  described,  n. 
50,  ii.  28. 
residuary,  ii.  458. 
when  to  elect,  i.  501. 

Legation,  ii.  28. 

secretary  of,  ii.  500. 

Legatory,  ii.  28. 

Legislature  may  punish  for  contempt,  i.  330. 
Legitimacy  presumed,  i.  46. 

not  affected  by  declaration  of  pa- 
rents, ii.  302. 

Legitimate,  ii.  29. 

child,  i.  243,  244. 

Legitimation,  ii.  29. 

Vol.  II.— 49 


Legitime,  ii.  30. 

Legislation  on  naturalization,  ii.  178. 

ads  of  April  14,  1802,  n.  3,  ii.  1 78. 
April  26,  1804,  n.  13,  ii.  179. 
July  30,  1813,  n.  18,  ii.  180. 
March  1 6, 1 81 6,  n.  20,  ii.  180. 
April  26,  1821,  n.  22,  ii.  180. 
May  24,  1828,  n.  28,  ii.  181. 
Legislative  power,  ii.  28. 
legislator,  ii.  28. 

Legislature,  ii.  29. 

Lender,  ii.  30. 

rights  pf,  ii,  30. 
duties  of,  ii.  31. 

leprosy,  charge  of,  is  slander,  ii.  523. 
lesion,  ii,  31. 
lessee,  right*  of,  ii.  31. 

duties  of,  ii.  32. 

Lessor,  ii.  32. 

when  to  make  repairs,  ii.  436. 

Lestage,  ii.  32. 

| let,  what,  ii.  32. 
to,  ii.  3?. 

Letter  of  ottomey,  ii.  34  , 374. 

when  revocable,  ii.  34,  468. 
not,  ii.  34. 

hook,  when  evidence,  ii.  34. 
carrier,  duties  of,  ii.  31. 
commercial,  ii.  32. 

how  transmitted,  ii.  32. 
contract*  formed  by,  ii.  33. 
property  in,  ii.  33. 
right  of  writer  of,  ii,  33. 
who  is  owner  of,  ii.  33. 
of  credence,  what,  ii.  35. 

to  whom  given,  ii.  35. 
of  credit,  what,  ii.  35. 

rights  of  bearer  of,  ii.  35. 
when  to  be  protested,  ii.  35. 
of  licence,  ii.  36. 
a locator,  ii.  33. 
of  marque  and  reprisal,  ii.  36. 
monitory,  ii.  163. 

• of  recommendation,  ii.  36. 
rights  of,  ii.  34. 

Letters,  what,  ii.  34. 

■ close,  ii.  36. 
dead,  i.  407. 
of  administration,  ii.  37. 
patent,  ii.  36. 
of  request,  ii.  3G. 
rogatory,  ii.  37. 
sending  threatening,  ii.  684. 
of  surtpension,  ii.  562. 
testamentary,  ii.  37. 

kinds  of,  n.  2,  ii.  37. 
effect  of,  n.  3,  ii.  37. 
in  Alabama,  n.  6,  ii.  38. 
Arkansas,  n.  7,  ii.  38. 
Connecticut,  n.  8,  ii. 
38. 

Delaware,  n.  9,  ii.  38. 
Florida,  n.  10,  ii.  39 
Georgia,  n.  11,  ii.  39. 
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Letters  testamentary  in  Illinois,  n.  12,  ii.  39. 

Indiana,  n.  13,  ii.  39. 
Kentucky,  n.  14,  ii. 
39. 

Louisiana,  n.  15,  ii. 

39. 

Maine,  n.  16,  ii.  39. 
Maryland,  n.  17,ii.39. 
Massachusetts,  n.  18, 
ii.  40. 

Michigan,  n.  19,  ii.  *10. 
Mississippi,  n.  20,  ii. 

40. 


Missouri,  n.  21,  ii.  40. 
New  Hampshire,  n. 
22,  ii.  40. 

Now  Jersey,  n.  23,  ii. 
40. 


New  York,  n.  24,  ii. 
41. 


North  Carolina,  n.  25, 
ii.  41. 

Ohio.  n.  27,  ii.  4 1 . 

Pennsylvania,  n.  28, 
ii.  4 1. 

Photic  Island,  n.  29, 
ii.  42. 

South  Carolina,  n.  30, 
ii.  42, 

Tennessee,  n.  31,  ii. 


42. 

Vermont,  n.  33,iL42. 
Virginia,  n.  34,  ii.  42. 
Levant  ot  couch  ant,  ii.  43. 

Levari  facias,  writ  of,  ii.  43. 

Levitical  degrees,  ii.  43. 

Levy,  ii.  43. 

Levying  war,  what,  ii.  43. 


Lex,  ii.  43. 

falcidia,  ii.  43. 
fori,  ii.  43. 

loci,  ii.  44  ; i.  265,  311. 


longobordorum,  ii.  44. 


mcrcatoria,  ii.  44. 
talionis.  ii.  41. 
terra*,  ii.  44. 

Ley,  ii.  44. 

gager,  ii.  45. 

Liability,  what,  ii.  45. 

of  executor,  ii.  45. 
husband,  ii.  45. 
master,  ii,  45. 
agent,  i.  92. 
Libel,  practice,  ii.  45. 

requisites  of,  ii.  45. 


crime,  ii.  46. 


publisher  of,  how  far  liable,  ii.  47. 
when  an  effigy  is  a,  i.  198. 
defence  in  action  for  a,  ii.  156. 
Libellant,  ii.  47. 

Libcllee,  ii.  47. 

Liber  feudorum,  ii.  47. 

homo,  ii.  47.# 

Liberate,  ii.  48. 


Liberation,  ii.  48. 

Liberti,  ii.  48. 

Liberties,  ii.  48. 

Liberty,  ii.  48. 

civil,  ii.  48. 
natural,  ii.  48. 
personal,  ii.  48. 
political,  ii.  48. 
a territory,  ii.  48. 
of  the  press,  ii.  48. 
of  8j>ccch,  ii.  49. 

Liberum  tenemontum,  ii.  49. 

License,  contract x,  ii.  49. 

international  law,  ii.  50. 
pleading,  ii.  50. 
to  print,  i.  667. 

Licensee,  ii.  50. 

Licentia  concordi,  ii.  50 ; i.  570. 

loquendi,  ii.  50. 

Licet  sa'pius  requisitus,  ii.  50. 

Licitation,  ii.  50. 

Lidford  law,  ii.  98. 

Liege  poustic,  ii.  50. 

Lien,  ii.  50. 

particular,  ii.  51. 
general,  ii.  51. 
of  judgments,  ii.  52. 
legal,  ii.  62. 
equitable,  ii.  52. 

of  mechanics  rind  material  men,  ii.  52. 
purchase  money,  when  a,  ii.  52. 
on  goods  for  freight,  i.  598. 

I.iou,  ii.  53. 

Lieutenant,  ii.  53. 

Life,  ii.  53. 

commencement,  ii.  53. 
continuance  of,  ii.  53. 
presumption  of,  i.  409. 
breath  when  a sign  of,  i.  206. 
estate,  ii.  53. 

how  created,  i.  520. 
incidents  to,  i.  520.1 
in  personal  property,  ii.  18,  19. 
tenant  for,  ii.  568. 

I.igan,  ii.  53. 

Ligeancc,  ii.  53. 

Lights,  who  entitled  to,  i.  95,  108. 
Lighterman,  ii.  54. 

Lighters,  ii.  51. 

Lights,  ii.  54. 

Limbs,  ii.  54. 

Limitation  of  actions,  ii.  51. 

in  United  States,  n.  4,  ii.  55. 
Alabama,  n.  8,  ii.  55. 
Arkansas,  n.  17,  ii.  56. 
Connecticut,  n.  30,  ii.  57. 
Delaware,  n.  37,  ii.  58. 
Florida,  n.  47,  ii.  59. 

Georgia,  n.  50,  ii.  69. 

Illinois,  n.  54,  ii.  59. 

Indiana,  n.  56,  ii.  59. 
Kentucky,  n.  62,  ii.  60. 
Louisiana,  n.  65,  ii.  Cl. 

Maine,  n.  88,  ii.  63. 
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Limitation  in  Maryland,  n.  92,  ii.  G3. 

Massachusetts,  n.  90,  ii.  G3. 
Michigan,  n.  110,  ii.  GO. 
Mississippi,  n.  148,  ii.  07. 
Missouri,  n.  157,  ii.  G8. 

New  Hampshire,  n.  103,  ii.  69. 
Now  Jersey,  n.  1 05,  ii.  69. 
New  York,  n.  180,  ii.  71. 
North  Carolina,  n.  189,  ii.  73. 
Ohio,  n.  19G,  ii.  75. 
Pennsylvania,  n.  210,  ii.  70. 
Rhode  Island,  n.  218,  ii.  78. 
South  Carolina,  n.  220,  ii.  78. 
Tennessee,  n.  22G.  ii.  79. 
Vermont,  n.  235,  ii.  80. 
Virginia,  n.  275,  ii.  84. 
for  violating  copyright,  i.  315. 
plea  of  act  of,  i.  68. 
of  estates,  ii.  54. 

Limited  partnership,  ii.  520. 

Line  in  descents,  ii.  HG ; i.  004. 

measures,  ii.  80. 

Lineage,  ii.  80. 

Lincul,  ii.  80. 

warranty,  ii.  642. 

Liquidated,  ii.  80. 

damages,  it  8G,  306 ; i.  400. 
Liquidation,  ii.  87. 

Lira,  ii.  87. 

Lis,  ii.  87. 

mota,  ii.  87. 
pendent*,  ii.  87. 

List,  civil,  i.  251. 

Listen,  ii.  87. 

Litcial  contract,  ii.  87. 
proof,  ii.  578. 
interpretation,  i.  721. 

Literary  property,  ii.  88. 

Litigant,  ii.  88. 

Litigation,  ii.  88. 

Litigiosity,  ii.  88. 

Litigious,  ii.  88. 

rights,  ii.  88. 

Litis  contcstatio,  ii.  88. 

Litispendence,  ii.  88. 

Litre,  ii.  88, 

Livery,  ii.  88. 

of  seisin,  ii.  88. 

Lives,  insurance  of,  i.  704. 

Livre  tournois,  ii.  89. 

Loadtnanngc,  ii.  89. 

Loan,  ii.  89. 

for  consumption,  ii.  89. 
use,  ii.  89. 

required  to  constitute  usury,  ii.  89. 


M,  how  used.  ii.  99. 

Mace  bearer,  ii.  99. 
Macedonian  decree,  ii.  98. 
Machination,  ii.  98. 
Machine,  ii.  98. 


Loan,  duty  of  borrower,  i.  202. 

maritime,  ii.  115. 

Local  courts  of  U.  S.  i.  3G0. 

Loentio,  ii.  9 1 ; i.  638. 

opens,  ii.  91 ; i.  638. 
opens  facicndi,  ii.  91  ; i.  638. 
rci,  ii.  91 ; i.  638. 

Location,  ii.  91. 

Locator,  ii.  92. 

Locus,  ii.  92. 

contractus,  ii.  92. 
pcenitenlUD,  ii.  92 ; i.  149. 
in  quo.  ii.  92. 

Loco  pafeutis,  ii.  92. 

Locum  tenons,  ii.  90. 

Lodger,  ii.  92. 

Lods  ct  vonte,  i.  671. 

Log  book,  ii.  92. 

Loqncla,  ii.  92. 

Lord,  ii.  92. 

’s  day,  ii.  92. 

Lords,  house  of,  i.  644. 

Loss,  ii.  92. 

among  partners,  ii.  92. 
in  insurance  cases,  ii.  93 ; i.  74. 
average,  ii.  93. 

Lost  or  not  lost,  ii.  94. 

Lot,  ii.  94. 

of  ground,  ii.  94. 

Lottery,  ii.  91. 

Louisiana,  state  of.  ii.  94. 

arrest  in  civil  eases  in,  i.,129. 
letters  testamentary  in,  ii.  39. 
limitation  of  actions  in,  ii.  61. 
attachment  of  property  in,  i.  148. 
authentic  act  in,  i.  154. 
bastards  in,  i.  173. 

Code  of,  i.  256. 

Loyal,  ii.  95. 

Loyalty,  ii.  95. 

Lucid  interval,  ii.  95. 

Lucre,  ii.  96. 

Lucri  causa,  ii.  96. 

Luggage,  i.  162 ; ii.  96. 

Lunacy,  ii.  96. 

commission  of,  i.  267. 

Lunar,  ii.  98. 

month,  ii.  164. 

Lunatic,  ii.  99. 

how  to  appear,  i.  1 1 5. 
cannot  contract,  ii.  271. 

Lying  in  grant,  ii.  98 ; i.  618. 

wait,  ii.  98. 

Lynch  law,  ii.  99. 


Mado  known,  ii.  99. 

M agister  of  faculties,  ii.  99. 
Magistracy,  ii.  99. 
Magistrate,  ii.  99. 

Magna  charta,  ii.  99. 
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Maiden,  ii.  100. 

Mail,  ii.  100. 

Mailo.  ii.  101. 

Maim,  ii.  101. 

Maine,  limitation  of  actions,  in,  ii.  G3. 

attachment  of*  property  in.  i.  148. 
acknowledgment  of  deeds  in,  L 50. 
letters  testamentary  in,  ii.  39. 
government  of,  ii.  101. 

Mainour,  ii.  102. 

Mainpernable,’ ii.  102. 

Mainpernors,  ii.  102. 

Mainprise,  ii. .1 02. 

Maintenance  of  suit,  i.  235;  ii  102. 

relations,  ii  103. 
when  interest  allowed  for,  i.  714. 
Maintained,  ii.  103. 

Muintainors,  ii.  103. 

Maison  dc  Dieu,  ii.  103. 

Majesty,  ii.  103. 

Major,  persons,  ii.  103. 
officer,  ii.  103. 
general,  ii.  103. 

Majorca,  ii.  103. 

Majority,  state  of  a person,  ii.  103. 

of  numbcis,  ii.  103,  035. 
rule  as  to  voters,  i.  500. 
of  joiut  owners,  ii.  259. 

part  tiers,  i.  138;  ii.  277,291. 
judges,  i.  479. 
powers  of,  ii.  009. 

Make,  to,  ii.  103. 

Makor,  ii.  103. 

Making  his  law,  ii.  103. 

Mal-practiee,  liability,  ii.  104. 

Mala  fidcs,  ii.  104. 
praxis,  ii.  104. 
prohlhitn,  ii.  104. 

Maladministration,  liability  of  executor  for,  i. 
455. 

Male,  ii.  104. 

when  of  age,  j.  68G. 

Malediction,  ii.  104. 

Malefactor,  ii.  104. 

Malcficium,  ii.  104. 

Mulfcasnnec,  ii.  104. 

Malice,  criminal,  ii.  104. 
tortious,  ii.  105. 
aforethought,  ii.  105. 
required  to  constitute  slander,  ii.  521. 
when  presumed  absence,  i.  467. 
required  in  a vexatious  suit,  ii.  G2G. 
Malicious,  ii.  105. 

abandonment,  i.  11 ; ii.  105. 
mischief,  ii.  104. 
prosceution,  ii.  105. 

Maliciously,  ii.  051. 

Malum  in  so,  i.  384  ; ii.  100. 

prohibitum,  i.  384  ; ii.  100. 

MaWeiUcs,  ii.  100. 

Malversation,  ii.  100. 

Man,  ii.  106,  407. 

difference  between  person  and,  ii.  106. 
Managers,  ii.  106. 


Manhole,  ii.  107. 

Maudumus,  ii.  107. 

by  whom  issued,  ii.  107. 
when  issued  by  U.  8.  courts,  i.  367. 
Mnndant,  ii.  107. 

Mandatarius,  ii.  108. 

Mandatary,  ii.  108. 

Mandate,  a writ,  ii.  108. 

in  contracts,  ii.  108. 
contract  how  formed,  ii.  1 08. 

dissolved,  ii.  108. 
civil  law',  ii.  109. 

Mandator,  ii.  109. 

Manhood,  ii.  109. 

Mania,  ii.  109. 

intellectual,  ii.  109. 
inoral.  ii.  110. 
a potu,  i.  431,490;  ii.  111. 

Manifest,  in  commerce,  ii.  111. 

clear,  ii.  1 1 2. 

Manifesto,  ii.  112. 

anti,  i.  1 13. 

Mankind,  ii.  1 12. 

Manner,  tenant  by  the,  ii.  570. 

and  form,  effect  of  these  words,  ii.  157. 
Mannopu*.  ii.  112. 

Manor,  ii.  112. 

Mansion-house,  i.  21 1 ; ii.  112. 

Manslaughter,  ii*  112. 

difference  between  murder  and, 
ii.  112. 

cases  of,  ii.  1 1 3. 

1 Manstealing,  ii.  1 18.  V.  Kidnapping. 

Manu  forti,  ii.  113,  581. 

opera,  ii.  1 1 3. 

Manual,  ii-  1 13. 

Munucuptio,  ii.  1 13. 

Munuenptor,  ii  113. 

; Manufacture,  ii.  1 13.  , 

Manumission,  ii.  113,525. 

Manure,  ii.  1 14. 

Manus,  ii.  114. 

Manuscript,  ii.  114.  V.  Copy-right. 

right  of  author  to,  ii.  501. 
Marauder,  ii.  114. 

Marc  banco,  ii.  1 14. 

Marches!  ii.  114. 

Mures,  a gift  of,  docs  not  include  horses,  i.  004. 
Murclum,  ii  114. 

Maritarius,  ii.  114. 

Marine,  ii.  114. 

contract,  ii.,  1 14. 
interest,  ii.  114. 

league,  ii.  114.  V’.  Cannon  Shot. 
insurance,  ii.  703;  704. 

Mariner,  ii.  1 14.  V.  Scuniun. 

Muritngium.  ii.  115. 

Marital,  ii.  115.  V.  Husband. 
portion,  ii.  1 15. 

Maritime,  ii.  1 15. 

contract,  ii.  1 15. 
law,  ii.  1 1 5. 
loan,  ii.  115. 
profit,  ii.  116,  355. 


INDEX. 


725 


Maritime  loss  adjured,  i.  74. 

Mark,  a sign,  ii.  1 15. 
trade,  ii.  1 15. 
a weight,  ii.  1 1 5. 
post,  when  evidence,  ii.  338. 
of  patentee,  penalty  for  using,  ii.  29G. 
Market,  ii.  1 1 5. 

overt,  ii.  1 1 5. 

Marketable  title,  ii.  587. 

Marlehridge,  statute  of,  ii.  1 16. 

Marque  and  reprisal,  ii.  1 10. 

letter  of,  ii.  30. 

Marriage,  ii.  1 1C. 

requisites  of,  ii.  1 16. 
evidence  of,  ii.  117,  118. 
bars  to,  ii.  117. 

foreign,  effect  of,  ii.  117,  118. 
brokugc,  ii.  118. 
portion,  ii.  118. 
promise  of,  ii.  1 18. 
settlement,  ii.  1 19. 
agreement  to  contract,  i.  178. 
must  Ihj  contracted  in  the  present 
tense,  ii.  371. 

action  for  breach  of  promise  of,  i.  G8. 

inorgautie,  ii.  106. 

clandestine,  i.  252. 

when  presumed,  i.  259. 

frunk,  i.  294. 

agency  when  revoked  by,  ii.  4G8 ; i.  89. 
required  to  entitle  to  curtesy,  i.  521. 

dower,  i.  022. 

when  voidable,  cannot  ho  annulled 
after  death  of  parlies,  ii.  521. 
when  prevented  by  injunction,  i.  G02. 
Married  woman,  when  considered  sole,  i.  562. 
Marshal,  ii.  119. 

bill  to,  assets,  i.  18G. 

securities,  i.  18G. 

Mashalling  assets,  ii.  120. 

Marshalsca,  ii.  121. 

Muilial,  court,  i.  355. 

law,  does  not  suspend  the  habeas  corpus 
act,  i.  626. 

Maryland,  government  of,  ii.  121. 

acknowledgment  of  deeds,  i.  56. 
limitation  of  actions  in.  ii.  63. 
letters  testamentary  in,  ii.  39. 
Masculine,  i.  001;  ii.  122.  V . (J nulcr, 
Massachusetts,  government  of,  ii.  122. 

limitations  of  actions  in,  ii.  03. 
attachment  of  property  in,  i.  MS. 
acknowledgment  of  deeds  in,  i. 
56. 

letters  of  administration  in,  ii.  40. 
Master  of  a servant,  ii.  123. 

ship,  ii-  123,  124. 
school,  ii.  123. 
in  chancery,  ii.  123. 
of  the  rolls,  ii.  124. 
duties  of,  to  apprentice,  i.  1 18. 
when  liable  for  servant,  ii.  15, 400, 401. 
when  not  liable  for  servant,  L 558. 
Mate,  ii.  124. 


Material  men,  ii.  124. 

Mater  semper  certa  cst,  i.  569. 

Material,  to  make  perjury  the  oath  must  be,  ii. 
315. 

men’s  lien,  ii.  52. 
issue,  i.  730. 

Materiality,  ii.  124. 

Materials,  ii.  124. 

Matcrnu  Matcrnis,  ii.  124. 

Maternal,  ii.  1 24. 

property,  ii.  124. 

Maternity,  i-  509 ; ii.  125.  Sec  Mother . 
Matcrtcra,  ii-  125. 

Matricula,  ii.  125. 

Matrimonial  causes,  ii.  125. 

Matrimony,  bans  of.  i.  1C9. 

Matrimonium,  ii.  125. 

Matrina,  ii.  125. 

Matron,  ii.  125. 

Matter  of  record,  ii.  125. 
form,  i.  390. 
substance,  i.  590. 
composition  of,  i.  278. 

Maxims,  it.  125,  482.  V.  Rule  of  hue. 

May,  ii.  126. 

Mayhem,  i.  126. 

Mayhcmavit,  ii.  126. 

Mayor,  ii.  126. 

Mean,  ii.  129. 

Men  son  due,  ii.  129. 

Mediate  power!,  ii.  129. 

Measure  of  damages,  i.  393.  V.  Damage*. 

on  eviction,  i.  391. 
against  currier,  i.  391. 
for  toriious  acts,  i.  394. 
Measures,  American,  ii.  126. 

English,  ii.  126. 

French,  ii.  128. 
standard,  ii.  538. 

Winchester,  ii.  053. 

Mechanics’  claim,  i.  251. 

liens,  ii.  52. 

Mediation,  ii.  129. 

Medical  jurisprudence,  i.  129. 

Medicine  chest,  ii.  130. 

Mediates  lingua*,  ii.  130. 

Melancholia,  ii.  130. 

Meliorations,  ii.  130. 

Melius  inquirendum,  writ  of,  ii.  130. 

Member,  ii.  130. 

of  congress,  ii.  130. 

how  protected,  ii.  54. 
privileged,  i.  129;  ii. 
369. 

power  to  expel,  i.  547. 

Members,  ii.  130. 

Memorandum  check,  i.  242. 

Memory,  ii.  131. 

time  of,  ii.  131. 

Memorandum,  in  insurance,  ii.  131. 

or  note,  ii.  131. 

Memorial,  i.  131. 

Menace,  ii.  181. 

Menial,  ii.  132. 
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Mensa,  ii.  1 33. 

ct  thoro,  ii.  132. 

Morcatoria,  lex,  ii.  44. 

Merchandise,  ii.  132. 

Mcrchunt,  ii.  132. 

account*,  ii.  132. 
law,  ii.  10. 
statute,  ii.  542. 

Merchantman,  ii.  132. 

Morey,  ii.  132. 

to  bo  in  mercy,  what,  ii.  145. 

Merger,  ii.  132,  133. 

of  estates,  ii.  1 32. 

Crimea,  ii.  133. 
rights,  ii.  1 33. 

discharges  surety,  ii.  559. 
torts,  ii.  133. 

Merits,  ii.  1 33. 

Merton,  statute  of,  ii.  134. 

Mcscroyant,  ii.  131. 

Mesc,  ii.  134. 

Mesne,  ii.  13-1. 

profits,  ii.  134. 
process,  ii.  134,  373. 
writ  of,  ii.  134. 
lord,  ii.  131. 

Messenger,  ii.  131. 

Messuage,  ii.  134.  V.  Dwelling-house. 
Method,  ii.  135. 

Metro,  ii.  135.  V.  Me  ami  rr 3. 

Mcublcs  mcuhlann,  ii.  135. 

Mice!  geinot,  ii.  135. 

Michigan,  ii.  135. 

acknowledgment  of  deeds  in,  i.  56. 
letters  testamentary  in,  ii.  40. 
limitation  of  actions  in,  ii.  65. 
Middleman,  ii.  138. 

Midwifo,  ii.  138.  V.  Mala  praxis. 

Mile,  ii.  138.  V.  Measures. 

Mileage,  ii.  138. 

Military  office,  ii.  242. 

Militia,  who  exempt  from  serving  in  the,  i.  542. 

men,  exempt  from  arrest,  ii.  369. 

Mill,  estates,  ii.  140. 

monei/,  ii.  140. 

Milled  money,  ii.  140. 

Mil-reis,  ii.  140. 

Mine,  ii.  140. 

rights  of  tenants  in  a,  ii.  645. 

Minister  of  government,  ii.  141. 

foroign,  ii.  142.  V.  Ambassador. 
ecclesiastical,  ii.  142. 
plenipotentiary,  ii.  142. 

Ministerial,  ii.  143. 

offices,  ii.  242. 

Minor,  ii.  143. 

how  emancipated,  i.  506. 
domicil  of,  i.  483. 

Minority,  ii.  143. 

Mint,  ii.  143. 

Minute,  a measure,  ii.  143.  V.  Measures. 
memorandum,  ii.  143. 

)>ook,  ii.  143. 

Minutes,  ii.  221. 


Mirror  des  justices,  ii.  144. 

Mis,  ii.  144. 

Misadventure,  ii.  144. 

Misbehaviour,  ii.  14 1. 

Miscarriage  of  a woman,  ii.  144.  V.  Abortion. 

contractor,  ii.  144. 
Miscognizant,  ii.  144. 

Mischief,  malicious,  ii.  105. 

Miscontinuance,  ii.  145. 

Misdemeanor,  i.  381,  429;  ii.  145. 

differs  from  felony,  ii.  145. 

treason,  ii.  145. 

Misdirection,  ii.  145. 

Mise,  i.  730  ; ii.  145. 

Miserable  deposit  urn,  ii.  145. 

Misericordia,  i.  743;  ii.  145. 

Misfeasance,  ii.  145. 

differs  from  malfeasance,  i.  146. 

nonfeasance,  i.  146. 
Misjoinder  of  action,  ii.  146. 

parties,  i.  13  ; ii.  146. 

Misnomer  of  parties  to  contracts,  ii.  140. 
legatees,  ii.  140. 
parties  to  actions,  ii.  146. 
third  persons,  ii.  147. 

Mispleading,  ii.  147, 

Misprision  of  treason,  ii.  1 47. 

felony,  ii.  147. 

Misreading,  ii.  147. 

Misrecital.  ii.  147. 

Misrepresentation,  ii.  147. 

Missing  ship,  ii.  148. 

Mississippi,  acknowledgment  of  deeds,  i.  57. 
lien  of  judgments  in,  ii.  52. 
letters  of  administration  in,  ii.  40. 
limitation  of  actions  in,  ii.  67. 
government,  ii.  118. 

Missouri,  acknowledgment  of  deeds,  i.  57. 

letters  of  administration  in,  ii.  40. 
limitation  of  actions  in,  ii.  68. 
government  of,  ii.  152. 

Misspelling,  effect  of,  ii.  536. 

Mistake,  ii.  155.  V.  Error  1 Ignorance. 

equity  will  relieve  against,  ii.  155. 
in  contracts,  effect  of,  i.  516. 
action  to  recover  money  paid  by,  ii. 
437. 

in  name  of  legatee,  ii.  27. 

Mistrial,  ii.  155. 

Misuser,  ii.  155. 

Mitigation,  ii.  155. 

Mitter,  ii.  156. 

Mittimus,  writ  of.  ii.  156. 

a criminal  precept,  ii.  150. 

Mixed,  ii.  156. 

action,  ii.  156. 
larceny,  ii.  156. 
government,  ii.  156. 

property,  ii.  16G.  V.  Confusion  of 
(*  owls. 

contract,  ii.  156. 
condition,  ii.  286. 
monition,  ii.  163. 
statute,  ii.  542. 
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Mixed  interpretation,  i.  7*1. 

Mixtion,  ii.  156.  V.  Confusion  of  Goods. 
Mixture.  efTect  of,  i.  '»;93. 

Mobbing  and  rioting,  ii.  156. 

Modal  legacy,  it  21. 

Model,  ii.  lf>7. 

required  by  patent  laws.  ii.  288,  292. 
Moderate  cantigavit,  ii.  156.  V.  Correction. 
Moderator,  ii.  156. 

Modo  ct  forma,  ii.  157. 

Modus,  ii.  157. 

Mohatra.  ii.  157. 

Moiety,  ii.  157. 

Molestation,  ii.  157. 

Molitur  numus  imposuit,  ii.  157. 

Moliturn,  ii.  158. 

Monarchy,  ii.  158. 

Money,  ii.  158. 

bills,  how  to  originate,  ii.  161. 

counts,  ii.  161. 

had  and  received,  ii.  161. 

lent,  ii.  102. 

paid,  ii.  162. 

barren,  i.  171. 

milled,  ii.  MO. 

notes  when  considered  os,  i.  168;  ii. 
158. 

checks  when  considered  as,  ii.  158. 
change  in  value  of,  i.  390,  391. 
form  of,  ii.  159. 
interest  for,  i.  712. 

Monition,  ii-  1G2. 

general,  ii.  1G2. 
special,  ii.  162. 
mixed,  ii.  163. 

Monitory  letter,  ii.  163. 

Monocracy,  ii.  163. 

Monocrat,  ii.  163. 

Monogamy,  ii.  163. 

Monomania,  ii.  163.  V'.  Insanity . 

Monopoly,  ii.  163.  V.  Patent. 

Monster,  ii.  163. 

Monstraut  do  droit,  ii.  163. 
do  fait,  ii.  103. 

Monstravcrunt,  writ  of,  ii.  164. 

Montes  pietatis,  ii.  164. 

Month,  ii.  16*1,  v80. 

Monument,  ii.  165. 

Monuments,  ii.  165. 

boundaries  established  by,  ii.  1C5. 
Mooring,  ii.  165. 

Moot,  ii.  165. 

Moru,  in,  ii.  165. 

Moral  insanity,  ii.  165.  V.  Insanity. 

consideration,  i.  303. 

Moratur  in  lege,  ii.  166. 

Morganlic  marriage,  ii.  1 66. 

More  or  less,  effect  of,  i.  214. 

Mort  d’anccstor,  ii.  1 66. 

Mortality,  bills  of,  i.  193. 

Mortgage,  ii.  166. 

equitable,  n.  2,  i.  614 ; ii.  166,  I6P. 
legal,  n.  3,  ii.  166,  168. 
form  of,  n.  5,  ii.  166. 
of  goods,  n.  9,  ii.  1 67. 


Mortgage,  conventional,  n.  12,  ii.  168. 

judicial,  n.  14,  i.  7*1 4 ; ii.  168. 
general,  n.  15,  ii.  168. 
special,  n.  15,  ii.  168. 

Welch,  ii.  640. 
of  lands,  ii.  166. 

chattels,  ii.  166,  1G7,  330. 
consequences  of  conccaliug,  ii.  543. 
testament,  ii.  577,  653. 

right  of  redemption  of,  i.  515. 
how  foreclosed,  i.  582. 

Mortgagee,  ii.  168. 

rights  of,  ii.  5G4. 

Mortgagor,  ii.  168. 

Mortification,  ii.  168. 

Mortmain,  ii.  168. 

Mortuaries,  ii.  168. 

Mortuum  vadium,  ii.  169. 

Mortuus  cst,  ii.  169. 

Motion,  ii.  1 69. 

Motive,  ii.  169. 

when  fraudulent,  effect  of,  i.  596. 
Mother,  duty  of,  ii.  169. 
rights  of,  ii.  1 69. 
in  law,  ii.  169. 
of  bastard,  rights  of,  ii.  302. 

duties  of,  ii.  177,232. 

Mourning,  ii.  170. 

Movables,  ii.  170,  583.  V.  Personal  Property. 
Mulatto,  ii.  170.  V.  Mustiro. 

Mulct,  ii.  170. 

Mulicr,  ii.  170. 

puisne,  i.  173,  498;  ii.  170. 
Multifariousncss,  ii.  170. 

Multitude,  ii.  170. 

Municipal,  ii.  171. 

law,  ii.  10. 

Municipality,  ii.  171. 

Multure,  ii.  170. 

Muncra,  ii.  171. 

Muniments,  ii.  171. 

Murage,  ii.  171. 

Murder,  ii.  171. 

cvidenco  of,  i-  408,  409. 

Murdrum,  ii.  172. 

Musical  composition,  it  171. 

Muster,  to,  ii.  172. 
roll,  ii.  172. 

Mustiro,  ii.  172.  V.  Mulatto. 

Mutation,  ii.  172. 

of  libel,  ii.  172. 

Mutilation,  ii.  173. 

Mutiny  punished,  ii.  173. 

Mutatis  mutandis,  ii.  173. 

.Mute,  ii.  173. 

Mutual,  ii.  173. 

credits,  ii.  174. 
debts,  in  174. 

may  ho  set  off,  ii.  513. 
contract,  i.  335. 

Mutuum,  ii.  89,  174,  379. 

Mystery,  ii.  174. 

Mystic,  ii.  171. 

out  of  what  fund  to  bo  paid,  ii.  303. 
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Nail,  ii.  174.  V.  Measures. 

Name,  ii.  171. 

Christian,  ii.  171. 
surname,  ii.  174. 
middle , ii-  174,  ft. 
of  corpora  lions,  ii.  175. 
of  ships,  ii.  175. 

of  persons,  how  slated  in  indictments,  i. 
531. 

mistake  in,  of  legatee,  ii.  27,  28. 
of  defendant,  how  stated  in  indictment, 
i.  681. 

third  persons,  how  stated,  i.  681. 

Namium,  ii.  170. 

Narr,  ii.  170.  V . Declaration. 

Narrator,  ii.  170. 

Napoleon,  Code,  i.  257. 

Narrow  Seas,  ii.  176. 

N stale,  ii.  176. 

Nations,  ii.  176. 

foreign,  i.  586. 

law  of,  ii.  11. 

aro  corporations,  i.  317. 

National  domain,  ii.  170- 

character,  residence  is  evidence  of,  ii. 

458. 

Nationality,  ii.  176. 

Natives,  ii.  176. 

classed,  ii.  176. 
rights  of,  i.  250. 
when  citizens,  i.  090. 
not,  i.  090. 

Natural  brother,  i.  209. 

boundary,  i.  204. 
child,  i.  213,  4. 
children,  ii.  177. 

legacy  to,  ii.  22. 
death,  i.  4 1 1. 
fruits,  i-  599. 

' liberty,  ii.  48. 
obligation,  ii.  177,237. 
persons,  ii.  310,  317. 
presumptions,  ii.  800. 
rights,  ii.  475. 

interruption  of  a prescription,  i.  723. 

Naturalization,  ii.  178. 

who  entitled  to,  n.  3,  ii.  178.  . 
requisites  to  entitle  to,  n.  3,  ii. 

1178. 

qualification  of  applicant  for,  n. 
3,  ii.  178;  n.  0,  ii.  178;  n. 
7,  ii.  179;  n.  14,  ii.  179;  n. 
21,  ii.  180;  n.  30,  ii.  181. 
residence  required,  n.  3,  ii.  JS0. 
what  court  may  grant,  n.  3,  ii. 

178;  n.  8;  ii.  179. 
proceedings  to  obtain,  n.  3,  fi. 
178. 

record  of,  to  be  made,  n.  2 and 
6,  ii.  178. 


Naturalized  citizen,  ii.  177. 

Nature,  guardian  by,  i.  023. 

law  of,  ii.  12. 

Naufrage,  ii.  182. 

NauUr,  ii.  182. 

Naval  oflirer,  ii.  182. 

Navicularb,  ii.  182. 

Navigable,  ii.  182. 

river,  what,  ii.  182. 

Navigation,  ii.  183. 

Navy,  ii.  183.  V.  Ndmn  of  Ships. 

secretary  of  the,  ii.  500. 

No  disturba  p;is,  ii.  184. 
dona  pas,  ii.  184. 
exeat  rcpuhlica,  ii.  181 
luminis  officiatin',  ii.  184. 
rccipiatur,  ii.  184. 
rclcssa  pas,  ii.  1 85. 
unjuste  vexes,  ii.  185. 
unques  accouplc,  ii.  185. 
executor,  ir.  185. 
scisie  quo  dower,  ii.  185. 
son  receiver,  ii.  185. 

Neat,  ii.  185. 

Neatness,  ii*  185. 

Necessaries,  ii.  185. 

infants  may  contract  for,  ii.  185. 
wife  may  contract  for,  ii.  185. 
Necessary  and  proper,  ii.  186. 

intromission,  ii.  186. 
deposit,  i.  444.  / , 

Necessity,  ii.  186. 

what  acts  are  justified  by,  ii.  186. 
way  of,  ii.  186. 

jury  may  l»c  discharged  on  the 
ground  of,  i.  464. 

Negation,  ii.  187. 

Negative,  ii.  187. 

opposed  to  assent,  ii.  187. 

affirmative,  ii.  187. 
averment,  ii.  187. 
pregnant,  ii.  187. 

when  to  be  proved,  ii.  187 ; i.  531. 

condition,  i.  285. 

covenant,  i.  379. 

fraud,  i.  595. 

statute,  ii.  51 1 . 

Negligence,  ii.  188;  i.  559. 

kinds  of,  ii.  1 88. 
in  driving,  effect  of,  ii.  188. 
of  official  duty,  effect  of.  ii.  188. 
depositary  liable  for,  i.  446. 
executor  liable  for,  i.  445. 
Negligent,  i.  517. 

escape,  ii.  188.  V.  Escape. 
Negotiable,  ii.  189. 

paper,  ii.  189. 

instrument,  ownership  of,  ii.  5S8. 
Ncgociorum  gestor,  ii.  189,  389. 

in  contracts,  ii.  188. 
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Nogociation  of  paper,  ii.  189. 

Negotiability  of  bill,  prevented  by  injunction,  i. 
092. 

Negroes  arc  not  citi7.cns,  ii.  177. 

Ncniine  contrad iconic,  ii.  190. 

di«senticntc,  ii.  190. 

Nephew,  ii.  190. 

Nopos,  ii.  190. 

Net  profits,  ii.  377. 

Neutral  property,  ii.  190. 

Neutrality,  ii.  190. 

warranty  of,  ii.  191. 
when  violations  of,  arc  criminal,  ii. 
191. 

New,  ii.  191. 

and  useful  invention,  ii.  191. 
assignment,  ii.  191. 

Hampshire,  ii.  192. 

acknowledgment  of  deeds  for 
lands  in,  i.  58. 
letters  of  administration  in, 
ii.  40. 

attachment  of  property  in,  i. 
148. 

limitation  of  actions  in,  ii.  69. 
Jersey,  ii.  195. 

acknowledgment  of  deeds  for  lands 
in,  i.  58. 

letters  of  administration  in,  ii.  40. 
lien  of  judgments  in,  ii.  62. 
limitation  of  actions  in,  ii.  G9. 
matter,  ii.  199. 

obligation,  effect  of,  ii.  228,  229. 
promise  to  icvivo  a debt,  ii.  200. 
trial,  i.  187. 
work,  ii.  202. 

York,  acknowledgment  of  deeds,  i.  59. 
lien  of  judgments  in,  ii.  52. 
letters  testamentary  in,  ii.  41. 
limitation  of  actions,  ii.  71. 
government  of,  ii.  202. 

Newly  discovered  evidence,  effect  of,  ii.  201, 
208. 

Newspapers,  ii.  208. 

title  of,  ii.  58S. 

Next  friend,  ii.  209. 

of  kin,  i.  754  ; ii.  210. 
legacy  to,  ii.  24. 

Niece,  ii.  210. 

Nief,  i.  210 ; ii.  190. 

Xient  comprise,  ii.  210. 
culpable,  ii.  210. 
dedire,  ii.  2 1 0. 

Night,  i.  211;  ii.  210.  V.  Day. 
walker,  ii.  210. 

Nihil  capiat  per  breve,  ii.  210. 
dicit.  ii.  210. 
h abet.  ii.  210. 

Nil  capiat  per  breve,  judgment  of,  i.  741. 
debit,  ii.  210. 
dicit,  judgment  of,  i.  74 1. 
hubuit  in  teuementis,  ii.  211. 

Nisi,  ii.  211. 

VOL.  H— 50 


Nisi  prius,  ii.  211. 

roll,  ii.  211. 

No  award,  ii.  211. 
bill,  ii.  211. 

Nobility,  ii.  211. 

when  to  1x3  renounced,  ii.  211. 
states  not  to  grant  titles  of,  ii.  539. 

Nolle  prosequi,  ii.  212,  465. 

in  civil  eases,  ii.  212. 

criminal  eases,  ii.  212. 
as  to  persons,  ii.  212. 

counts,  ii.  212. 
when  to  bo  entered,  ii.  146. 
judgment  of,  i.  711. 

Nomcn  collcotivum,  ii.  212. 

Nominal,  ii.  212. 

plaintiff,  ii.  212. 
partner,  ii.  212, 270. 

Nomination,  ii.  213. 

Nomine  pomrc.  ii.  213. 

Nominee,  ii.  213. 

Non  acceptavit,  ii.  213. 

access,  ii.  213.  V.  Access. 
age,  ii.  213. 

assumpsit,  ii.  213.  V'.  Amimpslt. 

infra  sex  anno*,  ii.  213. 
bis  in  idem,  ii.  214.  V.  Jeopardy. 
cepit  modo  et  forma,  ii.  214. 
claim,  ii.  214. 
compos  mentis,  ii.  96, 214. 
conformists,  ii.  214. 
constat,  ii.  214. 
culpabilis,  ii.  214. 
damnificatus,  ii.  214. 
dedit,  ii.  214. 
demixit,  ii.  215. 
detinet,  ii.  2 1 6. 

est  factum,  i.  376 ; ii.  216,  534. 

inventus,  ii.  2 1 5. 
feasance,  i.  681,  589  ; ii.  215. 
fecit,  ii.  215. 

vaatum  contra  prohibitioncm,  ii.  215 
infrigit  convcntioncm,  ii.  216. 
joinder,  ii.  2 1 6. 
jurors,  ii.  216. 
moderate  ra«tigavit,’ii.  216. 
obstante,  ii.  216. 

veredicto,  i.  741 ; ii.  216,  438. 
omittas,  ii.  216. 
pros,  ii.  216. 
residence,  ii.  216. 
suhmissit,  ii.  216. 
sum  informatus,  ii.  216. 
tenent  insimul,  ii.  216. 
tenure,  ii.  216. 
term,  ii.  217. 
user,  ii.  217. 

essential  ignorance,  i.  G53. 
pros,  judgment  of,  i.  741. 
suit,  judgment  of,  i.  741. 

as  in  ease  of,  i.  74 1 . 
sum  informatus,  judgment  by,  i.  741. 

Nones,  i.  650. 
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Nonsense,  ii.  217. 

Nonsuit,  ii.  217. 

plaintiff  to  Iks  called  before,  i.  214. 
judgment  of,  i.  74 1. 

North  Curoliiiu,  acknowledgment  of  deeds  in, 

i.  59. 

letters  of  administration  in, 

ii.  41. 

lien  of  judgments  in,  ii.  52. 
limitation  of  actions  in,  ii.  73. 
government  of,  ii.  218. 
Nosocomi,  ii.  220. 

Not  found,  ii.  220.  V.  Ignoramus. 
guilty,  plea  of,  ii.  220. 

in  trespass,  ii.  220. 
trover,  ii.  221. 
debt,  ii.  221. 
criminal  eases,  ii.  221. 
possessed,  ii.  221. 

Notar)-,  ii.  221. 

minutes  of,  ii.  221. 

Note,  bank,  i.  108. 

(ranker’s,  i.  108. 
coal,  i.  255. 

of  a fine,  i.  570  ; ii.  221. 

hand.  ii.  221. 
sale,  ii.  488. 
request,  ii.  454. 
post,  ii.  339. 
interest  on,  i.  713. 

Notes,  ii.  221.  V.  Minutes. 

Notice,  ii.  222. 

actual,  ii.  222. 

constructive,  i.  35G  ; ii.  222. 
of  dishonour,  ii.  223,  323. 
form,  n.  3,  ii.  223. 
by  whom  to  be  given,  n.  4,  ii.  223. 
to  whom  to  be  given,  n.  5,  ii.  223. 
when  to  be  given,  n.  6,  ii.  224. 
where  to  be  given,  n.  7,  ii.  224. 
effect  of.  n.  8,  ii.  221. 
what  will  excuse  the  wont  of,  n.  9,  ii. 
22  1. 

how  waived,  n.  10,  ii.  224. 
to  produce  papers,  ii.  225. 
form  of,  n.  4,  ii.  225. 
on  whom  served,  n.  5,  ii.  225. 
when  to  lie  served,  n.  0,  ii.  225. 
efTect  of,  n.  7,  ii.  225. 
to  quit , ii.  225. 

form  of,  n.  3,  ii.  225. 


Oath,  ii.  233. 

origin  of,  n.  4,  ii.  233. 
form  of,  n.  5,  ii.  233,  231. 
kinds  of,  n.  8,  ii.  233. 
promissory,  n.  9,  ii.  233,  235. 
judicial,  n.  II,  i.  745 ; ii.  233,  234. 
extra-judicial,  n.  12,  ii.  233. 


Notice  to  qvit,  by  whom  to  be  given,  n.  4,  ii.  22G. 

to  whom  to  be  given,  n.  5,  ii.  220. 
how  served,  n.  G,  ii.  22G. 
when  to  be  served,  n.  7,  ii.  227. 
waiver  of,  n.  8,  ii.  227. 
when  required,  ii.  222. 
avermeut  of,  ii.  222. 
of  time  of  sale  of  goods  distrained,  i. 
477. 

Notoriety,  ii.  227. 

Nova  customs,  i.  113;  ii.  228. 

htatuta,  i.  113  ; ii.  228. 

Novation,  ii.  228.  V.  Delegation. 

discharges  surety,  ii.  559. 

Nova:  narralioncs,  ii.  228. 

Novel  assignment,  ii.  229. 

disseisin,  ii.  229. 

Novella  I.conis,  ii.  229. 

Novels,  ii.  229. 

Novus  homo,  ii.  230. 

Noxal  action,  ii.  230. 

Nubilis,  ii.  230. 

N ude,  ii.  230. 

matter,  ii.  230. 

Nudum  pactum,  ii.  230. 

Nuisance,  ii.  230. 

abatement  of,  i.  15. 
how  to  lie  removed,  i.  512. 

Nul,  ii.  231. 

agard,  ii.  231. 
disseisin,  ii.  231. 
ticl  record,  ii.  231. 
tort,  ii.  231. 
waste,  ii.  231. 

Null.  ii.  232. 

Nullity,  ii.  232. 

Nullius  fdius,  ii.  232. 

Nullam  arbitrum,  ii.  232. 

fnccrunt  arbitrium,  ii.  232. 

Number  of  plainti/ls,  ii.  2GG,  2G9. 

defendants,  ii.  268,  270. 
parties  in  equity,  ii.  274. 

Nunc  pro  tunc,  ii.  232. 

Nuncius,  ii.  233. 

Nuncupative,  ii.  233,  577. 

will,  ii.  653. 

Nunqttam  indebitatus,  ii.233. 

Nuper  obiit,  ii.  233. 

Nurture,  ii.  233. 

guardian  by,  i.  G23. 


Oath  of  calumny,  n.  20,  ii.  231. 
dccisory,  n.  22,  ii.  235. 
suppletory,  n.  29,  ii.  23G 
purgatory,  n.  30,  ii.  230. 
of  triors,  ii.  603. 
Obedience,  ii.  336. 

Obit,  ii.  236. 
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Obiter  dicta,  i.  458. 

Oblation,  ii.  230. 

Obligation,  ii.  230. 

kinds  of,  n.  2,  ii.  236. 

impoi feet,  n.  3,  ii.  237. 

perfect,  n.  4,  ii.  237. 

natural,  n.  4,  ii.  177,  237. 

civil,  n.  C,  ii.  237;  i.  251. 

express,  n.  8,  ii.  237. 

implied,  n.  9,  ii.  237. 

pure,  n.  10,  ii.  237. 

conditional,  n.  1 1,  ii.  237. 

primitive,  n.  12,  ii.  237. 

secondary!  n.  13,  ii.  237. 

principal,  n.  11,  ii.  237. 

accessary,  n.  15,  ii.  237. 

nlwolutc.  n.  1C,  ii.  237. 

alternative,  n.  17,  ii.  237. 

determinate,  n.  20,  ii.  238. 

indeterminate,  n.  21,  ii.  238. 

divisible,  n.  22.  ii.  233. 

indivisible,  n.  23,  ii.  238. 

single,  n.  24,  ii.  238. 

penal,  n.  25,  ii.  238. 

joint,  n.  20,  ii.  238. 

several,  n.  27,  ii.  238. 

purely  personal,  n.  28,  ii.  239. 

real,  n.  30,  ii.  238. 

personal  and  real,  n.  31,  ii.  230. 

of  contracts,  what  impairs  the,  i.  652. 

Obligatory  covenant,  i.  379. 

Obligee,  ii.  239. 

Obligor,  ii.  239. 

Obreption,  ii.  239. 

Obscenity,  ii.  239. 

Observe,  to,  ii.  240. 

Obsolete,  ii.  2-10. 

Obstructing  process,  ii.  210. 

Occupancy,  ii.  210. 

Occupant,  ii.  21 1 . 

Occupation,  ii.  211. 

Occupavit,  i.  241. 

Occupier,  ii.  211. 

Ochlocracy,  ii.  21 1. 

Odhull  right,  ii.  241. 

Offence,  ii.  24 1 ; i.  384. 

differs  from  misdemeanor,  ii.  24 1 . 

* how  described  in  indictment,  i.  681. 

Offer,  ii.  242. 

effect  of,  i.  141. 

Office,  ii.  212. 

book,  ii.  242. 
copy.  ii.  243. 
found,  ii.  243. 
inquest  of,  ii.  213. 
qualification  for.  i.  503. 
removal  from,  ii.  434. 

Officer,  ii.  243. 

kinds  of,  ii.  243. 
civil,  ii.  251. 
naval,  ii.  182. 

Official  ii.  243. 

Officina  juatitin-.  ii.  243. 

Officio,  ex,  ii.  243. 


Ohio,  lien  of  judgment  in.  ii.  52. 

letters  testamentary  in,  ii.  41. 
acknowledgment  of  deeds  in.  i.  60. 
limitation  of  actions  in,  ii.  75. 
government,  ii.  243. 

Old  nge,  ii.  247. 

Nntura  Brevium,  ii.  247. 

Tenures,  ii.  217. 

Oloron,  ii.  247. 

laws  of,  ii.  14. 

Oligarchy,  ii.  217. 

Olograph,  ii.  247. 

Olographic  testament,  ii.  578,  653. 
Omission,  ii.  247. 

Omnium,  ii.  217. 

Oncrari  non,  ii.  2-17. 

Oncris  Icrcndi,  ii.  247. 

Onerous  cause,  ii.  247. 

contract,  ii.  247 ; i.  335. 
gift,  ii.  247. 

is  a kind  of  sale.  ii.  485. 
Onus  probandi,  ii.  247  ; i.  210. 

Opening  a enso,  ii.  248. 

judgment,  ii.  248. 

Oj>cn  a credit,  to,  ii.  218. 
court,  ii.  218. 
policy,  ii.  334. 

Operative,  ii.  248. 

Opinion  of  counsel,  ii.  249. 

of  a witness,  ii.  249. 
judicial,  ii.  249. 

Opposition,  ii.  250. 

Oppressor,  ii.  250. 

Opprobrium,  ii.  250. 

Option,  ii.  250. 

Or,  ii.  250. 

Omculum,  ii.  250. 

Oral,  ii.  350. 

Orator,  ii.  250. 

Ordain,  ii.  250. 

Ordeal,  ii.  250. 

Order  of  men,  ii.  250.  » 

a command,  ii.  250. 
in  French  law,  ii.  251. 
of  filiation,  i.  251. 
nisi,  ii.  251. 

Orders,  ii.  25 1 . 

Ordinance,  ii.  251. 

differs  from  n statute,  ii.  25 1. 
of  1787,  ii.  251. 

Ordinary,  ii.  262. 

negligence,  i.  188,559. 
actions,  i.  71. 
partnership,  ii.  281. 
Ordination,  ii.  252. 

Ore  tonus,  ii.  252. 

Oregon,  ii.  252. 

• courts  of,  i.  374. 

Organization  of  senate  as  a court,  i.  357. 

supremo  court,  i.  357. 
circuit  court,  i.  360. 
Original,  ii.  254. 

entry,  ii.  255. 

form  of,  n.  3,  ii.  255. 
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Original  entry , in  what  l*ook,  n.  4,  ii.  25ft.  J 
when  to  be  made,  n.  5,  ii.  255. 
how  to  be  mode  n.  5,  ii.  255. 
by  whom,  n.  7.  ii.  255. 
how  proved,  n.  8,  ii.  255. 
e fleet  of,  n.  9.  ii.  255. 
jurisdiction,  ii.  254,  25C  : i.  359, 364, 
746. 

writ,  ii.  254,  250. 
proceeding)*,  ii.  372. 
proccM,  ii.  372. 
delivery,  i.  432. 

Originalia,  ii.  25(5. 

Ornament,  ii.  250. 

Orphun,  ii.  250. 

Orphanage,  ii-  256. 

Orphan’*  court,  ii.  250. 

Orphunotrophi,  ii.  250. 

Ostensible  partner,  ii.  250,  275.  V.  Partner. 
Other  wrongs,  ii.  266. 

Ounce,  ii.  257. 

Ouster,  ii.  257. 

le  main,  ii.  257. 
barrister,  i.  171. 

Outfit,  ii.  257. 


Out-houso,  ii.  257. 

. when  a part  of  dwelling,  i.  G i l. 
Out-rider,  ii.  257. 

Outlaw,  ii.  257. 

Outlawry,  ii.  267. 

Outrage,  ii.  257. 

Overdraw,  to,  ii.  257. 

Overdue,  ii.  258. 

Overplus,  ii.  258.  V.  Surplus. 

Overrule,  ii.  258. 

Overeeen  of  the  poor,  ii.  258. 

Ovcrsman,  ii.  258.  V.  Umpire- 
Overt,  ii.  258.  V.  Treason. 

Owelty,  ii.  258. 

Owing,  ii.  259. 

Owler,  ii.  259. 

Owling,  ii.  259. 

Owner,  ii.  259. 

majority  of  joint,  ii.  259. 
Ownership,  it  259. 

Oxgang  of  land,  ii.  259. 

Oyer,  ii.  259. 

and  terminer,  ii.  260. 

Oycz,  ii.  260. 


P. 


Pace.  ii.  260. 

Pacification,  ii.  260. 

Pack,  to,  ii.  260. 

Pact,  ii.  260.  V.  Contract . 

Paction,  ii.  597. 

Pactum  constitutor  peennis,  ii.  260. 
do  non  pclondo,  ii.  261. 
de  quota  litis,  ii.  261. 

Pagoda,  ii.  261. 

Pains  and  penalties,  bill  of,  i.  193. 
Pais,  or  pay*  ii.  261.  V.  Country. 
Palfridus,  ii.  261. 

Pamphlet  laws,  when  evidence,  i.  5S6. 
Pandects,  ii.  201.  V.  Digest. 

Panel,  ii.  261. 

Panncl,  ii.  261. 

Paper-hook.  ii.  261. 
days,  ii-  261. 
money,  ii.  261. 

Papers,  no' ice  to  pnwluco,  ii.  225. 
Pnpirinn  Oode,  i.  257. 

Par,  ii.  201. 

Parage,  ii.  261. 

Paragitun.  ii.  261. 

Paramount,  ii.  261.  V.  Pur  avail. 
Paraphernalia,  ii.  2G2. 

Parutitla,  ii.  202. 

Paravuil,  ii.  262.  V.  Paramount . 

tenant,  ii.  570. 

Parcel,  ii.  262. 

hill  of.  i.  191. 

Parcenary,  ii.  262. 

Parceners,  ii.  262. 


1 Parco  fracto.  ii.  202. 

! Pardon,  i.  4 1 ; ii.  262.  V.  Amnesty. 

d ilfers  from  amnesty,  i.  106. 

1 Parentage,  ii  263. 

Parents,  ii.  263. 

when  liable  for  acts  of  children,  ii.  401. 
Parcs,  ii.  263. 

curia*,  ii.  263. 

Pari  delicto,  ii.  263,  2G5. 
materia,  ii.  263. 
passu,  ii.  263. 

Parish,  ii.  263. 

Park,  ii.  264. 

Parliament,  ii.  261. 

Parricide,  ii.  264. 

Parson,  ii.  265. 

Part.  ii.  265. 

Particcp*  cri minis,  ii.  265. 

when  not  a witness,  i.  120. 
fraudis,  ii.  265. 

Partial  lose,  ii.  93. 

incapacity  to  sue  in  equity,  ii.  273. 
verdict,  ii.  622. 

Particular  average,  i.  158;  ii.  265. 
averment,  i.  159. 
custom,  ii.  265. 
estate,  ii.  266. 
lien,  ii.  51. 

Particulars,  hill  of,  i.  194. 

Parties  to  actions,  ii.  266. 

ex  contractu,  n.  4,  ii.  266. 

plaintiffs,  n.  5, 
ii.  266. 
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Parties  to  actions,  ex  contractu,  defendants,  n. 

20,  ii.  2GS.  . . 
ex  delicto,  iu  33,  ii.  269. 

plaintiffs,  n.  34, 
34,  ii.  269. 
defendants,  n. 

43.  ii.  270. 

in  U.  S.  courts,  i.  365. 
misnomer  of,  ii.  246. 
exempt  from  arrest,  i.  129; 
ii.  369. 

joinder  of,  i.  735. 
to  contracts,  ii  271. 

who  may  be,  n.  2,  ii.  271. 
who  cannot  be.  n-  4,  ii.  271. 

idiots,  n.  5, 
ii.  271. 
drunkard,  n. 

6,  ii.  271. 
infant,  n.  7, 
ii.  271. 
married  wo- 
man, n.  8, 
ii.  271. 
trustees, 
when.  n. 
10,iu272. 

to  suit  in  equity,  ii.  272. 
plaintiffs,  n.  4,  ii.  272. 

who  may  be,  n.  6.  ii.  272. 
who  cannot  be,  n.  8,  ii.  273. 
defendants,  n.  13,  ii.  273. 

who  nay  be,  n.  13,  ii.  273. 
who  cannot  be,  n.  H,  ii. 
273. 

number  of  parties,  n.  21,  ii.  274. 
Partition  in  conveyancing,  ii.  274. 
of  estates,  ii.  274. 

in  equity,  ii.  274. 
at  law,  ii.  274. 

Partners,  ii.  275. 

who  may  lie,  n.  2,  ii.  275. 
kinds  of,  n.  3,  ii.  276. 

ostensible,  n.  3,  ii.  275. 
dormant,  n.  4,  ii.  275,  i. 
485. 

, nominal,  n.  5,  ii.  212;  276. 

i.  66. 

liability  of,  ii.  7,  ii.  27C. 
rights  of  majority  of.  n.  9,  ii.  277. 
property  of.  n.  10,  it  277. 
quasi,  ii.  401. 

may  lie  expelled,  when,  i.  138. 
death  of,  i.  41 1. 

admissions  by  one  of  several,  i.  79. 
liability  of,  when  belonging  to  two 
firms,  i.  572. 
surviving,  ii.  561. 

Partnership,  ii-  277. 

character  of,  n 3,  ii.  278. 

universal,  n.  3,  ii.  278. 
general,  n.  4,  ii.  278. 
special,  n.  5,  ii.  278. 


Partnership,  parties  to,  n.  6,  ii.  278. 

private,  n.  0,  ii.  278. 
public,  n.  7,  ii.  278. 
French,  n.  8.  ii-  278. 
how  created,  n.  11,  ii.  279. 
object  of,  n.  15,  ii.  219. 
duration  of,  n.  16,  ii.  279. 
how  dissolved,  n.  17.  ii.  280. 
in  Louisiana,  n.  23,  ii.  280. 
in  commcndnm.  i.  265. 
cn  commandite,  ii.  278,  281. 
limited,  ii.  256. 
property  of.  ii.  277,  279. 
duration  of,  ii.  279. 
articles  of,  i.  130. 

Partowners,  ii.  281. 

Parturition,  ii.  282. 

Purtus,  ii.  282. 

Party,  ii.  282. 

jury,  ii.  282. 

wall,  ii-  282,  585 ; i.  401. 

Pass,  ii.  282. 

book,  ii.  283. 

Passage,  ii.  283.  .. 

money,  ii.  283. 

Passenger,  ii.  283,  i.  272. 

provisions  for,  ii.  283  ; i.  272. 
number  of,  regulated,  i.  272. 
Passive,  ii.  283. 

debt.  i.  413. 

Passport,  ii.  283. 

Pasture,  in  283. 

common  of,  i.  2G9. 

Patent,  letters,  ii.  36,  284. 

legislation  relating  to.  n.  2,  ii.  284. 
of  tho  jwitcntee,  n.  5,  ii.  285. 
subject  of,  n.  8,  ii.  2.85. 
caveat,  n.  21,  ii.  287. 
proceeding  to  obtain  a,  n.  23,  ii.  28S. 
form  of,  n.  34,  ii.  291. 
correction  of,  n.  35,  ii.  292. 
special  provisions,  n.  38,  ii.  293. 
disclaimer  of.  n.  43,  ii.  294. 
assignment  of,  n.  44,  ii.  291. 
extension  of,  n.  45,  ii.  294.  . 
requisites  to  secure,  n.  46,  ii.  295. 
duty  or  tax  on,  n.  47,  ii.  295. 
penalty  for  using  patentee’s  marks,  n. 
49,  ii.  296. 

actions  for  violation  of  rights,  n.  51,  ii. 
296. 

duplicate  model  when  to  bo  deposited, 
ii.  292,  291. 

burning  of  patent  office,  provision  re- 
specting, ii.  293. 

patents  prior  to  183G,  to  be  recorded 
gratis,  ii.  293. 

effect  of  records  sinco  1836,  ii.  293, 
new  letters,  when  to  Untie,  ii.  294. 
duly  for,  ii.  294. 
how  obtained,  ii.  294' 
date  of  patent  to  be  put  on  at  tides 
made,  ii.  295. 
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Patent-office,  ii.  300. 

ambiguity,  ii.  283. 

Patentee,  ii.  301. 

duties  and  right*  of,  ii.  285. 

Patent*,  commissioner  of,  i.  267. 

Paler,  ii.  301. 

familius,  ii.  301. 

Patema  putcrui*,  ii.  301. 

Paternal,  ii.  301. 

power,  ii.  301. 
projicrly,  ii.  302. 

Paternity,  ii.  302. 

presumption  of,  i.  213,  669. 

Pathology,  ii.  302. 

Palria,  ii.  302. 

potestas,  ii.  302. 

Patricide,  ii.  302. 

Patriraoniul,  ii.  302. 

Patrimony,  ii.  302. 

Patrinus,  ii.  302. 

Patron,  ii.  302. 

Patronage,  ii.  302. 

Pauper,  ii.  303. 

1'aviagc,  ii.  303. 

Pawn,  ii.  303,  329. 

mortgago  of  good*  differs  from,  ii.  330. 
broker,  ii.  303 ; i.  209. 

Pawnee  may  soil  the  pawn,  ii.  330. 
duties  of,  ii.  330. 

Payee,  ii.  303. 

fictitious,  i.  5C5. 

Payment,  ii.  303. 

by  whom  to  lie  made,  ii.  303. 
out  of  wliat  fund,  ii.  303. 
to  whom  to  bo  made,  ii.  304. 
where  to  be  made,  ii.  304. 
when  to  lie  made,  ii.  304. 
how  to  be  made,  ii.  304. 
effect  of,  ii.  301. 
by  agent,  ii.  303. 

principal,  i.  47. 
plea  of,  ii.  305. 

Pays,  ii.  305. 

Pax  regis,  ii.  306. 

i'cau,  it  305. 

Peek,  ii.  305. 

Peculation,  ii.  305. 

Peculiar,  ii.  305. 

Peculiar*,  court  of,  i.  356. 

Pocunia,  ii.  305. 

Pecuniary  punishment,  ii.  305. 

legacy,  ii.  2 1 , 305. 
causo,  ii.  305. 

Pedigree,  ii.  300. 

hearsay  evidence  of,  ii.  306. 
how  proved,  ii.  453;  i.  G13. 

Pedis  posscssio,  ii.  306. 

Pedlar*,  ii.  306. 

Peer,  ii.  306. 

Peine  forte  ct  dure,  ii.  306. 

Pelt  wool,  ii.  306. 

Penal,  ii.  306. 

statutes,  ii.  30G,  541. 
law,  ii.  13. 


Penal  obligation,  ii.  238. 

Penalty,  ii.  30G. 

when  interest  is  given  beyond  a,  i.  716. 
Penance,  ii.  307. 

Pencil,  effect  of  writing  in,  ii.  307. 

Pendente*,  ii.  307. 

Penetration,  ii.  307.  V.  Rapt. 

Penitentiary,  ii.  307. 

Pennsylvania,  acknowledgment  of  deeds,  i.  60. 
arbitrations  in,  i.  121. 
letter*  testamentary  in,  ii.  41. 
lien  of  judgments  in,  ii.  52. 
limitation  of  action*  in,  ii.  76. 
government  of,  ii.  308. 

Penny,  ii.  311. 

Pennyweight,  ii.  311, 

Pension,  ii.  311. 

Pensioner,  ii.  312. 

People,  ii.  312.  V.  Nation* 

Per,  ii.  312. 

capita,  ii.  26/312 ; t 450. 
and  cui,  ii.  312. 
fraudem,  ii.  312. 
infortunium,  ii.  312. 
mum,  ii.  312. 
my  ct  per  tout,  ii.  312. 
stirpe*,  ii.  26, 312  ; i.  450. 
quod,  ii.  312. 

writ  of  entry  in  the,  i.  513. 
and  cui,  writ  of  entry  in  the,  i.  513. 
infortunium,  homicide,!.  641. 
Perambulalionc  facicnda,  writ  dc,  ii.  313. 
Perdu  ii-  313. 

Perdonatio  ullagaria*,  ii.  313. 

Peremptory,  ii.  313. 

plea*,  ii.  324. 
challenge,  i.  233. 

Perfect,  ii.  313. 

obligation,  ii.  237. 
right,  ii.  175. 

Perfidy,  ii.  313. 

Performance,  ii.  313. 

specific,  ii.  535. 

Porigrini,  ii.  313. 

Peril,  ii.  313. 

Perils  of  the  sea.  ii.  313. 

Periphrasis,  ii.  314. 

Perish,  to,  ii.  314. 

Perishable  goods,  ii.  314.  V.  Bona  peritura. 
Poijuiy,  ii.  314. 

intention  required,  n.  3,  ii.  314. 
oath  must  he  false,  n.  4.  ii.  314. 

lawful,  n.  5,  ii.  315. 
material,  n.  8,  ii.  315. 
proceedings  must  bo  judicial,  n.  6,  ii. 
315. 

assertion  must  be  absolute,  n.  7,  ii. 
315. 

how  punished  by  act  of  congress,  n.  9, 
ii.  315. 

subornation,  ii.  549. 

Permission,  ii.  315.  V.  License . 

Permissive  waste,  ii.  645. 

Permit,  ii.  315. 
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Permutation,  ii.  216. 

Pernancy,  ii.  316. 

Pernor  of  profits,  ii.  316. 

Perpetual,  ii.  316. 

statute,  ii.  51 1 . 

Perpetuating  testimony,  ii.  316. 

Perpetuity,  ii.  316. 

Perquisites,  ii.  316. 

Persona,  ii.  3 1 6. 

how  divided,  ii.  317. 
state  of,  ii.  539. 

difference  between  men  and,  ii.  106. 
Personable,  ii.  317. 

Personal,  ii.  317. 

actions,  ii.  317. 
property,  ii.  317. 
representatives,  ii.  318. 
assets,  i.  142. 
covenant,  i.  378. 
chattels,  i.  242. 

estate,  when  to  pay  a mortgage,  ii. 
303. 

liberty,  ii.  48. 
obligation,  ii.  238. 
property,  ii.  0,  7,  380. 

possession  of,  ii.  588. 
quality  of,  not  warranted,  i. 
632. 

representative,  ii.  450. 

legacy  to,  ii.  25. 

statute,  ii.  54 1 . 

Personality  of  laws,  ii.  318. 

Personalty,  ii.  318. 

Personate,  to.  ii.  318. 

Persuade,  persuading,  ii.  318. 

Persuasion,  ii.  318. 

Pertinent,  ii.  319. 

Perturbation,  ii.  319. 

Pesagc,  ii.  319,  648. 

Petit,  ii.  319. 

treason,  ii.  319. 

Petition,  ii.  319. 

of  right,  ii.  319. 

Petty  average,  ii.  319  ;i.  159. 
bag,  ii.  319. 
constable,  i.  307. 
fogger,  ii.  319. 

Pew,  ii.  3 1 9. 

Pharos,  ii.  320.  V.  Light  house. 

Physician,  ii.  320.  V.’  Mulu  praxis. 

liable  for  malpractice,  i.  632. 
Physiology,  ii.  320. 

Pignoration,  ii.  320. 

Pignorotivc  contract,  ii.  320. 

Pignus,  ii.  320.  V.  Pledge. 

Pillage,  ii.  320.  V.  Booty. 

Pillory,  ii.  320. 

Pilot,  ii.  320. 

Pilotage,  ii.  321. 

Pin  money,  ii.  321. 

Pint,  ii.  321. 

Pipe,  ii.  321. 

Piracy,  ii.  321,  322. 

of  books,  ii.  406. 


Pirate,  ii.  322. 

Piratically,  ii.  322. 

Piscary,  ii.  322. 

common  of,  i.  269. 

Pistarcen,  ii.  322. 

Pit,  ii.  322. 

Place,  ii.  322. 

of  business,  ii.  323. 

Placituin,  ii.  323. 

Plagiarism,  ii.  323.  V.  Copyright. 

PlugiariuN.  ii.  323. 

Plagium,  ii.  323. 

Plague,  duty  of  ono  infected  with,  ii.  329. 
Plaintiff,  ii.  323. 

legal,  ii.  323. 
equitable,  ii.  323. 
in  error,  ii.  324. 
nominal,  ii.  212. 
at  law,  ii.  266. 
in  equity,  ii.  272. 
abatement  relating  to,  i.  12. 

Plan,  ii.  321.  V.  Ancient  lights. 

Plantations,  ii.  321 . 

Plat,  ii.  321.  V.Plan. 

Plea  in  chancery,  ii.  324. 
at  law,  ii.  324. 

dilatory,  n.  3,  ii.  324  ; n.  26,  ii.  327. 
peremptory,  n.  3,  ii.  324. 
order  of,  n.  5,  ii.  324. 
in  abatement,  n.  10,  ii.  325  ; i.  11,  14. 

to  plaintiff,  n.  14,  ii.  325. 
defendant,  n.  10,  ii.  325. 
the  court,  n.  16,  ii.  325. 
form  ofthowrit,n.  17, 
ii.  325. 

action  of  the  writ,  n. 
18,  ii.  325. 

avoidance,  n.  1 9,  ii.  325. 
bar,  n.  22,  ii.  326. 
discharge,  n.  29,  ii.  327. 
excuse,  n.  30,  ii.  327. 
foreign,  n.  31,  ii.  327. 
of  justification,  n.  31,  ii.  327. 
puis  darrein  continuance,  n.  33,  ii.  327. 
sham,  n.  37,  ii.  328,  515. 
in  suspension  of  the  action,  n.  38,  ii.  328. 

bar,  special,  ii.  534. 
double,  i.  487. 

Plead,  to,  ii.  328. 

Pleading,  ii.  328. 

parts  of,  ii.  328. 
special,  ii.  329,  534. 

Pleader,  faint,  i.  554. 
fair,  i.  554. 

Pleadings  in  replevin,  ii.  438. 

Pleas  of  tho  crown,  ii.  329. 
roll,  ii.  329. 
common,  i.  273. 

Plcbcscit,  ii.  329. 

Pledgo,  ii.  329,  331.  V.  Pawn. 

differs  from  hypothecation,  i.  648. 
Pledges,  ii.  331. 

PIcgiis  ncquictandi*,  writ  de,  ii.  331. 

Plenary,  ii.  331. 
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Plcno  adininisUavit,  ii.  331. 

prater,  ii.  331. 
computavit,  ii.  331. 

Plenipotentiary,  ii.  331. 

Plenum  dominium,  ii.  331. 

Plough  bote,  ii.  331. 

land,  ii.  332. 

Plunder,  ii.  332. 

Plunderage,  ii.  332. 

Plural,  ii.  332.  V.  Singular. 

when  singular  will  be  considered  as,  ii. 
622. 

Plurality,  ii.  332. 

Plurios,  ii.  332. 

Poids  do  marc,  i.  380. 

Poinding,  ii.  332. 

Point,  ii.  332. 

reserved,  ii.  332. 

Points,  ii.  332. 

Poison,  ii.  333. 

Pole,  ii.  333. 

Police,  ii.  333. 

jury,  ii.  333. 

Policy  of  insurance,  i.  701  ; ii.  333. 
interest,  ii.  334. 
wager,  ii.  334. 
open.  ii.  334. 
valued,  ii.  334. 
public,  ii.  334. 

Political  assembly,  i.  HI. 

liberty,  ii.  48.  # 

o dices,  ii.  242. 
rights,  ii.  475. 

Poll,  ii.  334. 

Pollicitation,  ii  834. 

Polls,  ii.  334. 

challenge  to  the,  ii.  233. 

Polyandry,  ii.  334. 

Polygamy,  ii.  334.  V.  Bigumi /. 

Polygurchy,  ii.  334. 

Pond,  ii.  335. 

Pono,  ii.  335. 

Pontage,  ii.  335. 

Pool,  ii.  335. 

Pope,  ii.  335. 

's  lolly,  ii.  335. 

Popular  action,  ii.  335.  V.  Qui  lam- 
assembly,  i.  141. 

Port,  ii.  335. 

rcovc,  ii.  335. 
toll,  ii.  335. 

Portaticn,  ii.  335. 

Porter,  ii.  335.  V.  Carriers. 

Portion,  ii.  335. 

marriage,  ii.  1 18. 

Portoria.  ii.  330. 

Portsalcs,  ii.  330. 

Positive  condition,  i.  285. 
fraud,  i.  595. 
law,  ii.  13. 
evidence,  i.  529. 

Posse,  ii.  336. 

comi talus,  ii.  336,  457. 

Posscssio  fralris,  ii.  336. 


Possession,  i.  443 ; ii.  336. 

kinds  of.  ii.  337. 

of  personal  property  is  evidence  of 
title,  ii.  588. 
when  adverse,  i.  83. 
immemorial,  i.  661. 
a,  differs  from  a dependency,  ii.  336. 
Possessor,  ii.  338. 

Possessory  action,  ii.  338. 

Possibility,  ii.  338. 

Possible  condition,  i.  285. 

Post,  ii.  338. 

date,  ii.  338. 
dicin,  ii.  338. 
disseisin,  ii.  338. 
entry,  ii.  339. 
facto,  ii.  338. 
mark,  ii.  338. 
notes,  ii.  339. 
nati.  ii  314. 
natus,  ii.  339. 

nuptial,  ii.  339.  V.  Voluntary  convey • 
ante. 

obit,  ii.  339. 

oflicc,  ii.  339. 

writ  of  dntry  in  the,  i.  513. 

Postage)  ii.  34 1 

on  letters,  n.  2,  ii.  341. 
newspapers,  n.  3,  ii.  841 . 
other  printed  matter,  n.  4,  ii.  341. 
stamps,  ii.  342. 

Postca,  ii.  342. 

Posteriores,  ii.  3-13. 

Posteriority,  ii.  343. 

Posterity,  ii.  343. 

Posthumous  child,  i.  044 ; ii.  343. 

quasi,  ii.  401. 

Postils,  ii.  343. 

Postiliminium,  ii.  313. 

Postman,  ii.  343. 

Postmaster,  ii.  343. 

general,  ii.  344. 

Pot-do-vin,  ii.  314. 

Potentate,  ii.  344. 

Potcslas,  ii.  344. 

patri,  ii.  344. 

Potestative  condition,  i.  286. 

Pound,  weight,  ii.  344. 
a prison,  ii.  345. 
money,  ii,  345. 

Poundage,  ii.  3 1 5. 

Pourparler,  i.  31 1 ; ii.  345.  V.  Communing s. 
Poursuivant,  ii.  345. 

Power,  ii.  345. 

inherent,  n.  1,  ii.  315. 
derivative,  n.  2,  ii  345. 
of  revocation,  n.  5,  ii.  345. 

appointment,  n.  6,  ii.  315. 
relating  to  land,  n.  7,  ii.  346. 
appendant,  n.  8,  ii.  346. 
in  gross,  n.  9,  ii.  316. 
collateral,  n.  1 0,  ii.  346. 
general,  n.  12,  ii.  346. 
particular,  n.  12,  ii.  346. 
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Power  mediate,  ii.  129. 
primary,  ii.  362. 

of  attorney,  ii.  316.  V.  Letter  of  attor - 
net/. 

Poyning’s  law,  ii.  346. 

Practice,  ii.  346. 

Prugmatic  sanction,  ii.  347, 407. 

Prayer,  ii.  317. 

of  process,  ii.  347. 
for  relief,  ii.  347. 

Pneda  bellica,  ii.  346. 

Pracipc,  ii.  346. 

Predial,  ii.  347. 

Pnedium  rusticum,  ii.  347. 

urUanuin,  ii.  347. 

Premunirc,  ii.  347. 

Pra  tor,  ii.  347. 

Preamble,  ii.  347. 

Precarious  right,  ii.  348. 

Precarium,  ii.  348. 

Precedence,  ii.  348. 

Precedent  condition,  i.  284. 

Precedents,  ii.  318.  V.  liaison. 

Precept,  ii.  349. 

Precinct,  ii.  348. 

Prcciput,  ii.  349. 

Predudi  non,  ii.  319. 

Precognition,  ii.  319. 

Precontract,  ii.  319. 

Predecessor,  ii.  349. 

Prefect,  ii.  319. 

Preference,  ii.  349. 

who  entitled  to,  ii.  366. 
Pregnancy,  ii-  350. 

concealed,  n.  3,  ii.  350,  352. 
signs  of,  n.  4,  ii.  350. 
duration,  n.  16,  ii.  351. 
laws  relating  to,  n.  17,  ii.  352. 
Pregnant,  negative,  ii.  187. 

Prejudice,  ii.  353. 

Prelate,  ii.  354. 

Prclfvcmcnt,  ii.  351. 

Premeditation,  ii.  354. 

Premises,  ii.  354. 

estates,  ii.  354. 
in  conveyancing,  ii.  354. 
equity  pleading,  ii.  351. 

Premium,  ii.  354. 

pudicituc,  ii.  355. 

Prender,  ii-  355. 

Prepense,  ii.  355. 

Prerogative,  civil  law,  ii.  355. 

English  law,  ii.  355. 
court,  ii.  355. 

Prcscriptible,  ii.  355. 

Prescription,  ii-  355.  V.  Limitation. 
Presence,  ii.  356. 

constructive,  i.  326. 

Present,  ii.  357. 

Presentation,  ii.  357. 

Presentee,  ii.  357. 

Presentment  of  a grand  jury,  i.  618  ; ii.  357. 

bill  of  exchange,  ii.  357. 
to  whom  mado,  n.  4,  ii.  357. 

Vol.  II. — 51 


Presentment,  when  to  l>c  made,  n.  5,  ii.  357. 

for  acceptance,  n.  6.  ii.  367. 

payment,  n.  6,  ii.  357. 
excuses  for  want  of,  n.  7,  ii.  357. 
waiver  of,  n.  10,  ii.  367. 
how  stated  in  an  indictment,  i. 
681. 

Preservation,  ii.  358. 

President,  ii.  358. 

of  the  United  States,  ii.  358. 
force  of  proclamation  of,  ii.  374. 
electors  of,  i.  602. 
salary  of,  ii.  485. 

Press,  ii.  360.  V.  Liberty  of  the  press. 
Presumption,  ii.  360. 

of  payment  by  lapse  of  time,  ii. 
608. 

right  by  lapse  of  time,  ii.  608. 
Presumptive  heir,  i.  635  ; ii.  361. 

evidence,  i.  529. 

Pretences,  false,  i.  555. 

Pretension,  ii.  361. 

Preterition,  ii.  361. 

Pretext,  ii.  361. 

Pretium  affection  is,  ii.  361. 

Prevarication,  ii.  361. 

Prevention,  ii.  361. 

Price,  ii.  361,  186. 
current,  ii.  362. 
qualities  of,  ii.  486. 
differs  from  value,  ii.  619. 
inadequate,  i.  671. 

Prima  facie,  ii.  362. 

Primage,  ii.  362. 

Primary  evidence,  i.  528. 

powers,  ii.  362. 

Primate,  ii.  362. 

Primer  election,  i.  5!1  ; ii.  362. 

seisin,  ii.  362. 

Primitive  obligation,  ii.  237. 

Primogeniture,  ii.  362. 

Primogenitus,  ii.  362. 

Primum  dccretum,  ii.  363. 

Prince,  ii.  363. 

Principal,  ii.  363. 

contract,  i.  335  ; ii.  363, ' 365. 
obligation,  ii.  237,  365. 
when  liable  for  acts  of  agent,  ii. 
400. 

agency  revoked  by  acts  of,  ii.  468. 

in  crime,  ii.  365. 

differs  from  accessary,  i.  46. 

accomplice,  i.  46. 

Principle,  patent  cannot  be  taken  for,  ii.  286. 
Principles,  ii.  366. 

Printing,  ii.  366. 

Priority,  ii.  366.  V.  Privilege. 

of  invention,  right  of,  ii.  286. 

Prison,  i.  603  ; ii.  366. 

breaking,  ii.  366. 

Prisoner,  ii.  366. 

of  war,  ii.  366. 

Private,  ii.  367. 

law,  ii.  13. 
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Private  partnership,  ii.  278. 
anle,  ii.  467. 
signature.  ii.  531. 
statuto,  i.  fie  ; ii.  Ml. 
writings,  how  proved,  i.  532. 

Privement  enceinte,  ii.  307.  403. 

Privies,  ii.  307. 

rights  of,  i.  526. 

Privilege,  ii.  367. 

or  preference  in  payment  of  debts,  ii. 

367. 

in  maritime  law,  ii.  368. 
prerogative,  ii.  308. 
from  arrest,  i.  129,  216. 
of  members  of  congross,  ii.  131. 
bill  of,  i.  194. 

Privileged  communication,  ii.  390. 

Priviligium  clericale,  ii.  309. 

Privity  of  contract,  ii.  369. 
estate,  ii.  369. 

Privy,  ii.  369. 

council,  ii.  369. 
seal,  ii.  369. 
verdict,  ii.  369,  622. 

Prize,  ii.  369,  370. 

actions  respecting,  i.  370. 
court,  i.  356,  701  ; ii.  370. 

Pro,  ii.  370. 

and  con,  ii-  370. 
confesso,  ii.  370. 
curators,  ii.  370. 
indiviso,  ii.  370. 
rata,  ii.  370. 
tanto,  ii.  370. 

rata  iteneris,  freight,  i.  698. 

Proavus,  ii.  370. 

Proamita,  ii.  370. 

Probability,  ii.  370. 

Probable,  ii.  371. 

cause,  ii.  371. 

when  presumed,  ii.  626. 

Probate  of  a will,  ii.  371. 

Probation,  ii.  371. 

Probator,  ii.  37 1 . 

Probatory  term,  ii.  372,  575. 

Probi  ct  legales  homo,  ii.  372. 

Probity,  ii.  372. 

Procedendo,  ii.  372. 

Proceeding,  ii.  372. 

summary,  ii.  553. 

Proccrcs,  ii.  372. 

Proccs  verbal,  ii.  372. 

Process,  ii.  373. 

original,  ii.  373. 
final,  ii.  373. 
when  patented,  ii.  373. 
mesne,  ii.  131,  373. 
of  garnishment,  ii.  373. 
of  interpleader,  ii.  373. 
judiciul,  ii.  373. 
bailable,  i.  1 66. 
executory,  i.  542. 
obstructing,  ii.  240. 
consequences  of  acting  under  void,  ii. 
634. 


Processioning,  ii.  373. 

Prochein,  ii.  373. 

amy,  ii.  373. 
ami,  ii.  209. 

Proclamation,  ii.  374. 

in  practice,  ii.  374. 
of  exigents,  ii.  374. 
of  rclicllion,  ii.  374. 
of  military  chief  declaring  mar- 
tial law.  docs  not  suspend  the 
habeas  corpus  act,  i.  626. 
Procreation,  ii.  374. 

Proctor,  ii.  374. 

Procuration,  ii.  374.  V . Authority. 
Procuration*,  ii.  374. 

Procurator,  ii.  374. 

iu  rem  su  am,  ii.  375. 
Procuratorium,  ii.  375. 

Prodigal,  ii.  375. 

Proditoric,  ii.  375. 

Produccnt,  ii.  375. 

Prtrnomcn,  ii.  355. 

Profane,  ii.  375. 

Profanely,  ii.  375. 

Profuncncss,  ii.  375. 

Profectitus,  ii.  375. 

Profert  in  curia,  ii.  375. 

how  made,  i.  417. 

Profession,  ii.  375. 

Profits,  ii.  375. 

whether  insurable  ? ii.  376. 
effect  of  taking  part  of,  ii.  376. 
purchaser  when  entitled  to,  ii.  376. 
gioss,  ii.  89  7. 
net.  ii.  377. 
mesne,  ii.  184. 

and  losses,  how  divided  by  partners,  i. 
138. 

maritime,  ii.  115. 
violent,  ii.  629. 

Progression,  ii.  377. 

Prohibition,  ii.  377. 

Project,  ii.  377. 

Proles,  ii.  377. 

Prolicide,  ii.  377. 

Prolixity,  ii.  377. 

Prolocutor,  ii.  377. 

Prolongation,  ii.  377. 

Promatertcra,  ii.  377. 

Promise,  i.  621 ; ii.  377.  V.  Undertaking . 
of  marriage,  ii.  119, 378. 
to  pay,  effect  of  new,  ii.  200. 

Promises  to  obtain  a confession,  effect  of,  ii.  378. 
Promisee,  ii.  378. 

Promisor,  ii.  378. 

Promissory  note,  ii.  373. 

Promoters,  ii.  379. 

Promulgation,  ii.  379. 

Promutuum,  ii.  379. 

Pronepos,  ii.  379. 

Pronotary,  ii.  379. 

Pronurus,  ii.  380. 

Proof,  ii.  390. 

Proper,  ii.  180,  380.  V.  Xeccszary  and  proper. 
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Property,  ii.  380. 

personal,  ii.  317. 

real,  ii.  410. 

neutral,  ii.  190. 

paternal,  ii.  302. 

in  goods  when  changed,  ii.  515. 

incorporeal,  i.  674. 

Propinquity,  ii.  381. 

Proponent,  ii.  381. 

Proposal,  ii.  38 1 . 

Proposition,  ii.  381. 

Propound,  ii.  381. 

Propres,  ii.  381. 

Propria  persona,  ii.  381. 

Proprietary,  ii.  382. 

Proprictatc  proltanda,  ii.  382. 

Proprietor,  ii.  382. 

Propter  afiectum,  ii.  382 ; i.  233. 
defectum,  ii.  382  ; i.  233. 
delictum,  ii.  382 ; i.  233. 

Prorogated  jurisdiction,  ii.  382. 

Proscribed,  ii.  382. 

Prosecution,  ii.  382. 

malicious,  ii.  105. 

Prosecutor,  ii.  382. 

private,  ii.  432. 


when  liublc  to  an  action,  ii.  106. 
inquiry  into  motives  of,  ii.  1G9. 
Prospective  law,  ii.  13. 

Prostitution,  ii.  3S3. 

Protection,  ii.  383. 

Protest,  maritime,  ii.  383. 

legislative,  ii.  383. 
of  bills,  ii.  383. 
for  better  security,  ii.  383. 
Protestando,  ii.  384. 

Protestation,  ii.  384. 

Prothonotary,  ii.  384. 

Protocol,  ii.  385. 

Protutor,  ii.  385. 

Prout  patet  per  rccordum,  ii.  385. 

Province,  ii.  385. 

Provision,  ii.  385. 

Provisional  seizure,  ii.  385. 

Provisions,  ii.  385. 

Proviso,  ii.  386. 

Provocation,  ii.  3S6. 

e fleet  of,  ii.  1 13. 

Provost,  ii.  386. 

Proxeneta*,  ii.  386. 

Proximity,  ii.  386. 

Proximate  cause,  what,  i.  227. 

Proxy,  ii.  386. 

Prussian  Code,  i.  257. 

patents,  ii.  299. 
thaler,  value  of,  ii.  581. 

Puberty,  ii.  386. 

Public,  ii.  386. 

act  or  statute,  i.  66  ; ii.  541. 
agent,  powers  of,  i.  90. 
authority,  how  executed,  i.  157,  158. 
debt,  ii.  386. 
employment,  i.  558. 


Public  companies,  ii.  278. 
domain,  ii.  176. 
passage,  ii.  386. 
policy,  ii.  334. 

contract  against,  u.  634. 
sale,  ii.  487. 
verdict,  ii.  022. 

Publican,  ii.  397. 

Publication,  ii.  387. 

of  slander,  ii.  624. 

spcoch,  when  libellous,  ii.  536. 
will,  required,  ii.  652. 
letters,  when  restrained  by  in- 
junction, ii.  692. 

Publiciana,  ii.  387. 

Publicity,  ii.  397. 

Publisher,  ii.  387. 

how  far  responsible,  ii.  388. 

Pudicity,  ii.  388. 

Pudzeld,  ii.  388. 

Pucr,  ii.  388. 

Puerility,  ii-  388. 

Puffer,  'ii.  388. 

a fraud  on  bidders,  i.  151. 

Puis  darrein  continuance,  plea,  ii.  327,  488. 
Puisne,  ii.  389. 

Punctuation,  ii.  389. 

Punishment,  ii.  389. 

of  death,  i.  217;  ii.  390. 
arbitrary,  i.  121. 

Punters,  ii.  558. 

Pupil,  ii.  390. 

Pupillarity,  ii.  390. 

Pur,  ii.  390. 

autre  vie,  ii.  390. 

Purchase,  ii.  390. 

money,  ii.  52,  392. 

interest  on,  L 713. 

Purchaser,  ii.  390,  485. 

who  may  be,  ii.  391,  485. 
who  cannot  be,  ii.  391. 
obligations  of,  ii.  391. 
quasi,  ii.  401. 

when  to  pay  for  conveyance,  i.  339. 
Pure  debt,  ii.  392. 

obligation,  ii.  237,  392. 

Purgation,  ii.  392. 

Purlieu,  ii.  392. 

Purparty,  ii.  392. 

Purport,  ii.  392. 

Purprcsturc.  it  393. 

Purse,  ii.  393. 

Purser,  ii.  393. 

Pursuer,  ii.  393. 

Purveyor,  ii.  393. 

Purview,  ii.  393. 

Putative,  ii.  393. 

father,  ii.  393. 

when  entitled  to  his  child,  ii. 
232. 

marriage,  ii.  393. 
j Putting  in  fear,  ii.  394. 
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Q. 

Quark,  ii.  394. 

Quadrant*,  ii.  394. 

Quadrant,  ii.  394. 

Quadrirnnium  utile,  ii.  394. 

Quadripartite,  ii.  394. 

Quadroon,  ii.  391. 

Quadrupliration,  ii.  394. 

Quit  cst  eodem,  ii.  394. 

Qun>rc,  ii.  395. 

Qmrrcns  non  invcnit  plcgium,  ii.  395. 

Quu'xtor,  ii.  395. 

Quakers,  ii.  395. 

Qualification,  ii.  395. 

Qualified,  ii.  395. 

fee,  i.  500. 
property,  ii.  380. 
right,  ii.  475. 
endorsement,  i.  083. 

Quality  of'  persons,  ii.  395. 

things,  ii.  395. 
chattel  when  not  warranted  by  the 
seller,  i.  032  ; ii.  648. 

Quamdiu  sc  bene  gesserit,  ii.  395. 

Qunndo  accidcrint,  ii.  395. 

Quunti  ininoris,  ii.  395. 

Quantity,  ii.  396. 

Quantum  meruit,  ii.  390. 

valebat,  ii.  390. 

Quarantine,  commercial,  ii.  390. 

of  a widow,  ii.  396. 

Quarc  cluusunt  fregit,  ii.  397. 

ejccit  infin  tcrininum,  ii«  397. 
impedit,  ii.  397. 
obstruxit,  ii.  397. 

Quarrel,  ii.  397. 

Quarry,  ii.  397. 

Quart,  ii.  397. 

Quarter,  ii.  397. 

day,  ii.  397. 
dollar,  ii.  397. 
eagle,  ii.  397. 
seal,  ii.  397. 
sessions,  ii.  397. 
year,  ii.  397. 

Quartering  of  soldiers,  ii.  398. 

Quarteroon,  ii.  398. 

Quarto  die  poet,  ii.  398. 

Quush.  to,  ii.  398. 

Quasi,  ii.  398. 

affinity,  ii.  398. 
contractus,  ii.  398. 
corporations,  ii.  400. 
delicit,  ii.  400. 
deposit,  i.  445,  570. 


Quasi,  mandate,  ii.  189. 
offence,  ii.  400. 
partners,  ii.  401. 
posthumous  child,  ii.  401. 
purchaser,  ii.  401. 
tradition,  ii.  401. 

Quatuorviri,  ii.  401. 

Quay,  ii.  401. 

Quo  cst  mcmc,  ii.  401. 
estate,  ii.  402. 

I Quean,  ii.  102. 

Queen,  ii.  402. 

Quercia,  ii.  402. 

Question,  punishment,  ii.  402. 
evidence,  ii.  402. 
practice,  ii.  402. 
of  law,  ii.  402. 
fact,  ii.  402. 

Qucstor,  ii.  402. 

1 Qui  tam,  ii.  402. 

Quia  timet,  ii.  402. 

hill,  i.  187. 

Quibble,  ii.  403. 

Quick  with  child,  ii.  352,  403. 
Quickening,  ii.  350. 

' Quid  pro  quo,  ii.  403. 

Quidam,  ii.  403. 

1 Quiet  onjoyraent,  ii.  403. 

covenant  for,  i.  380. 
landlord  warrants,  ii.  4. 

, Quietus,  ii.  403. 
i Quintal,  ii.  403. 

Quinto  cxactus,  ii.  403. 

Quit  claim,  ii.  403. 

in  contracts,  ii.  404. 
rent,  ii.  404. 
notice  to,  ii.  225. 

Quo  animo,  ii.  401. 

jure,  writ  of,  ii.  404. 
minus,  ii.  404. 
warranto,  ii.  404. 

Quoad  hoc,  ii.  404. 

, Quod  computet,  i.  49,  742;  ii.  404. 
cum,  ii.  405. 

Ici  dcforciat,  ii.  405. 
permittat,  ii.  405. 

prostemaro,  ii.  405. 
recuperet,  i.  742;  ii.  405. 
pnrtitio  fiat,  i.  743. 
partes  replacitent,  i.  743. 

Quorum,  ii.  405. 

Quot,  ii.  106. 
i Quota,  ii.  400. 

Quotation,  ii.  40G. 
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Rack,  ii.  400. 

rent,  ii.  406. 
Radouh,  ii.  406. 


Rain  water,  ii.  400. 
Range,  ii.  407. 
Rank,  ii.  407. 
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Ranking,  ii.  407. 

Ransom,  ii.  407. 

bill,  ii.  407. 

Rape,  criminal  law,  ii.  307, 407. 

division  of  a country,  ii.  408. 

Rapine,  ii.  408. 

Rapport  a succession,  ii.  408. 

Rasurc,  ii.  408. 

Rate.  ii.  408. 

Ratihabilution,  ii.  409. 

Rationalibu*  divisis,  writ  dc,  ii.  409. 
Ratification,  ii.  408. 

of  treaties,  ii.  409. 

Rats,  damage  done  by,  ii.  814. 

Ravished,  ii.  409. 

Ravishment,  ii.  409. 

of  ward,  ii.  409. 

Reading,  ii.  409. 

effect  of  false,  to  a blind  man,  i.  659. 
Real,  ii.  4 1 0. 

actions,  ii.  410. 

assets,  i.  142. 

contracts,  i.  335 ; it  410. 

covenants,  i.  377. 

estate,  when  stock  is,  ii.  515. 

when  to  pay  u mortgage,  ii.  303. 
obligation,  ii.  238. 
property,  i.  662;  ii.  380,  410. 
statute,  ii.  541. 
injury,  i.  695. 

Reality  of  laws,  ii.  410. 

Realm,  ii.  410. 

Realty,  ii.  4 10. 

Reason,  ii.  410. 

Reasonable  act,  ii.  411. 

time,  ii.  411. 

Rebate,  ii.  411. 

Rclwl.  ii.  411. 

Rebellion,  ii.  411. 

commission  of,  i.  267 ; ii.  411. 
Rebouter,  ii.  411. 

Rebut,  to,  ii.  411. 

Rebutter,  ii.  411. 

Rebutting  evidence,  ii.  411. 

Recapture,  ii.  4 1 1. 

Recaption,  ii.  411. 

Receipt,  ii.  413. 

Receiptor,  ii.  4 13. 

Rcccptus,  ii.  4 1 3. 

Receive,  to,  ii.  414. 

Receiver,  ii.  414. 

of  stolen  goods,  ii.  414. 
nc  unques  son,  ii.  185. 

Rccidive,  ii.  414. 

Reciprocal  contract,  L 335;  ii.  414. 
Reciprocity,  ii.  415. 

Recital,  ii.  415. 

Reclaim,  ii.  415. 

Recognition,  ii.  415.  V.  Ratification . 
Recognitors,  ii.  4 1 6. 

Recognizance,  ii.  4 1 6. 

how  taken,  i.  527. 

Recognizee,  ii.  4 16. 

Recognizors,  ii.  416. 


Recolement,  ii.  4 16. 

Recommendation,  ii.  416. 

letter  of,  ii.  36. 
Recompcnsation,  ii.  416. 

Recompense,  ii.  416. 

Reconciliation,  ii.  417.  V.  Condonation. 
Reconduction,  ii.  4 17. 

Reconvention,  ii-  417.  \ • Cross-bill. 

Record,  ii.  417. 

to,  ii.  417. 

effect  of,  ii.  4 1 8. 

of  nisi  prim*,  ii-  4 18. 

how  proved,  i.  531. 

how  authenticated,  i.  154,  586. 

failure  of,  i.  554. 

stealing  or  falsifying,  i.  556. 

court  of,  i.  356. 

matter  of,  ii.  125. 

plea  of  nul  tiel,  ii.  231. 

trial  by  the,  ii.  602. 

may  be  amended  during  the  term,  ii. 
602. 

Rccordari  facias  loquclam,  ii.  418. 

Recordntur,  ii.  418. 

Recorder,  ii.  418. 

Reeordeurs,  ii.  1 18. 

Keconpe,  to,  ii.  1 18. 

Recovery,  ii.  418. 

actual,  ii.  4 1 8. 
common,  i.  273 ; ii.  418. 

Recreant,  ii.  4 1 9. 

Recrimination,  ii.  419. 

Recruit,  ii.  419. 

Recto,  ii.  420. 

Rector,  ii.  420. 

Rectory,  ii.  420. 

Rectus  in  curia,  ii.  420. 

Recusants,  ii.  420. 

Recusation,  ii.  420.  V.  Challenge. 

Reddendo  singula  singulis,  ii.  420. 
Reddendum,  ii.  420. 

Redemption,  ii.  420. 

Redemptionis.  ii.  120. 

Redhibition,  ii.  421. 

Kcdidit  so,  ii.  421. 

Reditus  nigTi,  ii.  421. 

Redraft,  ii.  421. 

Redress,  ii.  421. 

Rcdubbers,  ii.  421. 

Redundancy,  ii.  421. 

Re-entry,  ii.  421. 

Reeve,  ii.  423. 

Re-exchange,  ii.  423. 

Refalo,  ii.  423. 

Refoction,  ii.  423. 

Referee,  ii.  423. 

Reference  or  arbitration,  ii.  423. 
mercantile,  ii.  423. 
to  a master,  ii.  423. 

Reform,  ii.  423. 

Reformation,  ii.  423. 

Refresh,  to,  ii.  424. 

Refund,  to,  ii.  424. 

Refuge,  house  of,  i.  644. 
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Refusal,  ii.  424.  V.  Dissent . 

Regency,  ii.  424. 

Regent,  ii.  424. 

Rcgiaiu  Majestatem,  ii.  424. 

Regicide,  ii.  424. 

Register,  ii.  424. 

or  registrar,  ii.  424. 

for  the  probate  of  wills,  ii.  421. 

of  writs,  ii.  425. 

Rcgistrarins,  ii.  425. 

Registrum  breviuni,  ii.  425. 

Registry,  ii.  425. 

Regnant,  ii.  425. 

Regmtinf,  ii.  425. 

Regress,  ii.  425. 

Regular  and  irregular  process,  ii.  425. 
Rehabilitation,  ii.  425. 

Rehearing,  ii.  425. 

Rei  interventus,  ii.  425. 

Re-insurance,  ii.  42(1. 

Rciasuablc  notes,  ii.  426. 

Rejoinder,  ii.  420. 

Relapse,  ii.  426. 

Relation,  ii.  426. 

civil  law,  ii.  42G. 
contracts,  ii.  426. 
kindred,  ii.  426. 

challenge  to  a juror  on  account  of 
being  a,  ii.  427. 
legacy  to,  ii.  24. 

Relative  right,  ii.  475. 

Relator,  i.  186  ; ii.  427. 

Release,  ii.  427. 

of  action,  ii.  427. 
kinds  of,  ii.  427. 
effect  of,  ii.  427. 
of  estates,  ii.  428. 
differs  from  acquittance,  i.  G5. 
of  goods,  effect  of,  ii.  515. 
of  principal,  discharges  surety,  ii.  558. 
Releasee,  ii.  428. 

Releasor,  ii.  428. 

Relegation,  ii.  428. 

Relevancy,  ii.  428. 

Relict,  ii.  428. 

Relicta  vcrificatione,  ii.  428. 

Reliction,  ii.  428. 

Relief,  feudal,  ii.  428. 

by  chancery,  ii.  429. 
nguiust  accidents,  i.  47. 

Religion,  ii.  129. 

Religious  test,  ii.  429. 

Relinquishment,  ii.  429. 

Relocation,  ii.  429. 

Remainder,  ii.  429. 

vested,  ii.  429. 
contingent,  i.  331  ; ii.  129. 
man,  ii.  430. 
formedon  in,  i.  591. 

Remanding  a cause,  ii.  430. 

Remanent  pro  defcctu  emptorem,  ii.  430. 
Remanet,  ii.  430. 

Remedial,  ii.  430. 

statute,  ii.  541. 


Remedial,  writ,  i.  691. 

injunction,  i.  691. 

Remedy,  ii.  430. 

at  law,  n.  2,  ii.  430. 
in  equity,  n.  2,  ii.  430. 
by  action  of  assuni|>»it,  n.  5,  ii.  431.  ' 
debt,  n.  6,  ii.  431. 
covenant,  n.  7.  ii.  431. 
detinue,  n.  8,  ii.  431. 
replevin,  n.  8,  ii.  431. 
trover,  n.  8,  ii.  431. 
preventive,  n.  1 1 , ii.  43 1 ;n.  17,  ii.  432. 
compensatory,  n.  12,  ii.  431  ; n.  18, 
ii.  432. 

which  has  punishment  for  its  object, 
n.  13,  ii.  431. 
private,  n.  15,  ii.  432. 
public,  n.  19,  ii.  432. 
specific,  n.  20,  ii.  432. 
cumulative,  n.  20,  ii.  432. 
civil,  L 251. 

of  seamen  for  wages,  ii.  497. 
in  personam,  i.  670. 

rem,  i.  670. 
for  waste,  ii.  645. 

Remission,  i.  4 1 ; ii.  433. 

Remit,  to,  ii.  433. 

Remittance,  ii.  433. 

Remitter,  ii.  433. 

Rcmittit  damna,  ii.  433. 

Remittor,  ii.  433. 

Remittitur  damnum,  ii.  433. 

Remonstrance,  ii.  433. 

Remote,  ii.  433. 

cause  when  insufficient,  i.  22G. 
when  damages  arc  too,  i.  394. 
Removal  from  office,  ii.  434. 

Remover,  ii.  434. 

Remuneration,  ii.  434. 

Render,  ii.  434. 

Rendezvous,  ii.  434. 

Renounce,  to,  ii.  431. 

Rent,  ii.  434. 

differs  from  annuity,  ii.  431. 
charge,  ii.  431. 
service,  ii.  434. 
seek,  ii.  434. 

when  due,  i.  473;  ii.  434. 
roll,  ii.  435. 

how  to  be  demanded,  ii.  422. 
when  to  Ikj  demanded,  ii.  422. 
where  to  be  demanded,  ii.  422. 
forfeiture  of,  how  waived,  ii.  422. 
effect  of  tender  of,  ii.  422. 
may  lie  apportioned,  i.  117. 
for  what,  a distress  may  be,  i.  471. 
when  house  is  burned  down,  i.  571. 
interest  on,  i.  713. 

Rental,  ii.  435. 

Rente,  ii.  435. 

fonciere,  ii.  435. 
viagero,  ii.  435.  V.  Annuity. 
Renunciation,  ii.  435. 

of  country,  when  required,  ii.  1 78. 
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Renunciation,  of  titles,  when  required,  ii.  178. 

of  agent,  i.  89. 

Repairs,  ii.  436. 

who  to  make,  ii.  432. 

Reparation,  ii-  436. 

Reparatione  facicnda,  ii.  43C. 

Repeal,  ii.  436. 

Repertory,  ii.  436. 

Repetition,  ii.  436. 

civil  law.  ii.  436. 

Scotch  law,  ii.  437. 

Rcplcadcr,  ii.  437. 

when  allowed,  ii.  437. 

Repliginrc,  ii.  438. 

Replevin,  ii.  438. 

for  what  property,  ii.  438. 
interest  of  plaintiff  in,  ii.  438. 
for  what  injury,  ii.  438. 
pleadings  in,  ii.  438. 
judgment  in,  ii.  438. 
when  proper,  ii.  431. 

Replevy,  ii.  439. 

Replication,  ii.  439. 

kinds  of,  ii.  439. 
form  of,  ii.  439. 
quality  of,  ii.  440. 

Report,  ii.  4 40. 

Reporter,  ii.  440. 

Reports,  ii.  440. 

American,  ii.  441. 

English  and  Irish,  ii.  445. 
arc  evidence  of  the  law,  ii.  631. 
Represent,  to,  ii.  450. 

Representation  of  facts,  ii.  450. 

persons,  ii.  451 . 
regulated,  i.  59G. 
in  Scotch  law,  ii.  451. 
Representative,  i.  614  ; ii.  450. 

personal,  ii.  450. 
democracy,  i.  439. 

Reprieve,  ii.  451.  V.  Pardon. 

Reprimand,  ii.  461. 

Reprisals,  ii.  453.  V.  Letter $ of  Marque . 
general,  ii.  452. 
special,  ii.  452. 
letter,  ii.  36. 

Reprises,  ii.  452. 

Reprobate,  i.  119. 

ReprolKition,  ii.  452. 

Republic,  ii.  452. 

Republican  government,  ii.  452. 
Rcpublication,  ii.  452. 

Repudiate,  ii.  453. 

Repudiation,  ii.  453. 

Repugnancy,  ii.  453. 

rejected,  ii.  217. 

Repugnant  condition,  i.  285. 

Reputation,  ii.  453.  V.  Character. 

Request,  ii.  464. 

notes,  ii.  454. 
letters  of,  ii.  36. 

Requisites  to  secure  a patent,  ii.  295. 
Requisition,  ii.  454. 

Res,  ii.  45-1. 


Res  gesta,  i.  613 ; ii.  454. 
integra,  ii.  454. 
inter  alios  acta,  ii.  454. 
judicata,  i.  532  ; ii.  451. 
publico?,  ii.  583. 
universalis,  ii.  683. 
nullius,  ii.  583. 

perit  domino,  i.  93,  572.  V.  Sale. 
nova,  ii.  456. 
nullius.  ii.  455. 
perit  domino,  ii  455. 

Resalo,  ii.  455. 

Rcsccit,  ii.  455. 

Rescission  of  a contract,  ii.  466. 

Rescissory  actions,  i.  71. 

Kcscous,  ii.  456. 

Rescript,  ii.  457. 

or  counterpart,  i.  241. 

apostolical,  i.  210. 

Rcscription,  ii.  457. 

Rescripts,  ii.  457. 

Rescue,  ii.  457. 

of  ships,  ii.  457. 

Rescuer,  liability  of,  ii.  457. 

Rcscussor,  ii.  457. 

Reservation,  ii.  457. 

Reset  of  theft,  ii.  459. 

Resetter,  ii.  458. 

Rcsinnco,  ii.  458. 

Residence,  ii.  458.  V.  Domicil. 

what,  required  to  bccomo  a citizen, 
ii.  180. 
non,  ii.  216. 

Resident,  a minister,  ii.  4 58. 
persons,  ii.  458. 
justices,  i.  751. 

Residuary  legatee,  ii.  458. 

legacy,  ii.  18,  21. 

Residue,  ii.  258,  458.  V.  Surplus 
Resignation,  ii.  458. 

Rcsignce,  ii.  458. 

Resistance,  ii.  458.  V.  Self-defence. 
Resolution,  a judgment,  ii.  459. 

civil  law,  ii.  459. 

Resolutory  condition,  i.  285. 

Resort,  ii.  459. 

Respiration,  ii.  459. 

Respite,  ii.  459. 

criminal  law,  ii.  460. 

Respondeat  ouster,  ii.  460. 

Respondent,  ii.  460. 

Respondentia,  ii.  400. 

Respondcrc  non  debet,  ii.  460. 

Response  prudentum,  ii.  400. 

Reaponsalis,  ii.  461. 

Responsibility,  ii.  461. 

penal  is  always  personal,  it 
461. 

of  sea  captain,  i.  219. 
Restitution,  ii.  416,  461. 

writ  of,  ii.  461. 
of  conjugal  rights,  ii.  401. 

Restore,  to,  ii.  461. 

Restraining,  in  461. 
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Restraining  statute,  ii.  511. 

Restiftint,  ii.  461. 

Restrictive  indorsement.  i.  683. 

Restrictive  interpretation,  i.  721. 

Resulting  trusts  ii.  462. 

life,  ii.  102. 

Resumption,  ii.  462. 

Net  nil,  ii.  462. 

Retailor  of  merchandize,  ii.  462. 

Retain,  to,  ii.  462. 

Retainer,  ii.  -163. 

by  a client,  ii.  403,  464. 
an  executor,  ii.  403. 

Retaining  foe.  ii.  464. 

Retaking,  ii.  461. 

Retaliation,  ii.  404. 

Retention,  ii.  464. 

Rctorno  IiuIkmuIo,  ii.  465. 

Retortion,  ii.  465. 

Retract,  to,  ii.  465. 

Retraxit,  ii.  405. 

Retribution,  ii.  105. 

Retrocession,  ii.  465. 

Retrospective,  ii.  405. 

law,  ii.  13. 

Return,  ii.  400. 

day.  ii.  406. 
of  writs,  ii.  466. 
false,  i.  555. 

Rcuh.  ii.  406. 

Rcvcndication,  ii.  460. 

Revenue,  ii  466.  V.  Money  hills. 

Reverse,  to,  ii.  466.  V.  Rcvocatur. 

Reversion,  ii.  467. 

Reversioner,  ii  467. 

may  divide  the  reversion,  i.  117. 
Reversor,  ii.  467. 

Reverter,  ii.  467. 

formedon  in,  i.  591. 

Review,  ii.  407.  V.  Bill  of  review. 
bill  of,  i.  185. 

bill  in  the  nature  of  a bill  of,  i.  186. 
Revival,  ii.  467. 

Revive,  ii.  467. 

Revivor,  ii.  467. 

bill  of,  i.  184. 

Revocation,  ii.  467. 

express,  n.  2,  ii.  468. 
implied,  n.  3,  ii.  468. 
of  will,  n.  6,  ii.  408. 
of  agency,  n.  6,  i.  89;  ii.  468. 
by  ncla  of  principal,  n.  7,  ii.  408. 

agent,  n.  8,  ii.  468. 
l>y  death,  n.  11,  ii.  468. 

change  of  circumstances,  n.  12, 
ii.  469. 

extinction  of  subject  matter  of 
the  agency,  n.  14,  ii.  469. 
of  authority,  i.  157. 

license,  when  lawful,  ii.  49. 
when  cancelling  is  a,  i.  214. 
of  warrant  of  attorney  by  death,  ii. 
642. 

Rcvocatur,  ii.  469.  V.  Reversed. 


\ Rcvocatur.  judgment  of,  i.  740. 

Revolt,  ii.  469. 

Reward,  ii.  470. 

when  it  will  make  witness  incompe- 
tent. ii.  659. 

Rhode  Island,  acknowledgment  of  deeds,  i.  02. 

letters  testamentary  in,  ii.  42. 
limitation  of  actions  in,  ii.  78. 
government  of,  ii.  470. 

Rhodian  law',  ii.  15,  474. 

Rial  of  plate,  ii.  474. 

Riband,  ii.  474. 

Rider,  ii.  474. 

Ridiculous,  when  to  render  a man,  is  slander, 
ii.  523. 

Riding,  ii.  474. 

Ricn,  ii.  474. 

cn  arrerc,  ii.  474. 
passa  par  Ic  fait,  ii.  474. 

Right,  ii.  475. 

perfect,  n.  3,  ii.  475. 
imperfect,  n.  3,  ii.  475. 
absolute,  n.  5,  ii.  475. 
quulified,  n.  5,  ii.  475. 
relative,  n.  10,  ii.  475. 
natural,  n.  6,  ii.  475. 
political,  n.  7,  ii.  475. 
civil,  n.  8,  ii.  475. 
legal,  n.  1 1,  ii.  476. 
equitable,  n.  1 1,  ii.  476. 
of  division,  ii.  476. 
discussion,  ii.  476. 
habitation,  it  476. 
patent,  ii.  476. 
writ  of,  ii.  476. 
of  relief,  ii.  476. 
never  dies.  ii.  54. 
when  suspended,  ii.  562. 

merged,  ii.  133. 
of  search,  ii.  498. 

Rightful  executor,  i.  541. 

Rights  of  sea  captain,  i.  219. 

Ring  dropping,  ii.  476. 

Ringing  the  chango,  ii.  476. 

Riot,  ii.  177. 

Riotously,  ii.  477. 

Ripa,  ii.  477.  V.  Ran  Is  of  Rivers. 

Riparian  proprietors,  i.  162,  393;  ii.  477,  646. 
owner,  to  what  entitled,  i.  729. 
right  to  islands,  i.  729. 

Ripuarian  law,  ii.  477. 

Replevin,  judgment  in,  i.  742. 

Respondeat  ouster,  judgment  of,  i.  742. 

Retraxit,  judgment  of,  i.  712. 

Risk,  ii.  478. 

in  marino  insurance,  ii.  478. 
fire  insurance,  ii.  478. 
insurance  on  lives,  ii.  478. 
on  sales,  ii.  479. 

of  baggage  to  bo  borne  by  carrier,  i.  162. 

River,  ii.  479. 

public,  n.  3,  ii.  479. 
private,  n.  7,  ii.  479. 
navigable,  n.  4,  it.  182,  479. 
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River,  not  navigable,  n.  5,  ii.  479. 
in  Pennsylvania,  n.  8,  ii.  479. 
banks  of.  i.  169,  ii.  477, 

Rix  dollar,  ii.  480. 

Rixa,  ii.  480. 

Rixatrix,  ii.  480. 

Road,  ii.  4 SO. 

public,  ii.  480. 
rivntc,  ii.  480. 
ow  to  travel  on,  i.  .r>69. 
driving  on  wrong  side  of,  ii.  188. 
for  ships,  ii.  480. 

Roaring,  ii.  480. 

Robbery,  ii.  481. 

of  mail  punished,  ii.  100. 
violence  required  to  constitute,  ii.  629. 
Rod,  K.  481. 

Rogatory  letters,  ii.  37,  481. 

Rogue,  ii.  481. 

Role  d’equipago,  ii.  481. 

Roll,  ii.  481. 

Roman  law,  ii.  8. 

authority  of,  ii.  580. 
patents,  ii.  300. 

Rood  of  land,  ii.  481. 

Root,  ii.  481. 


Root,  in  genealogy,  i.  204. 

Roots  of  trees,  ownership  of,  ii.  598. 

Roster,  ii.  481, 

I Rouble,  ii.  481. 

Rout,  ii.  481. 

Routously,  ii.  43 1. 

Royal  honors,  ii,  481. 

Rubric,  ii.  482. 

Rudeness,  ii.  482. 

Rulo,  ii.  482. 

of  court,  ii.  482. 

law,  ii.  482. 
to  shew  cause,  ii.  482. 
of  the  war  of  1756,  ii.  482. 
term,  ii.  482. 

Rules,  ii.  483. 

of  practice,  ii.  483. 

Runaway,  i.  599.  V.  Fugitive. 
i Runcinus,  ii.  483. 

Running  days,  ii.  483. 

with  the  land,  ii.  483. 
away  with  the  vessel,  punished,  i- 171. 
Rupee,  ii.  483. 

Rural,  ii.  483. 

Ruse  dc  guerre,  ii.  483. 

Ruta,  ii.  483. 


s. 


Sabbath,  ii.  483. 

Sabinians,  ii.  483. 

Sacramentum,  ii.  493. 

Sacquicrs,  i.  128  ; ii.  483. 

Sacrilege,  ii.  484. 

Sorvctin,  ii.  484. 

Safe  conduct,  ii.  484. 

pledge,  i.  287  ; ii.  484. 

Sailing  instructions,  ii.  484. 

Sailors,  ii.  484.  V.  Mariner^ 

bound  to  ol>cdicncc,  ii.  236. 

Saisic-cxccution,  ii.  484. 
forainc,  ii.  484. 
gageric,  ii.  484. 
irnmobiUcrc,  ii.  48-1. 

Salary,  ii.  485.  • 

differs  from  honorarium,  n.  485. 

Sale,  ii.  485. 

parties  to  a,  n.  4,  ii.  485. 

object  of  a,  n.  5,  ii.  485. 

price,  n.  7,  ii.  486. 

consent  required  to  a,  n.  9,  ii.  486. 

altxolutc,  n.  16,  ii.  487. 

conditional,  n.  1 6,  ii.  487. 

voluntary,  n.  18,  ii.  487. 

forced,  n.  18,  ii.  487 ; i.  744. 

public,  n.  18,  ii.  487. 

private,  n.  18,  ii.  487. 

of  real  estate,  rules  as  to,  n.  19,  ii.  487. 

note,  ii.  488. 

and  return,  ii.  488. 

bill  of,  i.  194. 

by  bulk,  ii.  210. 

Vol.  II. — 52 


' Sale,  conditional,  differs  from  n mortgage,  ii. 
167. 

conditions  of,  i.  286. 

when  property  passes  by,  i.  433. 

judicial,  i.  744. 

Sales,  account  of,  i.  51. 

Salique  law,  ii.  488. 

•Stilus  populi  cst  supremn  lex,  ii.  571. 

! Salvage,  ii.  488. 

actions  respecting,  i.  371. 
charges,  ii.  488. 
loss,  ii,  488. 

Salvors,  ii.  488. 

I Sample,  ii.  489. 

Sanction,  ii.  489. 

! Sanctuary,  ii.  489. 

Sane  memory,  ii.  489. 
i Sang.  ii.  489.  V.  Flood. 

Sanity,  ii.  489. 

Sans  cco  quo,  ii.  489. 
nomhre,  ii.  489. 
rccours,  ii.  489. 

Satisdaction,  ii.  489. 

Satisfaction,  ii.  490. 

in  practice,  ii.  490. 
in  equity,  ii.  490. 
piece,  ii.  491. 

Scandal,  ii.  491. 

Scandalum  magnatum,  ii*  491. 

Schedule,  ii.  491. 

Schoolmaster,  ii.  491. 

Sciendum,  ii.  491. 

Scienter,  ii.  491. 
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Scilicet,  ii.  492. 

Scire  facias,  ii.  492. 

ad  audiendum  orrores,  ii.  492. 
feci,  ii.  492. 
fieri  inquiry,  ii.  492. 

SScite,  ii.  493. 

Scold,  ii.  493. 

common,  i.  273. 

Scot  and  lot,  ii.  493. 

Script,  ii.  493. 

or  part,  i.  244. 

Scrivener,  ii.  493. 

Scroll,  ii.  493.  V.  Seal. 

Scutage,  ii.  493. 

Scy  regemote,  ii.  493. 

So  defendeudo,  ii.  493.  V.  Self  defence . 

Sea,  ii.  494. 

letter,  ii.  194. 
shore,  ii.  494. 
weed,  ii.  494. 
worthiness,  ii.  494. 
arm  of  the,  i.  127. 
brief,  ii.  283. 
captain,  i.  219. 
letter,  ii.  283. 

Seal,  ii.  495. 

office,  ii.  495. 

of  the  United  States,  ii.  495. 
of  foreign  state,  how  proved,  i.  595. 

court,  how  proved,  i.  585. 
admiralty  court,  i.  580. 
of  medical  institution,  how  proved,  i.  461. 
when  contract  under,  is  changed  by  parol, 
i.  102. 

Seals,  ii.  496. 

Seamen,  ii.  496.  V.  Sailors. 

Seamen’s  fund,  ii.  497. 

Search,  in  criminal  cases,  ii.  498. 
of  ships  on  shore,  ii.  498. 

at  sea,  ii.  498. 
right  of,  ii.  498. 
for  liens,  ii.  498. 
warrant,  ii.  498. 

Searcher,  ii.  499. 

Seek,  ii.  499. 

Second,  ii.  499. 

deliverance,  ii.  499. 
surcharge,  ii.  499. 

Secondary,  ii.  499. 

evidence,  i.  529,  585.* 
obligation,  ii.  537. 

Seconds,  ii.  499. 

Secrecy  to  he  observed  by  grand  jury,  i.  618. 
Secret,  ii.  499,  500. 

Secretary,  ii.  500. 

of  legation,  ii.  500. 
of  the  navy,  ii.  500. 
of  stato  of  U.  S.  ii.  500. 
of  the  treasury',  U.  S.  ii  500. 
of  war,  ii.  501. 

Sccta,  ii.  601. 

Section  of  land,  ii.  501. 

Scctorcs,  ii.  601. 

Secure,  to,  ii.  501. 


Securities,  bill  to  marshal,  i.  186. 

Security,  ii.  501. 

for  costa,  i.  227  ; ii.  502. 

Secus,  ii.  502. 

Sedition,  ii.  502.  V.  Rebellion  ; Revolt. 

punishM,  ii.  173. 

Seduction,  ii.  502. 

Scignor,  ii.  502. 

Seigniory,  ii.  503. 

Seisin,  ii.  503. 

livery  of,  ii.  88. 

to  entitle  husband  to  curtesy,  there  must 
have  been  a,  i.  521. 
wife  to  dower,  there  must 
have  been  a,  i.  522. 

Seizure,  ii.  503. 

how  to  lie  made,  i.  568. 

Selccti  judices,  ii.  503.  V.  Jury. 

Selectmen,  ii.  503. 

Self  defence,  ii.  503. 

against  animals,  i.  481. 
justified,  i.  175. 
right  of,  i.  753. 

Seller,  ii.  505. 

when  to  stop  goods  in  transitu,  ii.  545. 
Semble,  ii.  505. 

Semi  proof,  ii.  505. 

Scminaufrogium,  ii.  505. 

Semper  paratua,  ii.  505. 

Son,  i.  506. 

Senate,  i.  294  ; ii.  506. 

when  a court,  i.  357. 
organization,  i.  357. 
jurisdiction,  i.  357. 

Senator,  ii.  506. 

ScnatuB  consultum,  ii.  506. 

Senility,  ii.  506. 

Senior,  ii.  507. 

Sense,  common,  i.  274. 

Sentence,  ii.  507. 

Scparaliter,  ii.  507. 

Separate  maintenance,  ii.  507. 

trial,  ii.  507. 

Separation,  ii.  507. 

Sepulchre,  ii.  607. 

Sequester,  to,  ii.  507. 

Sequestration,  i.  444  ; ii.  507. 

in  contracts,  ii.  508. 

Louisiana,  ii.  508. 
Sequestrator,  ii.  510. 

Serf,  ii.  510. 

Sergeant,  ii.  510. 

at  arms,  ii.  510. 

Scijcanty,  ii.  510. 

Servants,  negro,  ii.  510. 

in  Louisiana,  ii.  511. 
menial,  ii.  51 1. 
legacy  to,  ii.  25. 

when  master  not  liablo  for  acts  of,  i. 
558. 

Service  or  employment,  ii.  611. 
in  feudal  law,  ii.  51 1. 
of  process,  ii.  611. 

Servient,  ii.  511. 
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Servitude,  ii.  511. 

natural,  ii.  512. 
personal,  ii.  512. 

Set,  ii.  513. 

aside,  to,  ii.  513. 
o(T,  ii.  513. 

in  the  civil  law,  i.  277. 

Settle,  to,  ii.  513. 

Settlement,  domicil,  ii.  513. 

contracts,  ii.  514. 
post  nuptial,  ii.  339. 

Several,  ii.  514. 

covenant,  i.  379. 
fisheries,  i.  573. 
obligation,  ii.  238,  527,  528. 

Severalty,  ii.  514. 

estate  in,  i.  524. 
tenant  in,  ii.  589. 

Severance  in  pleading,  ii.  514. 

defence,  ii.  514. 
of  estate,  ii.  515. 
machinery,  ii.  515. 

Sewer,  ii.  615. 

Sex,  ii.  515.  V.  Gentler. 

Shaking  hands,  when  sign  of  consent,  i.  630. 
Shall,  how  construed,  ii.  126. 

Sham  plea,  ii.  328,  515. 

Share,  ii.  515. 

Sheep,  ii.  515. 

Shelly’s  ease,  ii.  515. 

Sherifl*,  ii.  516. 

how  far  liable  for  acts  of  his  deputy,  ii. 
401. 

Sheriffalty,  ii.  516. 

Shilling  use,  ii.  516. 

Shilling,  ii.  516. 

Ship,  ii.  516.  V.  Ships. 
damages,  ii.  517. 

’s  husband,  i.  543,  647  ; ii.  517. 

’b  papers,  ii.  517. 
general,  i.  24 1, 607. 
brokers,  i.  209. 
abandonment  of,  i.  L0. 
chartered,  i.  241. 
destroyed  by  rats,  ii.  314. 
effect  of  detaining,  by  embargo,  i.  506. 
Shipping  articles,  ii.  497,  517. 

Ships,  names  of,  ii.  175.  V.  Ship. 

collision  between  two,  i.  262. 
how  transferred,  i.  194. 

Shipwreck,  ii.  518. 

Shire,  ii.  5 1 8. 

Shop  book,  ii.  518.  V.  Original  entry. 

Short  entry,  ii.  618. 

Si  facerit  tc  sccurem,  ii.  518. 

Sickness,  ii.  518. 

last,  ii.  7. 

Side  bar  rules,  ii.  518. 

Siens,  ii.  519.  V.  Brunch. 

Sigillum,  ii.  519.  V.  Scroll ; Seal. 

Sight,  ii.  519.  V.  Bill  of  exchange. 

Sign,  ii.  5 1 9. 

a measure,  ii.  520. 
to,  ii.  520. 


Sign,  mercantile,  ii.  520, 

Signa,  ii.  520. 

Signature,  ii.  520. 

ecclesiastical,  i.  210. 
required  to  a will,  ii.  652. 
when  initials  make  a,  i.  691. 
Signification,  ii.  520. 

Significavit,  ii.  520. 

Silence,  effect  of,  ii.  519,  520. 

Silva  cxdua,  ii.  521. 

Similiter,  ii.  521. 

Simony,  ii.  521. 

Simple  contruct,  ii.  52 1. 
assault,  i.  140. 

interest,  when  allowed,  i.  716. 

Simplex,  ii-  521. 

obligatio,  i.  200. 

Simul  cum,  ii.  52 1 . 

Simulation,  ii.  522. 

Sine  die,  ii.  522,  658. 

Sinecure,  ii.  522. 

Singlo,  ii.  522. 

bill,  i.  195  ; ii.  522. 
entry,  ii.  522. 
obligation,  ii.  238. 

Singular,  ii.  522. 

Sinking  fund,  i.  600 ; ii.  522.  V.  Funding 
system. 

Sire,  ii.  522. 

Sister,  ii.  522. 

Situs,  ii.  522. 

Skeleton  bill,  ii.  522.  V.  Blank. 

Skill,  ii.  522. 

Slander,  ii.  523.  V.  Libel. . 

nature  of  accusation,  n.  3,  ii.  523. 
falsehood  required  in,  n.  9,  ii.  524. 
publication  of,  n.  10,  ii.  524. 
when  lawful,  n.  11,  ii.  524. 
malice  in,  n.  12,  ii.  524. 
of  u class,  effect  of,  i.  252. 
council,  when  responsible  for,  ii.  49. 
in  what  language,  ii.  5. 
infant  is  liable  for,  i.  686. 

Slanderer,  ii.  524. 

Slanderous  words,  when  justified,  i.  763. 

V.  Debak. 

Slave,  ii.  624. 

trade,  ii.  525. 
abandonment  of,  i.  11. 
cruelty  to,  i.  388. 
how  considered,  ii.  317. 
soundness  of,  ii.  529. 
when  not  a competent  witness,  ii.  661. 
Slavery,  ii.  525. 

Slight  fault,  i.  559. 

Small  pox,  duty  of  one  infected  with,  i.  329. 
Smuggling,  ii.  525. 

Socage,  ii.  525. 

guardian  by,  i.  623. 

Socida,  ii.  525. 

Societas  Iconina,  ii.  526. 

Socictc  cn  conunenditc,  ii.  526. 

Society,  ii.  526. 

Sodomite,  ii*  526. 
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Sodomy,  ii.  526. 

Soil,  ii.  526. 

Soil  droit  fail  nl  partic,  ii.  526. 

Sokcmans,  ii.  526. 

Solar  month,  ii.  164. 

Sold  note,  ii.  526.  V.  Bought  note . 

Soldier,  ii.  626. 

Solo,  ii.  526. 

Solemnity,  ii.  527. 

Solicitation  of  chastity,  ii.  527. 

to  commit  perjury,  how  punished, 
ii.  519. 

Solicitor,  ii.  527. 

of  the  treasury,  ii.  527. 

Solido,  in,  ii.  527. 

Solitary  imprisonment,  ii.  528. 

Solution,  ii.  528. 

Solvency,  ii.  52H. 

Solvit  ad  diem,  ii.  528. 
poet  diem,  ii.  528. 

Sombrer,  ii.  182. 

Somnambulism,  ii.  528. 

Son,  ii.  529. 

in  law,  ii.  529. 
assault  demesne,  ii.  529. 
mulicr,  ii.  170. 

Sound  mind,  ii.  629. 

Sounding  in  damages,  ii.  529. 

Soundness,  ii.  529. 

Sources  of  the  law,  ii.  529. 

Sous  going  privc,  ii.  531. 

South  Carolina,  lien  of  judgment  in,  ii.  52. 

letters  testamentary  in,  ii.  41. 
acknowledgment  of  deeds  in, 
i.  62. 

limitation  of  actions  in,  ii.  78. 
government  of,  ii.  531. 

Sovereign,  ii.  533. 

a coin,  ii.  533. 

Sovereignty,  ii.  533. 

what  arc  acta  of,  i.  198. 

Spadones,  ii.  533. 

Speak,  to,  ii.  533. 

Speaker,  ii.  533, 

Special,  ii.  533. 

agent,  powers  of,  i.  90. 
authority,  i.  156. 
bail,  i.  163;  ii.  533. 
constnhlo,  ii.  533. 
damages,  i.  400 ; ii.  533. 

for  slander,  ii.  523. 
demurrer,  i.  140. 
deposit,  i.  444. 
executor,  i.  540. 
guaranty,  i.  522. 
iinparluncc,  ii.  533. 
injunction,  i.  691. 
issue,  i.  731  ; ii.  531. 
motion,  ii.  162. 
non  est  factum,  ii.  531. 
partnership,  ii.  278. 
plea  in  bar,  ii.  534,  326. 
piender,  ii.  531. 
pleading,  ii.  531. 


8pccial  reprisals,  ii.  452. 
request,  ii.  454. 
traverse,  ii.  531. 
verdict,  ii.  534,  622. 
when  a declaration  is,  i.  417. 

Specialty,  ii.  534. 

when  changed  to  a parol  contract,  i. 
334. 

Specie,  ii.  535. 

Specific  legacy,  ii.  1 8,  535. 

intcrosl  on,i.  714. 
performance,  ii.  535. 
articles,  tender  of,  ii.  571. 

Specification,  ii.  535.  V.  Confusion. 

by  clutngo  of  matter,  ii.  635. 
a statement  of  particulars,  ii.  535. 
of  charges,  ii.  536. 
required,  ii.  2N6. 
requisites  of,  ii.  286. 

Specimen,  ii.  536. 

to  t>c  deposited  in  patent  office,  ii. 
536. 

Speculation,  ii.  536. 

Speech,  ii.  536.  V.  Liberty  of  speech. 

publication  of,  when  libellous,  ii.  536. 
Spelling,  ii-  536.  V.  Idem  sonuiia . 

•s|iendthrift,  ii.  536. 

Sperate,  ii.  536. 

Spinster,  ii.  536. 

Spoliation,  ii.  530. 

S{»onsalia,  ii.  530. 

Sponsions,  ii.  537. 

Sponsor,  ii.  537. 

Spring,  ii.  537. 

Springing  uses,  ii.  537. 

Spy,  ii.  537. 

Squatter,  ii.  537. 

Stab,  to,  ii.  537. 

Stagnum,  ii.  537. 

Stakeholder,  ii.  537. 

revocation  of  authority  of,  ii.  638. 
Stale  demand,  what,  ii.  538. 

Stamp,  ii.  538. 

Sian i lard  in  war,  ii.  538. 

measure,  ii.  538. 

Standing  mule,  effect,  ii.  173. 

Staple,  ii.  638. 

statute,  ii.  512. 

Star  chamber,  ii.  538. 

Stare  decisis,  ii.  538. 
in  judicio,  ii.  538. 

State,  a community,  ii.  538.  V.  States. 
of  a person,  ii.  539. 

District  of  Columbia  is  not  a,  ii.  530. 
courts,  when  actions  to  be  removed  to,  i. 
366. 

civil,  i.  251. 
future,  i.  602. 
foreign,  i.  586. 

pamphlet  laws  of  a,  when  evidence,  i. 
586. 

Statement,  ii.  510. 

States,  ii.  510. 

Station,  ii.  5-10. 
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Stating  part  of  u bill,  ii.  540. 

Statu  libcri,  ii.  510.  V.  Slave* 

Statute,  ii.  540. 

force  of,  ii.  510. 
public,  ii.  541. 
private,  ii.  541. 
declaratory,  ii.  541. 
remedial,  ii.  5-11. 
enlarging,  ii.  51 1. 
restraining,  ii.  511. 
temporary,  ii.  54 1. 
perpetual,  ii.  641. 
ailirmntivc,  ii.  541. 
negative,  ii.  541. 
penal,  ii.  541. 
personal,  ii.  Ml. 
real,  ii.  541. 
mixed,  ii.  542. 
staple,  ii.  542. 
merchant,  ii.  542. 
of  frauds,  i.  596. 
law,  ii.  13. 
how  cited,  ii.  249. 
suspension  of  a,  ii.  562. 
effect  of  a regaled,  ii.  136. 
of  York,  ii.  671. 

Statutes,  ancient,  ii.  625. 

Stay  of  execution,  ii.  542. 

Staying  proceedings,  ii.  542.  V.  Sid  processus. 

Stealing,  ii.  542. 

Stcllionate,  ii.  542. 

Step-daughter,  ii.  543. 
father,  ii.  543. 
mother,  ii.  543. 
son,  ii.  543. 

Store,  ii.  543. 

Sterility,  ii.  543. 

Stet  processus,  ii.  543. 

Stethoscope,  use  of,  ii.  351. 

Stevedore,  ii.  543. 

Stewart  of  all  England,  ii.  513. 

Stews,  ii.  543. 

Stillicidium,  ii.  543. 

Stint,  ii.  643. 

Stipulated  damages,  ii.  543. 

Stipulation,  ii.  544. 

Stirpes,  ii.  544. 

Stock  of  a merchant,  ii.  544. 

corporation,  ii.  544. 
or  family,  ii.  544. 
hank,  i.  168. 
brokers,  i.  209. 

Stocks,  ii.  545. 

Stoppage  in  transitu,  ii.  4C6,  545. 

Store,  bill  of,  i.  195. 

Stores,  ii.  546. 

Stouthreiff.  ii.  546. 

Stowage,  ii.  546. 

Stranding,  ii.  546.  V.  Shipwreck. 

Stranger,  ii.  546.  V.  Alien. 

Stratagem,  ii.  546. 

Stratocracy,  ii.  547. 

Street,  ii.  547. 

when  dedicated  to  a public  use,  i.  420. 


Strict  settlement,  ii.  547. 

Strictum  jus,  ii.  547. 

Struck,  ii.  547. 

Strumpet,  ii.  547. 

Stultify,  to.  ii.  547. 

Stupidity,  ii.  547. 

Stuprutn,  ii.  547. 

Subagent,  ii.  547. 

Subaltern,  ii.  648. 

Subdivide,  ii.  548. 

Subinfeudation,  ii.  548. 

Subject,  ii.  548. 

matter  of  a contract,  ii.  548. 
of  a government,  ii.  548. 

Subjection,  ii.  548. 

of  inferiors  to  superiors,  ii.  548. 
Sublease,  ii.  648.  V.  Underlease . 

Submission,  ii.  548. 

Subnotations,  ii.  457,  549. 

Subornation  of  perjury,  ii.  549. 

Subpoena  to  a witness,  ii.  549. 

in  chancery,  ii.  549. 
duces  tecum,  ii.  549  ; i.  491. 
Subreption,  ii.  519. 

Subrogation,  ii.  549. 

Subscribing  witness,  ii.  550. 

Subscription,  ii.  550. 

list,  ii.  550. 

Subsequent,  condition,  ii.  285. 

Subsidy,  ii.  550. 

Sultftancc,  ii.  550  ; i.  590.  V.  Form. 
Substitute,  ii.  550.  V.  Delegation. 

revocation  of  power  of,  ii.  469. 
Substituted  executor,  i.  541. 

Sulwtitutes,  ii.  550. 

Substitution,  ii.  550. 

Subtraction,  ii.  551. 

Sub-tenant,  ii.  551. 

Subtraction,  ii.  551. 

of  conjugal  rights,  ii.  551. 
Succession,  ii.  551. 

in  descents,  ii.  551. 
corporations,  ii.  552. 

Successor,  ii.  552. 

Sue,  to,  ii.  552. 

Suffrage,  ii.  552. 

Suffruncc,  ii.  552. 

bill  of,  i.  195. 
estate  at,  i.  523. 

Suggestio  falsi,  ii.  552.  V.  Suppressio  vert. 
Suggestion,  ii.  552. 

Suggestive  interrogation,  ii.  552.  V.  Leading 
question . 
question,  ii.  402. 

Sui  juris,  ii.  552, .363. 

convenantor  must  be,  i.  381. 

Suicide,  ii.  552. 

whether  one  insane  can  commit,  ii.  552. 
when  complete,  i.  701. 

Suit,  ii.  553,  626. 

commencement  of,  i.  265. 
fresh,  i.  599. 

Suite,  ii.  553. 

Sultan,  ii.  553. 
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Summary  proceedings,  i.  372,  553  ; ii.  432. 

convictions,  i.  340. 

Summing  up,  ii.  553. 

Summon,  to.  ii.  554. 

Hummoners,  ii.  554. 

Summons,  ii.  554. 

ami  severance,  ii.  514,  554. 
Sumptuary  laws,  ii.  554. 

Sunduy,  what,  ii.  02,  554. 

•rwstwhen  may  bo  made  on,  i.  130, 
1 05. 

attachment  cannot  be  made  on,  i.  146. 
Supercargo,  ii.  554. 

Superfa-tution,  ii.  554. 

Supersedeas,  ii.  555. 

Supervisor,  ii.  555. 

Supplemental  bill,  i.  183;  ii.  555. 

bill  in  nature  of  a,  i.  1 86. 
Supplicavit,  ii.  555. 

Supplies,  ii.  555. 

Support,  ii.  555. 

Suppressio  veri,  ii.  555.  V.  Suggeslio  falsi. 
Supia  protest,  ii.  555. 

acceptance,  i.  44. 

Supremacy,  ii.  555. 

Supreme  court  of  U.  S.,  i.  357 ; ii.  555. 

organization,  i.  357. 
jurisdiction,  i.  231,  358. 

civil,  i.  358. 

original,  i.  358. 
appellate,  i.  359. 
criminal,  i.  300. 
judges  of,  ii.  555. 

Sur,  ii.  556. 

cui  ante  divortium,  ii.  556. 

Surcharge,  ii.  556. 

Surety,  ii.  557. 

differs  from  a guarantor,  ii.  557. 

bail,  ii.  557. 
of  the  peace,  ii.  557. 
for  good  behaviour,  ii.  557. 
when  ho  becomes  a principal,  ii.  558. 
may  be  substituted  in  the  place  of  a 
creditor,  ii.  551. 

discharged  by  indulgence  to  principal, 
i.  684.  I 


I Suretyship,  ii.  558. 

how  contracted,  ii.  558. 
discharged,  ii.  558. 

Surgery,  ii.  559. 

Surnamo,  ii.  559. 

Surplus,  ii.  559,  268. 

Surplusage,  ii.  559. 

in  pleading,  ii.  559. 
accounts,  ii.  500. 
Surplusagium  non  nocct,  ii.  559. 

Surprise,  ii.  660. 

relief  ngainst,  ii.  560. 

Surrebutter,  ii.  500. 

Surrejoinder,  ii.  500. 

Surrender,  ii.  560.  V.  Release. 

of  criminals,  it  561. 

Surrenderee,  ii.  561. 

Surrenderor,  ii.  561. 

| Surrogate,  ii.  561. 

Survey,  ii.  56 1 . 

| Survivor,  ii.  561. 

when  to  sue,  ii.  266. 

Sus  per  coll,  ii.  562. 

Suspender,  ii.  562. 

Suspense,  ii.  562. 

Suspension,  ii.  562. 

of  a right,  ii.  562. 
of  a statute,  ii.  562. 
in  Scotch  law,  ii.  562. 
letters  of,  ii.  562. 
an  ecclesiastical  censure,  ii.  562. 
of  arms,  ii.  562. 

Suspensive  condition,  i.  285. 

Suspicion,  ii.  562. 

•sutlcr,  ii.  563. 

Swainmote  court,  ii.  563. 

Swear,  to,  ii.  563. 

Swindler,  ii.  563. 

Symbol,  it  563. 

use  of,  i.  44. 

Symbolical  delivery,  i.  433;  ii.  593. 
Synallagmatic  contract,  ii.  5C3. 

Syndic,  ii.  563. 

Syngraph,  ii.  563. 

Synod,  ii.  563. 


T. 


Tnl>cllion,  ii.  563. 

Tableau  of  distribution,  ii.  664. 

Tables,  ii.  564. 

Tabula  in  naufragio,  ii.  561. 

Tacit,  ii.  564. 

Tack,  ii.  564. 

Tacking,  ii.  564. 

Tail,  ii.  564. 

general,  ii.  565. 
qualified,  ii.  565. 

after  possibility  of  issue  extinct,  estate,  i. 
522 ; ii.  568. 

Take,  ii.  565. 


j Taking,  ii.  565. 

felonious,  ii.  565. 

what  actions  lie  for,  property,  ii.  566. 
what,  to  make  larceny,  ii.  6. 

T ale,  Chinese  money,  ii.  566. 
a declaration,  ii.  566. 

! 'rules,  ii.  566. 

dc  circumstantibus,  ii.  566. 

Tulionis,  lex,  ii.  44. 

Tallage,  ii.  566. 

Tallies,  ii.  566. 

Talzic,  heir  in,  ii.  566. 

Tarde  venit,  ii.  56G. 
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Tore.  ii.  560.  V.  Tret. 

Tariff;  ii.  567. 

Tavern,  ii.  667. 

'Pax  on  patents,  ii.  295. 

Taxes,  ii.  567. 

states  restricted  in  laying,  ii.  539. 
Taxing  costs,  ii.  667. 

Teamster,  ii.  567. 

Technical,  ii.  567. 

language,  ii.  568. 
words  when  requisite,  ii.  314. 
Tcinds,  ii.  568. 

Teller,  ii.  568. 

Temporary,  ii.  568. 

statute,  ii.  541. 

Tenancy,  ii.  668. 

Tenant,  ii.  568. 

in  fee,  n.  3,  ii.  568. 
by  the  curtesy,  n.  4,  ii.  568. 
in  dower,  n.  5,  ii.  568. 

tail  after  possibility  of  issuo  extinct, 
n.  6,  ii.  568. 
for  life,  n.  7,  ii.  568. 

years,  n.  8,  ii.  569. 
from  year  to  year,  n.  10,  ii.  569. 
at  will,  n.  11,  ii*  569. 

suflVancc,  n.  13,  ii.  569. 
in  severalty,  n.  14,  ii.  569. 

common,  n.  15,  i.  273  ; ii.  569,  281. 
may  distrain,  i.  472. 
joint,  n.  1 8,  ii.  569. 
to  the  pnecipc,  n.  19,  ii,  569. 

demesne,  ii.  570. 
by  the  manner,  ii.  670. 
paravnil,  ii.  570. 
right,  ii.  570. 
in  severalty,  ii.  569. 
for  life  may  distrain,  i.  472. 
when  to  make  repairs,  ii.  415. 
rebuild,  i.  47. 

when  entitled  to  fixtures,  i.  575 
Tenants,  joint,  i.  736. 

Tender,  ii.  570. 

of  rent,  ii.  422. 

by  principal  discharges  surety,  ii.  558. 
Tenement,  ii.  57 1 . 

frank,  i.  594. 

Tenendas,  ii.  57 1 . 

Tenendum,  ii.  671. 

Teneri,  ii.  571. 

Tennessee,  lien  of  judgment  in,  ii.  62. 

letters  testamentary  in,  ii.  42. 
acknowledgment  of  deeds  in,  i.  62. 
limitation  of  actions  in,  ii.  78. 
government  of,  ii.  571. 

Tenor,  ii.  573.  V.  Purport. 

executor  to  the,  i.  54 1. 

Tense,  ii.  574. 

Tenure,  ii.  573. 

non,  ii.  216. 
of  office,  ii.  242. 

Tercc,  ii.  574. 

Term,  a word,  ii.  574. 

a time  granted,  ii.  574. 


Term,  an  estate,  ii.  674. 
of  a court,  ii.  574. 
attendant,  ii.  575. 
probatory,  ii.  575. 
of  years,  ii.  675. 
rule,  ii.  482. 
non,  ii.  217. 

Terminum,  ii.  575. 

Terminus  a quo,  ii.  575. 

ad  quern,  ii.  575. 

Termor,  ii.  675 
Terre-tenant,  i.  232  ; ii.  575. 

Terrier,  ii.  575. 

Territorial  courts,  ii.  575. 

Territory,  ii.  675. 

is  not  a state,  ii.  539. 

Terror,  ii.  576.  V.  Riot. 

Test,  ii.  576. 

Tertius,  who  is,  i.  181. 

Testacy,  ii.  576.  V.  Intestacy. 

Testament,  ii.  576,  652. 

civil,  n.  4,  ii.  576. 
common,  n.  5,  ii.  576. 
ab  irato,  i.  1 0. 

Testamentary  guardians,  i.  623. 

heir,  i.  636. 

Testate,  ii.  578. 

Testator,  ii.  578. 

who  may  be,  ii.  652. 
intention  of,  ii.  652. 
must  bo  free,  ii.  652. 

Testatum  writ,  ii.  578. 

in  a deed,  ii.  578. 

Teste,  ii.  578. 

Testiinoigne.  ii.  578. 

Testimonial  proof,  ii.  578. 

Testimony,  ii.  578. 

requisites  of,  1.  382. 
bill  to  perpetuate  i.  182. 
take,  i.  183. 

Texas,  ii.  578. 

Text  writers,  authority  of,  i.  155. 

Thainlund,  ii.  581. 

Thaler,  ii.  581. 

I Thoft,  ii.  581. 

bote,  ii.  582. 

Thcodosian,  code,  i.  257. 

Theocracy,  ii.  582. 

Thief,  ii.  582. 

Thing  adjudged,  ii.  682.  V.  Res  judicata. 
Things,  ii.  682. 

real,  ii.  582. 
personal,  ii.  582. 
in  patrimonio,  ii.  582. 
extra  patriinonium,  ii.  682. 
corporeal,  ii.  582. 
incorporeal,  ii.  582. 
public,  ii.  683. 
common,  ii.  583. 

Third  parties,  ii.  583. 

j>crsons,  misnomer  of,  ii.  147. 
Thirlage,  ii.  583. 

Thoroughfare,  ii.  583. 

Thought,  ii.  384. 
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Thread,  ii.  584. 

Throat,  criminal,  ii.  584. 

confession  obtained  by,  ii.  132,  584. 
ellbct  of,  on  contracts,  i.  494  ; ii.  132. 
„„  when  equal  to  violence,  ii.  481. 

I hronl,  ii.  584. 

Tick,  ii  584. 

Tide,  ii.  684. 

Tie,  ii.  584. 

Tiempo  inhabit,  ii.  585. 

Tierce,  ii.  585. 

Tignl  immitendi,  ii.  585. 

Timber  tree*,  ii.  585. 

wnstc  to,  ii.  644. 

Time,  in  contracts,  ii.  585. 
pleading  of,  ii.  585. 
how  computed,  i.  280. 
reasonable,  ii.  411. 

effect  of  lapse  of,  ii.  608.  V.  Twenty 
years. 

how  laid  in  on  indictment,  i.  681. 
Tippling  house,  ii.  586. 

Tipstaff,  ii.  586. 

Tithes,  ii.  586. 

Title  of  estates,  ii.  586. 
good,  ii.  587. 

[marketable,  ii.  587. 
doubtful,  ii.  587. 

bad,  ii.  587. 

how  acquired,  ii.  587. 
lost,  ii.  687. 

possession  of  personal  property,  evidence 
of,  ii.  588. 

in  legislation,  ii.  688. 
of  acts,  ii.  588. 

persons,  ii.  588. 
division  of  a book,  ii.  588. 
of  a hook,  ii.  588. 
deeds,  ii.  588. 
of  u declaration,  ii.  588. 
to  property  how  acquired,  ii.  24 1,  318. 

lost,  ii.  381. 
of  goods,  warranty  of,  ii.  643. 
brief  of,  i.  208. 

of  nobility,  states  not  to  grant,  ii.  539. 
when  hereditary,  to  be  renounced,  ii.  178. 
To  wit,  ii.  589. 

Toft,  ii.  589. 

Token,  in  contracts,  ii.  589. 
in  commerce,  ii.  689. 
false,  i.  556. 

Toleration,  ii.  589. 

Toll,  ii.  689. 

to,  ii.  589. 

Tolls,  ii.  589. 

Ton,  ii.  589. 

Tonnage,  ii.  589. 

Tontine,  ii.  590. 

Took  and  carried  away,  ii.  590. 

Tools,  ii.  590. 

when  not  distrainablc,  i.  475. 

Tort,  ii.  590. 

when  merged,  ii.  113. 
nul,  ii.  231. 


Tortfeasor,  ii.  590. 

Torture,  ii.  590. 

Total,  ii.  590. 

loss,  ii.  93,  590. 

Totality,  ii.  590. 

Tolies  quoties,  ii.  590. 

Touch  and  stay.  ii.  590. 

Tour  d’cchclle,  ii.  591. 

Tout  temps  prist,  ii.  691. 

Towage,  ii.  591. 

Town,  ii.  591. 

Trade,  ii.  691. 

marks,  ii.  115,  591. 

balance  of,  i.  167. 

with  enemy,  when  licensed,  ii.  50. 

when  a public  nuisance,  ii.  931. 

usage  of,  ii.  614. 

Trader,  ii.  592. 

Tradition,  ii.  692. 

quasi,  ii.  401. 

Traffic,  ii  593. 

Traitor,  ii.  593. 

Traitorously,  ii.  593. 

Transaction,  ii.  593.  V.  Compromise . 
Transcript,  ii.  593. 

Transfer,  ii.  693. 

Transferee,  ii.  693. 

Transference,  ii.  593. 

Transferer,  ii.  594. 

Transgression,  ii.  594. 

Transhipment,  ii.  594. 

Transire,  ii.  594, 

Transitory  actions,  ii.  594. 

Transitus.  ii.  594. 

Translation,  ii.  594. 

of  language,  ii.  594. 
from  a place  to  another,  ii.  594. 
of  a legacy,  ii.  594. 
copy  right  may  be  had  of  a,  ii. 
594. 

Transmission,  ii.  594. 

Transportation,  ii.  594. 

Travail,  ii.  594. 

Traveller  may  enter  an  inn.  i.  612,  695. 

goods  of,  not  distrainablc,  i.  474. 
Traverse,  criminal,  ii.  695. 

in  pleading,  ii.  695. 
upon  a traverse,  ii.  595. 
differs  from  issue,  ii.  595. 
common,  i.  274. 
technical,  i.  274. 
special,  L 274. 

Treason,  ii.  595. 

adhering  to  enemy  is,  i.  73. 
when  levying  wur  is,  ii.  43. 
Treasure-trove,  ii.  596. 

Treasurer,  ii.  596. 

of  the  mint,  ii.  596. 

U.  iS.,  ii.  696. 

T reasury,  ii.  597. 

secretary  of  the,  ii.  500. 

Treaty,  ii.  697. 

force  of,  ii.  530,  597. 
personal,  ii.  697. 
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Treaty,  real,  ii.  597. 

of  peace,  ii.  597, 

Treble  coats,  ii.  597. 

damages,  ii.  598. 

Trcbucket,  ii.  598. 

Tree,  ii.  598. 

when  real  property,  ii.  598. 

personal  property,  ii.  598. 
ownership  of,  ii.  598. 
extent  of  roots  of,  ii.  481. 
what  is  a timber,  i.  585. 
who  may  enter  to  get,  i.  512. 
tenant  cannot  cut  down  ornamental,  ii. 

615. 

fruit,  ii.  645. 

Tresaile,  ii.  598. 

Trespass,  torts,  ii.  598. 

remedies,  ii.  599. 
ah  initio,  i.  9. 

quaro  clausum  fregit,  i.  252. 
when  merged  in  a felony,  ii.  133. 
judgment  in,  i.  743. 

Trespasser,  ii.  600. 

Tret.  ii.  600. 

Trial,  ii.  600. 

by  jury.  ii.  600. 

certificate,  ii.  601. 
the  grand  assize,  ii.  601. 
inspection,  ii.  602. 
the  record,  ii.  602. 
wager  of  law,  ii.  602. 
witnesses,  ii.  603. 
by  ordeal,  ii.  250. 
when  new  is  granted,  ii.  200. 

Tribe,  Indian,  i.  676. 

Tribunal,  ii.  603. 

Tribute,  ii.  603. 

T riors,  ii.  603. 

oath  of,  ii.  603. 
duty  of,  i.  234  ; ii.  603. 

* Tripartite,  ii.  604. 

Triplication,  ii.  604. 


Uknas,  ii.  609. 

Ullage,  ii.  609. 

Ultimatum,  ii.  609. 

Ultiinum  supplicium,  ii.  609. 
T'ltimus  ..a  rcs.  ii.  609. 
Umpirage,  ii.  609. 

Umpire,  ii.  609. 

Unalienable,  ii.  609. 

Unanimity,  ii.  609. 

Uncertainty,  i.  229 ; ii.  609. 
Unconditional  heir,  i.  636. 
Unconstitutional,  ii.  609. 

Uncorc  prit,  ii.  609. 

Underlease,  ii.  609. 

Undcrlcwor,  right  of,  ii.  610. 
Undcr-shcrifl*,  ii.  610.  V.  Sheriff- 
Vol.  II. — 53 


Tritavus,  ii.  604. 

Tronage,  ii.  604,  648. 

Trover,  ii.  601. 

when  a projicr  remedy,  ii.  431. 
judgment  in,  i.  713, 

Troy  weight,  i.  1 GO ; ii.  605. 

Truce,  i.  127  ; ii.  605. 

Tate  bill,  i.  195;  ii.  605. 

Trust,  ii.  605. 

executed,  i.  538. 

Trustee,  ii.  606. 

process,  ii.  606. 

surviving,  i.  501. 

may  distrain,  when,  i.  473. 

Trustees,  joint,  i.  736. 

Truster,  ii.  606. 

Truth,  ii.  606. 

Tub,  ii.  G06. 

man,  ii.  600. 

Tumbrel,  ii.  607. 

Tun,  ii.  607. 

Turbary,  common  of,  i.  209. 

Turnkey,  ii.  607. 

Turnpike,  ii.  607.  V.  1 fishway*. 

Turpis  causa,  ii.  607. 

Turpitude,  ii.  607. 

Tutelage,  ii.  607. 

Tutor,  ii.  607. 

alienus,  ii.  607. 
proprius,  ii.  607. 

Tutorship,  ii.  607. 

Twelve  tables,  ii.  607. 

months,  what,  ii.  164. 

Twenty  years,  ii.  608. 

cflcct  of,  on  specialties,  ii.  608. 
adverse  possession,  ii.  608. 
user,  ii.  356. 
lapse  of,  ii.  131. 

Tyburn  ticket,  ii.  608. 

Tyranny,  ii.  60S. 

Tyrant,  ii.  608.  V.  Despotism. 

differs  from  usurjier,  ii.  608. 


Umlcrtulor,  ii.  610. 

Underwriter,  ii.  CIO. 

Undivided,  ii.  G10.  V.  Entire - 
Uniea  Taxatio,  ii.  610. 

Unilateral  contract,  i.  335 ; ii.  61 1. 
Unintelligible,  ii.  611. 

Unio  proliurn,  ii.  61 1. 

Union,  ii.  611. 

of  descent,  ii.  611. 

United  States,  ii.  611. 

constitution  of,  i.  308. 
courts  of,  i.  356. 

when  entitled  to  preference,  ii. 
366. 
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United  State*,  where  to  sue,  i.  305. 

Unities  required  in  estates  in  common,  i.  524. 

joint  tenancy,  i. 
624. 

Unity  of  estates,  ii.  612. 

of  posse  scion,  ii.  012. 

Universal  legacy,  ii.  20,  012. 

partnership,  ii.  278,  012. 

University,  ii.  012. 

Unjust,  ii.  013. 

Unknown,  ii.  013.  V.  Quidam. 

Unlawful,  ii.  013. 

assembly,  i.  141 ; ii.  6 13.  V.  Riot- 
Unlawfully,  ii.  013. 

Unliquidated  damages,  i.  100;  ii.  613. 

Unques,  ii.  013. 

Unsound  mind,  ii.  90,  013. 

Urban,  ii.  Cl 3. 

Usage,  ii.  OH. 

Unwritten  law,  ii.  13. 

Usage  of  trade,  effect  of,  i.  312. 

commissions  whou  regulated  by,  i.  207. 


Usance,  ii.  614. 

Use,  ii.  014. 

and  occupation,  ii.  015. 
contingent,  i.  331. 
springing,  ii.  537. 

Useful,  ii.  6 1 5. 

invention,  what,  ii.  280. 

Usefulness  required  in  an  invention,  ii.  280. 
User,  non,  ii.  217. 

Usher,  ii.  015. 

Usucapion,  ii.  015. 

Usufruct,  ii.  610. 

Usufructuary,  ii.  CIO. 

Usurpation,  ii.  010. 

Usurped  power,  ii.  ClG. 

Usurper,  ii.  016. 

differs  from  a tyrant,  ii.  008. 

Usury,  ii.  010.  V.  Interest . 

Uterine  brother,  i.  209;  ii  617. 

Utter,  to,  ii.  617. 

barrister,  ii.  017. 

Uxor,  ii.  618.  V.  Wife- 


V. 


Vacancy,  ii.  018. 

Vacunt  |J6xscssion,  ii.  018. 

goods,  i.  014. 

Vacation,  ii.  618. 

barrister,  i.  171. 

Vaccnria,  ii.  018. 

Vadium,  ii.  618. 

mortuum,  ii.  016. 
vivum,  ii.  618. 

Vagalmnd,  ii.  018. 

Vagrant,  ii.  618. 

Vagueness,  ii.  018. 

Valid,  ii.  018. 

Valuable  consideration,  i.  303  ;Ji.  618. 
Valuation,  ii.  618. 

differs  from  price,  ii.  019. 
of  goods,  bow  made,  i.  172. 

Value,  ii.  019.  V.  Price. 
received,  ii.  0 1 9. 
differs  from  price,  ii.  0 1 9. 
bow  ascertained,  i.  74,  Gl4. 

Valued  policy,  ii.  331. 

Variance,  ii.  01 9. 

Vassal,  ii.  019. 

Vcctigalia,  ii.  020. 

Vejours,  ii.  020. 

Venal,  ii.  020. 

Vendee,  ii.  020. 

when  entitled  to  fixtures,  i.  575. 
Vendition,  ii.  620. 

Venditioni  exponas,  ii.  020. 

Vendor,  ii.  020. 

of  real  ostnte,  must  disclose  encum- 

bftaeM,  i-  675* 

of  real  estate,  whon  entitled  to  fixtures, 
i.  575. 


Venire  facias,  ii.  020. 

jumtorem,  ii.  020. 
do  novo,  ii.  020. 

Vente  a rcmtJre,  ii.  020. 

Venter,  ii.  020.  V.  In  rentre  m mere. 
inspicicndo,  ii.  352,  021. 
sa  incro.  legacy  to  cliild  in,  ii.  22,  23. 
Venue,  ii.  322,  621. 

how  stated  in  declaration,  i.  417. 

indictment,  i.  081. 

Verai,  ii.  021. 

tenant,  ii.  02 1 . 

Verbal,  ii.  021. 

process,  ii.  021. 
injury,  i.  695. 

Verdict,  ii.  621. 

kinds  of,' ii.  022. 
special,  ii.  534. 

Verification,  ii.  623. 

Vermont,  acknowledgment  of  deeds,  i.  63. 
letters  testumentary  in,  ii.  42. 
limitation  of  actions  in,  ii.  80. 
government  of,  ii.  023. 

Versus,  ii.  625. 

Vert,  ii.  025. 

Vessel,  ii.  625. 

how  to  sail,  i.  596. 

Vest,  to,  ii.  025. 

Vested  legacy,  ii.  19. 

Vesture  of  land,  ii.  625. 

Vetera  statuta,  ii.  625. 

Veto,  ii.  025. 

Vexation,  ii.  020. 

Vexatious  suit,  ii.  626.  V.  Malicious  prosecu- 
tion. 

Vi  ct  armis,  ii.  627. 
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Via,  ii.  627,  647. 

Viable,  ii.  627. 

Viability,  ii.  627. 

Vico,  ii.  627. 

admiral,  ii.  627. 
chancellor,  ii.  G27. 
consul,  ii.  627. 
president,  i.  502  ; ii.  627. 
versa,  ii.  628. 

Vicccomcs,  i.  264 ; ii.  628. 

non  misit  breve,  i.  331  ; ii.  628. 
Viconnge,  ii.  628. 

Viccnetum,  ii.  628. 

ViconticI,  ii.  628. 

Videlicet,  ii.  628. 

View,  ii.  628. 

demand  of,  ii.  628. 

Viewers,  ii.  628. 

Vill,  ii.  628. 

Villain,  ii.  628. 

Villein,  ii.  628. 

Villcinous  judgment,  i.  629. 

Vinculo  matrimonii,  divorce  a,  ii.  629. 
Vindication,  ii.  G29. 

Vindictory  damages,  i.  391. 

Violation,  ii.  629. 

Violence,  ii.  029. 

effect  of,  on  contracts,  i.  494. 
what,  required  to  make  robbery, 
481. 

Violent  profits,  ii.  629. 

Violently,  ii.  629. 

Virgo,  ii,  629. 

Virginia,  acknowledgment  of  deeds,  i.  63. 
letters  testamentary  in,  ii.  42. 
limitation  of  actions  in,  ii.  81. 
government  of,  ii.  629. 

Virilio,  ii.  632. 


Virtuto  oflicii,  ii.  632. 

Vis,  ii.  632. 

major,  ii.  632. 

clfect  of  collision  by,  i.  261. 

Visa,  ii.  633. 

Visitation,  ii.  633. 

Visiter,  ii.  633. 

Visne,  ii.  633. 

Viva  voce,  ii.  633. 

V ivory,  ii.  633.  . 

Vivum  vadium,  ii-  633. 

Vocatix,  ii.  4 19. 

Void,  ii.  633. 

covenant  when,  i.  380. 

Voidable,  ii.  631.  . 

contract  of  infant  is,  i.  686. 

Voir,  ii.  634. 

Voluntary  conveyance,  when  good,  u.  oi  l,  030. 
deposit,  i.  444. 
escape,  i.  517. 
jurisdiction,  i.  330  ; ii.  636. 
partition,  ii.  275. 
sale.  ii.  487. 
waste,  ii.  644. 
ignorance,  i.  653. 
interdiction,  i.^708. 

Volunteers  in  contracts,  ii.  630. 

in  the  army,  ii.  636. 
ii.  Vote,  ii.  636.  V.  Sxtfragc* 
a tie,  ii.  684. 

1 Voters,  ii.  636. 

rule  as  to  a majority  of,  in  103. 
Voucher  in  accounts,  ii.  630. 

in  common  recoveries,  ii.  636. 
to  warranty,  ii.  636. 

Voyage,  ii.  036. 

do  conserve,  n.  o3o. 

Vulgar  purgation,  ii.  392. 


w. 


Wadset,  ii.  637. 

Wadsetter,  ii.  637. 

Wage,  to,  ii.  637. 

Wager  of  battel,  ii-  637. 

law,  ii.  602,  637. 
policy,  ii.  334,  637. 

may  bo  cancelled,  it.  537. 
Wagers,  ii.  638.  ..  . 

Wages,  remedy  of  seamen  for,  u.  497. 
Waifs,  ii.  638. 

Waive,  ii.  639. 

to,  ii.  639. 

Waiver,  ii.  639. 

of  wrong,  effect  of,  l.  614. 


Wakening,  ii.  639. 

Wall,  ii.  639. 

party,  ii.  282. 

Wantonness.  ii.  639.  \ . Battery • 
W'apcntake,  ii.  639. 

War,  ii.  639. 


War,  rights  of,  n 198.  , .... 

when  an  excuse  for  not  presenting  a bill, 

whi  n an  excuse  for  not  paying  (k-bts.i.71 6. 
secretary  of,  i.  501. 

Ward,  a pupil,  ii.  640. 

a district,  ii.  610. 
a watch,  ii.  640. 
in  chancery,  ii.  640. 

Warden,  ii.  640. 

Wardship,  ii.  640. 

Warehouse,  ii.  610. 

Warehouseman,  ii.  641. 

Warrandice,  ii  611. 

Warrant,  ii-  641. 

bench,  ii.  611. 
search,  ii.  498, 641. 
of  attorney,  ii  641. 
of  soundness,  ii.  529. 

Warrantee,  ii.  612. 
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Warrantia  chnrtre,  ii.  642. 

Warrantor,  ii.  642. 

Warranty,  ii.  642. 

in  sales  of  land,  ii.  642. 

chattels,  ii.  642. 

in  contract  of  insurance,  ii.  643. 
vouchor  to,  ii.  643. 
collateral,  i.  260. 

dillbrs  from  representation,  ii.  401. 

Warren,  free,  i.  506. 

Waste,  ii.  644. 

voluntary,  n.  3,  ii.  644. 
permissive,  n.  12,  ii.  645. 
remedy  for,  n.  13,  ii.  645. 
books,  ii.  646. 
forfeiture  for,  i.  587. 
impeachment  of,  i.  663. 
prevented  by  injunction,  i.  602. 
plea  of  null,  ii.  231. 

Watch,  ii.  646. 

Watchman,  ii.  646. 

Watchmen,  powers  of,  i.  174. 

Water,  ii.  646. 

bnililT,  ii.  646. 
course,  i.  729  ; ii.  646. 
ordeal,  ii.  646. 
rain,  ii.  400. 

not  to  bo  im]>cdcd,  i.  162. 

Waveson,  ii.  647. 

Way,  ii.  647. 
bill,  ii.  648. 
of  necessity,  ii.  1 86. 

Ways  anil  means,  it  648. 

Wear,  ii.  648. 

Wed,  ii.  648. 

VV'oek,  ii.  648. 

days  of  the,  ii.  403. 

Weighago,  ii.  648. 

Weight,  ii.  648. 

avoirdupois,  ii.  648. 
troy,  ii.  648. 
of  evidence,  ii.  648. 
gross,  i.  620. 

Welch  mortgage,  ii.  649. 

Well,  ii.  649. 

Were,  ii.  649. 

Wergild,  ii,  649. 

Wether,  ii.  649. 

Whaler,  ii.  649. 

how  navigated,  i.  457. 

Wharf,  ii.  649. 

Wharfage,  ii.  649. 

Wharfinger,  ii.  649. 

Wheel,  ii.  650. 

Whelps,  ii.  650. 

When,  ii.  650. 

and  where,  ii.  650. 

Whipping,  ii.  650. 

White  persons,  ii.  650.  V.  Inhabitant . 
rent,  ii.  650. 

Whole  hlood,  i.  199;  ii.  650. 

Widow,  ii.  650. 

’s  chamber,  ii.  650. 

may  distrain  for  rent,  i.  472. 


Widow  of  deceased  applicant  for  naturalization* 
to  lx?  u citizen,  ii.  170,  180. 

Widowhood,  ii.  651. 

Widower,  ii.  651. 

Wife,  ii.  051. 

’s  equity,  ii.  65 1 . 
domicil  of,  i.  483. 

when  woman  presumed  to  be,  i.  259. 
entitled  to  dower,  i.  488. 
when  not  entitled  to  support,  i.  503. 
when  presumed  to  act  by  coercion,  i.258, 
282. 

rights  of,  to  acquets,  i.  63,  64,  275. 
may  contract,  when,  i.  382;  ii.  185. 
when  unable  to  contract,  ii.  271. 
elopement  of,  ii.  185. 
when  to  suo  alone,  ii.  267. 
may  suo  in  equity,  when,  ii.  273. 

her  husband,  ii.  273. 
how  to  defend  in  equity,  ii.  273. 
cannot  bo  a witness  for  or  against  her 
husband,  ii.  660. 

Wild  animals,  ii.  651. 

Wilful,  to  make  perjury  the  oath  must  be,  in  31 1 . 

| Wilfully,  ii.  651. 

Will  or  intention,  ii.  354,  651. 
testament,  ii.  652. 
requisites  of,  ii.  652. 
kinds  of,  in  652. 
must  be  signed,  ii.  652. 

published,  ii.  652. 
form  of  a,  i.  456. 
how  proved,  ii.  371. 
republieation  of,  ii.  452. 
how  revoked,  ii.  468. 
of  personal  estate,  unlimited,  ii.  30. 
when  check  considered  a,  i.  213. 
cancelling  a,  i.  214. 
estate  at,  i.  523. 
tenant  at,  ii.  569. 

Winchester  measure,  ii.  653. 

Window,  ii.  653. 

when  not  to  be  stopped,  ii.  321. 
ancient,  what,  ii.  324. 
right  to  ancient,  i.  95,  108. 

Windfalls,  ii.  645. 

Wisconsin,  ii.  653. 

Wista,  ii.  657. 

With  strong  hand,  i.  581  ; ii.  657. 

Withdrawing  a juror,  ii.  658. 

Withernam,  ii.  658. 

Without,  ii.  658. 

day,  in  658. 
recourse,  ii.  658. 
reserve,  ii.  658. 
this,  that,  ii.  658. 

Witness,  ii.  658. 

character  of,  ii.  659. 
quality  of,  ii.  659. 
incompctcncy  of,  ii.  659. 
child  may  be  a,  ii.  659. 
idiot  cannot  bo  a,  ii.  659. 
interested  person  cannot  be,  ii.  659. 
when  iuformorcan  be  a,  ii.  659. 
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Witness,  incompetency  of  husband,  ii.  660. 

wife,  ii.  660. 
attorney,  ii.  660. 
confessor,  ii.  66 1 . 
juror,  ii-  661. 
slave,  ii.  66 1 . 

when  party  to  a negotiable  instrument 
is  an  incompetent,  ii.  631. 
infamous,  ii.  G61. 
aged,  ii.  GG2. 
going,  ii.  662. 
instrumentnry,  ii.  662. 
competent,  i.  277. 
subscribing,  ii.  550, 
disinterested,  i.  469. 
exempt  from  arrest,  i.  129;  ii.  369. 

Witnesses,  trial  by,  ii.  603. 

Women,  ii.  662.  V.  Feme. 

excluded  from  office,  ii.  515. 

Wood  geld,  ii.  6G2. 

Woods,  ii.  663. 

Wood,  what,  tenant  may  cut  down,  ii.  04*1. 

Word,  ii.  6G2.  V.  Language, 

Words,  actionable,  ii.  523. 

construction  of,  i.  311. 

Work  and  labour,  ii.  663. 

Workhouse,  ii.  603. 

Working  days,  i.  403  ; ii.  G63. 

Worthiest  of  blood,  ii.  663. 

Worship/  ii.  '”.63. 

Wound,  ii.  663. 

Wreck,  ii.  663. 

Writ,  ii.  664. 

dc  bono  ct  malo,  ii.  CG4. 
of  conspiracy,  ii.  664. 

deceit,  ii.  664. 
dc  ojcctionc  firm;?,  ii.  664. 

hmrctico  cotnburcndo,  ii.  664. 
hominc  rcplcgiando,  ii.  664. 


Yard,  measure,  ii.  669. 

estate,  ii.  669. 

Yardland,  ii.  670. 

Year,  i.  280  ; ii.  670. 

tenant  from  year  to,  i.  569. 
and  day,  ii.  670. 
books,  ii.  670. 

Years, ' ii.  670.  V.  Estate  for  years. 


Writ  dc  otio  el  alia,  ii.  665. 
of  covenants,  ii.  6C5. 
debt,  ii.  665. 
detinue,  ii.  665. 
dower,  ii.  665. 
ejectment,  ii.  065. 
entry,  i.  513  ; ii.  665. 
error,  i.  517  ; ii-  665. 

coram  nobis,  ii.  665. 
execution,  ii.  666. 
exigi  facias,  ii.  666. 
inquiry,  i.  698 ; ii.  666. 
judicial,  ii.  667. 
of  main  pi  iso,  ii.  667. 

mesne,  ii.  667. 
original,  ii.  607,256. 
of  replevin,  ii.  607. 

{Recipe,  i.  570;  ii.  607. 
prevention,  ii.  667. 
rationabili  parte  bonorum,  ii.  067. 
restitution,  ii.  617. 
second  surcharge,  ii.  499. 
pro  rctorno  hubendo,  ii.  667. 
of  process,  ii.  667. 
proclamation,  ii.  068. 
quaro  impedit,  ii.  668. 
recaption,  ii.  668. 
trespass,  ii.  068. 

on  the  case,  ii.  668. 
tolt,  ii.  669. 
waste,  ii.  669. 

superseded,  ii.  615. 
Writing,  ii.  069.  * 

Writings,  how  proved,  i.  532. 

Written  law,  ii.  13. 

will.  ii.  652. 

Wrong,  ii.  0G9. 

doer,  ii.  669. 


Y. 

Years,  estate  for,  i.  523. 
tenant  for,  i.  569. 
term  of,  i.  575. 

Yeas  and  nays,  ii.  670. 

Yeoman,  ii.  671. 

Yielding  and  paying,  ii.  671. 

I York,  statute  of,  ii.  671. 

Young  of  animals,  to  whom  they  belong,  r*  563. 
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